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LEADING  CASES  IN  EQUITY. 


SPECII'IC  PERFORMANCE. 


*SETON  V.  SLADB.  [*429] 

HUNTER  V.  SETON. 

JULY  2,  3,  1802. 
REPORTED  7  VES.  265. 

Specific  Performance  with  Compensation.] — Specific  performance  de- 
creed, the  abstract,  though  delivered  very  late,  and  under  a  notice  that  the 
vendee  would  insist  on  his  deposit  with  interest,  if  the  title  should  not  he 
made  out  and  possession  delivered  by  the  time  of  payment,  having  been  re- 
ceived and  kept  without  objection;  and  the  vendee,  upon  the  construction  and 
the  circumstances,  not  being  entitled  to  insist  on  the  time,  as  the  essence  of 
the  contract. 

All  agreement  signed  by  one  party  only,  good  to  charge  him  within  the  Statute 
of  Frauds. 

The  plaintiff  in  the  first  of  these  causes  being  entitled  to  an  estate  called 
Kilorough,  in  the  county  of  Glamorgan,  under  a  contract  entered  into  in  1799, 
by  the  trustees  of  the  Marquis  de  Choiseul,  to  convey  to  him  and  his  heirs,  in 
consideration  of  £8500,  employed  Josiah  Phipps  to  sell  the  estate  by  auction 
or  private  contract :  and  the  following  memorandum,  in  writing,  dated  the 
12th  of  April,  1800,  was  signed  by  the  defendant  Robert  Slade,  but  not  by 
the  plaintiff,  or  any  one  on  his  behalf: — "  I,  Robert  Slade,  of  Doctors'  Com- 
mons, in  the  city  of  London,  Esquire,  have  this  day  purchased  of  Josiah 
Phipps,  the  estate  described  in  the  within  particular,  at  and  for  the  sum  of 
£10,000,  including  the  timber  and  underwood  growing  thereon,  have  paid  a 
deposit  of  £1000,  do  hereby  undertake  and  agree  to  pay  the  remainder  of  the 
purchase-money,  and  complete  my  purchase,  within  two  months  from  the  date 
hereof,  the  proprietor  making  a  *good  title  thereto  at  his  own  expense,  ^  ,„„-, 
and  executing  a  proper  conveyance,  to  be  prepared  at  my  expense ;  L  -I 
and  I  do  further  agree  to  pay  for  the  fixtures,  household  furniture,  at  a  fair 
valuation,  and  for  the  growing  crops,  seeds,  fallows,  &c.,  in  the  same  way, 
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according  to  the  custom  of  the  country;  and  possession  to  be  given  upon  the 
completion  of  the  contract,  to  which  time  all  outgoings  are  to  be  cleared  up, 
and  I  am  entitled  to  the  rents  and  profits.  Upon  failure  of  my  complying  with 
the  terms  and  conditions  before  mentioned,  the  deposit  money  shall  be  for- 
feited, the  proprietor  shall  be  at  full  liberty  to  re-sell  the  estate,  and  the  defi- 
ciency, if  any  there  shall  be  by  such  second  sale,  together  with  all  charges 
attending  the  same,  shall  be  made  good  at  my  expense." 

The  bill  in  the  first  cause  prayed  a  specific  performance  of  this  agreement, 
which  was  resisted  under  the  following  circumstances,  appearing  by  the  answer 
and  the  evidence. 

The  defendant,  the  day  after  he  signed  the  agreement,  (the  13th  of  April,) 
wrote  to  Phipps  from  Brighthelmstonc,  stating  objections  to  the  title,  and 
that,  if  the  title  should  not  be  made  out,  and  possession  delivered  to  him  by 
the  12th  of  June  then  next,  he  should  insist  upon  having  the  deposit  money 
returned  to  him  with  interest.  Phipps's  letter  in  answer,  dated  the  19th  of 
April,  stated  the  plaintiff's  answer,  as  given  verbally  by  his  solicitor,  thus  : — 
"  Mr.  Seton  desired  I  would  inform  you,  that  he  accedes  to  your  request  re- 
specting the  interest  as  a  matter  of  course."  The  defendant,  about  the  begin- 
ning of  May,  informed  Phipps  he  had  sold  out  stock  for  the  purpose  of  being 
ready  with  his  purchase-money,  and  expressed  his  surprise  that  no  abstract 
had  been  delivered.  He  afterwards  pressed  Ph'ipps  for  the  abstract,  and  pro- 
posed that  Phipps  should  copy  and  send  in  his  name,  to  the  plaintiif,  a  note 
written  by  the  defendant,  expressing,  that,  finding  no  progress  made  in  the 
delivery  of  the  title,  he  called  to  remind  Phipps,  that,  in  the  event  of  its  not 
r*4.^n  ^^^'^S  completed  at  the  expiration  of  the  *two  months,  he  expects, 
'■  '  in  compliance  with  the  promise  the  plaintiif  made,  in  answer  to  his 
letter  from  Brighthelmstone,  to  have  his  deposit-money  returned  with  interest, 
and  requesting  authority  to  fulfil  the  engagement  on  the  plaintiff's  part. 
Phipps  declined  writing  that  letter.  On  Saturday,  the  7th  of  June,  the  ab- 
stract was  left  at  the  defendant's  solicitors,  with  a  note,  stating  that  the  plain- 
tiff had  only  a  title  under  an  agreement,  but  all  necessary  parties  were  ready 
to  convey,  and  making  a  proposal  for  that  purpose.  On  Monday,  the  9th,  the 
plaintiff's  solicitor  called  there  to  say,  that  he  would  not  vouch  for  the  authen- 
ticity of  the  abstract,  as  it  was  not  prepared  by  him,  but  by  the  solicitors  for 
the  trustees  of  the  Marquis  de  Choiseul.  Nothing  farther  passed  till  the  13th 
of  June,  on  which  day  the  defendant  wrote  to  Phipps,  demanding  his  deposit 
with  interest,  and  stating  his  reasons,  that  the  two  months  within  which  the 
plaintiff  agreed  to  complete  the  contract  were  expired,  and  the  defendant's 
solicitors  had  not  received  an  abstract  till  within  these  few  days;  and  so  far 
from  showing  a  right  in  the  plaintiff  to  convey,  it  states  merely  a  contract  for 
purchase  by  him,  without  noticing  a  suit  in  chancery  against  the  trustees  of 
the  Marquis  and  Marchioness  de  Choiseul,  previous  to  the  contract  for  purchase 
by  the  plaintiff,  which  renders  it  impossible  for  the  plaintiff  to  carry  into  effect 
his  agreement  witl)  the  defendant  within  the  time  limited. 

The  defendant  afterwards  recovered  his  deposit,  with  interest,  in  an  action. 
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Several  objections  were  taken  to  the  abstract,  the  principal  of  which,  (men- 
tioned in  the  defendant's  letter  of  the  13th  of  April,)  were,  the  suit  instituted 
by  the  Marquis  de  Choiseul  and  his  creditors  to  remove  his  trustees,  and  for 
an  account  of  their  conduct ;  and  a  prior  contract  with  a  person  named  Darby, 
who  gave  notice  of  his  claim.  He  was  made  a  defendant,  and  put  in  an  answer, 
amounting,  on  the  whole,  to  a  disclaimer.  Afterwards,  being  examined  as  a 
witness,  by  his  depositions  he  renewed  his  claim.  The  Lord  Chancellor  held, 
that  he  could  not  get  *rid  of  the  disclaimer  upon  the  record  without  a  r^Aon-i 
strong  case  upon  affidavit ;  and,  therefore,  he  was  a  good  witness ;  but 
the  defendant  reading  his  depositions,  must  admit  that  he  has  no  interest. 
The  defendant  then  declined  reading  his  evidence. 

The  second  cause  was  instituted  upon  a  bill  by  the  trustees  of  the  Marquis 
de  Choiseul,  praying  a  specific  performance  of  their  contract  with  Seton. 

Mr.  Romilly  and  Mr.  Bdl,  for  the  plaintiff  Seton. — The  question  is,  whether 
the  vendor  was  bound  to  make  out  his  title  by  a  certain  day ;  and  farther, 
whether,  if  he  could  make  a  title  at  a  subsequent  time,  that  would  not  be  suffi- 
cient in  this  Court.  In  all  the  decisions  upon  this  point,  time  has  been  con- 
sidered a  circumstance  merely,  not  of  the  essence  of  the  agreement.  It  is 
true,  in  modern  cases  parties  have  been  discharged,  where  in  former  times 
they  would  have  been  bound,  the  late  decisions  having  restrained  the  unlimited 
extent  of  the  older  cases.  But  they  have  never  gone  the  length,  that,  if  the 
agreement  is  not  performed  at  the  particular  day,  it  shall  be  at  an  end.  In 
the  common  case  of  relief  against  the  penalty  of  a  bond,  prior  to  the  statute,' 
could  any  declaration  of  the  parties  have  prevented  that  ?  The  result  is,  that 
the  non-performance  at  the  day  is  a  circumstance  to  show  abandonment,  but 
only  a  circumstance.  In  Gregson  v.  Riddle,''  the  agreement  was  for  a  parti- 
cular day,  with  a  proviso,  that  in  case  the  title  should  not  be  approved  in  two 
months,  the  agreement  was  to  be  void  and  of  no  effect.  There  was  an  out- 
standing legal  estate,  which  could  not  be  got  in  by  that  time.  A  bill  was  filed 
for  that  purpose,  to  have  the  legal  estate  conveyed.  The  defendant  resisting, 
a  reference  was  directed,  to  see  whether  a  good  title  could  be  made,  Lord 
Loughborough  expressing  an  opinion,  that  the  terms  of  the  agreement  were 
complied  with.  The  report  was  in  favor  of  the  title.  The  cause  coming  on 
before  Lord  Thurlow,  the  performance  was  still  resisted.  Lord  Thurlow  said, 
it  had  been  often  attempted  to  get  rid  of  agreements  upon  this  ground,  but 
never  with  success.  The  utmost  extent  *was  to  hold  it  evidence  of  a 
waiver  of  the  agreement ;  but  it  never  was  held  to  make  it  void.  Mr.  L  -' 
Mansfield,  for  the  defendant,  said,  the  intention  was  clearly  to  make  it  void ; 
and  that  it  would  be  necessary  to  insert  a  clause,  that,  notwithstanding  the 
decision  of  the  Court  of  Chancery,  it  should  be  void.  Lord  Thurlow  said, 
such  a  clause  might  be  inserted,  and  the  parties  would  be  just  as  forward  as 
they  were  then. 

1  Stat.  4  &  5  Ann.  c.  16. 

2  In  Chancery,  before  the  Lords  Commissioners,  12th  June,  1783  ;  before  Lord  Thur- 
low, 12th  June,  1784;  cited  by  Mr.  Romillf,  from  his  own  note. 
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That  case  is  mucli  stronger  than  this.  Here  there  was  no  necessity  for  per- 
formance at  the  day. 

Mr.  Richards  and  Mr.  Leach,  for  the  defendant  Slade.— The  general  prin- 
ciple is,  that  in  equity,  as  at  law,  the  plaintiff  must  show  that  he  has  performed 
everything  incumbent  on  him.  There  is  no  instance  of  a  decision  treating  the 
time  as  immaterial,  without  circumstances  amounting  to  a  waiver,  though  the 
language  of  the  Court  has  been  more  extensive.  Upon  the  face  of  this  agree- 
ment, it  is  to  be  performed  within  two  months  :  and  there  are  no  circumstances 
showing  a  waiver.  Under  this  express  engagement,  would  this  Court  have 
restrained  an  action  against  the  auctioneer  for  the  deposit  of  £1000,  or  have 
prevented  the  vendor  from  setting  up  the  estate  again  if  the  vendee  had  made  de- 
fault ?  No  authority  goes  to  that  extent;  and  it  is  to  avoid  this  that  the  clause 
is  introduced.  Then,  the  vendee  has  an  equal  right  to  hold  the  vendor  to  the 
time.  It  is  idle  to  say  the  time  is  not  material ;  if  it  is  not  adhered  to,  it  may 
be  the  ruin  of  the  party  acting  upon  that,  contracting  debts,  &c.  A  decision 
always  referred  to  upon  this  subject  is  Gibson  v.  Patterson}  the  report  of 
which  is  corrected  in  Lloyd  v.  Collett,^  and  Harrington  v.  Wheeler?  Lloyd 
V.  Collett  is  a  direct  decision  for  this  defendant;  differing  only  in  the  circum- 
stance that  no  abstract  was  there  delivered  within  the  time.  In  all  these  cases, 
and  Pinclie  v.  Gurteis,^  and  Fordyce  v.  Ford,^  the  language  of  the  Court  is 
directly  opposite  to  what  it  was  formerly, — that  time  is  material.  In  Spurrier 
v.  Hancock,^  the  time  was  extended  by  the  tacit  consent  of  both  parties.  It 
is  important  that  this  defendant,  the  very  day  after  he  *signed  the 
L'  -1  agreement,  expressly  stated  his  title  to  insist  upon  the  time;  and 
Phipps,  in  his  answer,  assents  to  that. 

Lord  Chancellor  Eldon. — There  have  been  several  very  hard  cases  under 
the  description  of  the  specific  performance  of  agreements,  upon  the  principle 
of  compensation ;  that,  for  instance,  where  a  person  contracted  for  an  estate  in 
Essex,  with  the  object  of  becoming  a  freeholder  of  that  county,  and  it  turned 
out  to  be  in  Kent ;  yet  he  was  held  io  it.'  So,  in  a  case  before  Sir  T.  Sewell, 
upon  an  agreement  for  a  leasehold  house  with  a  wharf,  the  object  of  the  pur- 
chaser being  to  be  a  wharfinger,  he  was  compelled  to  take  the  house  without 
the  wharf.  So,  where  the  object  was  to  purchase  an  estate  tithe-free,  and  he 
was  compelled  to  take  it  subject  to  tithe.'  The  value  of  the  tithe  is  not  a 
compensation.  I  incline  much  to  think,  notwithstanding  what  was  said  in 
Gregson  v.  Riddle,  that  time  may  be  made  the  essence  of  the  contract :  but  I 
do  not  recollect  a  case  where  an  abstract  was  delivered  for  the  purpose  of  pre- 
paring a  conveyance;  at  the  delivery  no  objection  made  that  it  was  delivered 
too  late;  and  between  the  delivery  and  the  time  for  the  execution  of  the  con- 

1  1  Atk.  12.  M  Bro.  C.  C.  469  ;  4  Ves.  689,  n.  (i). 

3  4  Ves.  686 ;  Wynn  v.  Morgan,  1  Ves.  202.  »  4  Bro.  C.  C.  329. 

6  4  Bro.  C.  0.  494.  «  4  Ves.  667. 

'  Shirley  t.  Davis,  in  the  Court  of  Exchequer,  cited  6  Ves.  678. 

8  Lord  Howland  v.  Norris,  1  Cox,  59. 
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Yeyance,  no  objection  stated,  either  to  the  time  of  the  delivery  or  the  nature 
of  the  title.  The  abstract  certainly  was  delivered  very  late  ;  but  it  is  upon  the 
party  to  say  it  was  too  late.  If  he  receives  the  abstract  without  objection, 
does  he  not  authorize  the  other  to  suppose  he  is,  during  the  currency  of  the 
rest  of  the  time,  preparing  his  conveyance,  and  the  thing  is  to  go  on  ? 

For  the  defendant. — The  delivery  of  the  abstract  was  a  mere  mockery?  It 
could  not  possibly  be  imagined  that  it  could  be  looked  through  in  time.  It 
was  incumbent  upon  the  vendor  to  have  some  communication  with  the  vendee, 
to  do  away  the  effect  of  his  letter.  It  would  be  a  new  decision,  that  the  deli- 
very of  the  abstract  to  the  solicitor,  the  vendee  having  declared  absolutely  that 
he  would  not  let  it  go  beyond  the  time,  shall  amount  to  a  *new  con- 
tract. No  diligence  could  have  enabled  the  vendor  to  perfect  his  title  L  J 
by  the  12th  of  June,  on  account  of  the  claim  of  Darby,  and  the  suit  in  this 
Court. 

Mr.  RomiUy,  in  reply. — This  agreement  is  not  the  same  as  if  the  vendor 
had  undertaken  expressly  to  make  out  his  title  in  two  months.  The  defen- 
dant's undertaking  is  conditional,  to  pay  his  purchase-money.  There  is  no 
such  principle,  that  time  is  essential  here  as  well  as  at  law,  and  that  it  is 
always  dispensed  with  upon  the  conduct  of  the  party.  That  would  exclude 
courts  of  equity  from  a  great  part  of  their  jurisdiction.  The  only  ground  for 
the  redemption  of  a  mortgage  is,  that  the  time  is  essential  at  law ;  yet,  in 
equity,  as  the  real  transaction  is  a  loan  of  money,  and  the  party  may  be  put  in 
as  good  a  situation,  it  shall  not  be  so  considered.  In  those  cases,  a  dictum  of 
Lord  Thurlow  has  been  frequently  alluded  to — that,  if  a  clause  was  inserted, 
excluding  the  jurisdiction  of  this  Court,  if  the  mortgagor  should  not  redeem 
within  a  year,  still  the  mortgagor  would  be  entitled  to  redeem.  There  are  no 
words  in  this  agreement  showing  the  parties  meant  this  time  strictly.  It  was 
inserted  merely  because  it  is  usual  to  fix  a  time.  The  vendor  could  not  have 
re-sold  at  the  end  of  two  months,  and  charged  the  defendant  with  the  defi- 
ciency. The  defendant's  letter  shows  he  did  not  understand  the  period  of  two 
months  to  be  binding,  desiring  a  fresh  agreement  for  that  purpose.  Phipps's 
letter  proves  nothing.  He  was  not  agent  for  any  such  purpose,  and  the  infor- 
mation was  given  to  him  only,  and  the  answer  is  merely  that  Seton  acceded  to 
his  request  as  to  the  interest,  as  a  matter  of  course,  as  it  certainly  was  :  not 
that  if  the  contract  should  not  be  performed  within  two  months,  there  should 
be  an  end  of  it.  The  objection,  that  it  was  impossible  that  the  conveyance 
could  be  prepared  in  time,  should  have  been  made  when  the  abstract  was  de- 
livered. But  suppose  the  title  perfect ;  that  it  had  received  the  sanction  of 
eminent  conveyancers;  that  many  estates  had  been  sold  under  that  abstract; 
and  that  the  person  to  whom  it  was  sent  was  already  conversant  with  the  title ; 
in  that  case,  the  *conveyance  might  have  been  prepared  in  time.  The  r*4q«-i 
defendant  held  the  vendor  bound  till  the  12th  of  June. 

LoED  Chancellor  Eldon. — If  it  were  necessary,  for  the  decision  of  this 
case,  to  express  myself  with  great  accuracy  upon  the  principle  of  the  Court  as 
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to  suits  for  specific  performance,  as  far  as  objections  are  to  be  founded  upon 
what  the  Court  has  done,  and  has  forborne  to  do,  in  a  great  variety  of  cases,  in 
•which  the  objection  has  been  taken,  that  the  agreement  was  not  carried  into 
execution  within  the  time  stipulated  upon  the  face  of  it,  I  should  think  it  my 
duty  to  look  through  a  great  number  of  cases.  But  in  the  view  I  have  of  this 
case,  I  incur  no  hazard  of  making  a  decree  in  its  principle  inconsistent  with 
any  authority  that  can  be  stated. 

To  say  time  is  regarded  in  this  Court  as  at  law  is  quite  impossible.  The 
case  mentioned,  of  a  mortgage,  is  very  strong — an  express  contract  underhand 
and  seal.  At  law,  the  mortgagee  is  under  no  obligation  to  reconvey  at  that 
particular  day ;  and  yet  this  Court  says,  that,  though  the  money  is  not  paid 
at  the  time  stipulated,  if  paid  with  interest  at  the  time  a  reconveyance  is  de- 
manded, there  shall  be  a  reconveyance,  upon  this  ground,  that  the  contract  is, 
in  this  Court,  considered  a  mere  loan  of  money,  secured  by  a  pledge  of  the 
estate.  But  that  is  a  doctrine  upon  which  this  Court  acts  against  what  is  the 
prima  facie  import  of  the  terms  of  the  agreement  itself,  which  does  not  import, 
at  law,  that  once  a  mortgage  always  a  mortgage.  But  equity  says  that ;  and 
the  doctrine  of  this  Court  as  to  redemption  does  give  countenance  to  that 
strong  declaration  of  Lord  Thurlow,  that  the  agreement  of  the  parties  will  not 
alter  it;  for  I  take  it  to  be  so,  in  the  case  of  a  mortgage,  that  you  shall  not, 
by  special  terms,  alter  what  this  Court  says  are  the  special  terms  of  that  con- 
tract. Whether  that  is  to  be  applied  to  the  case  of  purchase  is  a  different 
consideration.  I  only  say,  time  is  not  regarded  here  as  at  law.  So,  in  the 
instance  of  a  mortgage,  with  interest  at  £5  per  cent.,  and  a  condition  to  take 
£4,  if  regularly  paid;  or  at  £4  per  cent.,  with  a  condition  for  £5,  if  not  regu- 
r*4371  '^'^'y  paid.  At  law  you  might,  *in  that  case,  recover  the  £5  per  cent., 
for  it  is  the  legal  interest.  But  this  Court  regards  the  £5  per  cent. 
as  a  penalty  for  securing  the  £4  ;  and  time  is  no  further  the  essence  than  that, 
if  it  is  not  paid  at  the  time,  the  party  may  be  relieved  from  paying  the  £5 
per  cent,  by  paying  the  £4  per  cent.,  and  putting  the  other  party  in  the  same 
condition  as  if  the  £4  per  cent,  had  been  paid  ;  that  is,  by  paying  him  interest 
upon  the  £4  per  cent,  as  if  it  had  been  received  at  the  time.  So  in  this  Court, 
before  courts  of  law  dealt  with  a  bond  under  a  penalty,  as  they  do  now,  time 
was  the  essence  there ;  but  this  Court  relieved  against  the  penalty  long  before 
a  court  of  law;  and  there  are  many  other  instances. 

But  there  is  another  circumstance.  The  effect  of  a  contract  for  purchase 
is  very  different  at  law  and  in  equity.  At  law,  the  estate  remains  the  estate' 
of  the  vendor,  and  the  money  that  of  the  vendee.  It  is  not  so  here.  The 
estate,  from  the  sealing  of  the  contract,  is  the  real  property  of  the  vendee.  It 
descends  to  his  heirs.  It  is  devisable  by  his  will ;  and  the  question,  whose  it 
is,  is  not  to  be  discussed  merely  between  the  vendor  and  vendee,  but  may  be 
to  be  discussed  between  the  representatives  of  the  vendee.  Therefore  I  do 
not  take  a  full  view  of  the  subject  upon  the  question  of  time,  unless  that  is 
taken  into  consideration  ;  and  many  very  nice  and  difficult  cases  may  be  put 
in  which  the  question  would  be  to  be  discussed  between  the  representatives 
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founded  upon  the  conduct  between  the  vendor  and  vendee.  It  is  obvious, 
that  a  due  consideration  of  the  value  of  the  objections  will  embrace  that  con- 
sideration also. 

The  cases  seem  to  have  varied  a  good  deal.  The  cases  before  Lord  Thurlow 
proceed  upon  this,  that  in  the  nature  of  the  thing  there  must  be  a  degree  of 
good  faith  between  the  parties,  not  to  turn  round  the  contract  upon  frivolous 
objections.  As  to  the  contract  of  the  party,  the  slightest  objection  is  an 
answer  at  law.  But  the  title  to  an  estate  requires  so  much  clearing  and  in- 
quiry, that,  unless  substantial  objections  appear,  not  merely  as  to  the  time, 
but  an  alteration  of  circumstances  affecting  the  *value  of  the  thing,  p^gg-i 
or  objections  arising  out  of  circumstances,  not  merely  as  to  time,  but 
the  conduct  of  the  parties  during  the  time,  unless  the  objection  can  be  so  sus- 
tained, many  of  the  cases  go  the  length  of  establishing  that  the  objection  can- 
not be  maintained :  even  the  latter  cases,  which  have  given  great  weight  to 
the  objection,  particularly  Harrington  v.  Wheeler,  (4  Ves.  686,)  referring  to 
older  oases,  particularly  two  in  the  House  of  Lords,^  the  objection  was  not  put 
merely  upon  the  conduct  in  not  making  the  title  in  time,  but  upon  the  cir- 
cumstances connected  with  the  thing  and  the  value  of  it. 

But  I  need  not  address  myself  to  the  consideration  of  what  is  the  precise 
principle,  with  much  industry;  for  no  authority  would  support  me  in  saying, 
that,  under  the  particular  circumstances  of  this  case,  the  defendant  can  resist 
a  decree,  if  a  good  title  can  be  made.  This  agreement  is  signed  by  the  de- 
fendant Slade  only ;  but  that  makes  him  within  the  statute^  a  party  to  be 
charged.  I  do  not  say  whether  terms  might  or  might  not  be  introduced,  that 
would  make  time  expressly  of  the  essence  of  the  contract.'  It  is  enough  to 
say,  that,  if  this  agreement  has  that  effect,  there  never  was  an  agreement  that 
would  not;  for,  upon  that  point,  the  agreement  is  as  loose  as  possible.  There 
is  no  passage  in  it  eo  intuito ;  not  that  sort  of  passage  in  Gregson  v.  Riddle. 
The  clause  as  to  liberty  to  resell,  &c.,  is  not  considered  of  much  importance 
in  this  Court;  but  in  this  instance  it  is  a  clause  against  the  vendee,  having 
no  corresponding  clause  against  the  vendor.  That  clause  expresses  little  more 
than  would  be  the  legal  effect  if  that  was  not  inserted.  But  it  is  enough  to 
say,  upon  that,  the  objection  relied  upon  in  the  argument,  that  the  plaintiff 
might  have  sold  after  the  two  months  were  expired,  admits  of  this  answer, — 
that  it  is  assuming  the  whole  question.  If  you  make  out  that  he  would  have 
been  at  liberty  to  resell,  that  does  not  make  out  that  he  lets  the  other  off; 
■but,  under  the  circumstances,  he  would  not  have  been  at  liberty  to  resell. 
The  evidence  clearly  imports  that  the  defendant  did  not  understand  it  to  have 
*bound  them  in  that  mutual  respect  in  which  he  seems  in  his  letter  ^.qat 
to  think  it  reasonable  they  should  be  bound.     But  I  will  construe  it,    L         J 

1  Hayes  T.  Caryll,  1   Bro.  P.  0.  126,  Toml.  edit.  ;  Wingfield  Y.  Whaley,  1  Bro.   P.  C. 
209,  Toml.  edit. 

2  29  Car.  2,  c.  3. 

2  They  clearly  might.     See  Hudson  v.  Bartram,  3  Madd.  440;  Boehm  v.  Wood,  1  J. 
&  W.  410. 


56  SPECIFIC     PERFORMANCE. 

for  the  purpose  of  this  case,  as  if  it  had  mutually  bound  them ;  and  that,  if 
the  title  was  not  made  out  by  the  day,  then  the  defendant  should  be  at  liberty 
to  say  he  was  off;  for  if  that  clause  had  been  in  this  agreement,  he  might  have 
waived  the  benefit  of  it;  and  it  must  have  been  made  out  that  his  conduct  did 
not  occasion  the  non-fulfilling  the  agreement.  Take  it,  that  there  was  the 
mutual  clause.  The  moment  after  the  sale,  the  auctioneer  was  no  longer  the 
agent  of  the  plaintiff.  He  was  his  agent  only  to  sell,  not  to  deal  with  the 
terms  upon  which  a  title  was  to  be  made.  The  defendant  must  show  the  auc- 
tioneer had  acquired  a  character  to  bind  the  plaintiff  in  that  respect.  There 
is  no  evidence  of  that :  on  the  contrary,  the  defendant  applies  to  the  auctioneer 
as  such  agent,  and  he  refuses  to  act  as  such,  and  refers  him  to  the  plaintiff. 
But  he  applies  again  to  the  auctioneer,  and  never  to  the  plaintiff.  One  clause 
of  this  letter  is  very  important,  marking  the  knowledge  of  the  title  in  the  law- 
agent  of  the  vendee,  and  that  he  was  able,  in  the  first  instance,  the  day  after, 
to  state  the  material  objections,  viz.  the  proceeding  in  Chancery,  and  Darby's 
claim.  That  is  distinct  evidence  that  the  defendant  did  not  then  understand 
that  he  had  entered  into  an  agreement,  by  force  of  which  he  thought  he  had 
a  right  to  say,  the  time  of  two  months  was  absolutely  of  the  essence  of  the 
contract.  Whether  that  was  misunderstanding  or  not,  that  was  his  under- 
standing. By  the  last  words,  he  seems  desirous  of  having  an  agreement, 
which  would  for  the  first  time  give  a  mutuality  as  to  time.  But  he  does  not 
choose  to  give  up  the  one  till  he  gets  the  other,  reserving  to  himself  the  power 
to  deal  with  the  first  agreement  as  he  thinks  fit,  though  he  may  not  get  the 
stipulation  he  wishes.  If  the  plaintiff  acceded  to  that  proposition,  he  would 
be  bound.  But  what  is  the  evidence  that  he  did  '(  There  is  a  good  deal  of 
reasoning  in  support  of  the  argument,  that  Phipps's  letter  is  not  merely  a  state- 
ment that  he  would  pay  interest,  but,  with  regard  to  some  circumstances,  that 
the*contraot  was  to  be  off,  viz.  the  deposit-money  to  be  returned  with 
L  -I  interest,  connected  with  the  dissolution  of  the  agreement,  which  might 
be  either  within  or  after  the  expiration  of  the  two  months ;  but,  if  the  former, 
it  ought  to  be  shown  to  be  clearly  the  effect  of  something  that  passed  subse- 
quently, and  was  acceded  to.  The  letter  of  Phipps  in  answer  is  no  evidence 
of  the  facts  stated  in  it.     Does  the  defendant  conceive  the  matter  as  resting 

o 

on  that  letter,  and  consider  it  as  an  undertaking  to  the  estent  he  proposed 
or  as  completely  settling  that  mutuality  he  desired,  giving  him  a  right  to  insist 
upon  the  time  as  the  essence  of  the  contract?  No;  for  afterwards  he  goes 
again  to  Phipps,  not  an  agent,  to  bind  the  plaintiff  for  this  purpose,  and,  not 
being  able  to  prove  the  date  further  than  that  it  was  between  the  13th  of 
April  and  the  5th  of  June.  This  proves  that  the  defendant,  by  repeated  in- 
quiries addressed  to  his  solicitors,  who  knew  a  good  deal  of  the  title,  was  in- 
formed from  time  to  time  that  the  abstract  was  not  delivered.  The  proof  is 
complete  as  to  that.  This  is  a  complete  waiver  of  any  objection  from  the  non- 
delivery of  the  abstract  at  the  time  the  defendant  proposed  that  Phipps  should 
write  that  letter.  Being  told  Phipps  would  not  write  that  letter,  he  does  not 
write  himself,  or  direct  his  solicitors  to  apply;  but,  upon  the  7th  of  June,  by 
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his  solicitors,  he  receives  the  abstract,  they  knowing  the  history  of  the  title 
and  the  estate,  and  stating  the  two  grounds  of  objection  the  day  after  the  con- 
tract took  place.  There  was  a  note  at  the  bottom  of  the  abstract,  stating  dis- 
tinctly that  the  plaintiff  had  only  a  title  under  an  agreement,  but  that  all 
necessary  parties  were  ready  to  convey,  and  making  a  proposal  for  that  purpose 
which  might  or  might  not  be  completed  within  the  time.  The  abstract  was 
delivered  on  the  7th  of  June.  No  objection  was  made  to  receiving  it.  It  was 
kept  till  the  time  expired,  without  objection.  Ought  not  the  objection  to  have 
been  made  on  the  7th  ?  The  plaintiff  was  bound  till  the  12th.  He  could  not  sell 
to  another;  and  if  the  solicitors  had  returned  the  abstract  upon  the  objection, 
the  plaintiff  was  at  liberty  to  say  he  had  undertaken  to  remove  all  p^,  <i-| 
*objections,  or  to  tender  a  conveyance  ;  and  he  might  have  proceeded  L 
to  prepare  a  conveyance,  which,  under  the  circumstances,  was  to  be  prepared 
by  the  defendant;  and  he  might  have  tendered  that  conveyance  so  as  to  have 
a  right  to  an  action,  or  to  file  a  bill,  as  upon  an  agreement  which  he  had 
undertaken  to  make  good  within  the  time. 

This  case  is  not  like  Lloyd  v.  CoTktt,  (4  Bro.  C.  C.  469 ;  4  Ves.  689,  n.,) 
in  which  the  defendant  immediately  sent  the  abstract  back,  and  would  not 
look  at  it.  What  right  had  this  defendant  to  read  the  abstract  if  it  came  too 
late  ?  He  had  either  an  intention  to  execute  the  contract,  or  a  hope  that  he 
had  time  to  get  through  the  abstract,  in  order  to  carry  it  into  execution ;  but 
the  evidence  in  this  respect  is  totally  silent;  and  it  is  clear,  upon  the  objec- 
tions stated  in  the  solicitors'  depositions,  that  at  some  period  or  other  he  had 
gone  into  the  abstract. 

As  to  the  other  circumstances  stated  by  the  defendant,  his  selling  out 
stock,  &c.,  there  is  no  evidence  whatsoever.  As  to  his  intention  of  making 
this  place  his  residence,  there  is  nothing  in  the  contract  having  the  least  re- 
ference to  that ;  and  upon  an  intention,  not  disclosed  in  the  conti-act,  or  after- 
wards, as  essential,  this  Court  has  never  been  in  the  habit  of  acting. 

Under  the  circumstances,  therefore,  whether  the  time  is  or  is  not  an  objec-. 
tion,  founded  upon  the  authorities  the  Reports  of  this  Court  furnish, — which 
I  will  not  discuss,  let  the  authorities  upon  that  point  turn  the  scale  either  for 
the  defendant  or  the  plaintiff, — there  is  no  authority  that  has  not  some  refer- 
ence to  the  conduct  of  the  party  in  the  mean  time;  and  upon  the  conduct, 
this  defendant  has  no  right,  under  the  circumstances,  to  say  this  contract  was 
not  performed  within  the  two  months. 

There  must,  therefore,  be  a  decree  for  a  specific  performance ;  and  as  to  all 
the  rest,  a  reference  to  the  Master,  to  see  whether  a  good  title  can  be  made. 
Where  the  party  has  not  been  able  to  make  his  title  before  the  decree,  it  is 
always  a  question  very  important  as  to  the  *costs,  but  not  whether  he  _j. ,  ,o-. 
shall  take  the  title  or  not.  According  to  old  cases,  it  was  sufficient  L  ''^ 
if  the  title  was  made  by  the  time  of  the  report.' 


1  See  Jenkins  v.  Hiles,  6  Ves.  646. 
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"  A  court  of  equity,"  says  Lord  Eedesdale,  "  frequently  decrees  specific 
performance  where  tte  action  at  law  has  been  lost  by  the  default  of  the  very 
party  seeking  the  specific  performance,  if  it  be,  notwithstanding,  conscientious 
that  the  agreement  should  be  performed,  as  in  cases  where  the  terms  of  the 
agreement  have  not  been  strictly  performed  on  the  part  of  the  person  seeking 
specific  performance;  and  to  sustain  an  action  at  law,  performance  must  be 
averred  according  to  the  very  terms  of  the  contract.  Nothing  but  specific 
execution  of  the  contract,  so  far  as  it  can  be  executed,  will  do  justice  in  such 
a  case :"  Davis  v.  Hone,  2  S.  &  L.  347.  See  also  Lennon  v.  Napper,  2  S.  & 
L.  684 ;  Parkin  v.  Thorold,  2  Sim.  N.  S.  6,  8 ;  Roherts  v.  Berry,  3  De  &. 
Mac.  &  Gr.  284,  289.  Where,  for  instance,  as  in  the  principal  case,  the  con- 
tract has  not  been  completed  at  the  time  mentioned,  or -where  the  vendor  has 
not  the  same  interest  in  the  estate  as  that  which  he  has  contracted  to  sell,  or 
there  is  some  deficiency  in  the  quality  or  quantity  of  it,  the  party  not  able 
strictly  to  perform  the  contract  on  his  part,  could,  at  law,  have  no  remedy  by 
way  of  damages  against  the  other ;  but  in  equity,  in  many  cases,  he  would  be 
able  to  obtain  specific  performance,  if  adequate  compensation  can  be  made  for 
the  non-literal  performance  of  the  contract.  These  cases  it  is  purposed  to 
examine  in  this  note. 

1.  As  to  the  Contract  not  having  been  completed  at  the  Time  mentioned. — 
At  law,  in  all  cases,  time  is  considered  as  of  the  essence  of  the  contract. 
"  As  to  the  contract  of  the  party,"  Lord  Eldon  observes,  in  the  principal  case, 
"the  slightest  objection  is  an  answer  at  law.  But,"  he  adds,  "the  title  to 
an  estate  requires  so  much  clearing  and  inquiry,  that  unless  substantial  objec- 
tions appear,  not  merely  as  to  the  time,  but  an  alteration  of  circumstances  af- 
fecting the  value  of  the  thing,  or  objections  arising  out  of  circumstances,  not 
merely  as  to  time,  but  the  conduct  of  the  parties  during  the  time,  unless  the 
objection  can  be  so  sustained,  many  of  the  cases  go  the  length  of  establishing 
that  the  objection  cannot  be  maintained." 

The  objection,  therefore,  as  to  delay  in  equity,  may  be  considered,  1st,  As 
arising  from  the  conduct  of  either  party ;  2nd,  As  arising  from  the  state  of 
the  title. 

jj^ . ,  -  1st.  As  to  Delay  arising  from  *the  Conduct  of  either  Party. — Al- 
L  J  though  Lord  Hardwicke,  in  Gibson  v.  Patterson,  1  Atk.  12,  is  re- 
ported, though,  perhaps,  incorrectly,  (see  4  Bro.  C.  C.  497;  4  Ves.  630,  n.,) 
to  have  said,  that  the  vendor's  negligence  in  not  producing  his  title  deeds,  &c., 
within  the  time  limited  for  that  purpose,  was  no  objection  to  specific  perform- 
ance, that  doctrine  has  since  been  clearly  overruled.  In  3Iilward  v.  Earl  of 
Thanet,  5  Ves.  720,  n.,  where  the  parties,  diff'ering  as  to  the  construction  of 
the  agreement,  delayed  the  bill  for  specific  performance  for  seven  years,  it  was 
dismissed  by  Lord  Alvanley,  M.  E.,  who  observed,  that  Lord  Kenyon  was  the 
first  who  set  himself  against  the  idea  that  had  prevailed,  that,  when  an  agree- 
ment was  entered  into,  either  party  might  come  at  any  time ;  but  that  it  is 
now  perfectly  well  known,  that  a  party  cannot  call  upon  a  court  of  equity  for 
a  specific  performance  unless  he  has  shown  himself  ready,  desirous  prompt 
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and  eager.  See  also  Lloyd  v.  Collett,  4  Bro.  C.  C.  469 ;  4  Ves.  690,  n. ; 
Harrington  Y.Wheeler,  4  Ves.  686;  Guest  v.  Ilomfrey,  5  Ves.  818;  Alley  v. 
Deschamps,  13  Ves.  225;  Walker  v.  Jeffreys,  1  Hare,  352;  Southcomb  v. 
The  Bishop  of  Exeter,  6  Hare,  213,  218 ;  Dorin  v.  Harvey,  15  Sim.  49.  But 
this  rule  will  be  relaxed  where  the  strict  application  of  it  would  work  injus- 
tice :  Walker  v.  Jeffreys,  1  Hare,  353 ;  Jones  v.  Jones,  12  Ves.  188. 

At  law,  unless  the  vendor  have  his  abstract  and  title  deeds  ready  at  the  ap- 
pointed time,  his  remedy  is  gone,  and  the  purchaser  may  recover  back  his 
deposit :  Berry  v.  Young,  2  Esp.  Ca.  640,  n. 

In  equity,  however,  the  rule  is,  that  it  is  not  solely  incumbent  upon  the 
vendor  to  move  by  making  a  tender  of  the  abstract,  but  it  is  also  incumbent 
upon  the  purchaser  to  ask  for  it  at  the  appointed  day,  ( Guest  v.  Homfrey,  5 
Ves.  818,  823,)  or  on  such  other  day  as  will  leave  sufficient  time  for  the  com- 
pletion of  the  contract,  (Jones  v.  Price,  3  Anstr.  924 ;)  otherwise  equity  will 
consider  the  time  as  waived. 

So,  if  the  abstract  be  delivered  to  the  purchaser  after  the  day  appointed, 
and  he  makes  no  objection  to  the  delay,  he  will  be  considered  as  having  waived 
it :  Smith  v.  Burnam,  2  Anstr.  527 ;  Pincke  v.  Curteis,  4  Bro.  C.  C.  329 ; 
Paine  v.  Meller,  6  Ves.  349. 

Where,  however,  a  vendor  has  taken  no  steps  whatever  to  complete  the 
contract,  and  the  purchaser  has  immediately,  when  the  time  elapsed,  insisted 
upon  his  deposit,  and  refused  to  perform  his  agreement,  equity  will  not  decree 
specific  performance  of  the  contract,  or  grant  an  injunction  to  restrain  the 
purchaser  from  proceeding  at  law  to  recover  his  deposit,  (Lloyd  v.  Collett,  4 
Bro.  C.  C.  469  ;  S.  C,  4  Ves.  689  ;  *Ormerod  v.  Eardman,  5  Ves. 
737;  Warde  v.  Jeffrey,  4  Price,  294;)  secus,  if  he  has  endeavored  to  L  -' 
make  out  his  title,  and  has  not  been  guilty  of  gross  laches  or  negligence, 
(Fordyce  v.  Ford,  4  Bro.  C.  C.  495;  Radcliffe  v.  Warrington,  12  Ves.  326;) 
and  although,  after  the  period  at  which  the  contract  ought  to  have  been  com- 
pleted, some  time  elapses  before  the  completion  of  the  repairs  of  a  house  de- 
scribed as  being  in  good  repair,  (Dyer  v.  Rargrave,  10  Ves.  805 ;)  or  before 
the  expiration  of  a  lease  of  property,  when  it  was  stated  that  the  purchaser 
would,  several  months  before,  be  entitled  to  possession,  (Hall  v.  Smith,  14 
Ves.  426 ;  and  see  13  Ves.  225;)  the  purchaser  will  not  be  able  to  resist  spe- 
cific performance  unless  he  can  show  that  he  wanted  the  house  for  his  own 
occupation  before  the  time  when  the  repairs  would  be  completed,  or  the  lease 
would  expire. 

But  a  court  of  equity  will  not  decree  specific  performance  of  a  contract, 
when  the  purchaser  has  lain  by  and  delayed  completing  it,  even  although  he 
may  have  paid  part  of  the  purchase-money:  Harrington  y.  Wheeler,  4  Ves. 
686;  Alley  v.  Deschamps,  13  Ves.  225;  where  Lord  Erskine  says,  "It  would 
be  dangerous  to  permit  parties  to  lie  by,  with  a  view  to  see  whether  the  con- 
tract will  prove  a  gaining  or  losing  bargain,  and,  according  to  the  event,  either 
to  abandon  it,  or,  considering  time  as  nothing,  to  claim  a  specific  performance, 
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which  is  always  the  subject  of  discretion."  And  see  Smith- Eastern  Railway 
Company  v.  Knott,  10  Hare,  122 ;  Firth  v.  Greenwood,  1  Jur.  N.  S.  866. 

Nor  will  equity  aid  a  purchaser  who  has  taken  trifling  and  vexatious  objec- 
tions to  the  title,  and  has  shown  a  disinclination  to  perform  the  contract, 
especially  when  the  value  of  the  property  has  increased  by  the  dropping  of 
lives,  or  otherwise,  {Sayes  v.  Caryll,  1  Bro.  P.  C.  126,  Toml.  edit. ;  Spurrier 
V.  Hancock,  4  Ves.  667 ;  Pope  v.  Simpson,  5  Ves.  145 ;  Main  v.  Melboiirn,  4 
Ves.  720 ;  Burke  v.  Smyth,  3  J.  &  L.  193  ;)  or  where  the  purchaser  was  in 
reality  unable  to  pay  the  purchase-money,  ((?ee  v.  Pearse,  2  De  G.  &  Sm. 
325 ;)  and,  where  either  the  vendor  or  purchaser  has  not  completed  the  con- 
tract on  his  part  at  the  appointed  time,  if  the  contract  be  inequitable,  or  the 
price  unreasonable, — that  is  to  say,  inadequate  in  one  case,  or  exorbitant  in 
the  other, — equity  will  not  afford  its  aid  by  decreeing  specific  performance  : 
Whorwood  v.  Simpson,  2  Vern.  186 ;  Lewis  v.  Lord  Lechmere,  10  Mod.  503. 

2nd.  As  to  Belay  arising  from  the  State  of  the  Title. — Where  delay  may 
be  accounted  for  upon  the  ground  of  the  state  of  the  title,  it  will  not  prevent 
a  specific  performance  being  decreed,  where  the  time  fixed  for  completing  the 
contract  is  not  material ;  that  is  *to  say,  where  time  has  not  been  made 
■-  by  the  contract  of  the  parties,  or  is  not,  from  the  nature  of  the  pro- 

perty, of  the  essence  of  the  contract.  In  such  case,  if  a  vendor  file  a  bill  for 
specific  performance,  it  is  sufficient  if  he  can  procure  a  good  title  at  the  time 
of  the  decree.  Langford,  v.  Pitt,  2  P.  Wms.  630,  is  a  leading  case  on  this 
subject:  there  it  was  urged  by  the  defendant's  counsel,  that,  even  by  the 
plaintiff's  own  showing,  he  had  not,  at  the  time  of  entering  into  the  articles 
for  sale,  a  good  title.  But  Sir  Joseph  Jekyll,  M.  E..,  said,  "  It  is  sufficient  if 
the  party  entering  into  articles  to  sell,  has  a  good  title  at  the  time  of  the  de- 
cree, the  direction  of  the  Court  being  in  all  these  cases  to  inquire  whether 
the  seller  can,  not  whether  he  could,  make  a  title  at  the  time  of  executing  the 
agreement :"  see  Jenkins  v.  Hiles,  6  Ves.  646 ;  Wynn  v.  Morgan,  7  Ves.  202  ; 
Eyston  V.  Simmonds,  1  Y.  &  C.  C.  C.  608 ;  Salisbury  v.  Hatcher,  2  Y.  &  C. 
C.  C.  54;  Sidehotham  v.  Barrington,  3  Beav.  524;  4  Beav.  110;  5  Beav. 
261 ;  Chamberlain  v.  Lee,  10  Sim.  444. 

The  title,  however,  ought,  generally  to  be  made  out  at  the  time  of  the  re- 
port, (KirwanY.  Blake,  cited  2  Moll.  581,  582;  Cowgillv.  Lord  Oxmantown,  3 
Y.  &  C.  Exch.  Ca.  377 ;)  but  a  purchaser  will  not  in  all  cases  be  discharged 
if  a  title  cannot  be  made  at  that  time.  "  Where,"  says  Lord  Eldon,  "  the 
Master's  report  is,  that  the  vendor,  getting  in  a  term,  or  getting  administra- 
tion, &c.,  will  have  a  title,  the  Court  will  put  him  under  terms  to  procure  that 
speedily  :"  see  Coffin  v.  Cooper,  14  Ves.  205;  in  which  case  it  was  held,  that 
the  purchaser  could  not  insist  on  being  discharged  from  the  contract,  the 
vendor  having  procured  a  good  title  by  means  of  an  Act  of  Parliament, 
although  upwards  of  a  month  after  the  Master's  report..  See  also  Lord 
Stourton  V.  Sir  Thomas  Meers,  stated  2  P.  Wms.  631 ;  Clay  v.  Rufford,  5 
De  G.  &  Sm.  784;  Devenish  v.  Brown,  26  L.  J.  N.  S.  (Ch.)  23. 

But  where  the  vendor  does  not  make  out  his  title  until  after  the  bill  is 
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filed,  he  is  liable  to  pay  the  costs  of  the  suit  up  to  the  time  when  he  showed 
title,  {Long  v.  Collier,  4  Russ.  269 ;  Scoones  v.  Morrell,  1  Beav.  251 ; 
WUhimon  v.  Hartley,  15  Beav.  183,)  unless  the  suit  was  occasioned  solely  by 
the  conduct  of  the  defendant,  in  which  case  the  vendor,  if  he  succeeds  in  his 
suit,  will  be  entitled  to  costs.     Peen  v.  Sneyd,  17  Beav.  151. 

There  is  a  disinclination  to  extend  the  rule  which  the  Court  has  adopted, 
of  compelling  a  purchaser  to  take  the  estate  although  a  title  is  not  made  out  till 
after  the  contract,  to  any  case  to  which  it  has  not  already  been  applied,  since 
the  rule  has  in  many  instances  been  productive  of  great  ^hardship ;  r*44c-| 
accordingly  it  has  been  held  that  a  purchaser  will  not  be  bound  where 
a  new  suit  is  necessary,  or  an  account  of  debts  remains  to  be  taken  in  a  suit. 
See  Lechmere  v.  Brasier,  2  J.  &  W.  289 ;  Dalhy  v.  Pullen,  3  Sim.  29 ;  1 
Euss.  &  My.  296;  Coster  v.  Turnor,  1  Kuss.  &  My.  311 ;  Magenis  v.  Fallon, 
2  Moll.  566,  580;  Ghamherlain  v.  Lee,  10  Sim.  444;  BlacMow  v.  Laws,  2 
Hare,  40.  So,  in  Fraser  v.  Wood,  8  Beav.  339,  the  defendant  in  1842  con- 
tracted to  purchase  an  estate.  A  suit  for  specific  performance  having  in  the 
same  year  been  instituted  by  the  vendors,  it  appeared  that  they  claimed  under 
a  testator  who  died  in  1809,  and  subject  to  his  debts :  that  a  creditors'  suit 
had  been  instituted  in  1813,  and  a  decree  for  an  account  made  in  1817,  since 
which  time  nothing  effectual  had  been  done  in  the  suit,  and  no  report  of  debts 
had  been  actually  confirmed.  After  so  great  a  delay,  no  further  time  was 
given  to  the  vendors  to  complete  their  title,  and  the  bill  for  specific  perform- 
ance was  dismissed  with  costs. 

But  if,  as  in  the  principal  case,  a  purchaser  is  aware  of  the  objections  to 
the  title,  or  he  receives  the  abstract  after  the  day  appointed,  (Finche  v.  Cur- 
teis,  4  Bro.  C.  0.  329;  Hipwell  v.  Knight,  1  Y.  &  C.  Exoh.  Ca.  401 ;)  or  pro- 
ceeds with  the  purchase,  although  the  time  fixed  for  the  completion  of  the 
contract  may  have  elapsed,  and  a  much  longer  period  may  be  requisite  in 
order  to  make  a  good  title,  (  Wood  v.  Bernal,  19  Ves.  220;  Smith  v.  Barnam, 
2  Anst.  527  ;  Faine  v.  Heller,  6  Ves.  349 ;  Ward  v.  Jeffery,  4  Price,  294  ; 
Smith -v.  Sir  Thomas  Dolman,  6  Bro.  P.  C.  291,  Toml.  edit.;  Fx parte 
Gardner,  4  Y.  &  C.  Exch.  Ca.  503 ;  Wood  v.  Machu,  5  Hare,  158,)  he  will 
be  held  to  have  waived  his  right  to  object  to  the  delay,  and  not  be  enabled  to 
resist  specific  performance.     And  see  Hoggart  v.  Scott,  1  Buss.  &  My.  293. 

A  purchaser  will  not,  however,  be  held  to  have  waived  his  right,  by  extend- 
ing, at  the  request  of  the  vendor,  the  time  for  the  completion  of  the  purchase ; 
and  if  it  be  not  then  completed,  he  will  be  at  liberty  to  abandon  the  contract. 
ParTcer  v.  Thorold,  2  Sim.  N.  S.  1. 

Lord  Chancellor  Hart  even  thought,  that  if  a  purchaser  proceeded  with  the 
purchase  under  protest,  he  could  not  be  held  to  have  waived  his  right  to  object, 
on  account  of  the  delay  :  Magennis  v.  Fallon,  2  Moll.  576. 

In  the  Marquis  of  Hertfoh-d  v.  Boore,  5  Ves.  719,  specific  performance  was 
decreed  of  a  contract  which  had  not  been  abandoned,  although  it  had  lain 
dormant  for  fourteen  months.  But  see  Milwat-d  v.  Farl  of  Thanet,  5  Ves. 
720 ;  Garrett  v.  Lord  Besborough,  2  D.  &  Walsh,  441. 
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P4471  -"-^  °°®  °^  *^°  parties,  concerned  *in  a  contract  respecting  lands, 
'-  gives  the  other  notice  that  he  does  not  hold  himself  bound  to  perform 

and  will  not  perform  the  contract  between  them,  and  the  other  contracting 
party,  to  whom  the  notice  is  so  given,  makes  no  prompt  assertion  of  his  right 
to  emforce  the'contract,  equity  will  consider  him  as  acquiescing  in  the  notice 
and  abandoning  any  equitable  right  he  might  have  had  to  enforce  the  per- 
formance of  the  contract,  and  will  leave  the  parties  to  their  remedies  and  lia- 
bilities at  law  :  Guest  v.  Eomfrey,  5  Ves.  818 ;  MeapTiy  v.  Eill,  2  S.  &  S.  29  ; 
Watson  V.  Reid,  1  Kuss.  &  My.  236 ;  Walker  v.  Jeffreys,  1  Hare,  341.  The 
time  within  which  objections  are  to  be  made  to  a  title,  may  be  enlarged  by 
the  consent  of  the  vendor :    Cutts  v.  Thodey,  13  Sim.  206. 

The  vendor  may,  it  seems,  insist  upon  the  contract  being  rescinded,  where 
such  circumstances  exist  as  render  it  improbable  that  the  purchase-money  can 
be  paid  for  a  long  time,  as  the  bankruptcy  of  the  purchaser,  or  his  death,  and 
the  inability  of  his  representatives  to  get  in  his  assets,  {Mackreth  v.  Marlar, 
1  Cox,  259  ;  Wliittaker  v.  WMttaker,  4  Bro.  C.  C.  31 ;  Sir  James  Lowther  v. 
Lady  Andover,  1  Bro.  C.  C.  396;  Rome  v.  Young,  3  Y.  &  C.  Exch.  Ca. 
199 ;)  and  the  omission  to  require  repayment  of  the  deposit  will  not  deprive 
the  party  of  his  right  to  insist  that  the  contract  is  rescinded,  where  he  has 
taken  other  suf&cient  steps  for  that  purpose,  (  Watson  v.  Reid,  1  Buss.  &  My. 
236;  Southcomh  v.  Bishop  of  Exeter,  6  Hare,  224.) 

Where  the  vendor's  bill  for  specific  performance  is  dismissed  on  the  ground 
of  his  laches  in  instituting  the  suit,  and  without  any  decision  on  the  question 
of  title,  the  Court  will  not  order  the  deposit  to  be  returned  to  the  purchaser, 
but  will  leave  both  parties  to  their  legal  remedies  :  Southcomh  v.  The  Bishop 
of  Exeter,  6  Hare,  225. 

It  is  not  sufficient  for  a  party  who  intends  to  rely  upon  a  waiver  of  title,  to 
allege  upon  his  pleading  the  facts  constituting  the  waiver  :  he  must  show  how 
he  means  to  use  the  facts,  by  alleging  that  the  title  has  been  waived  thereby : 
Clive  V.  Beaumont,  1  De  G.  &  S.  397. 

Compensation  for  Delay. — In  all  cases  where  the  Court  decrees  specific 
performance,  notwithstanding  the  time  for  completing  the  contract  has  elapsed, 
care  will  be  taken  that  proper  compensation  be  made,  and  the  parties,  in  fact, 
put  in  the  same  situation  as  if  the  contract  had  been  strictly  fulfilled.  Thus, 
ordinarily,  the  purchaser  will  be  entitled  to  the  profits  of  the  estate  from  the 
time  when  the  contract  ought  to  have  been  completed,  {De  Visme  v.  Be  Visme, 
1  Hall  &  T.  418 ;  1  Mac.  &  G.  346 ;)  and  the  vendor,  whether  the  estate  be 
r*4481  *™  possession  or  reversion,  will  be  entitled  to  interest  upon  the  pur- 
chase-money from  the  same  time,  {Sir  James  Loivther  v.  Countess 
Bowager  of  Andover,  1  Bro.  C.  C.  396 ;  Davy  v.  Barber,  2  Atk.  490  ;  Owen  v. 
Davis,  1  Ves.  82  ;  Be  Visme  v.  Be  Visme,  1  Hall  &  T.  418 ;  1  Mac.  &  G. 
346  ;  Monro  v.  Taylor,  8  Hare,  70  ;  3  Mac.  &  G.  713;  Grove  v.  Bastard,  1 
De  G.  Mac.  &  G.  69 ;  Bailey  v.  Collett,  18  Beav.  179 ;)  even  if  the  money 
be  lying  dead,  if  the  delay  has  arisen  from  the  fault  of  the  purchaser, 
{Calcraft  V.   Roebuck,  1  Ves.  jun.   221;   Enraght  v.  Fitzgerald,  2  Ir.  Eq. 
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Eep.  87  ;)"  seeus,  if  the  fault  has  been  with  the  vendor,  {Mowland  v.  Morris, 
1  Cox.  59  ;)  but  the  purchaser  should  give  notice  that  the  money  is  not 
making  interest,  (^Calcraft\.  Roebuck,  1  Ves.  jun.  221  j  Powells.  Martyr, 
8  Ves.  140 ;  Roberts  v.  Massey,  13  Ves.  561 ;  M'  Oann  v.  Forbes,  1  Hogan, 
13  ;  Dyson  v.  Hornby,  4  De  Gr.  &  Sm.  481 ;  and  see  Regent's  Canal  Com- 
pany V.  Ware,  3  Jur.  N.  S.  924, — a  case  where  notice  was  given  by  a  railway 
company ;)  but  even  then,  if  he  has  not  appropriated  it  for  the  vendor,  or  has 
in  any  way  benefited  by  it,  he  must  pay  interest.  Winter  v.  Blades,  2  S.  & 
S.  393. 

In  ordinary  contracts,  where  no  time  is  fixed  for  completion,  interest  will 
generally  be  payable  by  the  purchaser  from  the  time  he  takes  possession,  {^Ex 
parte  Manning,  2  P.  Wms.  410 ;  Birch  v.  Joy,  3  H.  L.  Cas.  565 ;  [  Tiele  v. 
The  Troy  and  Boston  Rail  Road,  21  Barbour,  381 ;]  and  see  Smith  v. 
Dolman,  6  Bro.  P.  C.  291,  Toml.  edit.,  where  a  receiver  had  been  appointed  ;) 
especially  if  he  has  received  the  rents  and  profits,  (8  Ves.  148,  149  ;  and  see 
Fludyer  v.  Gocher,  12  Ves.  25 ;  Sinks  v.  Lord  Rokeby,  2  Swanst.  222,  226 ; 
Att.-  Gen.  V.  Christ  Church,  13  Sim.  214 :  but  see  Blount  v.  Blount,  3  Atk.  636.) 

But  where  there  is  a  weighty  objection  to  the  title,  the  purchaser  is  not 
bound  to  take  possession,  nor,  consequently,  to  pay  interest  until  it  is  cleared 
up  :  Forteblow  v.  Shirley,  cited  2  Swanst.  223 ;  Carrodus  v.  Sharp,  20 
Beav.  56. 

Upon  a  sale  of  a  reversion,  interest  is  payable  from  the  time  appointed  for 
completing  the  purchase.  For  "  upon  the  sale  of  a  reversion,  the  time  at 
which  the  purchaser  takes  possession  has  nothing  to  do  with  the  question  of 
interest  on  the  purchase-money.  The  advantage  obtained  by  the  delay,  and 
wearing  out  of  the  prior  life  interest,  is  equivalent  to  the  receipt  of  the  rents 
of  a  property  in  possession."  Bailey  v.  Oollett,  18  Beav.  179, 182.  And  see 
Davy  V.  Barber,  2  Atk.  490 ;    Owen  v.  Davies,  1  Ves.  82. 

In  the  case  of  sales  by  the  order  of  the  Court,  if  the  estate  be  in  possession, 
the  purchaser  will  be  entitled  to  the  rents  and  profits  from  the  quarter  day 
preceding  his  purchase,  he  paying  his  money  before  the  following  one, 
(^Mackrell  v.  *IIunt,  2  Madd.  34,  n. ;)  but  he  will  not  be  allowed  to  r-ifAAa-i 
deduct  the  property  tax,  {Holroyd  v.  Wyatt,  1  De  G.  &  Sm.  125  ;) 
if  the  estate  be  reversionary,  the  purchaser  will  be  entitled  to  any  benefit  from 
the  dropping  of  lives,  from  the  time  of  confirming  the  report  absolute,  and 
will,  consequently,  be  liable  to  pay  interest  from  that  time  :  Ex  parte  Man- 
ning, 2  P.  Wms.  410  j  Davy  v.  Barber,  2  Atk.  489 ;  Child  v.  Lord  Abingdon, 
1  Ves.  jun.  94 ;  Champernowne  v.  Brooke,  3  C.  &F.  1 ;  4  C.  &  F.  589  ;  2  Y.  & 
C.  Exch.  Ca.  510 ;  3  Y.  &  C.  Exch.  Ca.  505 ;  Wallis  v.  Sard,  5  De  G.  & 
Sm.  429.  The  case  of  Blount  v.  Blount,  3  Atk.  636,  appears  to  be  misre- 
portedj  and  in  Trefusis  v.  Lord  Clinton,  2  Sim.  359,  interest  was,  contrary 
to  the  ordinary  practice,  ordered  to  be  paid  from  the  time  of  the  purchase. 
See  Robertson  v.  Skelton,  13  Beav.  91. 

Where  the  interest  is  more  in  amount  than  the  rents  and  profits,  even  if 
there  be  an  express  stipulation,  that  interest  is  to  be  paid  on  the  purchase- 
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money,  from  whatever  cause  the  delay  may  have  arisen,  if  the  delay  in  com- 
pleting the  contract  is  attributable  to  the  vendor,  he  will  be  left  in  possession 
of  the  rents  and  profits  until  a  good  title  be  shown;  and  from  that  period  only 
will  he  become  entitled  to  interest,  and  the  purchaser  to  the  rents  and  profits  : 
De  Visme  v.  Be  Visme,  1  Hall.  &  T.  408;  1  Mac.  &  Q.  336;  in  which  case 
Lord  Cottenham,  overruling  the  decision  of  Sir  J.  Leach,  in  Esdaile  v.  Stephen- 
son, 1  S.  &  S.  122,  made  the  following  important  observations  :  "With  regard 
to  the  principal  money,  there  is  no  doubt  about  the  course  which  the  Court 
adopts :  it  will  deduct  what  may  be  necessary  to  put  the  purchaser  in  the 
situation  he  ought  to  be  placed  in ;  and  on  what  principle  is  the  Court  not  to 
deal  with  interest  ?  The  question  here  is,  whether  the  Court  is  at  liberty  to 
deal  with  interest  upon  terms  different  from  that  contracted  for.  In  all  these 
cases  of  compensation  the  Court  does  deal  with  the  principal ;  and  is  not  the 
same  rule  to  apply  to  interest  ?  The  parties  agree  to  pay  interest  from  a  cer- 
tain day.  On  what  account  did  they  do  that  ?  No  doubt  upon  the  condition 
of  the  vendor  showing  a  good  abstract  of  title  within  a  certain  time.  The 
purchaser  could  not  be  considered  as  paying  his  purchase-money  before  he 
received  the  abstract  of  title.  If,  therefore,  the  vendor  is  entitled  to  the  in- 
terest upon  the  money  from  the  time  he  contracted  for  it,  why  is  he  not  in  the 
same  way  to  make  compensation  out  of  the  purchase-money  for  default  on  his 
part  ?  Where  a  party  agrees  to  pay  £5  per  cent,  interest,  it  is  always  a  great 
prejudice  to  a  purchaser  to  pay  it  earlier  than  the  time  from  which  he  is  to 
have  the  enjoyment  of  the  property.  No  property  purchased  produces  £5 
*per  cent.  Such  a  course  of  proceeding  is  a  benefit,  therefore,  to  the 
L  J  vendor,  and  a  loss  to  the  purchaser ;  and  if  it  arises  from  the  default 
of  the  vendor,  is  the  vendor  to  get  the  benefit  of  his  own  wrong,  and  to  profit 
by  his  own  breach  of  contract?"  And  see  WalKs  v.  Sarel,  5  De.  Gr.  &  Sm. 
^2b ;  Robertson  v.  Skelton,  12  Beav.  363;  Cowpe  v.  Baheioell,  13  Beav.  421; 
Weddall  v.  Nixon,  17  Beav.  160;  Sherwin  v.  Shakspeare,  17  Beav.  267;  5 
De  G.  Mac.  &  G.  517 ;  Stony  v.  Walsh,  18  Beav.  559. 

Where,  however,  the  delay  is  occasioned  by  the  state  of  the  title,  and  is 
not  attributable  to  the  wilful  default  of  the  vendor,  the  rule  laid  down  in  Be 
Visme  v.  Be  Visme  will  not  be  applicable,  and  the  vendor  will  be  entitled  to 
interest  according  to  the  express  terms  of  the  stipulation  :  Rowley  v.  Adams, 
12  Beav.  476;  Sherwin  v.  Shakspeare,  17  Beav.  267;  5  De  G.  Mac.  &  G. 
517  ;  Bannerman  v.  Clarice,  26  L.  J.  N.  S.  (Ch.)  77.  See  and  consider 
Lewis  V.  South  Wales  Railway  Company,  10  Hare,  113. 

If  there  has  been  delay  in  making  out  the  title,  and  the  property  has  dete- 
riorated by  dilapidations  or  mismanagement  and  unhusbandlike  conduct,  a 
compensation  will  be  allowed  to  the  purchaser,  {Foster  v.  Beacon,  3  Madd. 
394;  Lord  v.  Stephens,  1  Y.  &  C.  Exch.  Ca.  222;  and  see  3  Y.  &  C.  Exch. 
Ca.  508  ;  Carrodus  v.  Sharp,  20  Beav.  56 ;)  and  if  he  has  paid  his  purchase- 
money,  under  an  order,  into  court,  he  will  be  entitled  to  interest  on  the  amount 
fixed  for  compensation,  from  the  time  of  his  making  such  payment,  (Ferguson 
V.  Tadman,  1  Sim.  530;)  but  a  purchaser  will  not  be  entitled  to  compensation 
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for  detcyioration  after  the  time  wheD  lie  actually  did,  or  ought  to  have  taken 
possession,  (Binlcs  v.  LordEokehi/,  2  Swanst.  226  j  Minchin  v.  Nance,  4  Beav. 
332  ;)  or  if  he  has  himself  occasioned  it,  as,  by  causing  a  tenant  to  quit  before 
the  completion  of  the  contract,  {Harford  v.  Furrier,  1  Madd.  532.) 

Timber  blown  down  after  the  contract,  will  belong  to  the  purchaser,  {Poole 
V.  Shergold,  2  Bro.  C  C.  118 ;  1  Cox,  273 ;)  and  if  common  timber  be  fallen 
after  that  time  by  the  vendor,  a  pecuniary  compensation  must  be  made  to  the 
purchaser,  {Magennis  v.  Fallon,  2  Moll.  588 ;)  but  where  the  timber  is  orna- 
mental, such  act  would  be  a  ground  for  rescinding  the  contract,  {Magennis  v. 
Fallon,  2  Moll.  584,  585.) 

If  the  vendor  after  he  has  agreed  to  sell  property  to  another,  lays  out  money 
in  improving  it  he  cannot  call  upon  the  purchaser  to  repay  him  the  money  for 
the  improvement.  See  Master,  &c.,  of  Clare  Hall  v.  Harding,  6  Hare,  296 ; 
Monro  V.  Taylor,  8  Hare,  60 ;  Sherwin  v.  Shakspeare,  5  De  Gr.  Mac.  &  G. 
517. 

In  the  absence  of  any  express  *stipulation,  the  expenses  and  out-    |-^j  , ,  -, 
goings  of  property  sold  must  be  borne  by  the  vendors,  down  to  the 
time  when  the  purchaser  could  prudently  take  possession,  that  is  to  say,  down 
to  the  time  when  a  good  title  was  shown.      Carrodus  v.  Sharp,  20  Beav.  56. 

Where  Time  is  of  the  Essence  of  the  Contract  in  Equity.l^ — In  ordinary 
cases,  where  there  is  nothing  special  in  the  nature  of  the  property,  or  of  the 
purposes  for-  which  it  is  intended  to  be  purchased,  although  a  particular  day 
may  be  fixed  for  the  completion  of  the  contract,  the  Court  seems  to  have  con- 
sidered that  the  general  object  being  only  the  sale  of  the  estate  for  a  given 
sum,  the  particular  day  named  is  merely  formal,  and  that  the  stipulation  means 
in  truth,  that  the  purchase  shall  be  completed  within  a  reasonable  time,  re- 
gard being  had  to  all  the  circumstances  of  the  case,  and  the  nature  of  the  title 
to  be  made. 

Upon  the  same  principle,  in  the  case  of  a  mortgage,  the  Court  looking  at 
the  real  contract,  which  is  the  pledge  of  the  estate  for  a  debt,  treats  the  time 
mentioned  in  the  mortgage  deed  as  only  a  formal  part  of  it,  and  decrees  accord- 
ingly; taking  it  to  be  clear,  that  the  general  intention  should  override  the 
words  of  the  particular  stipulation  :  Hipwill  v.  Knight,  1  Y.  &  C.  Exch.  Ca. 
415,  416. 

^  It  was  at  one  time  the  doctrine  of  the  Court,  that  the  parties  themselves 
could  not  make  time  of  the  essence  of  the  contract.  Thus,  in  Gregson  ^r.  Riddle, 
1784,  cited  by  Sir  Samuel  Romilly,  in  the  principal  case,  from  his  own  note, 
the  agreement  was  for  a  particular  day,  with  a  proviso,  that,  in  case  the  title 
should  not  be  approved  in  two  months,  the  agreement  was  to  be  void  and  of 
no  effect.  There  was  an  outstanding  legal  estate,  which  could  not  be  got  in 
by  that  time.  A  bill  was  filed  for  that  purpose,  to  have  the  legal  estate  con- 
veyed ;  the  defendant  resisting,  a  reference  was  directed,  to  see  whether  a 
good  title  could  be  made.  Lord  Rosslyn  expressing  an  opinion  that  the  terms 
of  the  agreement  were  complied  with.  The  report  was  in  favor  of  the  title. 
The  cause  coming  on  before  Lord  Thurlow,  the  performance  was  still  resisted. 
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Lord  Thurlow  said,  it  had  been  often  attempted  to  get  rid  of  agreements  upon 
this  ground,  but  never  with  success  ;  the  utmost  extent  was  to  hold  it  evidence 
of  a  waiver  of  the  agreement,  but  it  never  was  held  to  make  it  void.  Mr. 
Mansfield,  for  the  defendant,  said,  the  intention  was  clearly  to  make  it  void, 
and  that  it  would  be  necessary  to  insert  a  clause,  that  notwithstanding  the 
decision  of  the  Court  of  Chancery,  it  should  be  void.  Lord  Thurlow  said, 
such  a  clause  might  be  inserted,  and  the  parties  would  be  just  as  forward  as 
they  were  then. 

This  doctrine  seems  to  have  *been  founded  upon  a  supposed  ana- 
L  -'  logy  between  an  agreement  for  sale  and  a  mortgage,  in  which,  accord- 
ing to  the  well  known  maxim,  "  once  a  mwtgage,  always  a  mortgage,"  the 
express  contract  of  the  parties,  even  under  seal,  will  not  take  away  the  power 
of  redemption. 

In  the  principal  case,  however,  Lord  Eldon  said,  he  was  much  inclined  to 
think,  notwithstanding  Gregson  v."  Riddle,  that  time  might  be  made  the 
essence  of  the  contract ;  and  it  has  since  been  clearly  determined,  that  if  by 
the  contract  it  clearly  appears  to  be  the  intention  of  the  parties  that  time 
should  be  of  the  essence  of  the  contract,— if,  for  instance,  the  parties  stipulate 
that  the  agreement  shall  be  void  unless  the  purchase  be  completed  on  a  cer- 
tain day,  it  will  be  considered  essential  in  equity.  See  Hudson  v.  Bartram, 
3  Madd.  410 ;  Boehm  v.  Wood,  IJ.  &  W.  419 ;  Williams  v.  Edwards,  2  Sim. 
78  ;  Lloyd  V.  Rifpingale,  cited  1  Y.  &  C.  Exch.  Ca.  410 ;  Hipwell  v.  Knight, 
1  Y.  &  C.  Exch.  Ca.  401,  416 ;  Nokes  v.  Lord  Kilmorey,  1  De  G.  &  S.  444; 
Parliin  v.  Tliorold,  2  Sim.  N.  S.  1. 

A  mere  statement  in  the  conditions  of  sale  that  the  abstract  will  be  delivered 
on  or  before  a  particular  day,  will  not  it  appears  be  sufficient  to  render  the 
time  of  its  delivery  of  the  essence  of  the  contract :  Roberts  v.  Berry,  3  De  Gr. 
Mao.  &  G.  284,  292. 

The  benefit  of  the  objection  in  respect  of  time  may  be  waived  by  the  con- 
duct of  the  parties,  even  although  it  was  originally  made  essential :  Boehm  v. 
Wood,  IJ.  &  W.  420 ;  Levy  v.  Lindo,  3  Mer.  81 ;  Hunter  v.  Daniel,  4  Hare, 
420. 

Though  time  be  not  of  the  essence  of  a  contract,  where  there  has  been  great 
and  improper  delay  on  one  side,  the  other  party  has  a  right  to  fix  a  reasonable 
time  within  which  the  contract  is  to  be  completed.  That  time  will  then  be 
considered  by  a  court  of  equity  as  having  become  of  the  essence  of  the  con- 
tract; and  in  case  the  party  makes  default  in  doing  what  is  right  and  proper 
on  his  part,  within  the  time  so  fixed,  it  will  be  a  reason  why  the  Court  will 
not  afterwards  interfere  in  his  favor  to  compel  the  execution  of  the  contract : 
King  V.  Wilson,  6  Beav.  126 ;  Heaphy  v.  Hill,  2  S.  &  S.  29 ;  Watson  v.  Reid, 
1  Kuss.  &  My.  226  ;  Benson  v.  Lamh,  9  Beav.  502 ;  Pegg  v.  Wisden,  16  Beav. 
239 ;  Parkin  v.  Thorold,  16  Beav.  59 ;  Machride  v.  Wee/ces,  22  Beav.  533  ■ 
Gordon  v.  Mahony,  13  Ir.  Eq.  Kep.  404;  Morgan  v.  Gurley,  1  Jr.  Ch.  Eep. 
482,  495 ;  Eads  v.  Williams,  4  De  G.  Mac.  &  G.  674 ;  Nott  v.  Riccard  22 
Beav.  307.     See  Ta7jlor  v.  Brown,  2  Beav.  183. 
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Time  will  be  considered  more  peculiarly  of  tte  essence  of  the  contract,  if 
the  thing  sold  be  of  greater  or  less  value,  according  to  the  effluxion  of  time ; 
and  the  ordinary  *stipulation  as  to  time  must  be  complied  with  in  ^.^qi 
equity  as  well  as  at  law ;  for  instance,  in  the  case  of  a  contract  for  the  L  J 
sale  of  reversionary  interests ;  "  for  no  man,"  says  Lord  Eosslyn,  "  sells  a  re- 
version who  is  not  distressed  for  money,  and  it  is  ridiculous  to  talk  of  making 
him  a  compensation  by  giving  him  interest  on  the  purchase-money  during  the 
delay  :"  Newman  v.  Rogers,  4  Bro.  C.  C.  393.  See  also  Spurrier  v.  Hancock, 
4  Ves.  667. 

Time  also  will  be  considered  of  the  essence  of  the  contract  in  contracts  with 
ecclesiastical  corporations  ;  as,  for  instance,  in  the  case  of  a  contract  for  a  con- 
current lease,  in  which  case  the  lapse  of  every  day  changes  the  value  and  na- 
ture of  the  thing  to  be  granted,  and  changes  also  the  persons  who  are  to  par- 
ticipate in  the  sum  to  be  paid,  (^Carter  v.  Dean  of  Ely,  7  Sim.  211;), also, 
where  the  property  is  of  a  fluctuating  value,  (Boloret  v.  Rothschild,  1  S.  & 
S.  590 ;)  or  the  estate  is  wanted  for  commercial  purposes,  {Parker  v.  Frith, 
1  S.  &  S.  199,  n.;  Wright  v.  Howard,  1  S.  &  S.  190;  Coslake  v.  Tilt,  1 
Kuss.  376;  Beaton  v.  Mapp,  2  Coll.  556;  Walker  v.  Jeffreys,  1  Hare,  348;. 
Machryde  v.  Weekes,  22  Beav.  533  ;)  or,  if  the  estate  is  sold  for  the  purpose 
of  paying  off  the  debts  of  the  vendor,  bearing  a  higher  rate  of  interest  than 
he  would  get  for  the  unpaid  purchase-money:  Pupham  v.  Eyre,  Lofit;,  786;, 
see,  also,  case  cited  in  Crofton  v.  Ormshy,  2  S.  &  L.  603. 

2.  Where  the  vendor  has  not  the  same  interest  in,  or  there  is  some  deficiency 
in  the  quantity  or  quality  of  the  estate  he  has  contracted  to  sell. 

In  examining  these  cases,  it  will  be  more  convenient  to  consider,  1st,  Where 
the  vendor  seeks  specific  performance;  2nd,  Where  the  purchaser  seeks  spe- 
cific performance. 

1st.  Where  the  Vendor  seeks  Specific  Performance.^ — At  law,  where  a  per- 
son contracts  to  sell  an  interest,  for  instance  a  term  of  years,  and  it.  appears 
that  the  term  of  years  is  of  less  duration  than  what  the  vendor  represented  it 
to  be,  the  vendee  may  recover  any  deposit  which  he  may  have  paid,  even 
although  the  vendor  may  offer  compensation,  {Farrer  v.  Nightingale,  2  Esp. 
Ca.  639 ;  Hihhert  v.  Shee,  1  Camp.  Ca.  118  :  Duffell  v.  Wilson,  1  Camp.  Ca. 
401 ;  see,  however,  Belworth  v.  Hassell,  4  Camp.  140,  where  the  strict  rule 
of  law  seems  to  have  been  relaxed.) 

In  equity,  however,  if  the  ptirehaser  can  get  substantially  what  he  con- 
tracted for,  specific  performance  will  be  decreed  against  him  at  the  suit  of  the 
vendor,  but  he  will  be  allowed  compensation  for  the  difference -in  value  be- 
tween what  he  will  get  and  what  he  contracted  for.  "  Equity,"  says  Lord 
Erskine,  "  does  not  permit  the  forms  of  law  to  be  made  *instruments  fm: ^  c^-, 
of  injustice;  and  will  interpose  against  parties  attempting  to  avail  '- 
themselves  of  the  rigid  rule  of  law  for  unconscientious  purposes.  Where, 
therefore,  advantage  is  taken  of  a  circumstance,  that  does  not  admit  a  strict 
performance  of  the  contract,  if  the  failure  is  not  substantial,  equity  will 
interfere.     If,  for  instance,  the  contract  is  for  a  term  of  ninety-nine  years  in 
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a  farm,  and  it  appears  that  the  vendor  has  only  ninety-eight  or  ninety-seven 
years,  he  must  be  nonsuited  in  an  action  :  hut  equity  will  not  so  deal  with 
him ;  and  if  the  other  party  can  have  the  substantial  benefit  of  his  contract, 
that  slight  difference  being  of  no  importance  to  him,  equity  will  interfere. 
Thus  was  introduced  the  principle  of  compensation,  now  so  well  established — 
a  principle  which  I  have  no  disposition  to  shake  :  "  Hahey  v.  Grant,  13  Ves. 
77  ;  see  also  Gueit  v.  Homfray,  5  Ves.  818  ;  Mortlock  v.  Bidler,  10  Ves. 
306 ;  and  see  Vignolles  v.  Bowen,  12  Ir.  Eq.  Rep.  194. 

But  if  the  failure  to  perform  the  contract  is  substantial,  and  such  as  does 
not  admit  of  compensation,  as  where  the  vendor  contracts  to  sell  a  term  of 
sixteen  years,  whereas  he  had  only  a  term  of  six  years,  not  only  will  equity 
refuse  to  interfere  in  favor  of  the  vendor,  but  will  even  assist  the  purchaser 
in  recovering  his  deposit.  See  Long  v.  Fletcher,  2  Eq.  Ca.  Ab.  5,  pi.  4  ;  and 
Spunner  v.  Wabh,  11  Ir.  Eq.  Rep.  597. 

A  purchaser  cannot  be  compelled  to  take  an  underlease  instead  of  an  origi- 
nal lease.  See  Madeley  v.  Booth,  2  De  G-.  &  Sm.  718.  There  messuages  de- 
scribed in  a  particular  of  sale  as  held  for  the  residue  of  a  term  of  ninety-nine 
years,  from  the  24th  of  June,  1833,  but  not  as  being  held  by  an  original 
lease,  were  sold  subject  to  conditions  that  the  purchaser  should  not  be  entitled 
to  call  for  the  lessor's  title,  and  that  any  error  or  mis-statement  of  the  term  of 
years  should  not  vitiate  the  sale,  but  should  be  the  subject  of  compensation, 
under  a  provision  for  arbitration,  authorizing  the  arbitrator  of  either  party  to 
proceed  in  certain  events  ex  parte.  The  title  proved  to  be  an  underlease,  for 
a  term  less  by  three  days  than  the  term  of  ninety-nine  years  granted  by  the 
original  lease.  The  vendor  filed  a  bill  to  enforce  specific  performance,  with 
compensation  to  an  amount  which  had  been  assessed,  in  conformity  with  the 
conditions,  by  one  arbitrator,  nominated  by  the  vendor,  the  purchaser  having 
taken  no  part  ia  the  arbitration.  Sir  J.  L.  Knight  Bruce,  V.  C,  dismissed 
the  bill  with  costs.  "  I  cannot,"  observed  his  Honor,  "  consider  a  title  under 
this  underlease  to  be  substantially  the  same  thing  as  an  assignment  of  the 
original  term  in  the  property  :  among  the  inconveniences  incident  to  an  un- 
r*a.'i'i1  "isrlease,  as  distinguished  from  an  assignment  of  the  original  term,  *it 
^  is  sufficient  to  mention,  that  if.  the  under-tenant  were  to  tender  the 

rent  to  the  head  landlord,  he  would  not  be  bound  to  accept  that  tender.  There 
is  no  privity  of  contract,  in  fact  or  in  law,  between  the  head  landlord  and  the 
under-tenant." 

It  has,  however,  never  been  decided  that  if  a  person  having  a  clear  title  as 
lessee  for  eighty  years,  makes  another  lease  for  sixty  years,  and  then  the  un- 
derlessee  sells'^  by  auction  the  underlease  for  sixty  years  simply  describing 
it  as  a  lease,  and  subject  to  a  condition  of  sale,  that  the  lessor's  title  is  not  to 
be  inquired  into,  and  the  lessor's  title  is  perfectly  good,  but  is  not  freehold, 
but  only  a  term  of  years,  this  alone  would  be  a  reason  for  resisting  specific 
performance  :  per  Wood,  V.  C,  in  Darlington  v.  Hamilton,  Kay,  558. 

A  purchaser  however  will  not  be  bound  to  accept  land  of  a  different  tenure 
from  that  which  he  contracted  for  (as  leasehold  instead  of  freehold,)  although 
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the  leaseholds  may  be  held  for  so  long  a  term  as  to  make  them  nearly  equal 
in  value  to  freeholds ;  for  although,  when  a  party  gets  substantially  that  for 
which  he  contracts,  any  small  difference  may  be  remedied  by  compensation, 
that  will  not  be  the  case  where  it  extends  to  the  whole  estate.  See  Drewe  v. 
Corp,  9  Ves.  368;  1  S.  &  S.  201,  n.;  Wright  v.  Howard,  1  S.  &  §.  190; 
Barton  v.  Lord  Downes,  1  Plan.  &  K.  505. 

Nor  will  a  purchaser,  unless  forced  to  do  so  by  the  conditions  (^Price  v. 
Macaulay,  2  De  Gr.  Mac.  &  G.  339,)  be  compelled  to  take  copyhold  instead  of 
freehold,  because  the  party  buying  might  particularly  wish  for  a  freehold 
estate  :  Twining  v.  Morrice,  2  Bro.  C.  C.  38  ;  Hicks  v.  Philips,  Pree.  Gh.  575. 

Where  a  person  contracts  to  purchase  an  estate  as  copyhold,  he  will  not  be 
compelled  to  take  it  if  it  turns  out  to  be  partly  freehold  :  Ayles  v.  Vox,  16 
Beav.  23.  It  seems,  however,  that  specific  performance  could  not  be  success- 
fully resisted  if  an  estate,  represented  as  copyhold,  equal  in  value  to  freehold, 
should  turn  out  to  be  freehold,  (^Twining  v.  Morrice,  2  Bro.  C.  C.  326;)  un- 
less there  be  an  express  stipulation  that  the  contract  should  be  void  if  it 
should  appear  that  any  part  of  the  estate  was  freehold  :  Daniels  v.  Davison, 
16  Ves.  249. 

In  Prendergast  v.  Eyre,  2  Hogan,  81,  a  person  having  contracted  for  the 
purchase  of  an  estate  in  fee  simple,  subject  to  a  perpetual  rent-charge,  it  was 
held,  that  he  could  not  be  compelled  to  take  a  perpetual  rent-charge  upon  the 
estate,  which  as  it  turned  out,  was  the  only  interest  which  the  vendor  had. 

Objections  to  tenure  may  be  waived  by  the  conduct  of  the  purchaser;  as 
by  his  proceeding  with  the  treaty  for  the  purchase,  after  becoming  acquainted 
with  the  nature  of  the  tenure  :  Fordyce  v.  *Ford,  4  Bro.  C.  C.  494;  rs|:irp-| 
Burnett  v.  Brown,  IJ.  &  W.  168 ;  Martin  v.  Cotter,  3  J.  &  L.  496.  ■-  ^ 
But  if  he  object  to  the  tenure,  although  he  be  compelled  to  fulfil  his  contract, 
he  will  be  entitled  to  compensation:   CahraftY.  Roebuck,  1  Ves.  jun.  221. 

A  purchaser  of  the  entirety  will  not  be  compelled  to  take  an  undivided 
share  of  an  estate,  (^Attorney-General  y.  Day,  1  Ves.  218;  Eoffey  v.  Shall- 
cross,  4  Madd.  227 ;  Dalby  v.  Pullen,  3  Sim.  29 ;  Casamajor  v.  Strode,  2 
My.  &  K.  726 ;)  nor  will  a  purchaser  be  compelled  to  take  a  remainder  expect- 
ant upon  the  determination  of  a  previous  life  interest,  instead  of  an  estate  in 
possession,  (  Collier  v.  Jenkins,  You.  295 ;  Neltliorpe  v.  Holgate,  1  Coll.  203  ;) 
nor  an  estate  which  is  subject  to  a  right  of  sporting,  not  mentioned  in  the  par- 
ticulars of  sale;  but  he  may  waive  the  objection,  as  by  taking  possession 
after  notice  of  it,  (Burnett  v.  Brown,  1  J.  &  W.  168 ;)  nor  will  a  purchaser 
be  compelled  to  take  an  estate  if  it  be  subject  to  an  undisclosed  right  of  dig- 
ging for  mines,  (Barton  v.  Lord  Downes,  1  Flan.  &  Kel.  505  ;  Seaman  v. 
Vaudrey,  16  Ves.  390 ;)  nor  if  it  be  a  mere  sheep-walk  and  not  a  freehold, 
(  Vancouvre  v.  Bliss,  11  Ves.  458 ;)  nor  if  it  be  liable  to  the  repairs  of  a 
chancel,  (Hornihlow  v.  Shirley,  13  Ves.  81,  cited  as  Fortehlow  v.  Shirley, 
2  Swanst.  223 ;)  but  it  seems,  that  if  there  are  undisclosed  quit-rents  and 
rent-charges, — at  any  rate,  if  they  are  of  small  amount — specific  performance 
with  compensation  will  be  decreed,  (Esdaile  v.  Stephenson,  1  S.  &  S.  122  ; 
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Bowles  V.  'Waller,  1  Hayes,  441 ;  Prendergast  v.  Eyre,  2  Hog.  94 ;  Portman 
V.  Mill,  1  Kuss.  &  My.  696.)  So  also,  if  lands  sold  as  tithe-free,  turn  out  to 
be  liable  to  a  rent-charge  in  lieu  of  tithes,  it  will  be  a  subject  for  compensa- 
tion :  Howland  v.  Norris,  1  Cox,  59.  If  quit-rents  be  sold,  a  mistake  in 
their  amount  is  immaterial,  and  compensation  will  be  allowed,  (^Cuthlert  v. 
Ba7ier,  cited  Sugd.  V.  &  P.  354,  11th  edit. ;  Keg.  Lib.  A.  1790,  fol.  442  ;) 
although  the  objection  would  be  fatal  at  law:  Johnson  v.  Johnson,  3  B.  &  P. 
162. 

Although  the  vendor  cannot  make  a  good  title  to  a  small  portion  of  the 
estate,  if  compensation  can  be  made  for  the  deficiency,  in  consequence  of 
such  portion  not  being  material  to  the  possession  and  enjoyment  of  the  estate, 
specific  performance  will  be  decreed  :  M' Queen  v.  Farquhar,  11  Ves.  467; 
Knatclibull  v.  Grueher,  1  Madd.  153;  Bowyer  v.  Bright,  13  Price,  698. 
This  doctrine  was  carried  to  a  great  extent  in  former  times.  Sir  Thomas 
Sewell,  M.  E.,  in  Shirley  v.  Davis,  cited  in  the  principal  case,  went  so  far  as 
to  compel  a  man  who  had  contracted  for  a  house  and  wharf  to  take  the  house 
alone,  although  it  appeared  that  he  wanted  the  wharf  for  the  purpose  of  carry- 
ing on  his  *business.  This  case  has,  however,  been  strongly  disap- 
t'^^'^  proved  of.  See  1  Cox,  61,  62;  6  Ves.  679;  13  Ves.  78,  228,  427; 
Stewart  v.  Allison,  1  Mer.  26.  And  it  may  be  considered'  as  settled  that 
where  a  good  title  cannot  be  made  to  a  portion  of  the  estate  contracted  to  be 
sold,  if  it  be  material  to  the  possession  and  enjoyment  of  the  rest,  specific 
performance  will  be  refused.  Thus,  in  Peers  v.  Lambert,  7  Beav.  546,  A. 
contracted  to  sell  a  wharf  on  the  banks  of  the  river  Thames,  with  a  jetty. 
The  jetty  turned  out  to  be  liable  to  be  removed  by  the  Corporation  of  London, 
if  they  thought  fit.  Lord  Langdale,  M.  E,.,  held,  that  the  jetty  was  essential 
to  the  beneficial  occupation  and  enjoyment  of  the  premises  contracted  to  be 
sold,  and  that  a  specific  performance  could  not  be  decreed.  And  see  Shackle- 
ton  V.  Sutcliffe,  1  De  G.  &  S.  609 ;  Perkins  v.  Ede,  16  Beav.  193. 

In  the  case  of  Stewart  v.  The  Marquis  of  Conyngham,  1  Ir.  Ch.  Eep.  534, 
the  particulars  of  sale  stated  that  the  timber  on  the  estate  would  be  included 
in  the  purchase.  The  title  was  not  made  out  to  the  timber  in  a  small  portion 
of  the  lands.  There  being  no  misrepresentation,  the  Court  directed  an  in- 
quiry as  to  whether  the  timber  on  that  portion  of  the  estate  was  material  to 
its  possession  and  enjoyment.     See  also  Magennis  v.  Fallon,  2  Moll.  590. 

There  is  no  case  of  the  sale  of  two  distinct  estates  for  one  entire  sum,  in 
which  the  Court  has  undertaken,  upon  a  failure  of  the  title  as  to  one  estate, 
to  decompose  the  sum,  and  fix  a  standard  for  adjusting  the  relative  value  of 
the  two  estates,  which  would  bind  the  purchaser  without  regard  to  his  views 
or  estimate  of  relative  value :  Prendergast  v.  Eyre,  2  Hogan,  89  ;  but  it  seems, 
that  if  an  estate  is  sold  by  auction,  and  a  good  title  cannot  be  made  to  some 
of  the  lots,  a  specific  performance  will  be  decreed  as  to  the  lots  to  which  a 
good  title  can  be  made,  if  they  are  not  complicated  with  the  others.  Thus, 
in  Poole  v.  Shergold,  2  Bro.  C.  C.  118  ;  1  Cox,  273 ;  a  good  title  could  not 
be  made  to  two  of  the  lots.     Lord  Kenyon,  BI.  R.,  said,  that  he  must  take  it 
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for  granted,  that  the  two  lots  were  not  so  complicated  with  the  other  lots  as 
to  entitle  the  purchaser  to  resist  the  whole.  But  his  Lordship  added  : — "  If 
a  purchase  was  made  of  a  mansion-house  in  one  lot,  and  farms,  &c.,  in  others, 
and  no  title  could  be  made  to  the  lot  containing  the  mansion-house,  it  would 
be  a  ground  to  rescind  the  whole  contract."  See  also  Lewin  v.  Guest,  1  Euss. 
825  J  Harwood  v.  Bland,  1  Flan.  &  Kel.  540 ;  Casamajor  v.  Strode,  2  My. 
&  K.  724.  The  same  rule  seems  to  prevail  at  law :  Gibson  v.  Spurrier, 
Peake's  Add.  Gas.  49 ;  JDi/kes  v.  Blake,  4  Bing.  N.  C.  463;  but  see  Cham- 
hers  V.  Griffiths,  1  Esp.  Ca.  149.  *As  to  waiver  of  objections,  see  ^^^ rn-, 
Calcra/t  v.  Roebuck,  1  Ves.  jun.  221.  L 

Where  the  vendor,  having  a  title  to  an  estate,  misrepresents  the  acreage, 
whether  the  estate  be  sold  at  so  much  the  acre/(<S'iV  Gloudesley  Shovel  v. 
Bogan,  2  Eq.  Ca.  Ab.  688,  pi.  4,)  or  not  {Hill  v.  Bucldey,  17  Ves.  394,)  the 
purchaser  will  be  entitled  to  compensation  for  a  deficiency.  Where  lands  are 
described  as  "  of  or  about"  a  certain,  acreage,  or  a  certain  acreage  "  be  the 
same  more  or  less,"  it  seems,  that  if  the  lands  have  been  actually  conveyed, 
the  purchaser  will  not  be  entitled  to  an  abatement,  though  they  should  turn 
out  to  be  considerably  less,  {Twyford  v.  Warewp,  E«p.  t.  Finch,  310;  Anon., 
2  Freem.  Ch.  Kep.  106 ;  Lord  Townshend  v.  Stangroom,  6  Ves.  328 ;)  but 
that,  where  an  agreement  in  which  the  acreage  has  been  so  described,  has  not 
been  carried  out  by  a  conveyance,  the  purchaser  will  be  entitled  to  an  abate- 
ment for  a  deficiency,  unless  it  be  trifling,  (Hill  v.  BucMey,  17  Ves.  394  ; 
Portman  v.  Mill,  2  Russ.  570 ;  Day  v.  Fynn,  Owen,  133 ;)  but  see  Winch  v. 
Winchester,  1  V.  &  B.  375,  where  lands  were  described  as  containing  by  esti- 
mation forty-one  acres,  be  the  same  more  or  less,  and  it  turned  out  that  they 
were  five  acres  and  a  fraction  less  than  that  quantity.  Sir  W.  Grant,  M.  R., 
held  the  purchaser  not  entitled  to  an  abatement  out  of  the  purchase-money. 

If,  however,  the  vendor  knew  the  true  quantity,  he  would  not,  by  the  use 
of  such  phrases,  be  protected  from  the  obligation  of  making  a  deficiency  good  : 
Winch  V.  Winchester,  1  V-  &  B.  377 ;  The  Duke  of  Norfolk  v.  Worthy,  1  Camp. 
Ca.  337. 

It  seems,  the  Court  will  not  infer,  from  the  intimate  acquaintance  of  the 
purchaser  with  the  estate,  (  Winch  v.  Winchester,  1 V.  &  B.  975,)  or  even  from 
the  fact  of  his  being  the  occupier  of  it,  that  he  was  acquainted  with  its  exact 
admeasurement,  so  as  to  disentitle  him  to  an  abatement.  Thus,  in  King  v. 
Wilson,  6  Beav.  124,  a  tenant  in  possession  purchased  the  property,  which 
was  represented  to  be  forty-sii  feet  in  depth;  it  turned  out  to  be  thirty-three 
only :  it  was  held,  by  Lord  Langdale,  M.  R.,  that  he  was  entitled  to  an  abate- 
ment. If  lands  are  purchased  with  the  usual  condition  for  compensation  for 
misdescription,  although  the  purchaser  could  enforce  the  contract  on  payment 
of  compensation,  if  the  lands  turned  out  to  be  of  much  greater  extent  than 
they  were  described  as  being,  the  vendor,  who  was  in  fault  by  the  misdescrip- 
tion, could  not  compel  the  purchaser  to  complete,  on  payment  of  a  propor- 
tionately larger  sum  :  Price  v.  North,  2  Y.  &  C:  Exch.  Ca.  620. 

2nd.   Where  the  Purchaser  seeks  Specific  Performance.] — It  may  be  laid 
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down  as  a  general  rule  subject,  ^however,  to  same  few  exceptions,  that 
'-  -'a  purchaser  may,  if  he  choose,  compel  a  vendor  who  has  contracted  to 
sell  a  larger  interest  in  an  estate  than  he  has,  to  convey  to  him  such  interest  as 
he  is  entitled  to,  with  compensation.  "If,"  observes  Lord  Eldon,  "a  man 
having  partial  interests  in  an  estate,  cbooses  to  enter  into  a  contract,  repre- 
senting it,  and  agreeing  to  sell  it,  as  his  own,  itns  not  competent  to  him  after- 
wards to  say,  though  he  has  valuable  interests,  he  has  not  the  entirety,  and 
therefore  the  purchaser  shall  not  have  the  benefit  of  his  contract.  For  the 
purpose  of  this  jurisdiction,  the  person  contracting  under  those  circumstances 
is  bound  by  the  assertion  in  his  contract,  and  if  the  vendee  chooses  to  take  as 
much  as  he  can  have,  he  has  a  right  to  that,  and  to  an  abatement,  and  the 
Court  will  not  hear  the  objection  by  the  vendor,  that  the  purchaser  cannot 
have  the  whole  :"  Mortlock  v.  Buller,  10  Ves.  315 ;  see  also  Lord  Bolinghroke' s 
case,  1  S.  &  L.  19,  n.  (a) ;  Nelthorpe  v.  Eolgate,  1  Coll.  203 ;  Barrett  v. 
Ring,  2  Sm.  &  G.  43 ;  Wilson  v.  Williams,  3  Jur.  N.  S.  810,  Thus,  although, 
as  before  observed,  a  person  purchasing  the  entirety,  cannot,  upon  a  failure 
to  make  a  title  to  the  whole,  be  compelled  to  take  a  part  only  of  the  estate, 
a  purchaser  may,  in  general,  if  he  wishes  it,  elect  to  take  what  he  can  get, 
with  compensation,  (^Attorney- General  v.  Day,  1  Ves.  218  ;  and  see  1  V.  & 
B.  353 ;  Western  v.  Russell,  3  V.  &  B.  187 ;)  unless  it  be  expressly  stipulated 
that  the.  agreement  should,  in  such  event,  be.  void,  (  Williams  v.  Edwards,  2 
Sim.  78  ;)  but  in  Whateley  v.  Slade,  4  Sim.  126,  where  a  person  being  en- 
titled to  nine-sixteenths  of  an  estate,  agreed,  by  mistake,  to  sell  the  entirety. 
Sir  L.  Shadwell,  V.  C,  was  of  opinion  that  a  specific  performance  could  not 
be  decreed  as  to  the  nine-sixteenths,  with  an  abatement  out  of  the  purchase- 
money,  especially  as  another  person  had  a  lien  on  the  estate  for  a  debt,  which 
would  nearly  exhaust  the  whole  purchase-money.  And  see  Ilaxo  v.  Topham, 
19  Beav.  576. 

In  Dale  v.  Lister,  cited  16  Ves.  7,  a  bill  was  filed  against  the  vendor  for 
the  specific  performance  of  an  agreement  for  the  sale  of  leaseholds  held  under 
the  Dean  and  Chapter  of  Norwich,  to  which  the  defendant  represented  him- 
self to  be  absolutely  entitled.  As  to  twenty-four  acres,  part  of  the  lease- 
holds, he  was  not  absolutely  entitled;  the  same  were  in  efFeot  limited  to  him 
for  life,  with  remainder  to  his  sons  and  daughters  in  tail.  To  this  part  the 
vendor  could  not  make  a  good  title  beyond  his  own  life ;  he  admitted  that 
the  plaintiff  might  put  an  end  to  the  contract,  but  insisted  that  he,  the 
vendor,  ought  not  to  be  compelled  to  take  less  than  the  stipulated  price. 
However,  specific  performance,  with  a  reduction  of  the  purchase-money, 
*was  decreed.  But  see  Lord  Eldon's  remarks  in  Milligan  v.  Cooke, 
t  J  16  Ves.  1,  on  this  decision.  See  also  Banbury  v.  Lichfield,  2  My. 
&  K.  629 ;  Neale  v.  McKenzie,  1  Kee.  474 ;  Graham  v.  Oliver,  3  Beav.  124. 
Where  it  turns  out  that  land  is  subject  to  a  right  to  dig  for  mines,  although 
that  would  effectually  bar  the  vendor  from  insisting  upon  his  contract,  the 
purchaser  might  demand  specific  performance,  with  compensation  :  Seaman 
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V.  Vaudrey,  16  Ves.  390 ;  see  also  Peacock  v.  Penson,  11  Beav.  355 ;  Painter 
V.  Newby,  11  Hare,  26. 

Where  tlie  purchaser,  at  the  time  of  the  contract,  knows  of  the  limited 
interest  of  the  vendor,  he  will  not  be  able  to  insist  upon  a  conveyance  of 
such  interest,  with  compensation :  Lawrenson  v.  Butler,  1  S.  &  L.  13 ;  and 
see  MorthcJc  v.  Buller,  10  Ves.  292 ;  CoUt/er  v.  Clay,  7  Beav.  189.  In  Sar- 
nett  V.  Yielding,  2  S.  &  L.  549,  a  tenant  for  life,  with  power  to  make  leases 
for  twenty-one  years,  at  the  best  improved  rent,  contracted  to  execute  a  lease 
for  twenty-one  years,  and  a  further  lease  for  twenty-one  years,  during  his  life ; 
consequently,  to  execute  a  further  lease  for  twenty-one  years,  whatever  might 
be  the  increased  value  of  the  property  at  the  time  such  further  lease  was 
granted.  Lord  Kedesdale  held  the  contract  a  fraud  upon  the  power,  and 
that  the  lessee  was  not  entitled  to  specific  performance.  To  obviate  this 
difficulty,  the  lessee  offered  to  take  a  lease  for  twenty-one  years,  &c.,  if  the 
defendant  should  so  long  live;  but  Lord  Kedesdale  dismissed  the  bill,  ob- 
serving, that  nothing  could  be  more  mischievous  than  to  permit  a  person 
who  knows  that  another  has  only  a  limited  power,  to  enter  into  a  contract 
with  that  other  person,  which,  if  executed,  would  be  a  fraud  on  the  power, 
and  when  that  is  objected  to,  to  say,  "I  will  take  the  best  you  can  give  me." 
A  court  of  equity  ought  to  £ay  to  persons  coming  before  it  in  such  a  way, 
"  Make  the  best  of  your  case  before  a  jury." 

Courts  of  equity  will  not,  on  behalf  of  a  purchaser,  compel  a  partial  per- 
formance of  the  contract,  which  is  unreasonable,  or  would  be  prejudicial  to 
persons  interested  in  the  property,  but  not  parties  to  the  contract.  Thus,  in 
Thomas  v.  Bering,  1  Kee.  729,  a  person  who  was  tenant  for  life  without  im- 
peachment of  waste,  with  remainder  to  his  sons  in  tail,  contracted  to  sell  the 
fee,  which  it  turned  out  he  had  no  power  to  do,  and  the  purchaser  thereupon 
required  him  to  convey  his  life  estate  and  his  reversion  in  fee,  subject  to  the 
estate  tail;  but  Lord  Langdale,  M.  R.,  refused  specific  performance,  upon  the 
ground,  principally,  that  it  would  be  unreasonable,  and  prejudicial  to  persons 
interested  in  the  property,  but  not  parties  to  the  contract.  See  also  Graham, 
v.  Oliver,  3  Beav.  124. 

*Nor  will  partial  performance  be  decreed  if  there  has  been  misrep-  r^^pi-i 
resentation  on  the  part  of  the  purchaser,  even  although  he  is  satisfied  ^ 

with  a  performance  of  the  contract  subject  to  any  outstanding  interests,  with- 
out compensation  :   Clermont  v.  Tasburg,  1  J.  &  W.  112. 

Where  any  deficiency  in  certain  events  arises  as  to  the  extent  or  duration 
of  an  interest  in  an  estate  contracted  to  be  sold,  not  admitting  of  compensation. 
Lord  Eldon  has  laid  it  down  as  a  general  rule,  that  equity  can  neither  compel 
a  purchaser  to  take,  nor  a  vendor  to  give,  an  indemnity  :  Balmanno  v.  Lum- 
ley,  1  V.  &  B.  225  :  Paton  v.  Brehner,  1  Bligh,  66 ;  Powell  v.  South  Wales 
Railway  Company,  1  Jur.  N.  S.  773 ;  and  see  Ridgway  v.  Chay,  1  Hall  & 
T.  195;  1  Mac.  &  Gr.  109;  where  the  particulars  of  sale  described  the  pro- 
perty purchased,  as  "  let  on  lease  for  twenty-one  years,  to  and  in  the  occupa- 
tion of  B.  &  Son ;"  the  fact  being,  that  the  property ^had  been  demised  for 
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twenty-one  years  to  T.,  and  had  been  assigned  by  him,  for  the  residue  of  the 
term,  to  B.  alone,  one  of  the  firm  of  B.  &  Son,  who  were  joint  occupants 
thereof.  Lord  Cottenham  said,  that  he  could  not  see  how  the  purchaser  could 
compel  the  vendor  to  give  compensation  in  respect  of  the  misdescription,  and 
that  he  had  no  power  to  compel  the  purchaser  to  be  satisfied  with  an  indem- 
nity. See,  however,  Milligan  v.  OooJce,  16  Ves.  1 ;  Camphell  v.  Hay,  2 
Moll.  102. 

Where  it  turns  out  that  the  vendor  cannot  make  out  a  title,  the  purchaser's 
bill  for  specific  performance,  will  be  dismissed,  without  costs,  and  he  will  be 
left  to  his  remedy  at  law  :  Thomas  v.  Bering,  1  Kee.  729 ;  Maiden  v.  Fyson, 
9  Beav.  347.  But  where  the  vendor  has  filed  a  bill  in  such  a  case,  he  will  be 
ordered  to  return  his  deposit,  with  interest :  Lord  Anson  v.  Hodges,  5  Sim. 
227. 

Although  as  a  general  rule,  a  purchaser  will  not  be  allowed  to  pay  his  pur- 
chase-money into  court,  and  to  enter  into  the  possession  of  the  purchased  land, 
until  after  the  acceptance  of  the  title,  where,  he  only  asks  that  his  claim  to 
compensation  may  be  reserved,  an  order  to  pay  the  purchase-money  into  court 
will  be  made :  Man  v.  Richetts,  5  De  G.  &  Sm.  116. 


At  law  an  agreement  for  the  sale  of 
real  estate  confers  a  mere  right  of  ac- 
tion on  the  vendee.  In  equity  it  does 
more,  it  vests  an  equitable  estate,  at- 
tended by  most,  if  not  all  the  inci- 
dents of  actual  ownership;  Siier's 
Appeal,  2  Casey,  178 ;  Sutter's  Heirs 
V.  Ling,  1  Id.  466 ;  Richter  v.  Selin, 
8  S.  &  R.  425,  440 ;  Rohh  v.  Mann, . 
1  Jones,  300 ;  Russell's  Appeal,  3  Har- 
ris, 319 ;  Bowie  v.  Berry,  3  Maryland, 
359.  "Equity,"  said  Duncan,  J., 
in  Riehter  v.  Selin,  "!looks  upon  things 
agreed  to  be  done,  as  actually  perform- 
ed. Consequently,  when  a  contract  is 
made  for  the  sale  of  land,  equity  con- 
siders the  vendee  as  the  purchaser  of 
the  estate  sold,  and  the  purchaser  as 
a  trustee  for  the  vendor,  for  the  pur- 
chase-money. So  much  is  the  ven- 
dee considered  in  contemplation  of 
equity,  as  actually  seised  of  the  es- 
tate, that  he  must  bear  any  loss  which 


may  happen  to  the  estate,  between  the 
agreement  and  the  conveyance ;  and 
he  will  be  entitled  to  any  benefit  which 
may  accrue  to  it  in  the  interval ;  be- 
cause, by  the  contract,  he  is  the  owner 
of  the  premises,  to  every  intent  and 
purpose,  in  equity."  And  the  prin- 
ciples thus  laid  down,  were  cited  and 
followed  in  Rohb  v.  Mann,  1  Jones, 
300,  and  said  to  show,  that  the  vendee 
must  bear  the  consequences  of  every 
loss,  whether  by  fire  or  otherwise, 
which  happens  after  the  completion 
of  the  sale,  unless  the  vendor  has  been 
guilty  of  negligence  or  laches,  and 
thus  rendered  it  more  equitable  to 
throw  the  injury  on  him.  It  follows, 
that  while  a  default  in  the  literal  ful- 
filment of  the  stipulations  of  the  con- 
tract, will  deprive  the  party  by  whom 
it  is  committed,  of  all  right  of  recovery 
at  law  against  the  other.  Hill  v.  Fisher, 
84  Maine,  143,  it  will  not  have  that 
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effect  in  equity,  unless  of  such  a  na- 
ture as  to  render  it  inequitable  to  en- 
force tlie  contract;  because,  where 
Tested  estates  or  interests  are  in  ques- 
tion, and  we  have  seen  that  the  inter- 
est of  the  vendee  is  regarded  as  vest- 
ed, equity  will  not  tolerate  a  forfeiture, 
when  the  case  admits  of  compensation, 
and  will  permit  the  gap  made  by  a 
breach,  to  be  filled  by  a  subsequent 
performance ;  Edgerton  v.  Peckham, 
11  Paige,  352 ;  Falls  v.  Carpenter,  1 
Devereux  &  Bat.  Equity,  237,  278 ; 
post,  note  to  Sloman  v.  Waters.  And 
this  rule  will,  as  it  seems,  be  ap- 
plicable whenever  the  vendor  has 
covenanted  to  convey,  although  the 
purchaser  may  not  have  bound  him- 
self to  take,  equity,  regarding  that 
which  has  been  promised,  as  already 
done,  from  the  moment  when  it  ought 
to  have  been  performed ;  Kerr  Y.Day, 
2  Harris,  112  ;  Townley  v.  Bedwell, 
14  Vesey,  591 ;  Ely  v.  Beaumont,  5 
S.  &  E.  124 ;  D' Arras  v.  Keyser,  2 
Casey,  249.  Although,  therefore,  a 
party  who  has  committed  a  default  of 
a  nature  to  be  injurious,  and  which 
does  not  admit  of  compensation,  will 
not  be  allowed  to  enforce  the  contract 
even  in  equity,  yet  when  the  default 
is  not  injurious,  or  when  the  injury 
which  it  produces  can  be  compensated, 
equity  will  not  consider  it  a  sufficient 
reason  for  refusing  to  carry  the  con- 
tract into  execution;  Jones  v.  Roh- 
lins,  29  Maine,  351 ;  Falls  v.  Car- 
penter, 1  Dev.  &  Bat.  Eq.  237,  278. 

A  default  in  point  of  time  general- 
ly admits  of  compensation.  Time  is, 
therefore,  held  not  to  be  material  in 
itself,  in  equity,  although  it  may  un- 
doubtedly be  so  in  its  consequences. 
A  failure  to  comply  with  the  terms  of 
a  contract,  on  the  day  fixed  for  their 


fulfilment,  will  not  therefore  neces- 
sarily preclude  the  right  to  fulfil  them 
afterwards  and  apply  to  equity  to  com- 
pel a  corresponding  fulfilment  by  the 
other  party ;  Walton  v.  Wilson,  30 
Mississippi,  576 ;  Edgerton  v.  Peck- 
ham,  11  Paige,  352 ;  Pinckney  v. 
Hagerdon,  1  Duer,  90 ;  Remington  v. 
Irwin,  2  Harris,  143 ;  Decamp  v. 
Flay,  5  S.  &  R.  323;  Tiele  v.  The 
Troy  &  Boston  Rail  Road,  21  Bar- 
bour, 381 ;  Ewing  v.  Crouscj  6  Indi- 
ana, 312 ;  Keller  v.  Fisher,  7  Id.  718; 
Crittenden  v.  Drury,  4  Wisconsin, 
205.  In  Langworth  v.  Taylor,  1 
M'Lean,  375;  14  Peters,  172,  the 
contract  was  made  in  the  year  1814, 
for  the  purchase  of  a  city  lot  at  a  sti- 
pulated price,  payable  one-third  imme- 
diately, one-third  six  months  after- 
wards, and  the  residue  at  the  end  of 
the  year,  a  deed  to  be  given  three 
months  after  the  first  payment.  The 
vendee  went  into  possession  after  pay- 
ing the  first  instalment,  and  gave  a 
mortgage  for  the  remaining  instal- 
ments, but  no  deed  was  executed,  and 
before  the  time  fixed  for  the  payment 
of  the  second  instalment,  the  parties 
made  a  new  arrangement,  postponing 
.the  payment  of  the  residue  of  the  mo- 
ney on  the  payment  of  interest.  In- 
terest was  paid  accordingly  until  the 
close  of  the  year  1819.  At  that  time 
the  purchaser  received  notice,  that  a 
suit  was  about  to  be  instituted  for  the 
recovery  of  the  property  on  an  adverse 
title,  and  therefore  made  no  further 
payments  on  account  of  the  purchase, 
until  the  year  1825,  when  this  suit 
was  determined  in  his  favor.  He 
then  filed  a  bill  for  a  specific  perform- 
ance against  the  vendor,  who  had  in 
the  meantime,  recovered  possession  of 
the  premises  in  ejectment.      Under 
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these  circumstances,  it  was  held  by 
the  court,  that  as  the  default  of  the 
purchaser  in  not  paying  the  purchase- 
money,  was  explained  and  excused, 
first  by  the  substitution  of  interest  for 
principal,  and  then  by  the  institution 
of  the  adverse  suit,  and  as  the  first 
actual  default  was  on  the  part  of  the 
vendor,  in  not  executing  the  deed  at 
the  time  fixed  by  the  contract,  there 
was  no  sufficient  reason  for  refusing  a 
specific  performance. 

"  The  only  substantial  question  in  the 
cause,"  said  Story,  J.,  in  delivering  the 
opinion  of  the  court,"  is,  whether,  un- 
der all  the  circumstances,  the  plaintiif, 
Longworth,  is  entitled  to  a  specific  per- 
formance of  the  contract  for  the  pur- 
chase :  and  upon  the  fullest  considera- 
tion we  are  of  opinion  that  he  is,  and 
that  the  decree  is  therefore  riajht. 
We  shall  now  proceed  to  state,  in  a 
brief  manner,  the  grounds  upon  which 
we  hold  this  opinion. 

"  In  the  first  place,  there  is  no  doubt 
that  time  may  be  of  the  essence  of  a 
contract  for  the  sale  of  property.  It 
may  be  made  so  by  the  express  stipu- 
lations of  the  parties,  or  it  may  arise 
by  implication  from  the  very  nature 
of  the  property,  or  the  avowed  objects, 
of  the  seller  or  the  purchaser.  And 
even  when  time  is  not  thus  either  ex- 
pressly or  impliedly  of  the  essence  of 
the  contract,  if  the  party  seeking  a 
specific  performance  has  been  guilty 
of  gross  laches,  or  has  been  inexcus- 
ably negligent  in  performing  the  con- 
tract on  his  part ;  or  if  there  has,  in 
the  intermediate  period,  been  a  mate- 
rial change  of  circumstances,  affect- 
ing the  rights,  interests,  or  obliga- 
tions of  the  parties  ;  in  all  such  cases 
courts  of  equity  will  refuse  to  decree 
any  specific  performance,  upon   the 


plain  ground  that  it  would  be  inequi- 
table and  unjust. 

"But  except  under  circumstances 
of  this  sort,  or  of  an  analogous  nature, 
time  is  not  treated  by  courts  of  equity 
as  of  the  essence  of  the  contract :  and 
relief  will  be  decreed  to  the  party  who 
seeks  it,  if  he  has  not  been  grossly 
negligent,  and  comes  within  a  reason- 
able time,  although  he  has  not  com- 
plied with  the  strict  terms  of  the  con- 
tract. But  in  all  such  cases,  the 
court  expects  the  party  to  make  out  a 
case  free  from  all  doubt ;  and  to  show 
that  the  relief  which  he  asks  is,  un- 
der all  the  circumstances,  equitable ; 
and  to  account  in  a  reasonable  nianner 
for  his  delay,  and  apparent  omission 
of  his  duty. 

"  It  does  not  seem  necessary  to  cite 
particular  authorities  in  support  of 
these  doctrines,  although  they  are 
very  numerous.  It  will  be  sufficient 
to  refer  to  the  cases  of  Pratt  v.  Gar- 
roll,  8  Cranch,  471 ;  Pratt  v.  Law,  9 
Id.  456,  493,  494,  and  BrasUer  v. 
Gratz,  6  Wheat.  528,  in  this  court; 
and  to  Seton  v.  Slade,  7  Vesey,  265; 
Valsey  v.  Grant,  13  Id.  73 ;  Alley  v. 
Deschamps,  lb.  225 ;  Ream  v.  Ten- 
ant, lb.  289  ;  and  ILepwill  v.  Knight, 
1  Younge  &  Coll.  415,  in  England, 
as  affording  illustrations  in  point. 

"  In  applying  the  doctrines  above 
stated  to  the  facts  and  circumstances 
of  the  present  case,  the  first  remark 
that  occurs  is,  that  the  first  default 
was  on  the  part  of  Taylor.  By  his 
contract  he  undertook  to  make  a  deed 
of  general  warranty  of  the  premises 
in  the  course  of  three  months  after 
the  date  of  the  contract ;  the  second 
instalment  not  being  payable  until  a 
long  time'afterwards.  He  never  made 
any  such  deed,  or  offered  to  make  it ; 
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and  if  lie  had,  it  is  obvious,  that  in- 
stead of  his  being  placed  in  the  situa- 
tion of  a  defendant  in  equity,  as  he 
now  is,  he  would  have  been  compelled 
to  be  a  plaintiff  either  to  enforce  a  spe- 
cific performance,  or  to  rescind  the 
contract.  Now,  the  plain  import  of 
the  words  of  his  contract  is,  that  he 
will  make  the  deed.  The  excuse  for 
the  omission  is,  that  it  was  the  duty 
of  the  other  side  to  prepare  and  tender 
a  formal  deed  to  him  for  execution. 
And  authorities  are  relied  on,  princi- 
pally from  the  English  courts,  to  show, 
that  in  all  cases  of  this  sort,  the  es- 
tablished rule  is,  that  the  vendee  shall 
prepare  and  tender  the  conveyance. 
This  is  certainly  the  rule  in  England, 
founded,  doubtless,  upon  the  general 
understanding  and  practice  among  con- 
veyancers, as  well  as  upon  the  peculiar 
circumstances  attendant  upon  convey- 
ances in  that  country.  The  same  rule 
does  not  seem  to  have  been  adopted 
generally  in  America,  although  it  may 
be  adopted  in  some  states.  In  Ohio, 
the  rule  is  stated  by  the  learned  judge 
who  decided  the  present  case,  not  to 
prevail ;  and  the  local  practice,  in  a 
case  of  this  sort,  ought  certainly  to 
constitute  the  proper  guide  in  the  in- 
terpretation of  the  terms  of  the  con- 
tract. But  waiving  this  considera- 
tion, let  us  proceed  to  others  presented 
by  the  case. 

"  Up  to  the  close  of  the  year  1819, 
there  is  no  pretence  to  say,  that  there 
had  been  any  violation  of  the  contract 
on  the  part  of  Longworth ;  and  no 
step  whatever  was  taken  by  Taylor, 
,  until  he  brought  the  ejectment  in 
1822,  to  enforce  the  contract.  That 
ejectment  he  asserts  in  his  answer  to 
have  been  brought  in  order  to  compel 


Longworth  to  complete  the  contract, 
or  to  put  an  end  to  it. 

"  In  the  meantime,  Longworth  had 
been  left  in  the  possession  of  the  pre- 
mises, under  the  contract,  had  made 
improvements  upon  them,  and  had  re- 
ceived the  rents  and  profits  with  the 
acquiescence  of  Taylor.  Under  such 
circumstances,  where  there  had  been 
a  part  performance,  and  large  expen- 
ditures on  one  side,  under  the  con- 
tract, and  acquiescence  on  the  other 
side ;  it  would  be  incompatible  with 
established  doctrine,  to  hold  that  one 
party  could,  at  his  own  election,  by  a 
suit  at  law,  put  an  end  to  the  contract. 
It  could  be  rescinded  by  Taylor  only, 
by  the  decree  of  the  court  of  equity ; 
which  decree  would,  of  course,  re- 
quire full  equity  to  be  done  to  the 
other  party,  under  all  the  circumstan- 
ces. Pending  the  ejectment,  Long- 
worth  made  several  propositions  for 
payment,  varying  from  the  original 
conditions,  all  of  which  were  declined 
by  Taylor;  although  it  seems  that 
Loiigworth  supposed  that  some  of 
them  would  have  been  satisfactory. 
The  recovery  in  the  ejectment  was  of 
course,  successful,  as  the  legal  title 
was  in  Taylor;  and  the  equities  of 
Longworth  could  not  be  matters  of 
defence  to  that  suit. 

"  The  present  bill  was  brought  in 
the  succeeding  year;  and  the  question 
is,  whether,  under  all  the  circumstan- 
ces of  the  case,  Longworth  is  now  en- 
titled to  a  specific  performance  of  the 
contract,  upon  his  paying  all  the  ar- 
rears of  the  purchase-money.  Undoubt- 
edly if  there  were  no  grounds  of  ex- 
cuse shown  accounting  for  the  delay 
on  his  part  to  fulfil  the  contract,  be- 
tween   September,    1822,   when   the 
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ejectment  was  brought,   and   June, 
1825,  when  the  present  bill  was  filed, 
there  might  be  strong  reason  to  con- 
tend that  he  was  not  entitled  to  a  spe- 
cific performance  of  the  contract,  even 
if  some  other  relief  on  account  of  his 
improvements  might  be  deemed  equit- 
able.  But  in  point  of  fact,  the  adverse 
claim  of   Chambers  and  wife  to  the 
property,  was  made  known  as  early  as 
the  year  1820;  and  was  asserted  by 
csunsel,  who  were  consulted  on  that 
occasion,  to  be  valid.     The  claim  was 
prosecuted  (as  has  been  already  stated) 
by  a  suit  in  equity,  brought  in  1823, 
against  Taylor,  Longworth,  and  others ; 
and   remained   undecided   until   the 
close  of  the  year  1829.     There  is  no 
pretence  to  say,  that  this  claim  was 
not  iona  fide  asserted,  or  that  Long- 
worth  brought  it  forward  to  cover  his 
own  default.     While   it  was   known 
and  pending,  there  is  as  little  pretence 
to  say,  that  Longworth  could  be  com- 
pelled to  complete  the  contract  on  his 
side ;  or  that  he  had  not  a  right  to  lie 
by,  and  await  the  decision  of  the  title, 
which   thus  hung,  as  a  cloud,  upon 
that  of  Taylor.    It  is  one  thing  to  say, 
that  he    might  waive   the  objection, 
and  require  a  conveyance  on  the  part 
of  Taylor ;  and  quite  another  thing  to 
say,  that  he  was  compellable,  at  once, 
to  elect  at  his  peril,  either  to  proceed 
on    the   contract,  or  to  surrender  it. 
There  is  no  ground  to  assert  that  from 
the  commencement  of  the  present  suit, 
Longworth  has  not  always  been  ready 
and  willing  to  pay  up  the  arrears  of 
the  purchase-money,  and  to  complete 
the  contract.     The  proofs  in  the  case 
are  entirely  satisfactory  on  this  head. 
In  our  opinion,  the  lapse  of  time  is 
fairly  accounted  for  by  the   state  of 
the  title;   and  therefore,  Longworth 


has  not  been  guilty  of  any  delay  which 
is  unreasonable  or  inexcusable." 

The   principles  thus  asserted,  are 
sustained   by  the   uniform  course  of 
authority  in  this  country,  which  has 
invariably  held,  that  mere   lapse  of 
time  is  not  enough  to  defeat  the  spe- 
cific   execution    of  a   contract,   even 
when  attended  by  a  failure  to  pay  or 
convey  a  good  title  at  the  period  fixed 
by  the  terms  of  the  contract;  Wal- 
ton V.  Wilson,  30  Mississippi,  576 
Brumfietd  v.  Falmer,  7  Blackford 
227;  Morgan  v.  Scott,  2  Casey,  51 
M' Laughlin  v.  Shields,  2  Jones,  283 
Mason  v.  Wallace,  3  M'Lean,  148 
Saror  v.  Gordon,  2  Hill,  Ch.  121 
The  Barhadoes  Toll  Bridge  v.   Vree- 
land,  3  Green,  Ch.  157 ;  Sepburn  v. 
Auld,  5  Cranoh,  262 ;  King  v.  Ham- 
ilton,  4   Peters,  311 ;  Wightman  v. 
Reside,  2  Dessaussure,  578 ;    Craig 
V.  Martin,   3   J.   J.    Marshall,   50; 
Gihhs   V.    thampion,  3   Ohio,  334; 
Jackson  v.  Ligon,  3  Leigh,  161 ;  Get- 
chell  V.  Jewett,  4  Maine,  350;  Waters 
V.    Travis,  9  Johnson,  450;    Keller 
V.  Fisher,  7  Indiana,  718.     Thus  in 
The  Barhadoes  Toll  Co.  v.  Vreeland, 
performance  was  decreed  after  a  lapse 
of  twenty-three  years ;  and  in  Waters 
V.  Travis,  notwithstanding  an  inter- 
val nearly  as  long,  between  the  ori- 
ginal execution  of  the  contract  and 
the  suit  brought  to  enforce  it.     In 
both  these  cases,  however,  the  vendee 
had  been  in  actual  possession  under 
the  contract,  which  rebutted  the  pre- 
sumption   of    abandonment,    which 
would  otherwise  have  arisen ;  Ballard 
V.  Walker,  3  John.  Cases,  60 ;  Tate  v. 
Conner,  2  Dev.  Eq.  224.     It  should, 
however,  be  remembered,  that  lapse  of 
time  will  always  be  material  when  it 
results  in  an  injury  which,  from  the 
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■want  of  a  measure  of  damages  or  from 
other  causes,  does  not  admit  of  being 
made  good  by  a  corresponding  indem- 
nity; and  althougb  the  non-payment 
of  money  at  the  day,  may  in  general, 
admit  of  an  exact  compensation  in 
shape  of  interest,  the  case  is  different 
when  payment  is  to  be  made  in  work 
or  labor,  within  or  before  a  stipulated 
period ;  Denniston  v.  Goquillard,  5 
M'Lean,  253. 

The  doctrine  that  a  failure,  or  even 
an  incapacity  to  fulfil  the  contract  at 
the  time,  is  not  a  bar  to  a  suit  to  en- 
force it  afterwards,  applies  in  favor  of 
the  vendor  as  well  as  the  vendee, 
though  less  favorably  construed  in  be- 
half of  the  former  than  of  the  latter ; 
Morgan  v.  Scott,  2  Casey,  51;  Ley 
T.  Muher,  3  Watts,  367 ;  Tiernan  v. 
Roland,  8  Harris,  429 ;  Mayo  v. 
Swope,  8  Grattan,  46;  Daniel  v. 
Leitch,  13  Id.  195,  213.  It  is  ac- 
cordingly well  settled,  that  a  vendor 
may  enforce  the  fulfilment  of  the  con- 
tract even  when  he  had  not  the  power 
to  make  a  good  title  at  the  time  of 
bill  filed,  if  he  can  cure  the  defect  be- 
fore the  final  report  on  the  title  and 
decree;  The  Dutch  Church  v.  West, 
7  Paige,  37 ;  Brown  v.  Haff,  5  Id. 
235 ;  Winne  v.  Raymond,  6  Id.  407 ; 
Wilson  V.  Tappan,  6  Hammond,  172; 
Seymour  v.  Delancy,  3  Cowen,  445 ; 
Allerton  v.  Johnson,  3  Sandford,  Ch. 
73 ;  Eephurn  v.  Dunlap,  1  Wheaton, 
179 ;  Cotton  V.  Ward,  3  Monroe,  313  ; 
Jones  V.  Rohhins,  29  Maine,  351 ;  Ley 
V.  Huher,  3  Watts,  363 ;  Tiernan  v. 
Roland,  3  Harris,  429,  436;  equity 
having  a  control  over  the  costs,  and 
holding  it  enough  that  the  complain- 
ant is  able  and  willing  to  perform  at 
the  timeof  decree,  if  the  defendant  has 
not  been  prejudiced  by  the  want  of  an 


earlier  performance ;  Bebee  v.  Dowd, 
22  Barb.  255.  But  when  a  vendor 
can  neither  make  a  title,  nor  give  pos- 
session at  the  stipulated  time,  equity 
will  not  enforce  the  contract  subse- 
quently, especially  if  it  appear  that 
immediate  possession  was  material  to 
the  vendee,  who  has  unsuccessfully 
endeavored  to  obtain  it  by  paying  the 
purchase-money;  M'Kay  v.  Caring- 
ton,  1  M'Lean,  51 ;  Cooper  v.  Brown, 
2  Id.  495;  Taylor  v.  Porter,  1 
Dana,  422 ;  Tiernan  v.  Roland,  3 
Harris,  429;  Watts  v.  Waddle,  6 
Peters,  389.  Hence,  although  the 
seller  will  not,  necessarily,  be  barred 
because  his  interest  fell  short  of  the 
fee,  or  was  limited  to  an  estate  for 
life  at  the  time  of  the  sale,  when  there 
has  been  no  want  of  good  faith  on  his 
part;  yet  equity  will  not  interfere  in 
behalf  of  a  vendor  who  sells  without 
title,  or  without  a  reasonable  prospect 
of  supplying  the  defects  in  his  title, 
although  he  may  have  succeeded  in 
obtaining  a  good  title  subsequently, 
because  such  a  sale  is  necessarily  specu- 
lative, and  exposes  the  purchaser  to 
the  risk  of  contingencies,  to  which  he 
ought  not  to  be  subjected,  unlessthcy 
are  shown  to  have  entered  into  and 
formed  part  of  the  bargain ;  Tier- 
nan V.  Roland,  3  Harris,  429,  436. 
And  when  the  delay  of  the  vendor, 
in  making  the  conveyance,  is  shown 
to  have  proceeded  from  a  wilful  de- 
fault, and  not  from  inability,  it  will 
in  most  cases,  be  a  bar  to  the  subse- 
quent execution  of  the  contract; 
{^Grundy  v.  Word's  Ex^rs,  Littell's 
Select  Cases,  129,)  it  being  well  set- 
tled, that  neither  party  can  claim  the 
assistance  of  equity,  without  showing 
himself  prompt  and  ready  to  fulfil  the 
contract,  as  far  as  it  is  in  his  power; 
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King  v.  Hamilton,  4  Peters,  311 ; 
Tiernan  v.  Roland,  3  Harris,  429, 
438. 

It  has,  however,  been  held,  that 
although  a  default  in  point  of  time  is 
not  material  in  itself,  it  may  become 
so  in  its  consequences,  and  will  then 
have  the  same  effect  in  a  suit  for  spe- 
cific performance  as  in  an  action  at 
law;  Dougan  v.  Blocker,  12  Harris, 
28.  Thus,  when  either  party  to  a  con- 
tract of  sale  fails  or  refuses  to  claim 
or  act  under  the  contract,  for  such  a 
length  of  time  as  to  give  the  impres- 
sion, that  he  has  waived  or  abandoned 
the  sale  or  purchase,  and  more  especi- 
ally when  the  circumstances  justify 
the  belief,  that  his  intention  was  to 
perform  the  contract  only  in  case  it 
suited  his  interest,  he  will  necessarily 
forfeit  all  claim  to  the  assistance  of 
equity ;  Schmidt  v.  Livingston,  3  Ed- 
wards, 213 ;  Williams  v.  Starke,  2 
B.  Monroe,  196;  De  Cordova  v. 
Smith,  9  Texas,  129  ;  Mann  v.  Dunn, 
2  Ohio,  N.  S.  187.  In  this  point  of 
view,  an  increase  or  depreciation  of 
the  value  of  the  property,  will  have 
great  weight  with  the  court,  in  deter- 
mining whether  the  delay  of  the  com- 
plainant has  been  in  good  faith,  or 
with  a  design  to  take  advantage  of  the 
turn  of  the  market,  and  throw  the  loss 
on  the  defendant,  should  the  event 
prove  to  be  adverse;  Brashier  v. 
Gratz,  6  Wheaton,  528;  Rogers  v. 
Saunders,  16  Maine,  92  ;  Cooper  v. 
Brown,  2  M'Lean,  495;  M'Kay  v. 
Carington,  1  Id.  50 ;  Patterson  v. 
Martz,  8  Watts,  374 ;  Colcock  v. 
Butler,  1  Dessaussure,  307;  Pillow 
v.  Pillow,  3  Humphreys,  644 ;  Bel- 
las V.  Eays,  5  S.  &  R.  427.  But 
a  change  in  the  value  of  the  property 
since  the  purchase,  will  not  serve  of 


itself,  or  even  when  coupled  with 
lapse  of  time,  as  a  reason  for  re- 
'fusing  a  specific  performance;  Low 
V.  Treadwell,  12  Blaine,  447;  Fall 
V.  Carpenter,  1  Dev.  &  Bat.  Eq.  237. 
To  produce  this  effect  it  must  appear 
that  the  delay,  and  consequent  change 
of  value,  has  arisen  from  the  default 
of  the  party  who  seeks  to  enforce  the 
contract.  For  as  the  equitable  in- 
terest in  the  property  purchased,  vests 
in  the  purchaser  immediately  upon 
the  execution  of  the  contract,  he  is 
necessarily  entitled,  like  other  pur- 
chasers, to  any  advantage  which  may 
accrue  from  a  rise  in  value,  and  bound 
to  submit  to  the  corresponding  loss 
from  a  fall. 

The  lapse  of  time  may  also  be  ma- 
terial, when  the  rights  of  third  persons 
have  intervened,  ■  or  when  a  change 
has  occurred  in  the  condition  of  the 
property,  or  in  the  circumstances  of 
the  parties,  of  a  nature  to  render  it 
harsh  and  inequitable  to  enforce  the 
contract ;  Pigg  v.  Carder,  12  Leigh, 
69 ;  Jackson  v.  Ligon,  3  Id.  161 ; 
The  Mechanics'  Bank  v.  Lynn,  1 
Peters,  376 ;  Garnett  v.  Macon,  2 
Brock.  185;  Ewing  y.  Beauchamp,  6 
B.  Monroe,  424 ;  Bellas  v.  Eays,  5 
S.  &  R.  427,  443;  De  Cordova  v. 
Smith,  9  Texas,  129;  Porter  v. 
Dougherty,  1  Casey,  405;  Callen  v. 
Ferguson,  5  Id.  247 ;  ante,  vol.  2,  p. 
697.  Thus,  when  seven  years  elasped 
between  the  execution  of  the  contract, 
and  the  filing  of  the  bill,  during  which 
circumstances  had  so  far  changed, 
that  the  performance  of  the  contract 
would  not  have  answered  the  objects 
for  which  it  was  originally  made,  the 
court  refused  to  decree  a  specific  per- 
formance; Pratt  y.  Carroll,  8  Cranch, 
471;   while  a  decree  was  refused  in 
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Porter  v.  Dougherty,  on  the  ground 
that  the  vendee  had  delayed  his  appli- 
cation for  eight  years,  during  which 
the  vendor  made  improvements  on 
the  land,  and  thus  rendered  it  more 
valuable.  A  similar  decision  was 
made  in  Pratt  r.  Law,  9  Cranch,  456; 
and  the  same  principle  vras  applied, 
though  in  a  different  form,  where  the 
vendor  devised  the  land  sold,  to  his 
daughter  several  years  after  the  sale, 
and  the  execution  of  the  contract 
would  have  deprived  her  of  the  means 
of  maintenance;  Anthony  v.  Left- 
wich,  3  Randolph,  238.  And  it  may, 
perhaps,  be  laid  down  as  a  general 
principle,  that  a  delay  which  frustrates 
or  contravenes  the  purpose  or  object 
of  the  agreement  will  be  fatal,  unless 
excused  or  occasioned  by  the  acts  or 
acquiescence  of  the  party  who  relies 
on  it  as  a  bar  to  the  right  of  specific 
performance;  ante;  Tiernan  v.  Ro- 
land, 3  Harris,  429,  438 ;  JDenniston 
v.  Coquillard,  5  M'Lean,  253. 

In  the  cases  hitherto  considered, 
the  lapse  of  time  was  rendered  ma- 
terial, by  the  occurrence  of  extrane- 
ous events,  but  it  may  also  acquire 
that  character  from  the  intention  of 
the  parties  as  manifested  in  the  con- 
tract, or  by  their  conduct  subse- 
quently to  its  execution ;  Smith  v. 
Broien,  b  Grilman,  309 ;  Baldwin  v. 
Van  Torst,  2  Stockton,  Ch.  577; 
Kemp  V.  Humphreys,  13  Illinois,  573; 
Westerman  v.  Means,  2  Jones,  97; 
Potter  V.  Tuttle,  22  Conn.  512;  it 
being  nowthoroughly  well  settled,  that 
the  question  is  one  on  which  equity 
leaves  the  parties  free  to  make  any 
bargain  which  they  think  proper,  and 
to  measure  their  rights  by  whatever 
standard  of  time  may  seem  to  them 
best  calculated  to  promote  their  own 
VOL.  III. — 6 


interests ;  Walker  v.  Jeffreys,  1  Hare, 
341,  348  ;  Kirhy  v.  Harrison,  2  Ohio, 
N.  S.,  326,  332 ;  Jackson  v.  Ligon, 
3  Leigh,  161,  187.  In  Benedict  v. 
Lynch,  1  Johnson,  Chancery,  370, 
the  contract  contained  an  express  sti- 
pulation, that  if  the  purchaser  failed 
in  either  of  his  payments,  the  con- 
tract should  be  void,  and  it  was  held  by 
the.  chancellor,  that  the  parties  had 
thus  made  time  of  the  essence  of  the 
contract,  and  that  if  they  had  not,  the 
delay  of  the  complainant,  in  not  ten- 
dering the  money  for  more  than  two 
years  after  the'  appointed  time,  would 
have  been  a  bar  to  the  suit,  as  there 
was  no  evidence  of  acquiescence  on 
the  part  of  the  defendant.  As  the 
complainant  had  gone  into  possession 
of  the  premises,  and  built  a  house, 
which  repelled  the  idea  that  the  delay 
was  due  to  an  abandonment  of  the 
contract,  or  a  design  to  speculate  on 
the  defendant,  the  decision  would 
seem  to  be  somewhat  questionable  on 
the  latter  point,  but  it  is  generally 
admitted  to  be  sound  on  the  former, 
as  to  which  the  court  held  the  follow- 
ing language : 

"  There  was  an  express  stipulation 
in  this  contract,  that  if  the  plaintiff 
failed  in  either  of  his  payments,  the 
agreement  was  to  he  void.  The  first 
question  that  naturally  presents  itself 
is,  whether  the  time  was  not  here 
made  part  of  the  essence  of  the  con- 
tract, and  whether  the  contract  did 
not  become  void  on  the  failure  of  the 
plaintiff  to  make  the  first  payment,  in 
1811.  Lord  Thurlow  is  said  to  have 
intimated,  in  Gregson  v.  Riddle, 
(cited  in  7  Ves.  268,)  that  time  could 
not  be  made  of  the  essence  of  the  con- 
tract even  by  a  positive  stipulation  of 
the  parties,  but  there  was  no  decision 
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on  that  point ;  and  in  other  and  later 
cases,  (Lloyd  v.  Collett,  4  Bro.  569 ; 
4  Ves.  589,  n. ;    Seton  v.   Slade,  7 
Ves.  265 ;)  it  has  been  admitted,  that 
the  parties  may  make  the  time  of  the 
essence  of  the  agreement,  so  that  if 
there  be  a  default  at  the  day  without 
any  just    excuse,   and  without   any 
waiver  afterwards,  the  court  will  not 
interfere  to  help  the  party  in  default. 
The  case  is  not  analogous  to  that  of  a 
mortgage,  where   the  only  object  of 
the  security  is  the   payment  of  the 
money,  and  not  the  transfer  of  the 
estate ;  and  it  seems  to  be  conducive 
to  the  preservation  of  good  faith,  and 
the  rights  of  parties,  that  if  a  contract 
of  sale  is   expressly  declared  to  be 
vacated  on  non-performance  by  a  given 
day,  that  the  courts  should  not  inter- 
fere, as  of  course,  to  annul  such  a  pro- 
vision.    The  opinion  of  Lord  Lough- 
borough, in  Lloyd  v.  Collett,  contains 
a  strong  and  decisive  argument  upon 
this   point.     'There  is  nothing,'  he 
observes,  'of  more  importance  than 
that  the  ordinary  contracts  between 
man  and  man,  which  are  so  necessary 
in  their  intercourse  with  each  other, 
should  be  certain  and  fixed,  and  that 
it  should  be  certainly  known  when  a 
man  is  bound,  and  when  not.     There 
is  a  difl&culty  to  comprehend  how  the 
essentials  of  a  contract  should  be  dif- 
ferent in  equity  and  at  law.    It  is  one 
thing  to  say  the  time  is  so  essential, 
that,  in  no  case  in  which  the  day  has 
been  by  any  means  sufifered  to  elapse, 
the  court  would  relieve  against  it,  and 
decree  performance.     The  conduct  of 
the  parties,  inevitable  accident,  &e., 
might  induce  the  court  to  relieve.  But 
it  is  a  different  thing  to  say  the  ap- 
pointment of  a  day  is  to  have  no  effect 
at  all ;  and  that  it  is  not  in  the  power 


of  the  parties  to  contract,  that,  if  the 
agreement  is  not  executed  at  a  parti- 
cular time,  they  shall  be  at  liberty  to 
rescind  it.    In  most  of  the  cases  there 
have  been  steps  taken.'     'I  want  a 
ease'  he  says,  '  to  prove  that  where 
nothing  has  been  done  by  the  parties, 
this  court  will  hold,  in  a  contract  of 
buying  and  selling,  a  rule  that  the 
time  is  not  an  essential  part  of  the 
contract.     Here   no   steps  had  been 
taken,  from  the  day  of  the  sale  for  six 
months  after  the   expiration  of  the 
time  at  which  the  contract  was  to  be 
completed.     If  a   given  default  will 
not  do,  what  length  of  time  will  do  ? 
An  equity  arising  out  of  one's  own 
neglect !     It  is   a   singular  head  of 
equity.'     It  would  be  impossible  for 
me  to  add  to  the  perspicuity  and  en- 
ergy of  this  reasoning ;  and  the  lord 
chancellor,  in  that  case,  held,  that  as 
the  vendor  had  omitted  to  complete  a 
purchase  for  six  months,  being  all 
that  time  in  default,  he  was  considered 
as  having  abandoned  the  contract; 
and  he  said  there  was  no  case  where 
no  step  had  been  taken  by  the  one 
party,  and  the  other  had  immediately, 
when  the  time  had  elapsed,  refused 
to  perform  the  agreement,  that  a  per- 
formance had  been  decreed. 

"  It  may,  then,  be  laid  down  as  an 
acknowledged  rule  in  courts  of  equi- 
ty, (and  so  the  rule  is  considered  in 
the  elementary  treatises  on  this  sub- 
ject;) (Newland  on  Contracts,  242; 
Sug.  Law  of  Vend.  3d  London  edit. 
268,)  that  where  the  party  who  ap- 
plies for  a  specific  performance  has 
omitted  to  execute  his  part  of  the  con- 
tract by  the  time  appointed  for  that 
purpose,  without  being  able  to  assign 
any  sufficient  justification  or  excuse 
for  his  delay;  and  when  there  is  no- 
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thing  in  the  acts  or  conduct  of  the 
other  party  that  amounts  to  an  acqui- 
escence in  that  delay,  the  court  will 
not  compel  a  specific  performance. 
The  rule  appears  to  be  founded  in  the 
soundest  principles  of  policy  and  jus- 
tice. Its  tendency  is  to  uphold  good 
faith  and  punctuality  in  dealing.  The 
notion  that  seems  too  much  to  prevail, 
(and  of  which  the  facts  in  the  present 
case  furnish  an  example,)  that  a  party 
may  be  utterly  regardless  of  his  sti- 
pulated payments,  and  that  a  court  of 
chancery  will,  almost  at  any  time,  re- 
lieve him  from  the  penalty  of  his  gross 
negligence,  is  very  injurious  to  good 
morals,  to  a  lively  sense  of  obligation, 
to  the  sanctity  of  contracts,  and  to 
the  character  of  this  court.  It  would 
be  against  all  my  impressions  of  the 
principles  of  equity,  to  help  those  who 
.  show  no  equitable  title  to  relief." 
Similar  ground  was  taken  in  Wells 
V.  Smith,  2  Edwards,  78 ;  7  Paige, 
522;  and  the  vendor  held  entitled  to 
give  the  fullest  efiect  to  a  condition, 
that  the  contract  should  be  void,  un- 
less the  money  were  paid  at  the  day, 
by  refusing  a  subsequent  tender,  al- 
though the  default  of  the  purchaser 
had  been  occasioned  by  causes  wholly 
beyond  his  own  control ;  while  the 
right  to  make  time  of  the  essenceof  the 
contract  was  upheld  in  Scott  v.  Fields, 
7  Ohio,  908 ;  and  a  provision,  that  if 
the  purchase-money  was  not  paid  at 
the  day,  the  contract  should  be  void, 
said  to  preclude  the  vendee  from  mak- 
ing a  subsequent  payment,  a  substitute 
for  payment  at  the  time  appointed. 
These  decisions  were  followed  in  Nbt- 
son  V.  Barrett,  1  Iowa,  302,  and  a 
stipulation  that  if  the  price  was  not 
paid  at  the  time  appointed,  the  ven- 
dor might  rescind  or  enforce  the  con- 


tract at  pleasure,  said  not  only  to  shut 
the  vendee  out  from  a  specific  perform- 
'  ance,  but  from  recovering  compensa- 
tion for  his  improvements  on  the  land  ; 
while  the  case  of  Bodine  v.  Glading,  9 
Harris,  50,  sustains  the  same  view  of 
the  question,  by  deciding  that  a  con- 
dition, that  if  the  money  were  not  paid 
within  fifteen  days  from  the  sale,  the 
vendor  might  re-sell  at  the  expense  of 
the  purchaser,  rendered  time  essential, 
and  precluded  either  party  from  en- 
forcing the  contract,  after  a  failure  to 
pay  at  the  stipulated  period. 

It  has,  moreover,  been  said,  that 
those  who  desire  to  secure  the  aid  of 
equity,  in  enforcing  the  performance 
of  contracts,  must  show  themselves 
prompt,  ready,  and  eager;  and  the 
better  opinion  would  seem  to  bfe,  that 
when  there  has  been  no  waiver  or  ac- 
quiescence on  the  one  side,  and  nothing 
done  under  the  contract,  on  the  other, 
which  would  render  the  dismissal  of  the 
bill  harsh  and  inequitable,  unreason- 
able delay  may,  in  itself,  be  a  bar  to  a 
suit  forspeoific  performance;  Rogers  v. 
Saunders,  16  Maine,  98  ;  De  Cordova 
v.  Smith,  9  Texas,  129;  Sighy  v. 
Whittaker,  8  Ohio,  198;  Remington 
V.  Kelly,  7  Ohio,  103 ;  Eutcheson  v. 
M'Nutf,  1  Id.  21 ;  Llyod  v.  Collette, 
4  Brown,  C.  C.  469 ;  4  Vesey,  689, 
note.  The  law  was  so  held  in  the  re- 
cent case  of  Kirhy  v.  Haines,  2  Ohio, 
N.  S.  326,  and  the  failure  of  the  ven- 
dee to  pay  at  the  day,  or  respond  to  a 
subsequent  demand  for  the  money, 
held  to  deprive  him  of  the  right  to 
relief  in  equity,  although  time  had 
not  been  of  the  essence  of  the  contract 
originally,  and  the  vendor  had  not 
given  a  peremptory  notice  of  rescis- 
sion. An  entry  into  possession,  with 
the  consent  of  the  vendor,  is,  how- 
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ever,  always  a  material  circumstance, 
in  estimating  the  effect  of  lapse  of 
time,  and  when  attended  or  followed 
by  valuable  improvements,  of  which 
the  vendor  is  cognizant,  may  go  very 
far,  in  rebutting  a  defence  founded 
upon  a  default,  or  delay  in  payment ; 
Mason  V.  Wallace,  4  M'Lean,  77. 

The  question  was  elaborately  ex- 
amined in  Wells  V.  Smith,  and  a  fail- 
ure to  comply  with  a  stipulation,  that 
the  money  should  be  paid  at  the 
day,  and  that  if  it  were  not,  the  con- 
tract should  be  void,  and  all  right  un- 
der it  gone  both  at  law  and  in  equi- 
ty, held  to  preclude  the  purchaser, 
although  he  had  not  only  gone  into 
possession,  but  paid  a  half  year's  in- 
terest, and  erected  a  shop  on  the  pre- 
mises,- on  the  faith  of  the  contract. 
Payment  at  the  day,  was  said  by  the 
vice  chancellor,  in  the  court  below,  to 
be  a  condition  precedent,  essential  to 
the  transfer  of  the  equitable  estate  in 
the  land,  which,  like  other  conditions 
precedent,  must  be  strictly  fulfilled, 
and  could  not  be  set  aside  or  relieved 
against  by  equity.  But  in  the  subse- 
quent case  of  Edgarton  v.  Pechham, 
11  Paige,  352,  a  contract  condition- 
ed to  be  void,  unless  the  purchase- 
money  was  paid  at  the  time,  and  in 
the  manner  agreed  on,  enforced,  not- 
withstanding a  default  in  the  payment 
of  the  last  instalment,  on  the  ground 
that  all  the  prior  instalments  had  been 
punctually  paid;  the  court  saying, 
that  there  was  no  reason  why  re- 
lief should  not  be  given  against  a 
breach  of  such  conditions,  when  the 
circumstances  were  such  as  to  render 
it  inequitable  to  enforce  the  forfeiture, 
which  necessarily  implies  that  the  con- 
dition was  subsequent,  and  not  pre- 
cedent.    The  result  of  the  authori- 


ties, as  a  whole,  may,  perhaps,  be  said 
to  be,  that  when  the  parties  make 
payment  or  delivery  at  a  particular 
time  or  period,  a  condition  precedent 
to  the  birth  of  any  right  under  the 
contract,  a  failure  to  pay  or  deliver, 
will  constitute  an  insuperable  bar  to  a 
bill  for  specific  performance,  founded 
solely  on  the  contract,  and  unaided 
by  extrinsic  circumstances,  because 
equity  may  interpose  to  save  vested 
rights,  but  not  to  call  them  into  being. 
But  a  new  right  may  grow,  even 
under  these  circumstances,  out  of 
the  entry  of  the  vendee,  and  part 
payment  of  the  purchase-money,  or 
other  acts  of  part  performance,  which 
will  be  enforced  by  equity,  inde- 
pendently of  the  contract,  and  with 
a  view  to  prevent  it  from  being  used 
as  a  means  of  surprise  and  oppression. 
For,  when  what  is  done  is  sufficient  to 
give  a  right,  apart  from  what  is  writ- 
ten, the  conditions  of  the  writing  ne- 
cessarily become  subsequent,  what- 
ever they  may  have  been  previously, 
and  the  principles  under  which  chan- 
cery relieves  against  forfeitures,  be- 
comes fully  applicable;  Edgarton 
V.  PecMiam;  Wells  v.  Smith;  Bellamy 
V.  Ragsdale,  14  B.  Monroe,  364.  And 
there  can  be  no  doubt,  that  where  the 
provisions  of  the  contract,  and  the 
plain  intent  of  the  parties  will  be  de- 
feated, unless  an  act  is  done  within  a 
stipulated  period,  time  will  be  not  only 
material,  but  essential,  and  a  failure 
to  comply  on  the  day,  or  within  a  rea- 
sonable interval,  will  preclude  the 
right  to  recover,  both  at  law  and  in 
equity;  Willis  v.  Forney,  1  Busbee, 
Eq.  256. 

It  must,  however,  be  remembered, 
that  to  make  delay  a  bar  to  a  speci- 
fic performance,  even  when   time  is 
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essential,  it  must  have  arisen  from 
the  act  or  default  of  those  who  seek 
to  enforce  the  contract,  and  not  of 
those  who  resist  its  performance,  who 
will  not  be  allowed  to  set  up  the  con- 
sequences of  their  own  laches,  as  a 
reason  for  withdrawing  from  the  ful- 
filment of  their  obligations;  Potter 
V.  Tuttle,  22  Conn.  512. 

In  order  to  render  time  of  the  es- 
sence of  the  contract,  there  must  be 
something  more  than  a  mere  stipula- 
tion, that  the  purchase-money  shall  be 
paid,  or  the  deed  executed  at  a  given 
period;  Remington  v.  Irwin,  2  Har- 
ris, 143 ;  Viele  v.  The  Troy  &  Boston 
Rail  Road,  21  Barbour,  381;  Decamp 
V.  Feay,  5  S.  &  K.  328 ;  Jackson  v. 
Ligon,  3  Leigh,  161,  187;  and  the 
agreement,  as  a  whole,  must  evince  a 
clear  intention  to  make  punctual  per- 
formance a  condition  precedent  or 
subsequent,  which  will  work  a  forfei- 
ture of  the  rights  given  by  the  con- 
tract, unless  rigorously  fulfilled.  Thus 
in  D' Arras  v.  Keyser,  2  .Casey,  249, 
a  covenant,  that  the  plaintiff  should 
be  entitled  to  a  conveyance,  on  paying 
the  purchase-money  at  anytime  within 
a  year  from  the  execution  of  the  cove- 
nant, was  held  to  vest  an  equitable 
right  in  the  covenantee,  which  she 
might  enforce  by  a  tender  made  after 
the  expiration  of  the  year,  notwith- 
standing the  objection,  that  as  the 
covenantee  was  not  bound  to  accept 
or  pay  for  the  land,  the  covenantor 
could  not  have  intended  that  the  ob- 
ligation which  he  had  assumed  should 
remain  open  for  an  indefinite  period. 
In  this  instance,  however,  the  cove- 
nant was  contained  in  a  lease  for  a 
year,  which  had  been  tacitly  renewed 
by  the  lessee's  holding  over,  and  pay- 
ing rent  for  another  year,  thus  giving 


room  for  the  somewhat  questionable 
argument,  that  the  covenant  had  been 
renewed,  as  well  as  the  term.  The 
language  held  in  Decam,p  v.  Feay,  5 
S.  &  R.  323,  goes  still  further,  and 
implies  that  the  parties  cannot  make 
time  of  the  essence  of  the  contract, 
when  a  contract  for  the  purchase  of 
land  is  in  question,  by  the  most  ex- 
press stipulation,  that  if  the  purchase- 
money  be  not  paid  at  the  day,  the  con- 
tract shall  be  at  an  end ;  but  the  ques- 
tion arose  on  a  subsequent  agreement, 
modifying  the  rights  given  by  the 
original  contract,  which  induced  the 
inference  that  the  forfeiture  was  a 
penalty  against  which  equity  would 
relieve ;  and  the  case  seems  to  be  of 
somewhat  doubtful  authority.  In  Jones 
V.  Rohhins,  29  Maine,  351,  a  condi- 
tion in  a  bond,  for  the  conveyance  of 
land,  on  the  payment  of  two  notes 
given  for  the  purchase-money,  that  if 
the  notes  were  not  paid  at  maturity, 
the  bond  should  be  void,  was  held  not 
to  make  time  of  the  essence  of  the 
contract,  nor  render  a  failure  to  pay 
at  the  day,  occasioned  by  illness,  a  bar 
to  a  specific  performance.  And  in 
Potter  V.  Tuttle,  22  Conn.  512,  the 
court  seems  to  have  inclined  in  the 
same  direction,  although  the  point  can 
hardly  be  said  to  have  arisen,  the  ven- 
dor having  caused  the  delay,  by  not 
being  ready  with  the  title. 

Notwithstanding  the  case  of  D'Ar- 
cey  V.  Keyser,  there  is  much  reason 
for  believing,  that  when  a  contract  is 
unilateral,  and  consists  solely  in  a  sti- 
pulation, that  the  vendor  will  convey, 
if  payment  be  made  on  or  before  a  day 
certain,  without  imposing  any  obliga- 
tion on  the  vendee  to  accept  a  convey- 
ance, and  make  the  payment,  time 
should  be  held  of  the  essence  of  the 


86 


SPECIFIC     PBRFORMANCB. 


contract,  because  otherwise,  one  party 
■would  be  at  the  mercy  of  the  other, 
and  be  obliged  to  hold  the  land  inde- 
finitely, subject  to  his  order;  Wester- 
man  V.  Means,  2  Jones,  (Penna.  R.) 
97.  And  this  should,  undoubtedly, 
be  the  interpretation,  when  the  cove- 
nant is,  that  the  vendor  will  convey, 
if  the  vendee  pays  within  a  stipulated 
period ;  payment  under  those  circum- 
stances, being  made  a  condition  pre- 
cedent, by  the  express  terms  of  the 
contract.  When,  however,  the  stipu- 
lation is  for  a  conveyance,  on  payment 
within  a  reasonable  time,  what  is  rea- 
sonable will  depend,  in  a  great  mea- 
sure, on  the  language  and  acts  of  the 
parties,  and  the  conduct  of  the  ven- 
dor in  permitting  the  vendee  to  take 
possession,  and  make  valuable  im- 
provements, without  asking  for  the 
purchase-money,  or  objecting  to  the 
failure  to  pay,  will  preclude  him  from 
contending  that  the  delay  is  unrea- 
sonable; Bellinger  v.  Kitts,  6  Bar- 
bour, 273. 

Subsequent  stipulations,  that  the 
contract  shall  be  at  an  end,  unless 
payment  be  made  at  a  day  certain, 
partake  evidently  of  the  nature  of 
forfeitures,  and  seem  to  be  less  favor- 
ably viewed  by  equity,  than  those 
which  form  part  of  the  original 
agreement,  as  being  in  effect  con- 
ditions subsequent,  and  tending  to 
destroy  vested  interests  ;  Decamp  v. 
Feai/,  5  S.  &  E.  323  ;  and  they  may, 
consequently,  like  other  forfeitures, 
be  waived  by  the  conduct  or  language 
of  those  in  whom  the  right  to  enforce 
them  is  vested ;  Wiswall  v.  M'  Gowan, 
1  Hoffman,  Ch.  139. 

Even  when  a  precise  adherence  to 
time  is  not  provided  for  by  the  terms 
of  the  original  bargain,  either  party 


will  be  entitled  to  notify  the  other, 
of  his  intention  to  insist  on  the  punc- 
tual fulfilment  of  its  stipulations,  and 
to  rescind  it  if  they  are  not  fulfilled. 
And  when  this  course  is  adopted  by 
one  who  has  been  guilty  of  no  default, 
and  who  tenders  a  present  perform- 
ance on  his  side,  as  the  equivalent  for 
the  demand  made  on  the  other,  equity 
will  regard  a  failure  on  the  part  of  the 
latter,  as  a  prima  facie,  if  not  a  con- 
clusive bar  to  a  specific  performance ; 
Walker  v.  Jeffries,  1  Hare,  341,  348. 
In  Brashier  v.  Oratz,  6  Wheaton, 
528,  notes  were  given  for  the  pur- 
chase-money by  the  vendee,  who  took 
the  burden  of  the  legal  measure  neces- 
sary to  complete  the  title  on  himself. 
These  notes  were  not  paid  at  maturi- 
ty, nor  for  several  years  afterwards, 
nor  were  any  efficient  measures  taken 
by  the  vendee  to  clear  the  title.  The 
vendor  finally  offered  to  convey,  if  the 
vendee  would  make  payment,  and  re- 
ceiving no  answer,  took  the  matter 
into  his  own  hands,  and  completed 
the  title  for  his  own  benefit.  Under 
these  circumstances,  the  vendee  was 
held  not  to  be  entitled  to  a  specific 
performance.  The  right  of  the  ven- 
dor to  determine  the  contract,  by  an 
express  notice  that  he  will  consider  it 
at  an  end,  unless  the  defaultof  the  ven- 
dee is  made  good  by  an  immediate  pay- 
ment, was  also  held  in  Rogers  v.  Saun- 
ders, 16  Maine,  92 ;  Hatch  v.  Cohb,  4 
Johns.  Ch.  559 ;  Kirhi/  v.  Harrison,  2 
Ohio,  N.  S.  326,  332;  and  Jackson  v. 
Ligon,  3  Leigh,  IQl.  The  time  fixed 
for  the  notice  must  be  reasonable,  and 
not  such  as  needlessly  to  embarrass 
the  opposite  party,  by  requiring  him 
to  do  that  at  once,  which  is  impossi- 
ble at  the  moment,  but  which  might  be 
accomplished  within  a  short  period ; 
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Wisicall  V.  M'  Gowan,  1  Hoffman,  Ch. 
1^5, 139 ;  and  the  notice  itself  must  be 
sufficiently  explicit,  to  leave  no  doubt 
of  the  penalty  which  will  be  exacted 
for  a  non-compliance  with  its  terms, 
on  the  one  hand,  nor  that  a  deed  will 
be  executed  on  the  other,  and  pay- 
ment made,  if  its  terms  be  complied 
with  J  Tiernan  v.  Roland,  3  Harris, 
429  ;  but  with  these  restrictions,  the 
right  of  either  party  to  bring  the  con- 
tract to  a  close,  in  one  way  or  the 
other,  is  undoubted,  and  has  been 
repeatedly  vindicated  by  courts  of 
equity;  Souihcomb  v.  The  Bishop 
of  Exeter,  6  Hare,  213 ;  Thompson 
V.  Dulles,  5  Richardson,  Equity,  370 ; 
Sighy  v.  Whittalcer,  8  Ohio,  198. 
When,  however,  the  vendor  sent  a 
notice,  fixing  the  25th  of  January  as 
the  period  at  which  he  insisted  on  the 
final  execution  of  the  contract,  and  a 
correspondence  followed  between  the 
counsel  of  the  parties,  which  did  not 
terminate  until  February  5th ;  a  bill 
filed  by  the  vendee  on  the  4th  of 
March,  asking  and  tendering  an  im- 
mediate execution,  was  held  in  time  to 
exonerate  him  from  the  charge  of 
laches ;  the  existence  of  an  incum- 
brance, affording  a  sufficient  explana- 
tion for  his  not  proceeding  sooner,  and 
without  the  aid  of  the  court ;  Prothero 
V.  Smith,  6  Eichardson,  Equity,  324. 
It  would  seem  doubtful,  whether 
any  length  of  default  will  give  a 
right  to  determine  the  contract,  in 
the  absence  of  notice,  and  where 
the  presumption  of  abandonment  is 
repelled  by  actual  possession.  But 
there  can  be  no  doubt,  that  delay 
may  constitute  a  bar  to  a  specific 
performance,  when  it  results  in  a 
change  of  the  attendant  circumstan- 
ces, of  such  a  nature  as  to  render  it 


inequitable  to  enforce  the  contract ; 
Pratt  v.  Carroll,  8  Cranch,  471;  An- 
thony V.  Leftwich,  3  Randolph,  238  ; 
Bellas  V.  Hays,  5  S.  &  R.  427 ;  Pat- 
terson V.  Martz,  8  Watts,  373  ;  ante. 
And  delay  will  always  operate  strong- 
ly on  the  mind  of  a  chancellor,  in 
doubtful  or  suspicious  cases,  or  when 
the  evidence  is  in  other  respects  equal- 
ly balanced,  by  affording  ground  for 
the  belief  that  it  may  have  been  in- 
tentional, and  with  a  hope  of  obtaining 
an  unfair  advantage,  or  that  time  would 
sweep  away  the  witnesses,  or  proof  of 
the  opposite  party  ;  Kirhy  v.  Sarri- 
son,  2  Ohio,  N.  S.  324;  Smith  v. 
Texas,  13  Texas,  459.  In  this  re- 
spect, the  course  of  equity  differs  es- 
sentially from  that  of  the  common 
law,  which,  regarding  time  as  mate- 
rial until  the  right  of  action  is  com- 
pleted, regards  it  as  wholly  immate- 
rial afterwards,  unless  enduring  suffi- 
ciently long,  to  give  rise  to  a  presump- 
tion of  release  or  payment. 

Where  there  is  an  inability  to  com- 
ply with  the  requisitions  of  the  con- 
tract in  substance,  the  difficulty  is 
much  greater  than  where  there  has 
been  merely  a  failure  to  fulfil  them  at 
the  appointed  time.  Even,  under 
these  circumstances,  however,  equity 
does  not  consider  its  jurisdiction  over 
the  contract  as  necessarily  at  an  end, 
but  will  go  as  far  as  it  can  consistent- 
ly with  justice,  in  carrying  it  into  exe- 
cution. When  the  inability  or  fail- 
ure to  fulfil  the  contract,  is  on  the  side 
of  the  party  who  seeks  to  enforce  it, 
it  might  have  been  thought  more  in 
harmony  with  general  principles,  to 
refuse  to  compel  the  other  party  to 
accept  a  substituted  performance,  in- 
stead of  that  to  which  he  is  entitled 
by  the  terms  of  the  contract ;  Heed 
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V.  Noe,  9  Yerger,  283.  Still,  how- 
ever, if  the  difference  be  immaterial 
in  itself,  or  manifestly  and  exactly  sus- 
ceptible of  compensation,  it  may  be 
more  equitable,  to  mould  the  contract 
to  suit  the  circumstances,  than  to  al- 
low it  to  fail  altogether;  Tomlinson 
V.  Savage,  6  Iredell,  Eq.  430.  Thus, 
in  King  v.  Bardeau,  6  Johnson,  Ch, 
88,  where  two  lots  were  sold  at  auc- 
tion at  the  same  time,  and  to  the  same 
person,  and  the  buildings  on  one  pro- 
jected on  to  the  other,  it  was  held 
that  the  vendor  might  enforce  the  per- 
formance of  the  contract  against  the 
purchaser,  although  the  latter  was  en- 
titled to  a  deduction  from  the  pur- 
chase-money, in  proportion  to  the 
diminution  in  the  value  of  the  pur- 
chase. In  this  case,  however  the 
purchaser  obtained  all  that  he  had 
bargained  for,  with  regard  both  to 
boundaries  and  quantity,  and  the  dif- 
ficulty arose  solely  out  of  a  misdescrip- 
tion of  the  buildings,  as  standing 
wholly  on  one  lot,  while  they  really 
overreached  a  few  inches  on  the  other. 
It  is,  therefore,  hardly  a  precedent  for 
compelling  the  vendee  to  accept  a  con- 
veyance of  land,  differing  materially 
in  position,  quantity,  or  value,  from 
that  which  he  has  agreed  to  purchase. 
The  same  remark  applies  to  the  case 
of  Weems  v.  Brewer,  2  Harris  &  Gill, 
890.  The  vendee  there  set  up  the 
failure  of  the  vendor's  title  to  part  of 
the  land,  as  a  reason  why  he  should 
not  be  compelled  to  complete  the  pur- 
chase. But  as  it  appeared  that  he  had 
purchased  in  the  adverse  title  to  this 
part,  and  thus  at  once  removed  the 
defect,  and  furnished  a  measure  of 
compensation  for  its  existence,  a  spe- 
cific performance  of  the  contract  was 
decreed,  with  a  deduction    of   the 


amount,  which  he  had  paid  from  the 
purchase-money. 

Some  of  the  earlier,  if  not  of  the 
later,  English  cases,  carried  the  doc- 
trine further,  and  to  the  extent  of 
compelling  the  purchaser  to  accept  a 
performance  materially  different  from 
that  for  which  he  had  stipulated,  and 
to  make  up  the  difference,  by  a  corres- 
ponding deduction  from  the  purchase- 
money,  (ante,  70,)'  and  dicta  may 
be  found  in  this  country,  sanctioning 
the  same  doctrine.  But  it  has  not 
been  fully  or  authoritatively  estab- 
lished by  actual  decision.  In  Hep- 
hum  V.  Auld,  5  Cranch,  276,  the 
majority  of  the  court  held,  that  the 
vendee  might  be  compelled  to  com- 
plete the  contract,  where  the  quantity 
of  land  proved  less  than  had  been  im- 
agined, but  not  where  there  was  a 
failure  of  title  to  part  of  the  land. 
But  Livingston,  J.,  expressed  his  dis- 
sent on  the  former  point,  and  from 
the  idea,  that  there  can  be  any  right 
to  apportion  the  contract  at  the  re- 
quest of  the  vendor,  and  compel  the 
vendee  to  accept  a  smaller  quantity 
of  land  than  he  has  purchased,  with 
a  compensation,  for  the  want  of  the 
residue.  In  Jackson  v.  Ligon,  3 
Leigh,  161,  the  vendee,  who  had  pur- 
chased a  farm  of  686  acres,  and  gone 
into  possession  of  the  whole,  was  held 
entitled  to  throw  up  the  whole  bar- 
gain, on  discovering  that  the  title  was 
defective  as  to  206  acres,  although 
separated  from  the  residue  by  a  public 
road.  In  Best  v.  Stow,  2  Sandford, 
298,  the  court  refused  to  compel  a 
vendee  to  accept  lands  lying  in  one 
county,  which  had  been  represented 
by  the  vendor  as  situated  in  another, 
or  to  enter  into  an  examination,  whe- 
ther the  mistake  was  material  in  itself, 
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or  susceptible  of  pecuniary  compensa- 
tion. And  in  M'KeanY.  Reed,  QJAt- 
tell's  Select  Cases,  395,  it  was  decided, 
that  the  vendee  could  not  be  com- 
pelled to  accept  part  of  the  land  pur- 
chased, with  compensation  for  the 
failure  to  convey  the  residue.  And 
the  same  rule  was  followed  in  Buch- 
anan V.  Alwell,  8  Humphreys,  516, 
and  Cunningham,  v.  Sharp,  11  Id. 
116. 

Although  a  court  of  equity  may  not 
be  entitled  to  apportion  an  entire  con- 
tract, there  can  be  no  such  difficulty, 
when  the  contract  is  severable  either 
in  its  terms  or  its  nature.  Thus,  in 
Osborne  v.  Bremar,  1  Dessaussure, 
486,  where  lots  of  land  were  sold 
severally  at  auction,  it  was  decided, 
that  the  circumstance  that  they  were 
bought  by  one  purchaser,  did  not 
render  the  contract  entire  for  the 
whole,  nor  entitle  him  to  make  a 
failure  of  title  to  one,  a  ground  for  re- 
sisting a  specific  performance  as  to 
the  rest,  although  he  had  in  fact  pur- 
chased the  latter,  solely  with  a  view 
to  the  use  of  the  former.  But  it  does 
not  necessarily  follow,  that  a  contract 
is  severable  because  it  relates  to  two 
distinct  tracts  of  land,  and  it  was  held 
in  Cunningham  v.  Sharp,  11  Hum- 
phreys, 116,  that  when  two  different 
though  adjoining  tracts  were  bought 
at  the  same  time,  a  fa;ilure  of  title  to 
one,  was  a  bar  to  a  bill  filed  to  compel 
the  purchaser  to  accept  a  conveyance 
of  the  other. 

The  case  of  a  party  who  seeks  to 
make  his  own  inability  to  comply  with 
the  contract,  the  ground  of  an  applica- 
tion to  compel  the  other  party  to  ac- 
cept a  substituted  perfo'rmance,  stands 
on  the  extreme  verge  of  equitable 
jurisdiction,  and   close  to  the   line, 


which  separates  the  power  of  enforc- 
ing obligations,  from  that  of  impos- 
ing them;  2  Story,  Equity,  sect.  779. 
But  the  case  is  obviously  different, 
where  the  inability  of  the  defendant 
to  fulfil  the  contract,  is  set  up  as  a  bar 
to  the  relief  sought  by  the  complain- 
ant. Under  these  circumstances  the 
latter  is  entitled  to  have  the  contract 
fulfilled  as  far  as  practicable,  and  to 
obtain  compensation  on  those  points 
which  do  not  admit  of  fulfilment; 
Harhers  v.  Gadsden,  6  Richardson, 
Eq.  284 ;  Clark  v.  Eeins,  12  Grattan, 
98,  113.  The  application  of  this  rule 
is  well  illustrated  by  the  case  of 
Waters  v.  Travis,  9  Johnson,  450, 
where  a  suit  was  brought  for  specific 
performance  by  a  vendee,  against  a 
vendor,  who  had  disabled  himself  from 
fulfilling  the  contract,  by  selling  part 
of  the  land  to  a  third  person.  Under 
these  circumstances,  it  was  contended 
on  behalf  of  the  defendant,  that  as 
the  execution  of  the  original  contract 
had  become  impossible,  equity  could 
not  make  a  new  one,  and  that  the 
complainant  must  consequently  be  re- 
mitted to  his  action  at  law  for  damages. 
But  it  was  held  by  the  court,  that  a 
party  ought  not  to  be  allowed  to  set 
up  his  own  default  as  a  bar  to  a  right, 
which  would  have  been  valid,  if  that 
default  had  not  happened,  and  that 
the  vendee  was  consequently  entitled 
to  have  the  contract  carried  into  effect 
as  far  as  practicable,  and  to  receive 
compensation  for  that  part,  which 
could  not  be  executed.  The  law  was 
held  the  same  way  in  Voorhees  v.  De 
Meyer,  3  Sandford,  Ch.  614;  2  Bar- 
bour, 37 ;  and  Jopling  v.  Dooley,  1 
Yerger,  289,  and  is  no  doubt  well  es- 
tablished on  this  footing  throughout 
the  Union ;  Wiswall  v.  M'  Gowan,  1 
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Hoffman,  125 ;  Wetherford  v.  James, 
2  Alabama,  170 ;  Bass  v.  Gilleland, 

5  Alabama,  761;  Jones  v.  Schekleford, 
2  Bibb,  410 ;  Williams  v.  Ghampion, 

6  Hammond,  169 ;  Jacobs  v.  Lake,  2 
Iredell,  Eq.  206;  Evans  v.  Kings- 
herry,  2  Randolpb,  120 ;  Matthews  v. 
Patterson,  2  Howard,  Miss.  729; 
Eotchner  v.  >S'Ao?-«,  20  Ohio,  453. 
Thus,  when  the  vendor  dies  before 
the  time  fixed  for  the  conveyance,  and 
his  widow  refuses  to  release  her  dower, 
the  court  may  decree  a  specific  per-, 
formance  as  against  the  heirs,  and 
give  the  purchaser  compensation  by 
authorizing  him  to  retain  one-third  of 
the  purchase-money  until  the  death 
of^^the  widow ;  Springle  v.  Shields,  17 
Alabama,  295 ;  while  a  refusal  by  a 
wife  to  permit  her  husband  to  give 
full  effect  to  a  contract  of  exchange 
by  joining  with  him  in  the  deed  neces- 
sary to  carry  it  into  execution,  may 
be  compensated  by  providing  that  the 
conveyance  of  the  other  tract  shall  be 
made  in  such  a  manner,  or  with  such 
reservations  as  will  afford  a  sufficient 
indemnity  against  any  claim  which 
she  may  choose  to  bring  forward  after 
the  death  of  her  husband ;  Young  v. 
Paul,  2  Stockton,  Ch.  402. 

When,  however,  land  held  jointly 
by  three  persons — one  of  whom  was  a 
married  woman — was  sold  by  them 
under  a  contract,  to  which  the  hus- 
band was  a  party,  equity  enforced  the 
sale  as  against  the  two  owners,  who 
were  sxd  juris  ;  but  refused  either  to 
enforce  it  against  the  married  woman 
or  to  compel  her  husband  to  convey 
his  life  interest,  with  a  deduction  or 
compensation  for  the  failure  to  make 
title  to  the  inheritance ;  Glarh  v. 
i2etns,  12  Grattan,  98.  And  an  entire 
want  of  title  will,  under  ordinary  cir- 


cumstances, be"  a  reason  for  refusing 
to  decree  a  specific  performance,'  be- 
cause it  would  be  useless  to  direct  any 
one  to  convey  that  which  he  has  not 
got.  When,  however,  a  purchaser 
makes  expenditures  or  improvements 
on  the  faith  of  fraudulent  represen- 
tations of  ownership,  the  guilty  party 
cannot  escape  from  a  decree  for  specific 
performance,  merely  by  showing  that 
his  statements  were  false,  nor  without 
proving  that  he  has  made  every  reason- 
able effort  to  procure  the  title  which 
he  wrongfully  represented  himself  to 
have ;  Love  v.  Camp,  6  Iredell,  Eq. 
209  ;  Jones  v.  Garland,  2  Jones,  Eq. 
502. 

It  has  also  been  decided,  that  when 
there  is  an  entire  mistake  as  to  the 
identity  of  the  land  sold,  or  in  other 
words,  when  there  is,  in  fact  no  land 
answering  to  the  terms  of  the  agree- 
ment, and  the  intention  of  the  parties, 
the  contract  fails  altogether,  and  with 
it  the  right  to  a  specific  perform- 
ance ;  Graham  v.  Hendren,  5  Munf. 
185 ;  Morss  v.  Mmensdorff,  11  Paige, 
277;  and  the  same  rule  will  apply 
where  the  vendor  proves  to  have  only 
an  undivided  share  instead  of  the  en- 
■  tirety;  Irich  v.  Fulton,  3  Grattan,  193. 
A  contract  by  a  husband  for  the  sale 
of  real  estate  belonging  to  his  wife, 
which  she  refuses  to  carry  into  execu- 
tion, has  been  held  to  fall  within  the 
same  principle,  and  neither  to  warrant 
a  decree  that  he  should  procure  her 
to joininmakingaconveyance;  Toung 
V.  Paid,  2  Stockton,  Ch.  402 ;  Glark 
V.  Reins,  12  Grattan,  98 ;  nor  that 
his  interest  as  tenant,  by  the  curtesy, 
should  be  conveyed  separately,  and 
compensation  made  for  the  difference 
in  value  between  an  estate  for  life  and 
the  inheritance ;  Evans  v.  Kingsherry, 


SETON    V.     BLADE. 


91 


2  Eandolph,  120 ;  Watts  v.  Kinny,  3 
Leigh,  272.  And  when  the  sale  is 
of  all  the  right,  title  and  interest 
of  the  vendor,  under  a  contract  with 
third  parties,  and  not  of  an  ahsolute 
estate  or  title,  the  purchaser  will  not 
necessarily  be  entitled  to  compensa- 
tion for  a  partial  failure,  and  may  be 
compelled  to  choose  between  rescind- 
ing the  sale  altogether,  and  paying 
the  purchase-money  without  abate- 
ment; Bailey  v.  Jajnes,  11  Grattan, 
468.  In  Clark  v.  Reins,  however, 
a  contract  of  sale  made  by  two  of  three 
tenants  in  common,  in  conjunction 
with  the-  husband  of  the  third,  who 
was  a  married  woman,  was  specifically 
enforced  against  the  parties  who  were 
sui  juris,  and  able  to  make  title  on  the 
payment  of  their  proportion  of  the  pur- 
chase-money ;  although  a  decree  was 
refused  against  the  husband  and  wife 
for  the  remaining  portion. 

The  better  opinion  would  seem  to 
be,  that  when  the  vendee  is  aware  at 
the  time  of  filing  the  bill,  that  the 
vendor  has  conveyed  the  whole  estate 
since  the  sale,  to  a  purchaser  without 
notice,  he  is  not  entitled  to  apply  to 
equity,  either  for  a  specific  perform- 
ance, which  he  knows  to  be  imprac- 
ticable, or  for  compensation,  which 
can  be  equally  well  obtained  by  an 
action  on  the  contract  for  damages; 
Hatch  V.  Gohb,  4  Johnson,  Chan- 
cery, 559;  Kempshall  v.  Stone,  5 
Id.  195;  Morss  v.  Elmensdorff,  11 
Paige,  277.  But  a  sale  to  a  pur- 
chaser .with  notice,  will  not  preclude 
the  performance  of  the  contract,  nor 
divest  the  jurisdiction  of  equity,  be- 
cause the  conscience  of  the  buyer  is,  un- 
der these  circumstances,  still  charged 
with  the  trust;  ante,  vol.  2,  p.  182; 
M' Morris  v.  Crawford,  15  Alabama, 


271 ;  Dickinson  v.  Any,  25  Id.  424 ; 
Foss  V.  Haynes,  31  Maine,  81 ;  nor  will 
it  be  divested  by  a  sale,  after  such  a 
default  by  the  vendee  in  point  of 
time,  as  to  deprive  him  of  all  remedy 
on  the  contract  at  law,  though  not  of 
right  in  equity ;  Wiswall  v.  M'  Gowan, 
1  Hoffman,  125. 

Ordinarily  speaking,  when  the  exe- 
cution of  the  contract  is  impossible  in 
consequence  of  the  failure  of  title,  or 
from  any  other  cause,  equity  will  not 
substitute  compensation  for  perform- 
ance, and  will  remit  the  complainant  to 
his  remedy,  by  an  action  for  damages 
in  a  common  law  tribunal ;  Sims  v. 
M'Bwen,  27  Alabama,  184 ;  Lewis  v. 
Yale,  4  Florida,  418;  and  hence, 
when  the  land  is  shown  to  have  been 
conveyed  to  a  purchaser,  without  no- 
tice, before  the  suit  was  brought,  the 
bill  will  usually  be  dismissed,  and  the 
vendee  left  to  seek  compensation  else- 
where; Kempshall  v.  Stone,  5  John- 
son, Ch.  194 ;  especially  if  he  knew 
of  the  conveyance  at  the  time  of  issu- 
ing the  subpoena,  and  cannot  plead 
ignorance  as  an  excuse  for  instituting 
a  suit,  which  cannot  be  conducted  to 
a  successful  termination ;  Hatch  v. 
Colh,  [4:  Johnson,  Chancery,  559 ; 
M' Queen  v.  Choutean,  20  Missouri, 
222.  When,  however,  the  conveyance 
is  anterior  to  the  time'  of  filing  the 
bill,  or  is  unknown  at  the  period  when 
it  is  filed,  or  when  there  are  other 
special  circumstances  constituting  an 
equity  on  the  one  hand,  or  rendering 
the  remedy  at  law  insufficient  or  pre- 
carious on  the  other,  a  specific  com- 
pensation may  be  decreed  as  a  substi- 
tute for  a  specific  performance;  Aday 
V.  Echols,  18  Alabama,  353,  383 ; 
Woodward  v.  Harris,  2  Barbour,  439 ; 
Wiswell   V.    M' Gowan,   1   Hoffman, 
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Ch.  125.  Thus  a  purchaser  may  oh- 
taiu  a  pecuniary  indemnity  or  satisfac- 
tion for  improvements  made  on  the 
land,  under  a  contract,  which  falls 
short  of  the  requisites  for  a  specific 
performance ;  Parlthurst  v.  Van  Cort- 
landt,  1  Johnson,  Ch.  273 ;  while  a 
vendor  will  be  compensated  for  injury 
done  to  the  land  by  a  purchaser,  whjo 
commits  the  injustice  of  pleading  the 
statute  after  going  into  possession : 
if  from  lapse  of  time  or  other  causes, 
no  adequate  remedy  could  be  had  at 
law;  Phillips  v.  Thompson,  1  John- 
son, Ch.  131.  Some  of  the  cases  would 
seem  to  imply  that  compensation 
should  be  given,  whenever  perform- 
ance is  rendered  impossible  by  the 
default  or  inability  of  the  vendor; 
Slaughter  v.  Tindle,  1  Littell,  358  ; 
Fisher  v.  Kay,  2  Bibb,  434 ;  Williams 
V.  Champion,  6  Ohio,  169;  Dustin 
V.  Newcomer,  8  Id.  49 ;  and  there 
will  be  an  undoubted  right  to  a  pecu- 
niary indemnity,  when  the  circum- 
stances are  such  as  to  render  an  equit- 
able lien  or  hold  on  the  land  essential 
to  the  purposes  of  justice,  as  when 
labor  has  been  expended  or  improve- 
ments made  on  the  faith  of  a  gift  or 
contract,  which,  from  the  want  of  cer- 
tainty or  other  causes,  cannot  be  en- 
forced specifically;  King  v.  Thomp- 
son, 9  Peters,  218 ;  Howie  v.  Stone- 
street,  6  Maryland,  418,  431 ;  Evans 
V.  Battle,  19  Alabama,  398 ;  ante, 
vol.  1,  734. 

When  the  land  sold,  proves  to  con- 
tain a  great  excess  in  quantity,  over 
the  amount  anticipated  by  the  parties 
to  the  sale,  equity  will  not  decree  the 
execution  of  the  contract  as  to  the  ex- 
cess, unless  upon  the  terms  of  a  pro- 
portionable augmentation  of  the  price 
paid  by  the  vendee;  King  v.  Hamil- 


ton, 4  Peters,  311;   Smith  v.  Smith, 
4  Bibb,  81. 

The  fourth  section  of  the-  English 
Statute  of  Frauds,  as  enacted  in  most 
of  the  states  of  this  country,  declares 
that  no  action  shall  be  brought  to 
charge  any  person  on  any  contract  or 
sale  of  land,  tenements,  or  heredita- 
ments, unless  in  writing,  and  signed 
by  the  party  to  be  charged,  or  some 
agent  lawfully  authorized.  And  it  is 
well  settled  in  England  under  the 
principal  case,  and  other  authorities, 
that  as  the  obligation  of  a  contract, 
signed  only  by  one  party,  is  impliedly 
reserved  by  this  section,  against  the 
party  who  signs  it,  it  will  be  enforced 
in  equity  as  well  as  at  law,  notwith- 
standing the  objection  arising  from 
the  want  of  mutuality,  it  being  said 
that  the  remedy  becomes  mutual  as 
soon  as  a  bill  is  filed,  and  an  execution 
of  the  contract  tendered,  whatever  it 
may  have  been  before,  and  that  this  is 
sufficient  to  satisfy  the  requisitions  of 
substantial  equity ;  Ives  v.  Hazard,  4 
Rhode  Isl.  15;  1  Sug.  on  Vend.  ch.  3, 
sect.  312.  And  this  construction  has 
been  adopted  in  general  in  this  coun- 
try, although  not  without  some  doubt 
as  to  its  correctness;  Clason  v.  Bailey, 
14  Johnson,  484 ;  Laning  v.  Cole,  3 
Green,  Ch.  229;  Getchell  v.  Jewett, 
4  Grreenleaf,  350;  Rogers  v.  Saun- 
ders, 16  Maine,  92 ;  Esmay  v.  Gor- 
ton, 18  Illinois,  483.  In  Pennsyl- 
vania, however,  the  fourth  section  of 
the  statute  has  been  omitted,  and 
only  the  first  sections,  which  declare 
that  no  estate  or  interest  in  land 
shall  pass  without  writing,  re-enacted. 
And  it  has  been  decided  that,  al- 
though verbal  contracts  for  the  sale 
of  land,  are  thus  left  in  full  force  as 
contracts,  they  are  so  far  within  the 
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construction  of  the  act,  as  not  to 
authorize  a  decree  of  specific  perform- 
ance. Hence  an  inference  has  been 
drawn,  that  as  in  the  absence  of  the 
fourth  section,  there  is  no  reason  for 
implying  an  exception  to  the  general 
rule,  that  the  obligation  of  contracts 
must  be  mutual;  a  contract  signed 
only  by  one  party  ought  not  to  be 
specifically  enforced  against  him,  be- 
cause he  cannot  haye  a  corresponding 
remedy  against  the  other  party,  and 
that  both  will  be  left  to  their  remedy 
at  law,  where  they  can  meet  on  terms 
of  equality.  The  law  was  so  held  in 
Wilson  Y:  Clark,  1  W.  &  S.  554 ;  and 
Parrish  v.  Koons,  1  Parsons,  Equity 
Gases,  79 ;  overruling  Lowry  v.  Me- 
haffy,  10  Watts,  387,  where  the  point 
had  been  held  the  other  way,  but 
where  the  question  was  not  necessa- 
rily before  the  court,  because  the  con- 
tract had  been  executed  by  the  entry 
of  the  purchaser,  and  thus  rendered 
binding  independently  of  the  writ- 
ing. In  M'Far&on's  Appeal,  1  Jones, 
503,  however,  the  court  returned  to 
the  ground  taken  in  Lowry  v.  Me- 
haffey,  by  deciding  that  a  writing 
signed  by  one  party  and  accepted  by 
the  other,  would  take  the  contract 
out  of  the  statute  against  the  former, 
notwithstanding  the  want  of  the  sig- 
nature of  the  latter. 

The  cases  can  hardly  be  said  to  be 
quite  consistent,  for  while  mutuality 
of  obligation,  has  been  held  to  be 
necessary  by  courts  which  do  not 
require  that  mutuality  of  signature 
which  can  alone  render  the  contract 
mutually  binding :  Duval  v.  Myers, 
2  Maryland  Ch.  401 ;  in  D' Arras  v. 
Keyser,  the  Supreme  Court  of  Pennsyl- 
vania enforced  a  covenant  to  convey  on 
payment  of  the  purchase-money,  in  the 


absence  of  any  stipulation  that  the 
money  should  be  paid,  thus  giving 
the  vendee  a  remedy  which  could  not 
have  been  resorted  to  by  the  vendor. 
In  Bodine  v.  Glading,  9  Harris,  50, 
on  the  other  hand,  a  provision  that  the 
vendor  might  re-sell  if  the  money 
was  not  paid  at  a  day  certain,  was 
held  to  deprive  him  of  the  right  to 
enforce  the  contract  after  the  day  had 
passed,  by  introducing  an  inequality 
into  the  relations  of  the  parties,  and 
destroying  that  mutuality  which  was 
said  to  be  essential  to  a  decree  for 
specific  performance.  And  the  ques- 
tion when  a  promise  to  sell  or  con- 
vey, if  the  vendee  will  pay,  will 
have  sufiicient  mutuality  to  warrant 
a  decree  for  a  specific  performance,  in 
the  absence  of  a  provision  to  accept 
and  pay  for  the  conveyance,  is  one  of 
much  nicety,  and  requires  an  atten- 
tive investigation;  De  Cordova  v. 
Smith,  9  Texas,  129 ;  Stutenburgh  v. 
Tomphins,  1  Stockton,  Ch.  332,  334. 
For  although  contracts,  in  considera- 
tion of  performance,  are  not  less  valid 
than  those  which  grow  out  of  mutual 
promises,  no  action  can  be  main- 
tained upon  them,  until  the  act  for 
which  they  are  conditioned  is  per- 
formed, or  some  step  taken  towards 
performing  it ;  2  Am.  Lead.  Cases,  88, 
4th  Am.  ed. ;  unless  they  are  invested 
with  a  permanancy  of  obligation  by  a 
seal,  which  they  cannot  otherwise  de- 
rive from  anything  short  of  the  perform- 
ance of  the  consideration,  and  they 
should  not  therefore  be  specifically  en- 
forced, unless  they  have  been  so  far 
acted  on  by  one  party  as  to  render  them 
binding  on  the  other.  It  would  seem  to 
follow  that  a  unilateral  contract  for  the 
conveyance  of  land  on  the  payment  of 
the  price  at  a  day  certain,  should  not 
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be  carried  into  execution  unless  a 
tender  is  made  at  the  day,  or  payment 
accepted  then  or  subsequently.  There 
is,  however,  no  doubt  that  a  contract 
may  be  enforced  by  equity,  notwith- 
standing the  want  of  a  mutual  obliga- 
tion, if  the  promise  made  by  one  party 
has  led  the  other  to  place  himself  in 
a  position  where  he  must  be  a  loser 
unless  the  promise  be  fulfilled ;  Lati- 
ing  Y.  Cole,  3  Green,  Ch.  229 ;  France 
V.  France,  4  Halsted,  Ch.  650 ;  Young 
V.  Paul,  2  Stockton,  Ch.  402 ;  Yer%j 
V.  Levy,  13  Howard,  345 ;  or  if  the 
agreement  be  under  seal,  and,  there- 
fore, binding  on  the  vendor  before 
and  irrespectively  of  the  performance 
of  the  consideration ;  Kerr  v.  Day,  2 
Harris,  112.  And  whenever  a  contract 
is  so  far  mutual  that  the  assent  of  one 
party,  manifested  by  filing  a  bill  or  in 
any  other  manner,  will  render  it  bind- 
ing on  both,  it  may  unquestionably 
be  made  the  subject  of  a  specific  per- 
formance; Ives  v.  Sazard,  4  Rhode 


Island,  15 ;    Farioell  v.  Lowther,  18 
Illinois,  252. 

It  was  held  in  Eigdon  v.  Thomas, 
1  Harris  &  Gill,  139;  and  Barry  v. 
Ooombe,  1  Peters,  640,  650,  that  the 
contract  need  not  be  signed  at  the 
end,  in  order  to  constitute  a  signa- 
ture, within  the  meaning  of  the  sta- 
tute ;  and  that  where  a  bond  executed 
by  one  party,  and  conditioned  for  the 
conveyance  of  land  to  the  other,  had 
been  prepared  by  the  latter,  and  set 
forth  his  name  as  obligee,  in  his  own 
handwriting,  it  was  sufficiently  signed 
to  render  him  equitably  liable  on  the 
contract ;  and  the  same  point  was 
decided  in  M'  Connel  v.  Brillhart,  17 
Illinois,  854,  and  Ives  v.  Hazard, 
4  Rhode  Island,  14.  In  New  York, 
however,  the  provisions  of  the  statute 
expressly  require  subscription,  and 
cannot,  therefore,  be  satisfied  by  set- 
ting forth  the  name  of  the  party  in  the 
course  of  the  writing,  and  not  at  the 
bottom ;  Coles  v.  Bourne,  10  Paige,526. 
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HUGUENIN  V.  BASELEY. 

NOY.   14,  16,  It,  18,  23,  180r. 

reported  14  yes.  273. 

Voluntary  Settlement  obtained  bt  an  Agent. — Undue  Ineluence.] 
—  Voluntary  settlement  hy  a  widow  upon  the  defendant,  a  clergyman,  and 
his  family,  set  aside,  as  ohtained  hy  undue  influence  and  abused  confi- 
dence in  the  defendant,  as  an  agent  undertaking  the  management  of  her 
affairs;  upon  the  principles  of  public  policy  and  utility,  applicable  to  the 
relation  of  guardian  and  ward. 

The  object  of  the  bill  in  this  cause  was  to  set  aside  a  conveyance,  made  by 
the  plaintiff  Mrs.  Huguenin,  previously  to  her  marriage  with  the  other  plain- 
tiff, her  second  husband,as  having  been  improperly  and  fraudulently  obtained. 
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The  following  are  the  principal  circumstances,  established  by  evidence  and 
admission,  under  which  this  relief  was  sought. 

In  1803,  Mrs.  Huguenin,  then  Mrs.  Hill,  appeared  to  be  entitled  in  fee 
simple  to  the  manors  of  Cleydon  and  Hampton  Gay,  and  other  estates  in  Ox- 
fordshire, under  the  ultimate  limitation  of  the  reversion  by  a  will,  dated  in 
1768,  to  her  father,  Richard  Hindes,  who  had  gone  to  Jamaica,  where  he  had 
acquired  considerable  property,  real  and  personal,  which  upon  his  death  also 
descended  to  her. 

After  some  correspondence  with  their  solicitors  in  England,  she,  in  Septem- 
ber, 1803,  returned  with  her  husband  from  Jamaica.  He  died  in  October, 
1803 ;  and  in  November,  she  being  then  about  the  age  of  forty,  first  became 
acquainted  with  the  defendant,  Thomas  Baseley,  a  clergyman,  who  was  also 
connected  with  the  family  of  *Hindes,  and  had  with  other  persons,  pj,.»-„-, 
upon  the  death  of  the  testator  in  1798,  instituted  a  suit  claiming  as  L  J 
heirs-at-law  of  Richard  Hindes ;  in  which  cause  an  inquiry  directed  by  the 
Lord  Chancellor,  produced  the  title  of  Mrs.  Huguenin  as  the  only  child  of 
Richard  Hindes. 

The  bill  stated,  that  the  defendant  Baseley,  with  the  view  of  getting  the 
control  and  management  of  the  said  estates,  and  of  getting  them  ultimately 
settled  upon  himself,  procured  an  introduction  to  Mrs.  Huguenin ;  and  having 
by  various  means  ingratiated  himself  with  her,  represented  that  her  solicitors 
had  mismanaged  and  neglected  her  property,  and  induced  her,  then  a  stranger, 
having  no  friends  or  relations  in  England,  and  being  quite  ignorant  of  the 
value  of  property,  to  withdraw  her  affairs  from  those  solicitors  and  to  place 
them  in  the  hands  of  the  defendant ;  who,  with  such  design,  wrote  the  follow- 
ing letter,  which  she,  by  his  inducement,  caused  to  be  copied  and  signed,  and 
sent  to  the  solicitors  : — 

"  Sirs, — Having  been  so  unfortunate  as  to  lose  the  best  of  husbands  and  the 
sincerest  of  friends,  by  the  premature  death  of  Mr.  Hill,  I  feel  myself,  as  it 
were,  left  in  that  unprotected  state  that  I  now  want  the  assistance  of  some 
friend  with  whom  I  can  advise,  in  the  adjustment  of  my  affairs,  and  who  will 
kindly  interpose  in  seeing  that  my  property  is  managed  to  the  best  advantage. 
Erom  reflection,  I  have  the  greatest  reason  to  believe  that  Providence  has 
raised  me  up  a  friend,  and  that  friend  is  Mr.  Baseley,  who  will  take  upon  him 
the  trouble  of  bringing  all  my  affairs  into  such  a  plan  as  I  shall  hereafter  be 
enabled  to  conduct  them  with  facility  to  myself.  Impressed  with  this  agree- 
able idea,  I  beg  leave  to  inform  you  that  I  commit,  (subject  to  my  own  inspec- 
tion,) the  perfect  arrangement  of  my  business  with  you  into  Mr.  Baseley's 
hands ;  and  hope  that  you  will  prepare,  without  any  delay,  every  account  that 
you  have  standing  against  me,  with  the  deeds,  &c.,  of  the  estate  at  Hampton. 
As  I  wish  to  leave  London  at  Lady-day  next,  I  must  desire  that  no  delay  on 
your  part  will  take  place.  Mr.  Baseley  *will  be  ready  to  meet  you  on 
the  business  whenever  you  will  appoint  a  day.  With  this  determina-  L  ^"^J 
tion,  I  remain,  &c.  Ann  Hill." 

The  deeds  were  accordingly  delivered  to  Baseley,  and  were  deposited  by 
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him  witt  his  solicitor.  The  hill  farther  represented,  that  the  defendant  art- 
fully dissuaded  the  plaintiff  from  residing  in  the  house  at  Hampton  Gay,  and 
letting  the  estate,  as  she  had  proposed,  and  recommended  to  her  a  surveyor, 
who  gave  a  very  unfavorable  account  of  the  situation  of  the  estate;  and  the 
defendant  Baseley,  soon  afterwards  offered  her  £400  a  year  for  a  lease  of  the 
whole,  clear  of  all  expenses,  and  keeping  the  premises  in  repair,  representing 
£420  a  year  as  the  utmost  value,  which  was  confirmed  hyhis  solicitor;  that  she 
executed  the  deeds  under  th  e  persuasion  of  the  solicitor  that  they  were  her 
will,  and  the  lease  to  Baseley,  and  that  she  had  no  intention  to  give  away  or 
settle  her  estate,  &c. 

By  the  deed  dated  the  5th  of  May,  1804,  which  was  the  subject  of  the  bill, 
the  plaintifif  Mrs.  Huguenin,  in  consideration  of  10s.,  conveyed  the  Hampton 
Gay  estates  to  a  trustee,  his  heirs  and  assigns,  to  the  use  that  she  and  her 
assigns  might,  during  her  life,  receive  out  of  the  said  manor,  &c.,  an  annuity 
of  £400,  secured  by  a  trust  term  of  500  years ;  and  subject  thereto,  to  the  use 
of  the  defendant  Baseley,  for  life,  without  impeachment  of  waste,  with  remain- 
ders to  trustees  to  preserve  contingent  remainders  to  his  wife  for  life,  to  their 
children,  born,  or  to  be  born,  in  tail,  with  cross  remainders,  and  the  ultimate 
remainder  to  Mrs.  Huguenin.  The  value  of  that  estate  was  rather  more  than 
£400  per  annum. 

The  defendant,  Thomas  Baseley,  by  his  answer  represented,  that  from  the 
time  of  his  first  acquaintance  with  the  plaintifif,  a  great  intimacy  took  place, 
and  she  expressed  great  affection  for  him  and  his  family ;  that  she  complained 
of  the  conduct  of  her  solicitors,  declaring  her  intention  of  taking  the  manage- 
ment of  her  affairs  from  them ;  and  upon  her  application,  he  recommended  to 
r*4fi'i1  ^^^  *^^®  solicitor  and  a  surveyor,  and  she  intimated  to  the  defendant 
her  intention  of  settling  her  estates  on  him  and  his  family,  and  re- 
quested him  to  write  to  her  solicitors,  to  acquaint  them  that  she  should  take 
her  affairs  out  of  their  hands ;  and  the  defendant  at  her  request  did  in  her 
presence,  and  with  her  sanction,  and  according  to  her  directions,  write  the 
form  of  a  letter  for  that  purpose,  which  the  plaintiff,  as  he  believes,  copied, 
and  sent  to  her  solicitors ;  but  the  defendant  positively  denies  that  such  letter 
was  written  at  his  instigation,  or  by  his  desire ;  on  the  contrary,  he  wrote  the 
same  at  the  pressing  desire  of  the  plaintiff;  and  though  the  language  of  the 
letter  was  the  defendant's  yet  the  substance  was  in  fact  dictated  by  her.  In 
another  part  of  the  answer,  the  defendant  denied  that  he  induced  her  to  send 
that  letter,  stating  his  belief  that  it  was  written  by  him,  but  that  it  was  so 
written  at  the  particular  instance  and  request  of  the  plaintiff,  who  desired  him 
to  draw  up  such  letter,  as  before  mentioned  ;  and  he  believes  he  did,  upon  that 
occasion,  state  to  the  plaintiff,  that,  if  it  was  her  wish  to  discharge  her  soli- 
citors, such  letter  ought  to  be  in  her  own  handwriting,  as  it  would  not  be  so 
proper  for  it  to  appear  in  his  handwriting,  and  the  plaintiff  did  copy  such 
letter. 

The  answer  farther  stated,  that  the  plaintiff  frequently  expressed  to  the  de- 
fendant a  wish  to  settle  her  affairs,  and  make  a  disposition  of  her  property, 
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inquiring  whether  the  defendant  was  related  to  her,  and  who  was  her  heir;at- 
law  ;  and  being  informed,  expressed  a  great  dislike  to  that  family.  And  after 
various  conversations,  she  repeated  her  determination  to  settle  the  Hampton 
Gay  estate  on  the  defendant  and  his  family ;  and  in  March,  1804,  without  any 
persuasion,  suggestion,  or  influence,  she  gave  instructions  accordingly ;  and 
the  defendant  understood  her  intention  to  be,  to  settle  the  estate,  so  as  to  re- 
serve to  herself  a  rent-charge  for  her  life  about  equal  to  the  reasonable  rent ; 
and  that  it  was  her  wish  that  the  defendant  should  go  and  reside  there  imme- 
diately with  his  family,  so  that  the  mansion  house  might  be  kept  up ;  declaring, 
that  she  would  never  reside  there  on  ^account  of  the  trouble  of  repair-  r;;;  i  f.f.-i 
ing,  &c. ;  and  the  defendant  denied  all  the  charges  of  fraud,  in- 
fluence, &c. 

The  answer  of  the  attorney  who  prepared  the  deed,  stated,  that  when  in- 
structed by  her  to  prepare  the  settlement,  he  recommended  to  her  to  make  a 
will,  which  might  be  revoked  or  altered ;  when  she  replied,  that  she  would 
not  do  it  by  will,  on  that  account,  as,  if  she  should  alter  her  situation,  she  in- 
tended it  should  not  affect  the  settlement  of  her  property.  The  defendant, 
according  to  the  voluntary  instructions  of  the  plaintiff,  prepared  two  deeds  of 
settlement ;  viz.  that  of  the  5th  of  May,  1804,  as  to  the  Hampton  Gay  estate, 
in  the  bill  mentioned ;  and  the  other,  dated  the  21st  of  June,  1804,  relating 
to  all  her  other  estates  and  property.  In  the  former  deed,  blanks  were  left 
for  the  plaintiff's  rent-charge  and  the  names  of  the  trustees,  and  she  made 
alterations  as  to  the  uses  among  Baseley's  children,  and  as  to  the  ultimate 
limitation,  which  originally  was  to  Baseley  in  fee.  That  deed  was  settled,  and 
the  other  prepared  by  counsel ;  and  they  were  voluntarily  and  deliberately  exe- 
cuted, and  the  blanks  filled  up  by  her  direction. 

This  answer  farther  stated,  that,  in  the  deed  of  the  21st  of  June,  1804,  the 
defendant  Thomas  Baseley,  and  this  defendant,  and  William  Sleet  of  Jamaica, 
were  named  trustees,  and  the  estates  and  property  therein  comprised  were  con- 
veyed and  assigned  upon  trust  during  the  life  of  the  plaintiff  Ann  Huguenin, 
to  convey,  &c.,  according  to  her  appointment,  and  to  her  separate  use,  not- 
withstanding coverture ;  and,  after  her  decease,  for  any  future  husband  sur- 
viving her,  for  his  life,  with  remainder  to  her  children  by  any  such  marriage, 
as  tenants  in  common  in  tail,  with  cross  remainders ;  remainder  to  her  mother 
and  William  James  Clarke  and  the  survivor,  and  to  the  children  of  Clarke ; 
with  remainder  to  Thomas  Baseley  and  the  two  other  persons  named  as  trus- 
tees, as  tenants  in  common  ;  and  £5000  was  settled  on  Mary  Ann  Elliott;  and 
and  she  was  directed,  during  her  minority,  to  be  brought  up  by  Mrs.  Baseley, 
who  was  to  receive  the  interest  of  her  fortune  ;  £2000  on  Elizabeth  Eleanor 
Clarke ;  £100  *a  year  on  Mrs.  Hindes  ;  £200  a  year  on  William  James  r:|;407-i 
Clarke ;  and  by  that  deed  are  settled  several  estates  in  Jamaica,  with 
the  stock ;  several  sums  of  money  due  from  different  persons ;  a  leasehold 
estate  in  Middlesex ;  the  manor  of  Cleydon,  in  the  county  of  Oxford,  and  all 
the  estates  real  and  personal,  then  late  the  property  of  Thomas  Hindes,  not 
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before  conveyed  and  settled  by  the  plaintiff,  and  other  estates  real  and  per- 
sonal, stated  to  be  mentioned  in  the  schedules. 

This  answer  also  denied  all  the  charges  of  fraud,  misrepresentation,  &e. 

Sir.  >S'.  Romilly,  Mr.  Eollist,  and  Mr.  Trower,  for  the  plaintiffs. — The 
authorities  against  permitting  a  transaction  of  bounty  to  take  effect  between 
persons  standing  in  certain  relations  are  numerous.  Among  those  relations, 
that  of  guardian  and  ward  is  not  for  this  purpose  confined  to  persons  so  re- 
lated in  a  strict  sense — as  under  an  appointment  of  guardian  by  will,  or  by 
order  of  this  Court;  but  the  rule  includes  any  person  placing  himself  in  that 
situation  :  Sylton  v.  Hylton,  2  Ves.  547  ;  Pierce  v.  Waring,^  Griffin  v.  De 
YeuUe,^  Hatch  v.  Hatch,^  Proof  t.  Hines,*'  Dixon  v.  Olmius,  Wright  y.  Proud^ 
Newman  v.  Payne^  The  last  of  these  cases  is  perhaps  the  most  applicable  to 
this — one  person  undertaking  to  manage  the  affairs  of  another.  Such  a  trans- 
action as  this,  between  persons  so  connected,  cannot  upon  principles  of  public 
policy,  or,  as  Lord  Hardwicke  expresses  it,  public  utility,  be  permitted. 

The  law  of  other  countries,  however  affords  authorities  more  precisely  apply- 
ing to  the  circumstances  of  this  case.  According  to  Pothier,''  by  the  ancient 
law  of  France,  the  same  doctrine,  that  by  our  law  prevails  as  between  guardian 
and  ward,  is  applied  to  an  administrateur — a  person  managing  the  affairs  of 
another,  who  cannot  take  a  bounty  either  for  himself  or  his  children,  what  is 
given  to  the  children  being,  with  reference  to  natural  affection,  considered  as 
given  to  the  parent;  and  this,  by  a  singular  concurrence  with  Lord  Hard- 
r*4.fi81  '^''^^%  '^  expressed  to  be  *upon  the  ground  of  public  utility.  This 
case,  however,  goes  beyond  that.  This  is  an  instance  of  a  very  pecu- 
liar species  of  influence  gained  over  the  mind  of  this  lady  by  no  common 
means ;  appearing  by  the  letter,  written  or  dictated  by  the  defendant  for  Mrs. 
Huguenin  to  copy,  in  terms  which  he  cannot  be  supposed  to  use  in  the  light 
and  profane  way  that  too  frequently  occurs.  The  English  courts  of  justice 
do  not  afford  an  instance  of  influence  acquired  by  such  means  ;^  but  in  foreign 
Courts  such  instances  have  occurred.  According  to  Pothier,  it  has  been  de- 
cided, upon  the  same  principles  of  public  utility  that  a  confessor,  or  director 
of  the  conscience,  a  person  to  whom  another  trusted  his  spiritual  concerns  in 
matters  of  religion,  cannot  take  any  bounty  from  the  person  to  whom  he  acts 
in  that  character ;  and  the  apprehension  of  the  empire  which  these  persons 
obtain,  was  carried  so  far,  that  a  gift  to  the  order  of  which  they  were  members 
was  not  allowed  to  have  effect. 

Mr.  Richards,  Mr.  FonUavque,  Mr.  Sart,  Mr.  Martin,  Mr.  Leach,  and 
Mr.  Wetherell,  for  the  defendant. — The  conduct  of  persons  who  place  them- 

'  Cited  1  Ves.  380 ;  2  Ves.  548,  stated  from  the  Eeg.  Lib.  in  Mr.  Cox's  note,  1  P. 
Wms.  121. 

2  3  Woodd.  App.  16;  1  Bac.  Ab.  109,  ed.  by  Gwill.;  3  P.  Wmg.  131,  Mr.  Cox's  note, 
s  9  Ves.  292.  *  Ca.  t.  Talb.  111.  6  13  Ves.  136. 

6  2  Ves.  jun.  199.  '  Poth.  Traitfe  des  Donations  entre  Vifs,  S.  1. 

8  See  Norton  v.  Kelley,  2  Eden,  286. 
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selves  in  situations  of  confidence,  must  be  examined  with  the  most  scrupulous 
attention  ;  but  there  is  no  rule  that  creates  a  disability  to  take  a  bounty  under 
these  circumstances.  The  result  of  the  authorities  is,  that  the  transaction 
must  be  fairly  sifted  ;  but  a  voluntary  deed,  free  from  any  imputation  of  sur- 
prise, undue  influence,  spontaneously  executed  by  a  person  with  her  eyes  open, 
cannot  be  set  aside  in  a  court  of  equity.  In  Villers  v.  Beaumont,^  the  prin- 
ciple that  has  constituted  the  rule  ever  since,  is  laid  down  by  Lord  Nottingham, 
that,  if  a  man  will  improvidently  bind  himself  up  by  a  voluntary  deed,  and 
not  reserve  a  liberty  to  himself  by  a  power  of  revocation,  this  Court  will  not 
loose  the  fetters  he  hath  put  upon  himself,  but  he  must  lie  down  under  his 
own  folly ;  for  if  you  would  relieve  in  such  a  case,  you  must  consequently 
establish  this  proposition,  that  a  man  can  make  no  voluntary  disposition  of  his 
estate  but  by  his  will,  which  would  be  absurd. 

It  is  not  the  province  of  this  Court  to  enable  a  person  *to  rescind  r^ftpryi 
an  absurd  disposition  of  property.     The  providence  or  improvidence 
of  it,  though  an  ingredient,  with  other  circumstances,  forming  the  inference 
that  the  donor  had  not  the  free  uncontrolled  possession  of  his  mind,  will  not 
do  alone.     The  law  of  this  country  does  not  prevent  even  a  prodigal  disposi- 
tion by  a  person  of  sound  mind  and  under  no  duress.     The  case  of  Dixon  v. 
Olmius  ended  in  a  compromise.  Lord  Thurlow  finding  it  impossible  judicially 
to  act  upon  his  inclination  to  extend  the  principle.   A  deed  obtained  by  duress 
or  by  fraud,  as  where  the  party  is  deceived  by  the  substitution  of  one  instru- 
ment for  another,  is  void  throughout,  not  only  as  to  the  author,  but  as  to  all 
persons  claiming  under  it ;  but  if  a  person,  actuated  by  motives  of  gratitude 
for  services  received  and  benefits  enjoyed,  desirous  of  requiting  those  services 
and  benefits,  executes  a  purpose  of  bounty,  and  not  only  to  the  author  of  them 
but  also  to  his  children,  and  the  father,  standing  in  a  relation  of  confidence 
is  disabled  by  the  rule,  'founded  on  general  policy  or  public  utility,  to  take  in 
his  own  person,  the  failure  of  the  purpose  as  to  the  father,  merely  by  the 
effect  of  that  rule  of  general  policy,  not  through  any  misconduct  or  vice  in 
the  transaction,  shall  not  be  extended  to  the  disappointment  of  the  children 
as  it  would,  if  the  disability  arose  from  want  of  will  in  the  donor,  as  in  the 
instances  of  duress  or  fraud.     Upon  the  ground  of  general  policy,  therefore 
the  interest  of  the  children  must  be  distinguished  from  that  of  the  parent. 

In  the  case  of  Wright  v.  Proud  ^  the  transaction  was  set  aside,  as  the  party 
had  been  deceived  and  practised  upon,  not  exercising  a  fair  unbiassed  purpose 
of  bounty.  The  authority  cited  from  the  French  law  is  not  supported  by  the 
civil  law,  which,  prohibiting  donations  inter  vivos  on  the  ground  of  relation- 
ship, does  not  go  beyond  that  of  husband  and  wife ;  but  Pothier'  goes  much 
further  than  the  case  of  administrateur,  to  a  physician,  a  surgeon,  a  confessor 
every  one  who  may  have  influence,  and  extends  it  even  to  wills.  The  rule 
thus  extended  can  stand' only  upon  the  principle  of  the  civil  law,  by  which  an 

1  1  Vern.  100.  2  13  Ves.  136. 

3  Traitfe  des  Donations  entre  Yifs,  S.  1. 


100  UNDUE     INFLUENCE. 

act  of  *improTidence  even  may  be  restrained  by  the  judge.  In  tbis 
L  'J  country  a  man  bas  tbe  absolute  dominion  over  bis  property,  and  may 
give  it  away  in  any  manner  be  thinks  proper.  Then,,  to  whom  is  bounty 
usually  distributed, — to  strangers,  to  person  in  whom  no  confidence  is  placed  ? 
It  is  tbe  natural  effect  of  habits  of  intimate  connection  and  friendship.  It  is 
not  unusual  for  a  gentleman  at  a  certain  age  to  remunerate  his  tutor  by  a  gift, 
who  bas  never  been  deemed  incapable  of  taking  in  that  way ;  yet  that  would 
be  within  the  restriction  of  the  French  ordinance,  which,  singular  and  severe 
as  it  is,  does  not  go  the  length  of  prohibiting  a  present  to  the  minister  of  a 
parish  or  chapel  attended  by  the  donor. 

Admitting,  what  is  not  clear  upon  tbe  authorities,  that  tbe  relation  of 
guardian  and  ward  creates  an  absolute  disability  in  tbe  former,  precluding 
gift  by  tbe  latter,  without  distinction  between  an  act  the  result  of  abused  con- 
fidence, under  an  impulse  preventing  tbe  free  exercise  of  judgment,  and  the 
spontaneous  bounty,  springing  from  affection,  of  a  person  emancipated  from 
control,  all  accounts  settled.  Admitting  also,  according  to  Griffin  v.  De  Veulle,'- 
that  the  restriction  applies  to  any  person  assuming  the  office  and  functions  of 
a  guardian,  though  not  legally  so  constituted,  is  there  any  case  upon  the  rela- 
tion of  guardian  and  ward  in  which  youth  and  inexperience  on  one  side  were 
not  ingredients  ?  Was  that  character  ever  applied  to  a  confidential  intercourse 
between  persons  of  advanced  life  and  equal  age  ?  In  those  circumstances 
their  intercourse  was  merely  that  of  mutual  kindness  and  reciprocal  esteem. 
The  defendant  undertook  no  office.  He  never  assumed  tbe  functions  of  her 
attorney, — a  relation  involving  necessary  confidence  on  one  side,  and  probably 
influence  on  tbe  other,  calling  for  application  of  the  principle  of  public  policy ; 
but  in  the  capacity  of  attorney  another  person  was  employed  by  tbe  plaintiff, 
her  own  attorney,  who  prepared  the  deed  from  her  instructions,  without  any 
direction  or  interference  of  the  defendant.  She  went  alone  to  the  attorney's 
office,  and  gave  her  own  instructions,  from  time  to  time  *dictating 
L  * '  -^J  alterations.  It  is  then  said,  the  defendant  was  her  agent.  There  is 
no  authority  that  a  mere  agent,  generally  employed  in  receiving  rents,  &c.,  is 
not  capable  of  receiving  a  gift;  and  the  case  of  Gartside  v.  laherwood,^  where 
the  leases  were  set  aside  expressly  on  the  ground  of  fraud,  disproves  it.  The 
principle  of  public  policy  bas  no  reference  to  that  mere  naked  relation. 

This  defendant,  however,  cannot  be  represented  as  an  agent  in  that  sense, 
undertaking  for  remuneration.  If  be  was  an  agent,  every  man  acting  for  his 
friend  is  so.  Can  it  be  stated,  that  a  man  who  goes  beyond  mere  professions, 
engaging  actively  in  tbe  concerns  of  bis  friend,  is  therefore  obnoxious  to  tbis 
principle  of  public  policy  ?  Tbe  utmost  extent  to  which  this  case  can  be  car- 
ried is,  that  tbe  defendant,  as  a  friend,  advised  the  plaintiff  as  to  tbe  manage- 
ment of  her  affairs.  Her  purpose  was  settled  to  withdraw  her  affairs  from  her 
former  solicitors.     The  letter  was  obtained  from  the  defendant  in  pursuance 

1  3  "Wood.  App.  16;  1  Bac.  Ab.  109,  ed.  by  Gwill.;  3  F.  Wms.  131,  Cox's  note. 

2  1  Bro.  C.  C.  558. 
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of  that,  her  own  purpose.  Incapacity  being  neither  proved  nor  alleged,  the 
only  ground  for  relief  between  such  parties  must  be  direct  fraud.  The  letter 
amounts  to  no  more  than  a  warm  testimony  of  her  grateful  sense  of  the  defen- 
dant's friendship. 

Sir  Samuel  Komilly,  in  reply. — This  bills  puts  the  relief  it  prays,  directly 
upon  the  ground  of  undue  influence,  exerted  by  the  means  of  spiritual 
ascendancy,  distinctly  charging  that  the  defendant  had  taken  upon  himself  to 
be  the  adviser  of  this  lady,  and  the  manager  of  her  property,  and  stating  the 
letter  as  an  instance  of  that  influence.  But,  divesting  this  case  of  that  rela- 
tion and  influence,  and  considering  it  as  the  case  of  a  stranger,  the  evidence 
of  fraud  or  misapprehension  is  so  strong,  that  this  transaction  could  not  pos- 
sibly stand.  Upon  all  the  evidence  it  cannot  be  represented  that,  when  she 
executed  the  deed,  she  was  apprised  of  its  nature.  How  is  her  sudden  change 
in  so  short  a  period,  from  great  anxiety  about  this  estate,  to  be  accounted  for, 
but  from  the  effect  of  a  sort  of  fascination  ?  Of  what  consequence  was  it  to 
Mrs.  Huguenin  what  repairs  were  to  be  done,  what  ^conditions  were  r*4>T21 
to  be  kept,  according  to  the  evidence,  upon  the  supposition  that  she 
was  parting  with  the  estate  for  ever  ?  The  removal  of  her  husband's  corpse 
to  be  buried  at  Hampton  Gay  is  another  circumstance  utterly  inconsistent 
with  the  defendant's  representation  that  she  did  not  intend  to  remain  the  pro- 
prietor. Having  a  mother,  a  half-brother,  and  sister,  she  was  not  at  a  loss  for 
an  object  of  bounty.  The  evidence  as  to  her  conversation  with  the  attorney, 
suggesting  to  her  that  a  will  would  be  revocable  by  a  change  of  her  circum- 
stances, shows  that  she  looked  to  the  possibility  of  a  second  marriage.  Her 
expression  of  satisfaction  at  having  attained  her  object  cannot  be  explained 
upon  the  supposition  that  she  was  giving  away  her  estate,  but  may  be  accounted 
for  if  she  was  to  get  rid  of  the  trouble  attending  it. 

In  these  cases,  one  of  the  strongest  circumstances  is  the  appearance  by  one 
person  of  consulting  only  the  interest  of  another,  and  neglecting  his  own. 
The  passage  in  Cicero^  is  most  applicable  : — 

"  Totius  autem  injustitiae  nulla  capitalior  est  quam  eorum,  qui,  cum  maximfe  falluut, 
id  agunt,  ut  viri  bonl  esse  videantur. 

The  duty  imposed  upon  the  defendant  by  merely  undertaking  the  concerns 
of  this  lady,  made  it  impossible  for  him  to  take  the  whole  of  her  estate ;  for 
it  is  not  necessary  to  go  to  the  extent  that  he  could  not  accept  any  bounty. 
He  took  upon  him  the  entire  management  of  her  affairs — acting  as  her  agent, 
receiving  her  rents,  attending  arbitrations,  &o.,  &c.  The  rule  is  not  confined 
to  attorneys,  or  persons  entitled  to  reward.  Proofs.  Sines,^  was  the  case  of 
a  tradesman,  who  officiously  interfered;  the  relief  stands  upon  a  general  prin- 
ciple applying  to  all  the  variety  of  relations  in  which  dominion  may  he  exer- 
cised hy  one  person  over  another  f  and  this  case  discovers  one  of  a  very  pecu- 

1  Cio.  de  Off.  Lib.  1,  3.  13.  2  Ca.  t.  Talb.  111. 

'  See  Dent  v.  Bennett,  4  My.  &  Cr.  277,  where  this  proposition  is  approved  of  by  Lord 
Cottenham. 
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liar  nature, — influence  obtained  through  the  sacred  character  of  a  minister  of 
religion.  Though  there  is  no  case'  in  which  the  Court  has  proceeded  upon 
such  grounds,  the  general  principle  has  prevailed,  where  the  means  of  acquiring 
r*4731  i°fl'^^ice  were  much  less  ^powerful, — the  respect  of  a  child  or  ward 
^  for  a  parent  or  guardian.     Pothier  says,  that,  by  a  latitude  of  inter- 

pretation, proceeding  upon  principles  of  public  utility,  that  ordinance,  ex- 
pressly concerning  only  a  tutor  or  administrateur,  has  been  extended  to  the 
master  of  a  school ;  the  director  of  the  conscience  j  the  physician,  who  is  not 
permitted  during  his  attendance  to  take  a  conveyance  from  the  patient ;  and 
to  other  relations,  in  which  authority  or  influence  must  be  supposed  to  exist. 

For  the  proper  determination  of  this  case,  however,  it  is  not  necessary  to 
rely  on  such  authorities.  The  decisions  of  English  courts  of  justice  are 
amply  sufficient.  The  same  doctrine,  stated  by  your  Lordship  in  Hatch  v. 
Hatch^  was  laid  down  by  Lord  Chief  Justice  Wilmot,  in  Bridgeman  v. 
Green?  There  was  in  that  case  much  evidence,  that  the  person  was  perfectly 
aware  of  what  he  was  doing,  and  had  repeatedly  confirmed  it.  Upon  that, 
Lord  Chief  Justice  Wilmot's  observation  is,  that  it  only  tends  to  show  more 
clearly  the  deep-rooted  influence  obtained  over  him.'  "  In  cases  of  forgery, 
instructions  under  the  hand  of  the  person  whose  deed  or  will  is  supposed  to 
be  forged,  to  the  same  effect  as  the  deed  or  will,  are  very  material ;  but  in 
cases  of  undue  influence  and  imposition,  they  prove  nothing ;  for  the  same 
power  which  produces  one,  produces  the  other ;  and,  therefore,  instead  of  re- 
moving such  an  imputation,  it  is  rather  an  additional  evidence  of  it." 

Having  before^  mentioned  the  distinction  of  the  Koman  law  between  libe- 
rality and  profusion,  he  says,  our  laws  strike  no  such  boundary — "statpro 
ratione  voluntas  is  the  law  with  us;"  and  this  Court  never  did  nor  ever  will 
annul  donations  merely  as  being  improvident,  and  such  as  a  wise  man  would 
not  have  made,  or  a  man  of  very  nice  honor  have  accepted ;  nor  will  this 
Court  measure  the  degrees  of  understanding,  and  say,  that  a  weak  man,  pro- 
vided he  is  out  of  the  reach  of  a  commission,  may  not  give  as  well  as  a  wise 
man.  But,  though  this  Court  disclaims  any  such  jurisdiction,  yet,  where  a 
gift  is  immoderate,  bears  no  proportion  to  the  circumstances  *of  the 
L  -■  giver,  where  no  reason  appears,  or  the  reason  given  is  falsified,  and 
the  giver  is  a  weak  man,  liable  to  be  imposed  upon,  this  Court  will  look  upon 
such  a  gift  with  a  very  jealous  eye,  and  very  strictly  examine  the  conduct  of 
the  persons  in  whose  favor  it  is  made ;  and  if  it  sees  that  any  arts  or  strata- 
gems, or  any  undue  means  have  been  used — if  it  sees  the  least  speck  of  im- 
position at  the  bottom,  or  that  the  donor  is  in  such  a  situation  with  respect  to 
the  donee  as  may  naturally  give  an  undue  influence  over  him — if  there  be  the 
least  scintilla  of  fraud,  this  Court  will  and  ought  to  interpose ;  and  by  the 
exertion  of  such  a  jurisdiction,  they  are  so  far  from  infringing  the  right 
of  alienation,  which  is  the  inseparable  incident  of  property,  that  they  act 

1  See  Norton  v.  Relly,  2  Eden,  286.  3  9  yeg.  292. 

'2  Yes.  627;  Wilm.  58.  *  Wilm.  VO.  »  Wilm.  60,  61. 
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upon  tlie  principle  of  securing  the  full,  ample,  and  uninfluenced  enjoyment 
of  it. 

Tke  ground,  as  between  guardian  and  ward,  is  put  upon  tie  danger,  either 
of  inducing  guardians  to  flatter  the  passions  of  their  wards,  or  of  the  improper 
exercise  of  their  authority,  as  the  relation  of  husband  and  wife  is  guarded 
from  the  effects  both  of  indulgence  and  severity. 

If  this  reasoning  has  any  weight,  does  not  the  principle  apply  with  infinitely 
greater  force  to  the  present  case  ?  What  is  the  authority  of  a  guardian,  or 
even  parental  authority ;  what  are  the  the  means  of  influence,  by  severity  or 
indulgence,  in  such  a  relation,  compared  with  the  power  of  religious  impres- 
sions under  the  ascendancy  of  a  spiritual  adviser ;  with  such  an  engine  to 
work  upon  the  passions ;  to  excite  superstitious  fears  or  pious  hopes ;  to  in- 
spire, as  the  object  maybe  best  promoted,  despair  or  confidence;  to  alarm  the 
conscience  by  the  horrors  of  eternal  misery,  or  support  the  drooping  spirits 
by  unfolding  the  prospect  of  eternal  happiness :  that  good  or  evil,  which  is 
never  to  end  ?  What  are  all  other  means  to  these  ?  Are  inferior  considera- 
tions to  have  so  much  effect ;  and  is  no  regard  to  be  given  to  the  most  power- 
ful motive  that  can  actuate  the  human  mind  ?  Though  no  direct  authority  is 
produced,  your  Lordship,  dispensing  justice  *by  the  same  rule  as  your  ^^^^ 
predecessors,  upon  such  a  subject,  not  confined  within  the  narrow  '•  -' 
limits  of  precedent,  will,  as  a  new  relation  appears,  look  into  the  principles 
that  govern  the  human  heart,  and  decide  in  a  case,  far  the  strongest  that  has 
yet  occurred,  upon  this  ground  alone,  from  its  infinite  importance  to  the  com- 
munity. 

^LoRD  Chancellor  Eldon. — With  regard  to  the  interests  of  the  wife 
and  children  of  the  defendant,  there  was  no  personal  interference  upon  their 
part  in  the  transactions  that  have  produced  this  suit.  If,  therefore,  their 
estates  are  to  be  taken  from  them,  that  relief  must  be  given  with  reference  to 
the  conduct  of  other  persons ;  and  I  should  regret  that  any  doubt  could  be 
entertained,  whether  it  is  not  competent  to  a  court  of  equity  to  take  away 
from  third  persons  the  benefits  which  they  have  derived  from  the  fraud,  im- 
position, or  undue  influence  of  others.  The  case  of  Bridgeman  v.  Green,^  is 
an  express  authority,  that  it  is  within  the  reach  of  the  principle  of  this  Court, 
to  declare  that  interests  so  gained  by  third  persons,  cannot  possibly  be  held  by 
them ;  and  Lord  Hardwicke  observes  justly,  that  if  a  person  could  get  out  of 
the  reach  of  the  doctrine  and  principle  of  this  Court,  by  giving  interests  to 
third  persons,  instead  of  reserving  them  to  himself,  it  would  be  almost  impos- 
sible ever  to  reach  a  case  of  fraud.  In  that  instance,  therefore,  the  interest 
of  the  son  was  considered  as  capable  of  being  affected  by  the  decree  as  the 
interest  of  the  father.  The  case  afterwards  came  before  the  Lords  Commis- 
sioners ;  and  Lord  Chief  Justice  Wilmot  expresses  himself  thus' : — 

"  There  is  no  pretence  that  Green's  brother,  or  his  wife,  was  party  to  any 

1  November  23,  1807.  »  2  Yes.  62?  ;  Wilm.  58.  '  Wilm.  64. 
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imposition,  or  had  any  due  or  undue  influence  over  the  plaintiff;  hut  does  it 
follow  from  thence,  that  they  must  keep  the  money  ?  No  :  whoever  receives 
it  must  take  it  tainted  and  infected  with  the  undue  influence  and  imposition 
of  the  person  procuring  the  gift :  his  partitioning  and  cantoning  it  out  amongst 
r*J.7n  ^'^  ^relations  and  friends  will  not  purify  the  gift,  and  protect  it  against 
L  -^  the  equity  of  the  person  imposed  upon.  Let  the  hand  receiving  it 
be  ever  so  chaste,  yet,  if  it  comes  through  a  polluted  channel,  the  obligation 
of  restitution  will  follow  it." 

This  was  also  the  doctrine  of  Lord  Thurlow,  in  the  case  that  has  been  re- 
ferred to  :  Luttrel  v.  Lord  Waltliam  ;^  and,  though  it  was  not  practically  acted 
upon.  Lord  Thurlow  was  inclined  to  carry  it  farther.  The  object  of  the  bill 
in  that  case  was,  that  an  estate  should  be  enjoyed  as  if  a  recovery  had  been 
suiFered,  upon  the  ground  that  Luttrel  had,  while  Lord  Waltham  was  upon 
his  death-bed,  engaged  in  suffering  a  recovery,  prevented  it  with  the  view 
that  the  estate  should  devolve  upon  the  person  with  whom  he  was  connected. 
The  estate  was  by  the  law  vested  in  that  individual :  a  much  stronger  case, 
therefore,  than  the  acquisition  of  property  through  imposition.  Lord  Thur- 
low, whatever  might  have  been  his  final  decision  upon  that  case,  had  no  doubt 
that  it  was  against  conscience,  that  one  person  should  hold  a  benefit  which  he 
derived  through  the  fraud  of  another;  and  I  have  reason  to  know  that  his 
Lordship  would  not  have  discussed  the  case  so  much  at  large,  if  it  had  been 
no  more  than  that.  These  plaintiffs,  therefore,  if  entitled  to  relief  against 
Baseley,  are  equally  entitled  against  all  the  branches  of  his  family. 

Then,  as  to  persons  concerned  in  these  transactions,  I  agree  with  the  argu- 
ment, that  it  is  not  upon  the  feelings  which  a  delicate  and  honorable  man 
must  experience,  hearing  these  instruments,  taken  altogether  as  I  think  my- 
self bound  to  take  them,  nor  upon  any  notion  of  discretion  in  this  Court  to 
prevent  a  voluntary  gift,  by  a  man  stripping  himself  entirely  of  his  property, 
if  undue  influence  is  not  imputed,  that  any  judge  sitting  here  has  ever  thought 
himself  at  liberty  to  interpose.  I  agree,  further,  that  the  relief  must  proceed 
upon  what  is  alleged  and  proved  by  the  persons  complaining ;  that  their  com- 
plaints must  be  treated  as  effectual  or  ineffectual,  according  to  what  they  have, 
P^. ,  „^-,  not  what  they  could  have,  represented  :  *also,  as  to  the  defence,  it  may 
L  -I  frequently  happen  that  many  passages  may  have  taken  place  in  the 
course  of  the  transaction,  that  are  not  brought  into  view ;  but  the  case  must 
be  dealt  with  as  it  is  alleged  and  proved.  I  have,  therefore,  looked  through 
this  bill  with  reference  to  the  frame  of  it,  and  I  have  no  doubt  this  case  might 
have  been  more  clearly  reached,  if  the  situation  of  the  parties  had  enabled 
them  to  go  through  all  the  difficulties  as  to  amendment ;  also,  that  many  cir- 
cumstances might  have  been  brought  forward  on  behalf  of  the  defendants, 
which  I  am  bound  not  to  look  at :  but,  taking  the  case  as  it  stands,  though 
there  is  in  this  bill  much  foul  allegation,  which,  if  not  true,  ought  not  to  be 
there,  and  a  great  deal  of  which  is  denied  and  clearly  disproved,  there  is 

1  Sometimes  cited  as  Dixon  v.  Olmius. 
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enough  upon  the  bill,  and  in  eTidence,  to  show  that  this  deed  cannot  stand,  if 
the  whole  transaction,  taken  together,  cannot  stand. 

This  bill  seeks  relief  only  as  to  the  deed  of  May,  1804.  The  deed  of  June 
relates  to  other  estates ;  unquestionably  has  very  different  provisions,  for  very 
different  persons ;  reserving  a  degree  of  dominion,  and  considerable  dominion, 
to  Mrs.  Huguenin  over  that  property ;  and  I  am  disposed  to  think,  that  deed 
could  not  be  made  the  subject  of  the  same  bill ;  at  least,  that  it  was  not  neces- 
sary to  complicate  this  cause  by  making  that  a  subject  of  the  relief  prayed. 
But  the  view  I  take  of  this  ease  is  this :  that,  attending  to  the  effect  of  the 
letter,  the  evidence  of  the  transactions  among  these  parties,  and  attending 
more  especially  to  the  evidence  of  the  attorney,  the  defence  rests  in  a  great 
measure  upon  this :  that  the  Court  is,  by  the  nature  of  the  defence,  required 
to  look  at  this  deed,  not  merely  by  itself,  but  as  being  more  or  less  justified 
with  reference  to  the  whole  of  the  transactions,  in  the  course  of  which  it  was 
executed;  and  it  is  much  the  same  as  if  the  defendant  had  said,  he  puts  his 
case,  not  upon  that  instrument  merely,  but  as  part  of  a  general  arrangement 
of  the  plaintiff's  affairs ;  and  that  the  deed  is  to  be  considered  with  regard  not 
merely  to  its  own  contents,  but  to  the  whole  transaction,  of  which  this  deed 
forms  a  part. 

*The  great  body  of  evidence  shows  the  alarm  of  this  lady  at  the  r^Aygn 
trouble  of  taking  possession  of  an  estate,  dilapidated.  Upon  the  evi- 
dence, until  November,  1803,  she  had  no  acquaintance  whatsoever  with  Base- 
ley.  Her  age  was  about  forty.  She  had  left  in  the  West  Indies  a  mother; 
had  great  regard  for  a  female  child,  Mary  Ann  Elliot;  and  had  also  a  natural 
half-brother,  named  Clarke,  of  the  age  of  sixteen,  in  whose  education  she 
appears  to  have  been  much  interested.  She  brought  him  over  to  England ; 
placed  him  with  Mr.  Baseley  at  an  expense  to  herself  of  £200  a-year.  Her 
brother-in-faw,  Benjamin  Hill,  states,  that  he,  previously  to  the  introduction 
of  Baseley,  managed  her  concerns;  and  that,  until  after  that  introduction,  she 
expressed  her  entire  satisfaction  with  the  care  of  the  solicitors  in  whose  hands 
her  affairs  in  this  kingdom  were  placed,  which  is  confirmed  by  another  witness. 
The  bill  charges  Basel.ey  with  infusing  into  her  mind  great  dissatisfaction  with 
the  management,  and  the  want  of  professional  skill  and  care  of  those  solicitors. 
The  inference,  that  this  dissatisfaction  was  created  in  her  mind  by  Baseley, 
is  too  strong  :  that  she  entertained  that  dissaffeotion  is  clear  :  that  Baseley  did 
not  discourage  it,  that  he  gave  in  to  it,  is  in  evidence :  that  he  created  it,  I 
cannot  say :  that  he  participated  in,  and  acted  upon  it  with  her,  is  clearly 
established. 

In  October,  preceding  the  month  of  January  when  her  affairs  were  taken 
out  of  the  hands  of  those  solicitors,  her  husband,  who  came  with  her  to  Eng- 
land, died.  She  lived  with,  or  was  frequently  with  the  two  brothers  of  her 
deceased  husband.  The  answer,  therefore,  stating  that  she  was  not  without 
friends  in  this  country,  is  material ;  but  in  this  view  only,  that  it  could  be 
supposed  she  had  ever  consulted  with  them.  There  is,  however,  no  evidence, 
that  either  Baseley  ever  stated  to  them  what  she  proposed  to  do,  or  that  the 
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attorney  concerned  in  the  transaction,  as  Lord.  Chief  Justice  Wilmot  says,  felt 
the  obligation  of  taking  both  with  the  grantor  and  the  grantee,  before  this 
proposition  was  carried  into  effect.  Benjamin  Hill,  one  of  her  brothers-in-law, 
r*4791   ^^^^  aside  all  the  business  after  the  ^solicitors  were  discharged ;  and 

as  to  George  Hill,  though  there  is  evidence  that  she  did  declare  her 
purpose,  it  was  in  conversations,  in  which  it  was  suggested  to  them  both,  and 
that  ample  provision  was  to  be  made  for  their  children,  which  I  fear  had  some 
influence  with  them.     No  such  provision,  however,  was  made. 

It  is  doubtful,  upon  the  report,  whether  Mrs.  Huguenin  had  the  immediate 
means  of  acting  with  the  freedom  of  an  affluent  person.  At  the  date  of  the 
report,  the  rents  remained  to  be  accounted  for  by  Baseley,  to  the  amount  of 
£300  or  £400.  After  the  date  of  that  report,  small  sums  were  lent  to  her : 
she  had  not  even  then  paid  the  costs  of  the  deed ;  she  had  borrowed  £100  from 
the  attorney;  and  there  is  one  item  of  £57,  advanced  by  Baseley  after  June, 
1804,  to  discharge  her  husband  from  an  arrest.  Certainly,  therefore,  she  was 
not  in  a  condition  of  immediate  affluence.  Under  the  influence  of  her  dis- 
satisfaction at  the  conduct  of  the  solicitors,  in  January,  1803,  either  she 
adopted  the  resolution  of  dismissing  them,  and  placing  the  whole  management 
of  all  her  concerns  in  the  hands  of  Baseley,  calling  upon  him  to  assist  her  in 
executing  it,  or  it  was  suggested  to  her  by  Baseley.  My  opinion  is,  that  the 
weight  of  the  evidence,  which  does  not  agree  upon  this,  is,  that  she  called 
upon  Baseley,  and  desired  him  to  assist  her  in  executing  that  purpose  of  her 
own.  If  the  proposition  was  her  own,  yet  the  transaction,  in  a  court  of  jus- 
tice, has  this  character  at  least,  that  it  was  demonstration  to  Baseley  that  she 
placed  confidence  in  him,  as  high  as  one  individual  ever  placed  in  another. 
Where  the  evidence  is  contradictory,  the  fairest  way  to  the  defendant  is  to 
take  his  own  account ;  and  his  answer  represents  it  thus,  that  she  called  and 
requested  him  to  write  a  letter  to  the  solicitors ;  and  at  her  request  he  did,  in 
her  presence,  with  her  sanction,  and  by  her  direction,  write  the  form  of  a 
letter,  which  he  believes  she  copied  and  sent  to  them ;  but  he  positively  denies 
that  it  was  written  at  his  instigation  or  by  his  desire,  and  says  he  wrote  it  at 
her  pressing  desire ;  and  though  the  language  was  his,  the  substance  was  hers. 

Who  dictated  that  letter  is  of  very  little  *importance.  If  at  her  dic- 
L  ■'  tation  he  wrote  it,  and  permitted  her  to  send  it,  that  is  the  most  direct 
communication  to  him  of  the  nature  and  extent  of  the  confidence  she  placed 
in  him ;'  and  the  language  of  a  court  of  justice  has  in  all  times  been,  that,  if 
a  man  does  not  choose  to  act  upon  the  confidence  appearing  in  the  course  of  the 
transaction  to  be  so  reposed  in  him,  he  ought  to  reject  it  as  soon  as  proposed. 
This  letter  is,  therefore,  upon  the  answer,  to  be  taken  as  expressing  her  senti- 
ments in  his  language.  The  effect  of  it  is,  at  least,  a  communication  to  him 
of  the  information  that  she  was  unprotected  by  the  death  of  her  husband ; 
that  she  wanted  assistance  for  the  purpose  of  advising  her  in  the  adjustment 
of  her  affairs ;  that  she  wanted  that  friend  which  Providence  had  raised  up  for 
the  purpose  of  kindly  interposing  in  seeing  that  her  property  was  managed  to 
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the  best  advantage,  and  her  affairs  brought  into  such  a  plan  that  she  could 
conduct  them  with  facility  to  herself. 

This  letter  produced  from  the  solicitors,  rather  too  hastily,  a  total  severance 
of  themselves  from  the  concern ;  and  Baseley  entered,  to  a  certain  degree  at 
least,  upon  the  management  of  them.  The  purposes  expressed  and  alluded 
to  in  that  letter,  cannot  mean  that  all  her  estate  should  be  given  away :  that 
she  was  to  be  enabled  to  conduct  her  affairs  with  facility  by  giving  up  all  her 
title.  The  attorney,  who  states  that  he  was  satisfied  that  she  had  made  up 
her  mind  as  to  all  her  affairs,  prepared  in  June  these  two  deeds,  conveying 
this  estate,  worth  at  that  time,  at  the  lowest  calculation,  £420  a  year,  which 
Annesley  wished  to  purchase  upon  the  supposition  that  it  was  worth  £610  a 
year,  subject  to  a  rent-charge  to  herself,  with  a  term  in  trustees  to  secure  it  to 
Baseley  for  life ;  with  remainders  to  Mrs.  Baseley  for  life,  and  to  all  their 
children,  born  or  to  be  born,  and  the  ultimate  limitation  to  Mrs.  Hill.  A 
deed  was  prepared  at  the  same  time,  which  appears  intended  to  be  a  convey- 
ance of  all  her  property,  but  which  they  were  very  much  perplexed  to  describe 
conveying  all  her  freehold  estates  in  the  West  Indies  and  everywhere,  none 
of  the  parties  knowing  what  they  were ;  all  the  leaseholds  for  *livcs 
mentioned  in  a  schedule,  of  which  there  are  none ;  and  all  the  lease-  ■-  -^ 
holds  for  years,  of  which  there  are  some,  to  her  for  her  separate  use  for  life ; 
with  remainders  to  the  husband  whom  she  should  marry,  surviving  her,  and 
-to  Mrs.  Hindes  and  young  Clarke  and  his  children ;  and  the  ultimate  limita- 
tions, for  what  reasons  is  not  explained,  to  Baseley  and  the  attorney,  and  a 
person  resident  in  the  West  Indies :  this  contemporaneous  deed  permitted  to 
be  made  by  her,  having  in  comtemplation  a  second  marriage,  which  appears 
upon  the  deed  itself. 

To  the  question,  whether  these  instruments  being  such  as  I  have  represented 
them,  the  consequence  is,  that  this  Court  shall  undo  them,  I  answer,  no,  if 
they  are  the  pure,  voluntary,  well-understood  acts  of  her  mind ;  but  if  they 
have  not  that  character,  if  they  are  the  result  of  her  notion,  that  this  is  the 
true  effect  of  that  friendly  assistance,  that  kind  providential  interference  to 
which  she  was  looking  for  the  management  of  her  affairs  with  advantage  and 
facility  to  herself,  if  the  conveyance  was  executed  under  the  effect  of  that, 
which  has  always  been  considered  in  this  Court  as  undue  influence,  if  the  deeds 
themselves,  which  are  the  best  evidence,  demonstrate,  and  if  they  are  con- 
firmed by  extrinsic  evidence,  that  they  are  not  the  pure,  well-understood  acts 
of  her  mind,  this  Court  will  undo  them. 

Has  an  instance  ever  occurred  that  a  person,  situated  as  this  lady,  was  per- 
mitted to  execute  such  instruments  as  these,  with  a  purpose  of  marriage  demon- 
strated upon  one  of  them,  and  having  a  mother,  and  other  persons  whom  she 
regarded  with  affection  and  anxiety  for  their  welfare  in  life  ?  Lord  Hardwioke 
reasons  with  great  force  as  to  the  voluntary  deed,  upon  the  same  principle 
which  induced  me  to  ask,  how  it  happens  that  there  is  no  power  of  revocation 
in  this  instrument.  There  was  in  that  deed  a  power  of  revocation  :  but  it 
was  a  power  to  revoke  in  the  presence  of  three  persons,  who,  perhaps,  never 
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could  be  got  together,  wliich  was  therefore  considered  as  if  there  had  been  no 
power  of  reTocation ;  and  the  want  of  such  power  was  considered  strong  evi- 
denoe  *that  the  party  did  not  understand  the  transaction,  whence  arose 
L  -la  strong  inference  of  an  undue  purpose.  There  is  in  this  case  an  at- 
tempt to  show  why  there  was  not  a  power  of  revocation ;  and  that  is  a  part  of 
the  transaction,  one  of  the  most  liable  to  objection.  The  evidence  and  answer 
of  the  attorney  go  to  this  distinctly,  that  she  informed  him  she  was  to  have  all 
her  affairs  arranged.  He  was  struck  with  the  circumstance  of  her  making  an 
irrevocable  deed,  and  told  her  that  she  should  make  a  will.  When  she  said  that 
this  was  to  be  a  permanent  arrangement,  it  is  too  much  to  say  the  attorney  permit- 
ted himself  to  be  surprised  into  an  act  depriving  her  of  her  property  for  the 
benefit  of  Baseley's  family,  and  for  no  provident  or  wise  purpose  fettering  all 
her  other  property  by  the  various  limitations  in  the  other  deed  !  I  do  not  say, 
instruments  are  to  be  set  aside  by  the  want  of  great  delicacy  in  the  person  who 
prepared  them  :  but  I  am  bound  to  look  at  all  the  circumstances  that  led  to 
the  execution  of  a  voluntary  instrument,  and  to  observe  that  the  attorney  did 
not  state  this  improvident  act  to  the  brother  of  this  lady,  or,  as  Lord  Chief 
Justice  Wilmot  says,'  go  and  talk  both  to  the  grantor  and  grantee  upon  it. 
What  she  said  to  him  must  have  suggested  to  him  a  reason  for  resisting  more 
strenuously.  The  Court  cannot  pay  attention  to  such  circumstances  as  are 
alleged  upon  this  part  of  the  case. 

The  deed,  being  drawn  by  the  attorney  was  laid  before  a  conveyancer,  and ' 
the  simple  question  put  was,  whether  a  fine  and  recovery  were  necessary.  Why 
that  should  be  thought  of  I  do  not  know,  as  she  had  the  remainder  in  fee 
simple  vested  in  possession.  Some  observation  occurs  upon  the  contents  of 
that  instrument.  Her  annuity  of  £400  is  merely  reserved,  payable  quarterly, 
not  secured  by  any  personal  obligation.  The  three  trustees  and  the  rent-charge 
are  left  in  blank  before  the  deed  was  laid  before  counsel,  and  the  filling  up 
those  blanks  is  left  to  Baseley  and  herself;  and  the  power  of  changing  the 
trustees  does  not  depend  upon  her  pleasure,  but  is  only  given  in  the  cases  of 
inability  or  refusal  to  act.  The  *reason  that  there  is  no  power  of  revo- 
L  -*  cation  is,  that  the  gentleman  before  whom  the  draft  was  laid  thought 
his  business  was  to  execute  the  intention  of  the  parties.  There  is  a  difference 
of  opinion  upon  that,  other  gentlemen  thinking  some  observation  necessary. 
Upon  the  instructions  for  the  other  deed,  however,  they  do  not  intimate  that 
there  is  to  be  any  power  of  revocation,  or  that  she  is  to  have  any  power  to  alter 
the  uses.  Not  a  word  is  dropped  upon  the  subject.  But  by  that  deed  this 
lady,  who  was  so  shocked  at  the  notion  of  having  a  provision  that  was  not  to 
be  permanent,  has  the  power  of  making  a  deed  or  will  to  alter  completely  these 
uses.  Is  there  any  evidence  showing  why  that  power  should  be  there  ? — a 
power  not  to  revoke  the  uses,  but  much  less  convenient,  yet  open  to  all  the 
objections  that  she  could  have  to  a  temporary  instrument,  as  not  binding  her- 
self down. 

1  Wilm.  69. 
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Other  observations  occur  upon  these  instruments.  This  latter  deed,  in  the 
limitation  as  to  all  the  estates,  provides  an  interest  to  a  husband  surviving,  and 
to  her  children.  According  to  the  instructions,  as  to  all  the  money  property, 
(and  they  settle  property  in  the  funds,  though  there  was  none,)  they  omit  the 
provision  for  the  husband  and  children,  which,  however,  they  thought  they 
had  inserted,  as  there  is  afterwards  a  provision  upon  failure  of  children. 
Another  circumstance,  as  to  the  instrument  of  the  21st  of  June,  1804,  is,  that 
the  instructions  as  to  the  trustees'  names  mention  Baseley,  the  attorney.  Sleet, 
and  Anderson  ;  and  the  insertion  of  Anderson  is  material.  It  is  proved  that 
she  frequently  visited  him,  and  he  is  named  as  a  trustee ;  hut  his  name  is 
afterwards  struck  out.  Clearly  at  the  time  of  the  instructions,  it  was  not  in- 
tended that  there  should  be  an  ultimate  limitation  to  the  trustees  for  their  own 
use;  but  they  were  to  be  trustees  for  undefined  purposes.  The  deed  was 
originally  drawn  so,  expressing  the  trust  to  be  for  such  uses  as  they  should 
think  necessary  and  proper ;  but  that  was  afterwards  struck  out,  and  the  use 
for  the  benefit  of  the  trustees  themselves  substituted. 

*It  does  not  rest  there.  Suppose  these  transactions  entirely  sepa- 
rate. Proposing  to  put  under  the  fetters  of  these  limitations  all  her  L  J 
considerable  "West  India  and  other  property,  for  the  purposes  of  facility  of 
management,  and  putting  it  out  of  her  own  reach,  she  is  permitted  to  place 
her  West  India  property  under  the  care  of  a  clergyman  and  an  attorney  in 
England,  and  a  person  resident  in  the  West  Indies.  The  power  of  manage- 
ment is  certainly  stated  to  be  for  her  life,  subject  to  her  control ;  how  effica- 
cious, every  one  knows,  without  any  control  whatsoever  after  her  death.  The 
management  is  perfectly  ad  libitum,  to  lease  and  carve  out  of  the  estates  other 
interests;  and  they  have  all  discretionary  powers  as  to  the  children,  Mary 
Elliot,  and  Clarke ;  and  she  could  not  change  any  of  the  trustees  without  exe- 
cuting that  power  which  it  is  supposed  she  had  determined  not  to  have. 

If  such  is  the  nature  of  these  deeds,  and  the  defendant,  according  to  the 
letter  that  is  in  evidence,  permitted  her  to  suppose  that  he  was  to  take  the 
management  for  her  benefit,  without  considering  what  an  agent  engaged  for 
reward  can  do,  the  known  doctrine  is,  that  the  fruit  of  that  relation,  if  it  was 
not  absolutely  dissolved,  cannot  be  permitted  to  subsist.  Then,  was  the  rela- 
tion dissolved  ?  Look  at  the  transactions  from  the  date  of  the  letter  to  the 
end  of  the  year  :  possession  taken,  and  her  anxious  wish  that  Baseley  should 
be  the  occupier,  proved ;  her  satisfaction  expressed  at  seeing  the  house  re- 
paired ;  her  declarations  that  she  could  not  possibly  think  of  undertaking  that 
trouble ;  and  that  it  was  with  exultation  and  satisfaction,  as  some  of  the  wit- 
nesses express  it,  that  she  got  rid  of  the  estate ;  that  it  was  no  object  to  her ; 
that  she  had  so  much  property,  it  was  a  subject  of  delight  to  her  that  Baseley 
was  to  occupy  that  which  was  given  to  him.  Take  it  that  she  intended  to  give 
it  to  him,  it  is  by  no  means  out  of  the  reach  of  the  principle.  The  question 
is,  not  whether  she  knew  what  she  loas  doing,  had  done,  or  proposed  to  do,  hut 
how  the  intention  was  produced;  whether  all  that  care  and  providence  was 


110  UNDUE     INFLUENCE. 


^  „  placed  round  her,  as  *against  those  who  advised  her,  which,  from 
■-  ^  their  situation  and  relation  with  respect  to  her,  they  were  hound  to 
exert  on  her  hehalf.  Her  situation,  with  reference  to  pecuniary  circumstances 
during  the  whole  period,  must  also  be  attended  to,  her  husband,  a  few  weeks 
before,  having  been  relieved  from  distress  by  a  sum  of  money  advanced  by 
Baseley. 

In  that  view  of  the  case,  no  evidence  out  of  these  instruments  could  satisfy 
me  that  Mrs.  Huguenin  understood  them.  I  believe,  further,  that  the  parties 
to  the  transaction  did  not  understand  it.  Repeating,  therefore,  distinctly, 
that  this  Court  is  not  to  undo  voluntary  deeds,  I  represent  the  question  thus — 
whether  she  executed  these  instruments  not  only  voluntarily,  but  with  that 
knowledge  of  all  their  effect,  nature,  and  consequences,  which  the  defendants 
Baseley  and  the  attorney  were  bound  by  their  duty  to  communicate  to  her, 
before  she  was  suffered  to  execute  them ;  and  though,  perhaps,  they  were  not 
aware  of  the  duties  which  this  Court  required  from  them  in  the  situation  in 
which  they  stood,  where  the  decision  rests  upon  the  ground  of  public  utility, 
for  the  purpose  of  maintaining  the  principle,  it  is  necessary  to  impute  know- 
ledge which  the  party  may  not  actually  have  had.  These  parties,  therefore, 
cannot  possibly  hold  the  benefit  of  these  instruments. 

As  to  the  costs,  the  same  principles  of  public  utility  that  require  me  to  de- 
cree that  these  instruments  shall  be  delivered  up,  compel  me  to  make  that 
decree  at  the  cost  of  the  defendant.  As  to  ordering  the  deeds  and  papers  to 
be  delivered  up,  I  have  not,  upon  this  form  of  the  bill,  authority  to  examine 
here  the  contents  of  the  rest  of  the  attorney's  bill  of  costs,  who,  by  happening 
to  be  engaged  in  a  transaction  that  cannot  be  maintained,  would  not  lose  his 
lien  upon  the  papers  with  reference  to  other  transactions.  If,  however,  Mrs. 
Huguenin  ought  not  to  have  been  permitted  to  execute  the  deeds,  I  am  bound 
by  the  principle  established  in  Bridgeman  v.  Green,^  and  other  cases,  to  hold, 
that  if  an  attorney  thinks  proper  to  do  no  more  than  obey  the  instructions 
r*4861  ^^^'^^  ^®  ought  *not  to  have  permitted  to  take  effect,  the  Court  has 
frequently  said  that  it  is  not  sufficient ;  and  if  he  has  not  only  carried 
into  execution  an  intention  which  he  ought  not  to  have  permitted  to  take 
effect,  but  has  also  taken  to  himself  an  advantage  with  respect  to  the  pro- 
perty, persons  not  being  consulted  who  ought  to  have  been  consulted  (alluding 
to  the  ultimate  limitation  to  the  trustees,)  it  deserves  serious  consideration 
whether  he  shall  not  pay  the  costs,  if  the  others  cannot.  If,  however,  these 
papers  are  to  be  delivered  up  on  payment  of  the  attorney's  bill,  he  cannot  be 
permitted  to  charge  for  drawing  instruments  which  the  decree  says  ought  not 
to  have  been  executed. 

One  circumstance  now  occurs  to  me,  which  I  shall  notice,  that  it  may  not 
be  supposed  to  have  escaped  me.  If  there  is  anything  like  consideration,  it 
is  the  consideration  that  arises  out  of  the  circumstance  that  Baseley  would  re- 
pair, and  lay  out  money  upon  the  estate.   If  that  had  been  expressed,  it  would 
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have  amounted  to  so  little,  as  valuable  consideration,  that  the  Court  would 
not  have  been  justified  in  paying  much  attention  to  it;  but  I  cannot  find  in 
any  of  these  cases  in  which  a  deed  has  been  affected  on  account  of  undue  in- 
fluence, that  the  Court  has  ever  attended  to  anything  supposed  merely  to 
oblige  the  parties,  if  not  expressed. 


Muguenin  Y.  Baseley  is  a  leading  case  on  the  very  salutary  jurisdiction  of 
equity,  to  set  aside,  upon  the  principle  of  general  public  policy,  voluntary 
donations  obtained  by  persons  standing  in  some  confidential,  fiduciary,  or  other 
relation  towards  the  donor,  in  which  dominion  may  be  exercised  over  him. 
Sir  Samuel  Komilly,  in  his  celebrated  reply,  in  the  principal  case,  most  ably 
argues,  that  undue  influence  exerted  by  means  of  spiritual  ascendancy  comes 
within  the  principle  on  which  relief  had  been  granted,  in  the  case  of  a  gift  from  a 
child,  or  ward,  to  a  parent  or  guardian ;  but  he  and  the  other  counsel,  and  the 
Lord  Chancellor,  were  evidently  not  aware  of  Norton  v.  ReUy,  a  decision  of 
Lord  Northington's,  (since  reported  in  2  Eden,  286,)  in  which  a  grant  of  an 
annuity  obtained  by  a  ^dissenting  minister  having  a  spiritual  ascend-  r*4c--i 
ancy  over  a  woman  under  a  state  of  religious  delusion,  was  set  aside 
upon  principles  of  public  policy.  See  and  consider  Kirwan  v.  Gullen,  4  Ir. 
Ch.  Rep.  322. 

As  to  the  validity  of  gifts  from  nuns,  to  their  convents,  see  Whyte  v.  Meade, 
2  Ir.  Eq.  Eep.  420;  McCarthy  v.  McCarthy,  9  Ir.  Eq.  Eep.  620;  1  H.  L. 
Cas.  703.  There  are  some  interesting  cases  on  this  subject  in  the  Pleadings 
of  Aguesseau  in  his  character  of  Advocate-General.  See  "  La  Cause  des 
Hiritiers  de  la  Dame  de  Vaiigermain  centre  les  Religieuses  du  Saint- Sacre- 
ment,"  ((Euvres  d' Aguesseau,  tom.  1,  p.  284,  297.  Paris,  ed.  1819 ;)  and 
"  La  Cause  des  Religieuses  Ursulines  de  Castel- Sarrazin  centre  Guillaume- 
Gahriel  de  Charron,  intimi,  et  Jean  de  Charron,  intervenanf."  lb.  tom.  5,  p. 
514. 

In  Suguenin  v.  Baseley  the  donation  was  set  aside,  it  seems,  not  merely  on 
the  ground  of  the  spiritual  ascendancy  and  undue  influence  obtained  by  the 
defendant  over  the  mind  of  the  plaintiff'  Mrs.  Huguenin,  but  also  on  the 
ground  of  his  having. abused  the  confidence  placed  in  him  by  her,  as  an  agent 
managing  her  affairs.  See  Middleton  v.  Sherburne,  4  Y.  &  C.  Exch.  Ca. 
390,  391. 

The  principle  upon  which  courts  of  equity  set  aside  such  donations,  has 
been  so  accurately  stated  by  Sir  Samuel  Romilly,  in  his  argument,  that  Lord 
Cottenham,  in  the  case  of  Dent  v.  Bennett,  fully  adopted  it.  "  The  relief," 
observes  his  Lordship,  as  Sir  Samuel  Eomilly  says  in  his  celebrated  reply  in 
Muguenin  v.  Baseley,  (from  the  hearing  of  which  I  received  so  much  pleasure 
that  the  recollection  of  it  has  not  been  diminished  by  the  lapse  of  more  than 
thirty  years,)  "  the  relief  stands  upon  a  general  principle,  applying  to  all  the 
variety  of  relations  in  which  dominion  may  be  exercised  by  one  person  over 
another :"  4  My.  &  Or.  277. 
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Before  entering  further  into  the  consideration  of  tlie  subject  of  this  note,  it 
may  be  as  well  to  mention  that  the  case  of  Villers  v.  Beaumont,  1  Vern.  100, 
as  is  correctly  observed  in  the  argument  for  the  defendant  in  the  principal 
case,  clearly  establishes  the  rule,  that,  in  the  case  of  a  stranger,  that  is  to  say, 
a  person  not  standing  in  any  confidential  or  fiduciary  relation  towards  the 
donor,  equity  will  not  set  aside  a  voluntary  deed  or  donation,  however  impro- 
vident it  may  be,  if  it  be  free  from  the  imputation  of  fraud,  surprise,  undue 
influence,  and  spontaneously  executed  or  made  by  the  donor  with  his  eyes 
open.  And  it  is  equally  clear,  that  in  all  cases  where  it  has  been  proved  that 
a  mere  stranger  connected  with  the  donor  by  no  peculiar  or  fiduciary  relation 
from  which  undue  influence  can  be  inferred,  has  either  by  fraud,  surprise,  or 
r*lSS1  ^i^'^'i^  influence,  obtained  from  him  a  voluntary  donation,  *a  court  of 
equity  will  at  once  set  it  aside ;  in  such  cases,  however,  the  proof  of 
fraud,  surprise,  or  undue  influence  is  completely  thrown  upon  the  donor,  for 
prima  facie  the  donation  is  valid  :  Skmter  v.  Atkyns,  3  My.  &  K.  113.    ' 

Sir  John  Komilly,  M.  R.,  has  clearly  shown,  in  two  recent  cases,  how  far 
the  Court  throws  upon  parties  taking  an  advantage  by  a  voluntary  donation, 
whether  they  stand  in  a  fiduciary  relation  to  the  donor  or  not,  the  onus  of 
proving  whether  the  transaction  is  such  as  can  be  supported.  "  Wherever," 
observed  his  Honor,  "  one  person  obtains,  by  voluntary  donation,  a  large  pecu- 
niary benefit  from  another,  the  burthen  of  proving  that  the  transaction  is 
righteous,  to  use  the  expression  of  Lord  Eldon,  in  Gibson  v.  Jeyes,  (6  Ves. 
266,)  falls  on  the  person  taking  the  benefit.  But  this  proof  is  given,  if  it  be 
shown  that  the  donor  knew  and  understood  what  it  was  that  he  was  doing. 
If,  however,  besides  the  obtaining  the  benefit  of  this  voluntary  gift  from  the 
donor,  the  donor  and  donee  were  so  situated  towards  each  other,  that  undue 
influence  might  have  been  exercised  by  the  donee  over  the  donor,  then  a  new 
consideration  is  added,  and  the  question  is  not,  to  use  the  words  of  Lord  Eldon, 
in  Huguenin  v.  Baseley,  '  whether  the  donor  knew  what  he  was  doing,  but 
how  the  intention  was  produced  ;'  and  though  the  donor  was  well  aware  what 
he  did,  yet  if  his  disposition  to  do  it  was  produced  by  undue  influence,  the 
transaction  would  be  set  aside.  ■■ 

"  In  many  cases,  the  Court,  from  the  relations  existing  between  the  par- 
ties to  the  transaction,  infers  the  probability  of  undue  influence  having  been 
exerted.  And  in  such  oases  the  Court  watches  the  whole  transaction  with 
great  jealousy,  not  merely  for  the  purpose  of  ascertaining  that  the  person 
likely  to  be  so  influenced  fully  understood  the  act  he  was  performing,  but  also 
for  the  purpose  of  ascertaining  that  his  consent  to  perform  that  act  was  not 
obtained  by  reason  of  the  influence  possessed  by  the  person  receiving  the 
benefit  j  not  that  the  influence  itself,  flowing  from  such  relations,  is  either 
blamed  or  discountenanced  by  the  Court ;  on  the  contrary,  the  due  exercise 
of  it  is  considered  useful  and  advantageous  to  society ;  but  this  Court  holds, 
as  an  inseparable  condition,  that  this  influence  should  be  exerted  for  the  bene- 
fit of  the  person  subject  to  it,  and  not  for  the  advantage  of  the  person  pes- 
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sessing  it."     Hoghton  v.  Horjhton,  15  Beav.  299j  and  see   Goolte  v.  Lamotte, 
lb.  234. 

In  the  present  note,  it  is  proprosed  to  consider,  first,  that  class  of  cases,  in 
which  actual  proof  of  undue  influence  may  not  be  required,  but  will,  upon 
grounds  of  public  policy,  be  more  readily  *presumed  from  the  pecu-  r^^oq-i 
liar  relation  subsisting  between  parties. 

As  to  the  relation  of  parent  and  cliild.'^ — Courts  of  equity,  although  there 
is  no  very  great  evidence  of  undue  influence,  will  always  look  with  a  jealous 
eye  upon  donations  from  a  child  to  a  parent,  especially  where  the  child  has  just 
come  of  age,  and  will  set  them  aside  if  any  advantage  has  been  taken  by  means 
of  the  exercise  of  parental  authority :  Cocking  v.  Pratt,  1  Ves.  401 ;  Wright 
r.  Vanderplank,  2  K.  &  J.  1 ;  King  v.  King,  3  Jur.  N.  S.  609,  611.  la 
Carpenter  v.  Merriot,  1  Eden,  338,  where  a  father  having  advanced  a  child 
in  his  infancy,  upon  his  coming  of  age  took  a  bond  from  him  to  a  greater 
amount  than  the  sums  advanced,  and  which  it  appears  the  son  was  totally 
unable  to  pay.  Lord  Keeper  Henley  held  that  the  bond  was  obtained  by 
parental  influence,  and  decreed  that  it  should  not  stand  as  a  security  for  the 
sums  advanced,  but  be  set  aside  altogether.  "  If,"  said  his  Lordship,  a  bond 
be  given  with  advice  and  deliberation,  this  Court  will  not  set  it  aside  for  the 
obligor,  but  if  a  man  gives  a  voluntary  bond  for  more  than  he  is  able  to  pay, 
the  transaction  speaks  weakness  on  the  one  side,  and  a  sort  of  imposition  on 
the  other."  See  also  Bhinden  v.  Barker,  1  P.  Wms.  639 ;  Young  v.  Peachy, 
2  Atk.  254,  258 ;  Glissen  v.  Ogden,  cited  2  Atk.  258  ;  Eeron  v.  Heron,  2  Atk. 
167 ;  S.  C,  Barnard.  430,  nom.  Heme  v.  Heme  ;  Hawes  v.  Wyatt,  3  Bro.  C.  C. 
156 ;  Hoghton  v.  Hoghton,  15  Beav.  278 ;  Meadows  v.  Meadows,  16  Beav.  401. 

The  same  principles  are  applicable  to  a  person  obtaining  a  voluntary  gift,  who 
has  put  himself  in  loco  parentis  towards  the  doaor.  Thus  in  tlie  case  oi  Archer 
V.  Hudson,  7  Beav.  551,  a  niece,  two  months  after  she  came  of  age,  and  after 
her  guardians  had  fully  accounted  to  her,  entered  into  a  voluntary  security 
for  her  uncle,  by  whom  she  had  been  brought  up,. and  who  was  considered  by 
the  Court  as  standing  in  loco  parentis.  Lord  Langdale,  M.  K.,  set  aside  the 
security.  "Nobody,"  observed  his  Lordship,  "has  ever  asserted' that  there 
cannot  be  a  pecuniary  transaction  between  a  parent  and  child,  the  child  being  of 
age;  but  every  body  will  affirm  in  this  Court,  that,  if  there  be  a  pecuniary 
transaction  between  parent  and  child,  just  after  the  child  attains  the  age  of 
twenty-one  years,  and  prior  to  what  may  be  called  a  complete  '  emancipation,' 
without  any  benefit  moving  to  the  child,  the  presumption  is,  that  an  undue 
influence  has  been  exercised  to  procure  that'liability  on  the  part  of  child ;  and 
that  it  is  the  business  and  the  duty  of  the  party  who  endeavors  to  maintain 
such  a  transaction,  to  show  that  that  presumption  is  adequately  rebutted ;  and 
that  it  may  be  adequately  rebutted,  *is  perfectly  clear.  This  Court 
does  not  interfere  to  prevent  an  act  even  of  bounty  between  parent  ^  -I 
and  child ;  but  it  will  take  care  (under  the  circumstances  in  which  the  parent 
and  child  are  placed  before  the  emancipation  of  the  child)  that  such  child  is 
placed  in  such  a  position  as  will  enable  him  to  form  am  entirely  free  and  un- 
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fettered  judgment,  independent  altogether  of  any  sort  of  control."     And  see 
Revett  V.  Earvey,  1  S.  &  S.  502. 

But  if  the  transaction  is  reasonable,  and  entered  into  with  good  faith,  equity 
will  not  interfere,  as  in  BlacTcborn  v.  Edgley,  1  P.  Wms.  600,  606,  where  a 
son  in  plentiful  circumstances  gave  his  father  a  bond  to  pay  him  an  annuity 
of  £120  for  his  life.  Lord  Macclesfield  held,  that,  as  it  appeared  to  have  been 
the  free  act  of  the  son,  and  what  he  thought  himself  obliged  in  honor  to  do, 
and  there  being  no  proof  to  impeach  it,  it  ought  not  to  be  set  aside  in  equity. 

So  it  seems,  if  a  father  prevail  upon  a  son,  tenant  in  tail  under  a  settlement, 
to  take  an  estate  for  life  only,  with  remainder  to  his  first  and  every  other  son, 
the  transaction  will  not  be  set  aside  upon  the  suggestion  of  the  father's  having 
an  undue  influence  over  him  :  Tendril  v.  Smith,  2  Atk.  86.  So,  if  a  son, 
tenant  in  tail,  and  a  father  tenant  for  life,  agree  on  something  for  the  benefit 
of  the  younger  children,  and  afterwards  the  son  complains  of  paternal  autho- 
rity being  exerted,  though  there  might  be  something  of  that  sort,  yet,  if  the 
agreement  be  reasonable,  the  Court  will  not  set  it  aside.  Per  Lord  Hard- 
wicke,  C.,in  Cory  v.  Cory,  1  Ves.  19;  and  Be&  Hartopp  v.  Hartopp,  21  Beav. 
259.  But  these  eases  would  come  within  the  nature  of  family  arrangements; 
as  to  which  see  Stapilton  v.  Stapilton,  and  note,  post;  Meadows  v.  Meadows, 
16  Beav.  401 ;  Baker  v.  Bradley,,  2  Sm.  &  Giff.  531. 

It  has  been  held  in  a  recent  case,  that  the  relation  of  father  and  daughter 
did  not  of  itself  render  the  validity  of  an  arrangement  between  them  respect- 
ing the  reversionary  interest  of  the  daughter  so  doubtful  as  to  justify  a  trustee 
in  refusing  to  transfer  a  fund  in  pursuance  of  the  arrangement  without  the 
indemnity  of  the  Court.  And  a  trustee  so  refusing,  and  who  did  not  show 
that  he  had  endeavored  to  ascertain  the  real  nature  of  the  transaction,  was 
decreed  to  pay  the  costs  of  a  suit  rendered  necessary  by  his  conduct :  Firmin 
V.  Pulham,  2  De  G.  &  Sm.  99. 

As  to  the  relation  of  guardian  and  ward.^ — A  donation  from  a  ward  to  a 
guardian  is  looked  upon  with  great  jealousy;  and  if  it  has  been  obtained  im- 
mediately upon  the  ward's  attaining  his  majority,  it  will  be  set  aside,  upon 
the  presumption  of  undue  influence  having  been  used  by  the  *guardian ; 
L  J  and  even  a  considerable  time  after  that  event,  upon  proof  that  the  in- 
fluence of  the  guardian  over  the  ward  still  existed ;  and  if  undue  influence  can 
be  fairly  presumed  from  the  relative  position  of  the  parties,  or  proved,  the 
trouble  or  loss  of  time  the  guardian  may  have  sustained  in  fulfilling  the  duties 
of  his  office  will  not  avail  him  as  a  defence  or  excuse  for  accepting  or  obtain- 
ing such  a  donation.  "  Where,"  says  Lord  Hardwicke,  "  a  man  acts  as 
guardian,  or  trustee  in  the  nature  of  a  guardian,  for  an  infant,  the  Court  is 
extremely  watchful  to  prevent  that  person's  taking  any  advantage  immediately 
upon  his  ward  or  cestui  que  trust  coming  of  age,  and  at  the  time  of  settling 
accounts  or  delivering  up  the  trust,  because  an  undue  advantage  may  be  taken. 
It  would  give  an  opportunity,  either  by  flattery  or  force — by  good  usage  un- 
fairly meant,  or  by  bad  usage  imposed — to  take  such  an  advantage.  And, 
therefore,  the  principle  of  the  Court  is  of  the  same  nature  with  relief  in  this 
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Court,  on  the  liead  of  public  utility  f  as  in  bonds  obtained  from  young  heirs, 
and  rewards  given  to  an  attorney  pending  a  cause,  and  marriage  brokage  bonds. 
All  depends  upon  public  utility  ;  and,  therefore,  the  Court  will  not  suffer  it, 
though,  perhaps,  in  a  particular  instance  there  may  not  be  any  actual  unfair- 
ness  The  rule  of  the  Court  as  to  guardians  is  extremely  strict,  and 

in  some  cases  does  infer  some  hardship  :  as  where  there  has  been  a  great  deal 
of  trouble,  and  the  guardian  has  acted  fairly  and  honestly;  and  yet  he  shall 
have  no  allowalice.  But  the  Court  has  established  that  on  great  utility  and 
on  necessity,  and  on  this  principle  of  humanity,  that  it  is  a  debt  of  humanity 
that  one  man  owes  to  another,  as  every  man  is  liable  to  be  in  the  same  circum- 
stances :"  Hylton  v.  Hylton,  2  Ves.  549. 

A  gift  from  a  ward  to  a  guardian  will  be  the  more  readily  set  aside,  if,  at  the 
time  of  its  being  made,  the  guardianship  accounts  are  not  all  settled,  or  the 
ward's  property  is  retained  by  his  guardian.  Thus,  in  Pierse  v.  Waring,  1  P. 
Wms.  121,  Cos's  note;  S.  C,  cited  2  Ves.  549,  a  ward,  immediately  on  com- 
ing of  age,  directed  his  guardian  to  retain  and  invest,  in  his  own  name,  a  sum 
of  money  in  the  purchase  of  £3000  East  India  Stock;  and  afterwards,  by  a 
deed  of  gift,  confirmed  the  £3000  stock  to  his  guardian.  After  the  death  of 
the  ward,  a  bill  being  filed  by  partieb  claiming  under  him,  Lord  Hardwicke 
decreed,  that  the  £3000  stock  having  been  retained  by  the  guardian  out  of 
the  estate  of  his  ward,  just  on  his  attaining  twenty-one,  on  pretence  of  reward 
or  present  for  his  trouble  in  the  guardianship,  ought  not,  under  the  circum- 
stances, to  be  allowed,  and  ordered  the  deed  of  confirmation  to  be  delivered 
up  to  be  cancelled.  And  in  Hylton  v.  Hylton,  2  Ves.  *547,  whare  p,^  ,„^, 
an  uncle,  who  was  trustee  and  acted  as  guardian  to  his  nephew,  upon  L  -"J 
coming  to  an  account  and  delivering  up  the  estate  to  his  nephew,  who  was 
then  about  twenty-two,  took  from  him  a  general  release  and  written  discharge, 
and  also  a  voluntary  grant  of  an  annuity  of  £60,  Lord  Hardwicke  set  the 
annuity  aside,  upon  a  bill  filed  by  the  nephew.  And  see  Daioson  v.  Massey, 
1  Ball.  &  B.  219,  where  a  lease  granted  to  a  guardian,  and  Aylward  v. 
Kearney,  2  Ball.  &  B.  463,  where  leases  granted  to  a  guardian's  son  were  set 
aside.  See  and  consider  Cray  v.  Mcmsfield,  1  Ves.  379  ;  Tliornher  v.  Sheard, 
12  Beav.  589.  In  Hatch  v.  Hatch,  9  Ves.  292,  a  guardian,  who  was  in- 
cumbent of  a  living,  obtained  from  his  ward,  soon  after  she  came  of  age,  a 
conveyance  of  the  advowson  of  the  living,  expressed  to  be  made  in  considera- 
tion of  her  great  friendship,  kindness,  and  regard  for  him,  the  care  taken  of 
her  by  him,  &c. ;  and  of  10s.  to  his  brother,  who  was  the  attorney  who  prepared 
the  deed,  and  one  of  the  attesting  witnesses,  and  who  afterwards  became  her 
husband.  She  continued  to  live  with  her  guardian  for  about  four  years  after- 
wards, when  she  married  her  guardian's  brother ;  and  sixteen  years  after  her 
marriage,  upon  the  death  of  her  guardian,  she  and  her  husband  filed  a  bill  to 
be  relieved  against  the  conveyance.  Lord  Eldon,  considering  that  she  had 
never  been  her  own  mistress,  b'eing  with  her  guardian  till  her  marriage,  and 
with  her  husband  since,  notwithstanding  the  time  which  had  elapsed,  and 
taking  into  consideration  the  nature  of  the  property,  ordered  the  instrument 
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to  be  delivered  up  to  cancelled  ;  but  as  the  husband  was  particeps'  criminis, 
the  order  was  made  without  costs. 

Another  case  also  may  be  mentioned,  that  of  TheDuhe  of  Hamilton  y.  Lord 
Mohun,  1  P.  Wms.  118.  There  the  duke  being  about  to  marry,  with  great 
deliberation  entered  into  marriage  articles,  one  of  which  was,  that  he  should, 
within  two  days  after  the  marriage,  release  his  intended  wife's  mother,  who 
was  her  guardian,  of  all  accounts  of  the  mesne  profits  of  the  estate.  Lord 
Chancellor  Cowper,  admitting  that  there  had  been  no  surprise,  held,  that  the 
covenant  to  make  such  release  ought  to  be  set  aside,  as  it  seemed  to  be  extorted 
from  the  duke  by  one  who  had  a  power  over  the  young  lady  as  a  parent,  which 
Ought  not  to  have  been  made  use  of  in  that  manner;  that  it  was  as  if  the 
mother  should  say,  '  You  shall  not  have  my  daughter  unless  you  will  release 
all  accounts ;'  and  that,  to  tolerate  such  an  agreement,  would  be  paving  a  way 
to  guardians  to  sell  infants  under  their  wardship;  and  the  greater  the  fortune 
was,  the  greater  would  be  the  temptation  to  treat  in  this  manner  with  the 
guardian. 

Where,  however,  the  influence,  *as  well  as  the  legal  authority  of 
L  -I  the  guardian  over  the  ward,  has  completely  ceased,  and  the  ward  has 
been  put  in  possession  of  his  property,  after  a  full  and  fair  settlement  of  ac- 
counts, equity  will  not  interfere  to  set  aside  a  reasonable  gift  to  the  guardian. 
See  Hylton  v.  Hylton,  2  Ves.  549 ;  Ratch  v.  HatcJi,  9  Ves.  297,  where  Lord 
Eldon  says,  "  There  may  not  be  a  more  moral  act,  one  that  would  do  more 
credit  to  a  young  man  beginning  the  world,  or  afford  a  better  omen  for  the 
future,  th^n  if,  a  trustee  having  done  his  duty,  the  cestui  que  trust,  taking  it 
into  his  fair,  serious,  and  well-informed  consideration,  were  to  do  an  act  of 
bounty  like  this.  But  the  Court  cannot  permit  it,  except  quite  satisfied  that 
the  act 'is  of  that  nature,  for  the  reason  often  given." 

As  to  opening  the  accounts  of  guardians,  see  Wych  v.  PacMngton,  3  Bro. 
P.  C.  46,  Toml.  edit.  ;  Mellish  v.  MelUsli,  1  S.  &  S.  138  ;  Revett  v.  Harvey, 
1  S.  &  S.  502. 

As  to.  the  relation  of  trustee  and  cestui  que  trust,  to  which  much  the  same 
principles  apply  as  in  the  above-mentioned  relations  of  parent  and  child,  and 
guardian  and  ward,  see  Hatch  v.  Hatch,  9  Ves.  192 ;  Hunter  v.  Atldns,  3 
My.  &  K.  113, 135. 

As  to  the  relation  of  attorney  and  client.'] — Courts  of  equity  have  always 
acted  strictly  up  to  this  rule,  that  a  solicitor  can,  by  act  inter  vivos,  take 
nothing  for  his  own  benefit  from  his  client,  pending  a  suit,  save  his  demand, 
or  indeed  at  any  time  while  the  connection  between  them  subsists,  with  the 
influence  attending  it ;  for  though  the  transaction  be  as  righteous  as  ever  was 
carried  on,  it  is  the  settled  law,  that  the  connection  must,  as  in  the  ease  of 
guardian  and  ward,  be  bona  fide  dissolved,  before  he  can  take  anything  beyond 
his  regular  fees  :  Proof  \.  Hines,  Ca.  t.  Talb.  116;  Walmesley  v.  Booth,  2 
Atk.  25  ;  Drapers'  Company  v.  Davis,  2  Atk.  295 ;  Oldham  v.  Hand,  2 
Ves.  259  ;  Welles  v.  Middleton,  1  Cox,  112  ;  4  Bro.  P.  C.  245  ;  Newman  v. 
Payne,  2  Ves.  jun.  199  ;  Hatch  v.  Hatch,  9  Ves.  296;  Wood  v.  Downes,  18 
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Ves.  120,  and  Straclian  v.  Brandon,  there  cited,  p.  127 ;  Moore  v.  Prance, 
9  Hare,  299;  Re  Ingle,  21  Beav.  275.  And  evidence  is  admissible  to  show 
that  a  consideration  expressed  upon  the  face  of  the  deed  by  which  a  client 
conreys  property  to  his  attorney  is  fictitious,  ( Tompson  v.  Judge,  3  Drew. 
306.) 

By  a  singular  anomaly,  it  appears  that  an  attorney,  although  he  himself  has 
prepared  it,  may  take  a  gift  under  the  will  ©f  a  client,  for  his  own  benefit  as 
devisee  or  legatee,  if  the  will  was  not  made  under  any  mistake  or  misappre- 
hension caused  by  the  attorney  :  Sindson  v.  Weatherill,  5  De  G.  Mac.  &  G. 
301 ;  reversing,  S.  C,  1  S.  &  Giff.  604. 

*But  whenever  a  professional  man  is  called  upon  to  give  his  ser-  r*4q^-i 
vices  to  his  client,  whether  to  prepare  a  deed  or  will,  the  law  imputes 
to  him  a  knowledge  of  all  the  legal  consequences  to  result  therefrom,  and  re- 
quires that  he  should  distinctly  and  clearly  point  out  to  his  client  all  those 
consequences  from  whence  a  benefit  may  arise  to  himself  from  the  instrument 
so  prepared ;  and  if  he  fail  to  do  so,  a  court  of  equity  will  deprive  him  of  it. 
See  Segrave  v.  Kirwan,  Beat.  157,  there  a  barrister  drew  a  will  for  a  friend, 
and  was  made  executor,  in  which  character  he  becapae  entitled  to  the  personal 
estate,  he  was  held,  however,  by  Lord  Chancellor  Hart,  to  be  a  trustee  for  the 
next  of  kin.  "  The  testator's  intention,"  said  his  Lordship,  "  was  not  directed 
to  his  personal  estate,  and  he  thought  he  was  only  disposing  of  his  real  estate  : 
it  became  the  bounden  duty  of  the  defendant  to  have  informed  him,  that  if  he 
made  no  disposition  of  his  personal  estate,  the  law,  in  consequence  of  tis 
being  the  executor,  would  entitle  him  to  retain  it  for  his  own  benefit.  He 
was  bound  to  inquire  of  the  testator,  in  plain  and  distinct  terms,  .whether  it 
was  his  will  that  the  defendant  should  so  retain  the  personal  estate  for  his  own 

benefit The  defendant  has  stated  that  he  did  not  know  the  rule 

of  law  which  gives  to  an  executor  the  undisposed  residue.  Be  it  so  :  but  in 
the  administration  of  justice,  what  ought  to 'result  from  that  ignorance  ?  The 
testator  relied  on  the  defendant's  knowledge  of  law,  as  well  as  on  his  integrity. 
Will  the  avowal  of  ignorance  of  the  law  in  the  legal  adviser  justify  <ie  dis- 
inheriting of  the  testator's  relations  in  favor  of  that  adviser  1"  See  also 
Bulklaj  V.  Wilford,  2  C.  &  P.  102;  8  Bligh,  N.  S.  Ill;  NanneyY.  Williams, 
22  Beav.  452  ;  Corley  v.  Stafford,  26  L.  J.  N.  S.  (Ch.)  865  ;  Sugd.  Prop. 
192  ;  and  see  Ex  parte  Collins,  2  Ir.  Ch.  Rep.  618  ;  Garrett  v.  WilJcinson,  2 
De  G.  &  Sm.  244. 

An  attorney  cannot  take  a  security  from  his  client  ioY future  costs,  (Jones  v. 
Tripp,  Jac.  322 ;)  though  he  may  for  costs  then  due  ;  and  if  it  fee  for  costs 
due  and  to  become  due,  it  has  been  held  valid  as  to  the  costs  then  due  only, 
(  Williams  v.  Piggott,  Jac.  598 ;  Pitcher  v.  Righy,  9  Price,  79  ;)  and  where 
an  account  is  decreed  to  be  taken  of  the  dealings  between  an  attorney  and  his 
client,  in  the  course  of  which  the  attorney  has  taken  securities  from  his  client, 
the  attorney  must  not  only  prove  the  securities,  but  the  consideration  for 
which  they  were  given,  (Jones  v.  Tliomas,  2  Y.  &.  C.  Exch.  Ca.  498  ;)  and  a 
bond  or  judgment  given  by  a  client  to  a  solicitor  to  secure  costs  will  only  stand 
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as  securities  for  as  much  as  is  actually  due,  aod  will  be  set  aside  after  a  con- 
siderable time:  Newman  v.  Payne,  4  Bro.  C.  0.  350;  S.  C,  2  Ves.  jun. 
199;  Language  v.  *  Taylor,  14  Ves.  262;  -Wood  v.  Downes,  18  Ves. 
L  -•  120,  127  ;  Pitcher  v.  Righy,  9  Price,  79.  See  also  Drapers'  Com- 
pany V.  Davis,  2  Atk.  295  ;  and  Samiderson  v.  Glasse,  2  Atk.  296.  In  re 
Moss,  17  Beav.  346;  Moss  v.  Bainhridge,  17  Beav.  478. 

If,  however,  an  account  has  been  settled,  and  a  security  taken  by  a  solicitor 
from  his  client,  though  it  will  be  viewed  with  jealousy,  it  will  not  be  treated 
as  a  nullity.  Where,  therefore,  a  solicitor  and  client  had  settled  an  account, 
and  the  client  gave  a  mortgage  and  a  covenant  to  pay  the  sum  alleged  to  be 
due,  and  the  solicitor  having  sued  on  the  covenant,  the  client  filed  a  bill  im- 
peaching the  transaction  on  the  ground  of  surprise,  undue  influence,  and 
error,  which  being  denied  by  the  answer,  a  motion  to  stay  proceedings  on  the 
covenant  was  refused  :  Jones  v.  Roberts,  9  Beav.  419. 

But  after  acquiescence  for  a  long  time,  although  a  solicitor  may,  pendincr 
his  employment,  have  taken  security  from  a  poor  and  illiterate  client  for  costs 
due  and  to  become  due,  unless  actual  fraud,  such  as  intentional  misrepresenta- 
tion or  concealment  on  the  part  of  the  attorney  be  proved,  the  accounts  will 
not  be  opened  :  Shaw  v.  Neale,  20  Beav.  157,  180 ;  and  see  Blagrave  v. 
Routh,  2  K.  &  J.  509. 

When  there  is  no  cause  pending,  and  it  is  proved  that  no  undue  influence 
was  exercised  by  the  attorney,  a  gift  to  him  will  be  valid  :  Oldham  v.  Hand, 
2  Ves.  259 ;  Harris  v.  Treemenheere,  15  Ves.  34. 

The  doctrine  of  equity,  upon  the  subject  of  voluntary  donations  conferred 
upon  persons  standing  towards  the  donee  in  the  intimate  relations  before  re- 
ferred to,  has  been  well  summed  up  by  Lord  Brougham,  in  his  elaborate  judg- 
ment in  Hunter  v.  Atkins,  3  BIy.  &  K.  135.  "  There  are,"  said  his  Lord- 
ship, "  certain  relations  known  to  the  law,  as  attorney,  guardian,  trustee.  If 
a  person  standing  in  these  relations  to  client,  ward,  or  cestui  que  trust,  takes 
a  gift  or  makes  a  bargain,  the  proof  lies  upon  him  that  he  has  dealt  with  the 
other  party,  the  client,  ward,  &c.,  exactly  as  a  stranger  would  have  done, 
taking  no  advantage  of  his  influence  or  knowledge,  putting  the  other  party  on 
his  guard,  bringing  everything  to  his  knowledge  which  he  himself  knew.  In 
short,  the  rule,  rightly  considered,  is,  that  the  person  standing  in  such  rela- 
tion must,  before  he  can  take  a  gift,  or  even  enter  into  a  transaction,  place  him- 
self in  exactly  the  same  position  as  a  stranger  would  have  been  in;  so  that  he 
may  gain  no  advantage  whatever  from  his  relation  to  the  other  party  beyond 
what  may  be  the  natural  and  unavoidable  consequence  of  kindness  arising  out 
r*iQ(M  °^  *^^*  relation.  A  client,  for  example,  may  naturally  entertain  *a 
L  -I  kindly  feeling  towards  an  attorney  or  solicitor,  by  whose  assistance  he 
has  long  benefited,  and  he  may  fairly  and  wisely  desire  to  benefit  him  by  a 
gift ;  or,  without  such  an  intention  being  the  predominating  motive,  he  may 
wish  to  give  him  the  advantage  of  a  sale  or  a  lease  ;  no  law  that  is  tolerable 
among  civilized  men,  men  who  have  the  benefits  of  civility,  without  the  evils 
of  excessive  refinement  and  overdone  subtlety,  can  ever  forbid  such  a  transac- 
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tion,  provided  the  client  be  of  mature  age  and  of  sound  mind,  and  there  be 
nothing  to  show  that  deception  was  practised,  or  that  the  attorney  or  solicitor 
availed  himself  of  his  situation  to  withhold  any  knowledge,  or  to  exercise  any 
influence  hurtful  to  others,  and  advantageous  to  himself ;  in  a  word,  standing 
in  the  relation  in  which  he  stands  to  the  other  party,  the  proof  lies  upon  him, 
(whereas,  in  the  case  of  a  stranger,  it  would  lie  on  those  who  opposed  him,) 
to  show  that  he  has  placed  himself  in  the  position  of  a  stranger;  that  he  has 
cut  off,  as  it  were,  the  connection  which  bound  him  to  the  party  giving  or  con- 
tracting, and  that  nothing  has  happened  which  might  not  have  happened  had 
no  such  connection  subsisted.  The  authorities  mean  nothing  else  than  this, 
when  they  say,  as  in  Gibson  v.  Jeyes,  (6  Ves.  277,)  that  attorney  and  client, 
trustee  and  cestui  que  trust,  may  deal,  but  that  it  must  be  at  arm's  length, 
the  parties  putting  themselves  in  the  situation  of  purchasers  and  vendors,  and 
performing,  as  the  Court  said,  (and  I  take  leave  to  observe,  not  very  felicitously 
or  even  very  correctly,)  all  the  duties  of  those  characters ;  the  authorities 
mean  no  more,  taken  fairly  and  candidly  towards  the  Court,  when  they  say,  as 
in  Wright  v.  Proud,  (13  Ves.  138,)  that  an  attorney  shall  not  take  a  gift  from 
his  client  while  the  relation  subsists,  though  the  transaction  may  be  not  only 
free  from  fraud,  but  the  most  moral  in  its  nature  :  a  dictum,  reduced  in 
Hatch  V.  Hatch,  (9  Ves.  296,)  to  this,  that  it  is  almost  impossible  for  a  gift 
from  a  client  to  attorney  to  stand,  because  the  difficulty  is  extreme  of  showing 
that  everything  was  voluntary  and  fair,  and  with  full  warning  and  perfect 
knowledge ;  for  in  Harris  v.  Tremenhere,  (15  Ves.  40,)  the  Court  only  held, 
that,  in  such  a  case,  a  suspicion  attaches  on  the  transaction,  and  calls  for 
minute  examination." 

As  to  the  exercise  of  jurisdiction  where  no  peculiar  relation  exists  between 
the  donor  and  donee/] — The  principle  upon  which  equity  will  give  relief  as 
against  the  persons  standing  in  the  above-mentioned  relations  to  the  donor, 
will,  as  has  been  before  stated,  be  extended  and  applied  to  all  the  variety  of 
relations  in  which  dominion  may  be  exercised  by  one  person  over  another.  In 
Dent  V.  *Bennett,  4  My.  &  Cr.  269,  where  a  gift,  obtained  by  a  medi-  rHc7Q7-i 
cal  attendant  from  his  patient,  was  set  aside  by  Lord  Cottenham,  it 
was  argued,  upon  the  authority  of  the  civil  law  and  some  reported  cases,  that 
medical  attendants  were,  upon  questions  of  this  kind,  within  that  class  of  per- 
sons whose  acts,  when  dealing  with  their  patients,  ought  to  be  watched  with 
great  jealousy.  "Undoubtedly,"  observed  his  Lordship,  "they  are;  but  I 
will  not  narrow  the  rule,  or  run  the  risk  of  in  any  degree  fettering  the  exer- 
cise of  the  beneficial  jurisdiction  of  this  Court  by  any  enumeration  of  the  de- 
scription of  persons  against  whom  it  ought  to  be  most  freely  used."  See  also 
Gibson  Y.  Russell,  2  Y.  &  C.  C.  C.  104. 

The  influence  of  a  man  over  a  woman  to  whom  he  is  engaged  to  be  married, 
is  presumed  to  be  so  great,  that  the  Court  will  look  with  great  vigilance  at 
the  circumstances  and  situation  of  the  parties,  and  will  not  only  consider  the 
influence  which  the  intended  husband,  either  by  soothing  or  violence,  may 
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have  used,  but  require  satisfactory  evidence  that  it  has  not  been  used.     Page 
V.  Eorne,  11  Beav.  227,  235,  236 ;  Corhett  v.  Brock,  20  Beav.  524. 

In  Sarvey  v.  Mount,  8  Beav.  439,  a  voluntary  settlement  by  a  younger 
sister  of  the  whole  of  her  present  and  future  property  principally  in  favor  of 
her  eldest  sister,  was  set  aside  upon  the  same  principle  as  the  transaction  in 
the  principal  case,  viz.,  that  the  eldest  sister  had  obtained  great  ascendancy 
and  influence  over  the  younger  sister,  and  was  allowed  to  assume  the  manage- 
ment of  d^Z.her  affairs;  the  circumstances  of  the  transaction  moreover  being 
open  to  suspicion,  the  settlement  being  very  improvident,  and  the  younger 
sister  not  having  had  the  benefit  of  independent  professional  advice.  And  see 
Osmond  v.  Fltzroy^  3  P.  Wms.  129,  and  note;  Bridgman  v.  Green,  2  Ves. 
627;  Wilm.  58;  Mrton  v.  Relly,  2  Eden,  286;  Wright  v.  Proud,  13  Ves. 
136;  Purcell  v.  M'Namara,  14  Ves.  91;  Collins  v.  Hare,  1  Dow.  &  C.  139; 
Cooke  V.  Lamotte,  15  Beav.  234;  Wilkiiison  v.  Fowkes,  9  Hare,  592;  Cus- 
tance  v.  Cunningham,  13  Beav.  363;  King  v.  Smith,  21  Beav.  522;  where 
deeds,  upon  proof  of  undue  influence,  independent  of  any  fiduciary  relation, 
were  set  aside. 

Perhaps  no  general  rule  can  well  be  laid  down,  as  to  what  amounts  to  undue 
influence  :  that  will  be  a  question  for  the  judge  to  decide,  upon  the  circum- 
stances of  each  particular  case,  and  such  circumstances  as  the  non-intervention 
of  a  disinterested  person,  or  professional  adviser  on  the  behalf  of  the  donor; 
(especially  if  the  donor  is,  from  age  or  weakness  of  disposition,  likely  to  be 
imposed  upon,  (^Griffiths  v.  Pohins,  3  Madd.  191^  Pent  v.  Bennett,  4  My.  & 
Or.  273 ;  Harvey  v.  Mount,  8  Beav.  439 ;  Page  v.  Home,  11  Beav. 
L  J  227 ;)  *the  statement  of  a  consideration,  where  there  was  actually  none, 
{Eawes  v.  Wyatt,  3  Bro.  C.  C.  156;  Gibson  v.  Russell,  2  Y.  &  C.  C.  C.  204;) 
the  improvidence  of  the  transaction,  (^Harvey  v.  3Iount,  8  Beav.  439,)  furnish 
a  probable,  though  not  always  a  certain  test  of  undue  influence  or  fraud. 

But  in  such  cases,  where  the  intimate  relations  before  mentioned  do  not 
exist  between  the  donor  and  donee,  undue  influence  must  be  proved  against 
■the  donee,  in  order  that  the  gift  may  be  set  aside.  Thus,  in  Hunter  v.  Atkins, 
3  My.  &  K.  113,  Lord  Brougham,  overruling  the  decision  of  Sir  John  Leach, 
M.  R.,  sustained  a  gift  by  deed  subject  to  a  power  of  appointment  by  the 
donor,  Admiral  Hunter,  then  upwards  of  ninety  years  of  age,  to  Alderman 
Atkins,  his  confidential  agent,  who  had  for  many  years  been  in  habits  of 
friendship  with  him,  although  made  without  the  intervention  of  a  disinterested 
third  person,  the  solicitor  who  drew  the  deed  being  the  solicitor  of  the  Alder- 
man, who  took  the  benefit  by  it;  his  Lordship  being  of  opinion,  that  the  cir- 
cumstances of  the  case  did  not  warrant  the  Court  in  ascribing  the  deed  in 
question  to  undue  influence,  or  influence  improperly  exerted,  over  a  person 
either  of  insufficient  understanding,  or  under  the  control  or  management  of 
another.  "  There  is  no  dispute,"  said  his  Lordship,  "  upon  the  rules  which, 
generally  speaking,  regulate  cases  of  this  description.  Mr.  Alderman  Atkins 
is  either  to  be  regarded  in  the  light  of  an  agent  confidentially  intrusted  with 
the  management  of  Admiral  Hunter's  concerns, — a  person  at  least  in  whom 
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ie  reposed  a  very  special  confidence,  or  he  is  not.  If  lie  is  not  to  be  so  re- 
garded, then  a  deed  of  gift,  or  other  disposition  of  property  in  his  favor  must 
stand  good,  unless  some  direct  fraud  were  practised  upon  the  maker  of  it ; 
unless  some  fraud,  either  by  misrepresentation  or  by  suppression  of  facts,  misled 
him,  or  he  was  of  unsound  mind  when  the  deed  was  made.  If  the  Alderman 
did  stand  in  a  confidential  relation  towards  him,  then  the  party  seeking  to  set 
aside  the  deed  may  not  be  called  upon  to  show  direct  fraud,  but  he  must  satisfy 
the  Court,  by  the  circumstances,  that  some  advantage  was  taken  of  the  confi- 
dential relation  in  which  the  Alderman  stood.  If  the  Alderman  stood  towards 
the  Admiral  in  any  of  the  known  relations  of  guardian  and  ward,  attorney  and 
client,  trustee  and  cestui  que  trust,  &c.,  then,  in  order  to  support  the  deed,  he 
ought  to  show  that  no  such  advantage  was  taken,  that  all  was  fair,  that  he 
received  the  bounty  freely  and  knowingly  on  the  giver's  part,  and  as  a  stranger 

might  have  done Where  the  relation  in  which  the  parties  stand  to 

each  other  is  of  a  sort  less  known  and  definite,  the  jealousy  is  diminished.  A 
confidential  adviser,  one  who  has  *been  generally  ^consulted  in  the 
management  of  the  person's  affairs,  though  he  may  also  have  been  em-  L  -* 
ployed  specially  in  his  business,  does  not  lie  under  the  same  suspicion  with  an 
attorney  or  a  steward,  or  any  one  who  has  a  general  management.  In  Pratt 
V.  Barker,  (1  Sim.  1 ;  4  Euss.  507,)  the  object  of  bounty  was  one  who  had 
been  employed  for  many  years  as  the  surgeon  and  apothecary  of  the  donor,  had 
received  his  dividends  for  him,  and  had  oftentimes  been  consulted  by  him 
respecting  the  management  of  his  property.  Through  him  the  instructions  to 
frame  the  deed  were  conveyed  to  the  donor's  solicitor,  who  so  far  deviated 
from  those  instructions  as  to  leave  a  blank  for  the  donee's  name  till  he  saw 
his  client;  and  because  it  was  proved  that  the  donor  understood  the  nature  of 
the  gift,  and  had  the  deed  read  over  and  explained  to  him,  the  Court  refused, 
— and  without  hesitation,  or  even  hearing  the  defendant, — to  set  it  aside.  In 
the  famous  case  of  Huguenin  v.  Baseley,  remarkable,  among  other  things,  for 
the  display  of  those  transcendant  talents,  and  that  pure  taste,  by  which  among 
many  other  accomplishments.  Sir  Samuel  Eomilly  elevated  and  adorned  the  bar, 
there  was  a  great  and  general  influence  exercised  of  a  peculiar  kind.  It  led 
to  the  giving  up  of  the  whole  direction  of  the  pa|-ty's  concerns  into  the  defen- 
dant's hands,  even  to  the  delivering  over  of  her  title  deeds  by  her  solicitor.  It 
ended  in  a  conveyance  of  an  estate  without  consideration  ;  and  yet  the  Court 
held,  that  the  proper  inquiry  was,  were  her  bounties  the  pure,  voluntary,  well 
understood  acts  of  her  mind  ?  Did  she  execute  the  deeds  not  only  voluntarilj"-, 
but  with  all  the  knowledge  of  their  effect,  nature,  and  consequences,  which 
the  defendants,  Baseley  and  the  attorney,  were  bound  by  their  duty  to  com- 
municate to  her  ? 

"  The  rule  cannot  be  much  more  precisely  stated  than  this, — that  where  the 
known  and  defined  relation  of  attorney  and  client,  guardian  and  ward,  trustee 
and  cestui  que  trust  exists,  the  conduct  of  the  party  benefited  must  be  such  as 
to  sever  the' connection,  and  to  place  him  in  the  same  circumstances  in  which 
a  mere  stranger  would  have  stood,  giving  him  no  advantage,  save  only  what- 
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ever  kindness  or  favor  may  have  arisen  out  of  the  connection ;  and  that,  where 
the  only  relation  between  the  parties  is  that  of  friendly  habits  or  habitual  re- 
liance on  advice  and  assistance,  accompanied  with  partial  employment  in  doing 
some  sort  of  business,  care  must  be  taken  that  no  undue  advantage  shall  be 
made  of  the  influence  thus  acquired.  The  limits  of  natural,  and  often  unavoid- 
able kindness,  with  its  effects,  and  of  undue  influence  exercised,  or  unfair 
advantage  taken,  cannot  be  more  rigorously  defined.  Nor  is  it,  perhaps,  ad- 
^  visable  that  any  *strict  rule  should  be  laid  down, — any  precise  line 

L  ^""J  drawn.  If  it  were  stated  that  certain  acts  should  be  the  only  test  of 
undue  influence,  or  that  certain  things  should  be  required  in  order  to  rebut 
the  presumption  of  it,  such  as  the  calling  in  a  third  person,  how  easy  would 
it  be  for  cunning  men  to  avoid  the  one,  or  protect  themselves  by  means  of  the 
other,  and  so  place  their  misdeeds  beyond  the  denunciations  of  the  law,  and 
secure  the  fruits  of  them  out  of  its  reach '  If  any  one  should  say  that  a  rule 
is  thus  recognized,  which,  from  its  vagueness,  cannot  be  obeyed  because  it 
oannot  well  be  discerned,4he  answer  is  at  hand.  All  men  have  the  interpreter 
of  it  within  their  own  breast ;  they  know  the  extent  of  their  influence,  and 
are  conscious  whether  or  not  they  have  taken  advantage  of  it  in  a  way  which 
they  would  feel  indignant  that  others  similarly  circumstanced  should  do  with 
regard  to  themselves. 

"  The  circumstances  of  each  case,  therefore,  are  to  be  carefully  examined 
and  weighed,  the  general  rule  being  of  a  kind  necessarily  so  little  capable  of 
exact  definition ;  and,  on  the  result  of  the  inquiry,  we  are  to  say,  has,  or  has 
not,  an  undue  influence  been  exerted, — an  undue  advantage  taken  ?"  See 
Beanland  v.  Bradley,  2  Sm.  &  G-iff.  339.  See  however  the  remarks  of  Sir 
John  Komilly,  M.  R.,  15  Beav.  241,  on  the  judgment  of  Lord  Brougham  in 
Hunter  v.  Atkins. 

It  may,  however,  be  laid  down,  that  even  in  the  absence  of  any  special  re- 
lation between  the  parties,  where  a  person  gains  a  great  advantage  over  another 
by  a  voluntary  instrument,  the  burden  of  proof  is  undoubtedly  thrown  upon 
the  person  receiving  the  benefit,  and  he  is  under  the  necessity  of  showing  that 
the  transaction  is  fair  and  honest;  for  although  the  Court  never  prevents  one 
person  from  being  the  voluntary  object  of  the  bounty  of  another,  yet  it  must 
be  shown  that  the  bounty  was  purely  voluntary,  and  not  produced  by  any 
undue  influence  or  misrepresentation,  which  the  Court  regards  with  a  very 
jealous  eye.  See  Blackie  v.  Clark,  15  Beav.  600;  Cooke  v.  Lamotte,  15 
Beav.  234 ;  Ctistance  v.  Cunningham,  13  Beav.  363  ;  Billage  v.  Southee,  9 
Hare,  534;  Allen  v.  Davis,  4  De  G.  &  Sm.  133;  Price  v.  Price,  1  De  G-. 
Mac.  &  G.  308. 

An  appointment  made  in  exercise  of  a  power  by  a  wife  in  favor  of  her  hus- 
band will  be  considered  good  unless  the  wife,  or  other  persons  impeaching  the 
instrument  show  that  it  was  executed  under  circumstances  sufficient  to  inva- 
lidate it,  and  the  evidence  of  one  of  the  witnesses  that  the  wife  was  agitated 
and  distressed  and  signed  the  deed  in  a  reluctant  manner,  has  been  held  to  be 
insufficient :  JVedbt/  v.  Mdbi/,  5  De  G.  &  Sm.  377,  384. 
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How  far  the  Court  will  interfere ''^as  against  tJiird  parties.] — An  r^cn-i-i 
interest  obtained  by  undue  influence,  as  Lord  Eldon  decided  in  the 
principal  case,  cannot  be  held  by  third  parties,  although  innocent  of  fraud. 
"  Whoever,"  to  use  the  expressive  language  of  Chief  Justice  Wilmot,  "  receives 
the  gift,  must  take  it  tainted  and  infected  with  the  undue  influence  and  impo- 
sition of  the  person  procuring  the  gift ;  his  partitioning  and  cantoning  it  out 
amongst  his  relations  and  friends  will  not  purify  the  gift  and  protect  it  against 
the  equity  of  the  person  imposed  upon.  Let  the  hand  receiving  it  be  ever  so 
chaste,  yet,  if  it  comes  through  a  polluted  channel,  the  obligation  of  restitution 
will  follow  it :"  Bridgman  v.  Green,  Wilm.  58,  64 ;  S.  C,  2  Ves.  627.  And 
see  Goddard  v.  Carlisle,  9  Price,  169  ;  [Irwin  v.  Keen,  3  Wharton,  347.] 

In  Maitland  v.  Irving,  15  Sim.  437,  Irving  and  Brown,  who  were  partners 
as  coal-merchants,  consented  to  postpone  the  payment  of  £5000  due  to  them 
from  Maclean,  in  consideration  of  his  procuring  and  giving  the  guarantee  of 
the  plaintiif.  Miss  Maitland,  for  that  sum  ;  and  Maclean,  at  the  same  time, 
informed  Irving  and  Brown  that  Miss  Blaitland  was  his  niece,  and  was  pos- 
sessed of  considerable  property ;  that  she  had  resided  with  him  for  some  time, 
that  he  had  been  her  guardian,  and  that  she  had  been  of  age  about  a  year  and 
a  half.  Afterwards,  another  arrangement  was  made  between  Irving  and 
Brown  and  Maclean,  in  pursuance  of  which  Irving  and  Brown  delivered  up 
the  guarantee,  and  Maclean  procured  and  gave  them  the  plaintiff's  check  for 
£3000  and  her  promissory  note  for  £1200,  as  securities  for  his  paying  them 
those  sums.  Sir  L.  Shadwell,  V.  C,  granted  and  afterwards  continued  an  in- 
junction, restraining  Irving  and  Brown  from  prosecuting  an  action  against  the 
plaintiff'  to  recover  the  £3000 ;  and  notwithstanding  they  had  obtained  a  ver- 
dict, he  refused  to  order  the  money  to  be  paid  into  Court.  "  The  case,"  said 
his  Honor,  "  has  been  argued  for  the  defendants  as  if  it  were  a  case  in  which 
they  had  some  ground  to  resist  the  rule  in  equity,  because  of  their  not  being 
volunteers.  But  no  consideration  whatever  was  given  to  the  young  lady ;  on  the 
contrary,  she  was  induced  to  do  the  act  upon  an  application  made  to  her  by  a 
person  who,  if  he  had  performed  his  duty,  would  have  advised  her  not  to  do 
that  which  he  applied  to  her  to  do.  She  was  influenced  by  him,  or,  at  least, 
allowed  by  him,  to  give  this  very  guarantee,  which  was  a  direct  benefit  to  all  the 
defendants,  (Maclean  was  a  defendant,)  in  the  situation  in  which  they  then 
stood  with  respect  to  each  other.  The  facts  of  the  case  seem  to  me  to  amount 
to  this :  that  Irving  and  Brown,  knowing  the  defenceless  situation  of  the 
young  lady,  combined  with  Maclean,  who  disclosed  it  to  them,  in  order  that 
advantage  *might  be  taken  of  her  defenceless  situation,  for  the  benefit  r^cno-i 
of  all  the  three.  And  my  opinion  is,  that  they  must  all  three  be  con- 
siderej  as  standing  in  the  same  situation.  It  is  most  necessary  to  consider 
the  transaction  in  this  view,  because  it  is  the  foundation  of  the  whole  case ; 
for,  what  subsequently  took  place  was  nothing  more  than  a  substitution  of  the 
note  and  the  check  for  the  guarantee."  And  see  Maitland  v.  Bachhome, 
16  Sim.  58 ;  Archer  v.  Hudson,  7  Beav.  551 ;  Espey  v.  Lake,  10  Hare,  261. 

The  principles,  however,  laid  down  in  these  cases  are  not  it  seems  appli- 
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cable  to  tlie  case  of  a  bona  fide  purchase  without  notice.  Thus  in  Blackie  v. 
Clarh,  15  Beav.  595,  a  married  woman  having  separate  estate,  joined  with 
•her  trustee  who  was  her  confidential  medical  adviser  in  granting  annuities 
secured  on  her  separate  estate  for  his  benefit.  Upon  her  filing  a  bill  to  set 
them  aside  as  against  the  grantees,  it  was  held  by  Sir  J.  Eomilly,  M.  K.,  that 
the  burden  of  proving  their  invalidity  was  on  her,  and  as  it  appeared  that  she 
understood  the  transaction,  and  that  no  undue  persuasion  or  coercion  had  been 
proved,  the  annuities  could  not  be  impeached,  and  his  Honor,  without  abso- 
lutely determining  that  the  Court  would  not  act  in  the  same  way  in  both 
cases,  thought  there  was  a  manifest  difference  between  such  a  case,  and  the 
cases  of  Archer  v.  Hudson  and  jtJaitland  v.  Irving,  for  the  latter  were  neither 
of  them  cases  of  a  purchase  for  valuable  consideration.  "  They  were  cases," 
he  added,  "  in  which  money  had  been  already/  lent,  and  the  creditor  finding 
his  security  very  imperfect,  obtained  from  the  volunteer,  wlio  gained  no  benefit 
at  all,  a  distinct  and  manifest  advantage.  The  same  observations  do  not  apply 
to  the  case  of  a  bona  fide  purchase,  in  the  first  instance,  for  valuable  conside- 
ration, because,  if  the  purchase  be  a  fair  one,  the  purchaser  gains  no  advan- 
tage, for  he  would  simply  abstain  from  purchasing  if  the  volunteer  did  not 
think  fit  to  join  in  the  transaction."  In  Corhett  v.  Broch,  20  Beav.  524,  a 
debtor  induced  a  lady,  to  whom  he  was  engaged  to  be  married,  to  become 
security  for  a  debt.  After  the  marriage  she  insisted  that  she  had  been  imposed 
upon.  It  was  held  by  Sir  John  Romilly,  M.  E.,  that  the  only  duty  of  a  cre- 
ditor (who  was  aware  of  the  relation  between  the  parties)  towards  the  lady 
was  to  see  that  she  had  proper  professional  assistance,  and  that  any  fraud  or 
misrepresentation  of  the  debtor  in  the  transaction,  of  which  the  creditor  had 
no  notice,  did  not  affect  his  security.  "  I  fully  adhere,"  said  his  Honor, 
"  to  what  I  espressed  in  the  cases  of  Coohe  v.  Lamotte,  (15  Beav.  234,)  and 
Hoghton  v.  Hogliton,  (15  Beav.  278,)  and  if  this  were  a  case  between  the 
husband  and  wife  I  should  require  him  to  prove  all  the  requisites  I  pointed 
r*'^nm  0'^' i"^  *those  cases  as  necessary  to  give  validity  to  the  transaction; 
but  when  the  security  gets  into  the  hands  of  a  purchaser  for  valuable 
consideration,  the  case  is  very  difi'erent,  unless  the  person  obtaining  the  benefit 
of  it  has  been  guilty  of,  or  privy  to  the  fraud.  The  fact  of  the  intended  hus- 
band saying,  "  I  am  about  to  marry  a  lady  who  will  give  you  security,  does 
not  amount  to  notice  to  them  that  this  security  could  only  be  obtained  by 
undue  influence." 

As  to  acquiescence  and  confirmation,  see  Wright  v.  Yanderplanh,  2  K.  & 
J.  1 ;  Stump  V.  Gaby,  2  De  G.  Mac.  G.  623 ;  and  ante,  vol.  1,  p.  141,  492. 


Fraud  and  mistake  vitiate  and  avoid  eifect  which  they  produce.  But  in 
a  conveyance,  without  regard  to  the  order  to  avoid  a  grant  on  the  ground 
source  whence  they  originate,  or  the      of  undue  influence,  it  must  be  shown 
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that  the  influence  existed,  and  was 
exercised  for  an  undue  and  disadvan- 
tageous purpose.  The  former  point 
may  be  inferred  from  the  relative  or 
actual  position  of  the  parties,  but  the 
latter  must  be  determined  by  an  ex- 
amination into  the  nature  and  results 
of  the  transaction,  which  is  called  in 
question.  Both  these  points  must 
concur  to  produce  the  effect  of  avoid- 
ance. The  disadvantageous  or  impro- 
vident nature  of  a  grant  will  not  en- 
title the  grantor  to  set  it  aside,  when 
it  is  the  result  of  his  own  folly  or  in- 
discretion, and  not  of  external  and 
improper  influence  :  Sadley  v.  Lati- 
mer, 3  Terger,  537.  Nor  can  it  be 
avoided  on  the  ground  of  undue  in- 
fluence, when  it  is  just  in  itself,  and 
in  its  consequences  :  Cruger  v.  Doug- 
lass, 4  Edwards,  Ch.  433,  525,  532. 

The  general  principle  that  influence 
on  one  side,  evidently  exerted  to  pro- 
duce disadvantageous  results  on  the 
other,  will  justify  chancery  in  setting 
aside  a  conveyance,  even  when  not 
alleged  or  proved  to  amount  to  actual 
fraud,  was  held  in  the  case  of  Whe- 
lan  V.  Whelan,  3  Cowen,  537.  In 
that  case  a  man  far  advanced  in 
years,  and  somewhat  impaired  in  in- 
tellect, although  not  absolutely  imbe- 
cile or  unfit  for  the  transaction  of 
business,  had  separated  from  his  wife 
and  family,  with  the  exception  of  two 
of  his  sons,  to  whom  he  entrusted  the 
care  of  his  farm.  Legal  proceedings 
were  instituted  by  his  wife  for  the 
purpose  of  obtaining  a  separate  main- 
tenance, which  induced  him  to  form 
the  erroneous  impression,  in  which 
he  was  confirmed  by  the  language 
held  by  one  of  his  sons,  that  his 
whole  estate  would  be  taken  for  the 
payment  of  his  debts.     His  uneasi- 


ness finally  became  so  great,  that  he 
executed  a  conveyance  of  all  his  estate 
to  his  son,  in  trust  for  himself  and 
his  brother.  These  circumstances 
were  held  to  show  such  a  case  of  in- 
fluence, unduly  and  disadvantageously 
exerted,  as  to  justify  a  decree  avoiding 
the  conveyance,  not  only  as  to  the 
son  by  whom  it  was  procured,  but  also 
as  to  the  other,  who  was  not  accused 
of  having  had  any  share  in  inducing 
its  execution.  On  both  points  the 
court  adopted  the  doctrine  of  Ilugue- 
nin  V.  Baseley,  and  held  that  a  party 
otherwise  innocent,  loses  that  charac- 
ter by  attempting  to  retain  a  benefit 
conferred  not  by  the  free  will  of  the 
donor,  but  extorted  by  the  improper 
practices  or  acts  of  another.  "  It  is 
sufficient,"  said  Woodworth,  J.,  "  if 
on  an  examination  of  the  whole  bill, 
the  facts  stated  show  that  the  respond- 
ents necessarily  had  undue  influence 
or  control  over  the  appellant,  so  that 
the  party  did  not  treat  on  equal  terms. 
The  rule  that  requires  every  thing 
essential  to  the  appellant's  right  to  be 
alleged,  is  then  satisfied.  His  equity 
will  then  appear,  and  the  court  may 
administer  the  relief  to  which  he  is 
entitled.  Whether  undue  influence 
has  been  used,  is  an  inference  from 
the  facts  alleged  and  proved,  and 
does  not  require  the  averment  of  the 
pleader  to  put  them  in  issue.  It  is 
enough  if  they  authorize  the  court 
to  draw  the  conclusion. 

"I  will  briefly  state  some  of  the 
leading  features  of  this  case.  The 
appellant  is  far  advanced  in  years. 
He  is  probably  not  exempt  from  the 
infirmities  incident  to  mind  and  body 
in  the  last  stage  of  human  life.  In 
this  second  childhood,  a  surrender  of 
business  into  other  hands  becomes  in- 
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dispensable.  Sometliing  like  a  guar- 
dianship of  tlie  person  and  property 
is  in  most  cases  necessary.  The  ap- 
pellant had  reared  a  numerous  family. 
For  several  years  there  appears  to 
have  been  much  family  contention, 
arising  from  dissensions  between  his 
children  with  respect  to  the  use  and 
management  of  his  estate.  The  ap- 
pellant's wife  took  part  with  some  of 
the  children.  She  and  her  husband 
lived  unhappily,  and  separated.  The 
bill  alleges  that  the  appellant  had 
committed  the  management  of  his 
estate  chiefly  to  his  sons,  John,  Jo- 
seph, and  William;  that  after  his 
wife  left  her  home,  the  farm  was  in 
the  exclusive  possession  of  the  appel- 
lant and  the  respondents.  It  is  in 
proof  that  the  appellant  was  very 
credulous,  and  easily  persuaded  by 
those  whom  he  believed  his  friends ; 
that  he  was  easily  led  by  William ; 
that  in  the  family  strifes  the  appel- 
lant and  the  respondents  were  on  one 
side — the  wife  and  the  other  children 
in  opposition ;  that  the  appellant  oould 
be  persuaded  to  do  any  act  dictated 
to  him,  when  apprehensive  that  his 
property  was  in  danger.  It  cannot 
be  doubted  that  he  was  placed  in  a 
situation  highly  favorable  to  the 
views  of  the  respondents.  They  had 
full  opportunity  for  operating  on  his 
hopes  and  fears.  A  contract  obtained 
from  one  party  so  much  in  the  power 
of  the  other,  cannot  be  sanctioned,  if 
confidence  has  been  abused,  if  there 
is  inadequacy  of  price,  or  the  infer- 
ence is  plain  that  advantage  has 
been  taken  of  age  and  imbecility,  and 
the  partiality  of  a  parent  has  been 
artfully  made  use  of  to  strip  him  of 
his  property,  and  reduce  him  to  a 
state  of  dependence  and  want," 


A  similar  question  arose  in  the 
recent  case  of  Brice  v.  Brice,  5  Bar- 
bour, 533,  and  was  decided  in  the 
same  manner,  on  the  authority  of 
the  decision  in  Whelan  v.   Whelan. 

The  principles  held  in  these  cases, 
have  been  enforced  in  a  number  of 
other  instances :  Harding  v.  Wlie.a- 
ton,  2  Mason,  378;  11  Wheaton,  103; 
Hough  V.  Hunt,  2  Hammond,  495; 
Gass  V.  Mason,  4  Sneed,  497  ;  Whee- 
ler y.  Smith,  9  Howard,  55;  Beard  y. 
Gamplell,  2  A.  K.  Marsh.  125 ;  Kenne- 
dy V.  Kennedy,  2  Alabama,  591 ;  Ru- 
therford V.  Ruff,  4  Dessaussure,  350; 
Butler  V.  Hasleell,  lb.  651 ;  Brogden 
V.  Walker,  2  Har.  &  J.  285 ;  Whip- 
ple y.  MClure,  2  Eoot,  216;  Kelly 
V.  M'Guire,  15  Arkansas,  355  ;  Free- 
land  V.  Eldridge,  19  Missouri,  325; 
Craddock  v.  Cahiness,  1  Swan,  474; 
which  establish  that  equity  will  inter- 
fere whenever  the  circumstances  are 
such  as  to  warrantthe  presumption,  that 
undue  influence  has  been  eserted,  that 
confidence  has  been  abused,  or  that  an 
improper  and  unwarrantable  advan- 
tage has  been  taken  by  one  party,  of 
the  age,  weakness,  or  ignorance  of  the 
other.  Thus,  in  Garherry  v.  Tan- 
nehill,  2  Har.  &  J.  224,  the  court  re- 
fused to  enforce  a  purchase  by  a  guar- 
dian, of  the  land  of  his  ward,  after 
he  came  of  age,  but  on  disadvantage- 
ous terms,  and  under  circumstances 
implying  undue  influence.  A  simi- 
lar decision  was  made  in  Somes  v. 
Skinner,  16  Mass.  348,  where  inade- 
quacy of  consideration,  weakness  of 
mind  on  the  part  of  the  grantor,  and 
the  relation  in  which  he  had  formerly 
stood  as  ward  to  the  grantee,  were 
held  to  avoid  the  conveyance  as  show- 
ing fraud,  or  an  exercise  of  undue  in- 
fluence tantamount  in  effect  to  fraud. 
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And  in  Bvffalow  v.  Bvffalow,  2  Dev. 
&  Bat.  Eq.  241,  the  court  took  the 
same  ground,  in  setting  aside  a  con- 
veyance for  an  inadequate  considera- 
tion, by  an  uncle  to  a  nephew,  whom 
he  had  called  in  as  a  confidential  ad- 
viser, when  under  arrest  for  a  debt. 
Here,  as  in  Huguenin  v.  Basely,  the 
mere  fact  that  the  nephew  had  been 
called  on  for  advice,  and  had  acted  as 
adviser,  was  held  to  impose  the  duty 
of  advising  correctly,  and  to  disable 
him  from  taking  advantage  of  an  act 
which  he  had  wrongfully  or  mistaken- 
ly counselled.  The  same  principle  was 
applied  by  the  Supreme  Court  of  Penn- 
sylvania, in  the  case  of  Miller  v. 
Pearce,  6  W.  &  S.  97.  And  the  ge- 
neral rule  seems  to  be,  that  a  deed  or 
will  in  favor  of  one  who  stands  in  the 
position  of  a  confidential  adviser,  will 
be  set  aside,  unless  the  transaction  is 
shown  or  appears  to  be  perfectly  fair 
and  regular,  and  without  any  mix- 
ture of  improper  or  undue  influence; 
Greenfield's  Estate,  2  Harris,  489; 
Newhouse  v.  Godwin,  17  Barb.  256; 
Grispell  V.  Dubois,  4  Id.  393 ;  Sears 
V.  Shafer,  1  Id.  408. 

It  was  held  by  the  Supreme  Court 
of  the  United  States,  in  Jenkins  v. 
Pye,  12  Wheaton,  241,  that  the  mere 
existence  of  the  relation  of  parent  and 
child,  is  not  enough  to  vitiate  an  act, 
which  would  be  valid  as  between 
strangers,  unless  there  is  something 
in  the  nature  of  the  act  itself,  or  of 
its  attendant  circumstances,  tq  indi- 
cate that  the  influence  which  that  re- 
lation usually  confers,  has  been  un- 
duly and  disadvantageously  exerted. 
This  can  hardly  be  denied  as  a  gene- 
ral proposition,  and  the  court  applied 
it  to  the  case  before  them,  which  was 
that  of  a  purchase  by  a  father,  of  the 


reversionary  interest  of  his  daughter 
in  land,  of  which  he  was  tenant  for 
life,  for  a  sum  little  less  than  its  ac- 
tual value.  In  this  instance,  how- 
ever, the  bill  was  not  filed  until  after 
an  interval  of  twenty  years,  and  the 
death  of  both  the  parties  to  the  ori- 
ginal transaction;  and  Catron,  J., 
dissented  from  the  view  taken  by  the 
majority  of  the  court,  on  the  general 
question,  and  held,  that  but  for  the 
bar  interposed  by  the  passage  of  time, 
the  transaction  would  have  been  clear- 
ly voidable. 

The  recent  case  of  Taylor  v.  Taylor, 
8  Howard,  183,  shows  how  closely  the 
exercise  of  undue  influence  may  ap- 
proach to  fraud,  and  would  have  been 
enough  to  call  the  doctrine  here  dis- 
cussed intobeing,  had  it  been  unknown 
to  the  law  previously.  A  young  lady 
just  of  age,  received  a  bequest  of  a 
large  amount  of  property  from  a  de- 
ceased uncle.  Not  long  afterwards 
she  wrote  a  letter  to  her  parents,  in 
which  she  stated  her  belief  that  this 
bequest  had  been  left  to  her  under  the 
expectation  that  she  would  use  it  for 
the  benefit  of  her  family,  and  that  she, 
therefore,  wished  to  dispose  of  it  in 
accordance  with  the  wish  of  the  donor. 
A  deed  was  accordingly  prepared  by 
counsel  employed  by  her  parents,  and 
executed  by  her,  conveying  the  whole 
property  to  £er  mother,  for  life,  and 
after  her  death,  to  her  children  then 
surviving,  and  their  heirs.  There  was 
nothing  to  prove  the  exact  nature  of 
the  influence  exerted  to  induce  her  to 
adopt  this  course,  but  the  language  of 
the  letter  and  its  disclaimers  of  exter- 
nal influence  indicated,  that  it  was 
suggested  by  others,  even  if  compos- 
ed by  herself.  The  evidence  showed, 
that  she  was  treated  with  unkindness 
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by  her  parents,  and  was  anxious  at  the 
time  to  obtain  their  assent  to  a  mar- 
riage, whicli  they  refused  or  withheld 
until  after  the  execution  of  the  con- 
veyance. And  there  was  nothing  to 
show,  that  the  statement  in  the  letter, 
that  her  uncle  intended  to  create  a 
trust,  rather  than  confer  a  benefit,  was 
founded  in  truth,  or  was  other  than  a 
false  or  fraudulent  suggestion  of  those 
around  her.  It  was  held,  under  these 
circumstances,  that  the  case  came 
fully  within  the  doctrine  of  Huguenin 
V.  Baseley,  and  the  conveyance  was  set 
aside,  not  only  as  to  the  mother,  who 
was  implicated  in  the  wrong  done  to 
the  grantor,  but  as  to  those  in  remain- 
der, who  were  not. 

In  delivering  their  decision,  the 
court  held  the  following  language  : 
"  And  now  let  the  character  of  the 
contract  under  consideration,  and  of 
the  circumstances  surrounding  the 
execution  of  that  contract,  be  subject- 
ed to  the  test  rationally  and  justly  im- 
posed by  the  rules  above  stated. 

"  This  is  a  contract  between  parent 
and  child,  operating  by  its  terms  ex- 
clusively for  the  benefit  of  the  former, 
and  to  the  prejudice  of  the  latter ;  for 
it  transferred  from  her  a  valuable  in- 
terest, by  the  very  terms  of  the  trans- 
action admitted  to  be  legally  and  ab- 
solutely hers,  and  by  the  same  terms 
transferred  it  without  the  shadow  of 
an  equivalent  received  or  proffered; 
and  for  which,  the  testimony  conclu- 
sively shows,  none  could  possibly  be 
given.  Thus  far  the  provisions  of  the 
contact. 

"  With  regard  to  the  circumstances 
attending  and  surrounding  its  execu- 
tion. It  is  shown  that  the  grantor  in 
this  deed,  though  of  age,  had  little 
more  than  attained  to  majority;  that 


she  was  living  in  the  house  with  her 
parents — her  only  home;    and  may 
fairly  be  presumed  to  have  been  liable 
to  the  influence  of  feelings  and  habits 
which,  in  the  absence  of  contraven- 
ing evidence,  would  control  the  dis- 
positions and  conduct  of  a  youthful 
female  thus  situated.     She  might  be 
moulded  to  almost  anything,  in  com- 
pliance with  the  earnest  wishes  (with 
her  habitually  yielded  to  as  commands) 
of  her  parents.     Those  parents,  who 
once  had  lived  in  afiiuence  and  lux- 
ury, had,  with   all   the   habits  and 
necessities    which   such   a  condition 
naturally  creates,  by  commercial  re- 
verses, been   brought   to   indigence; 
from  the  date  of  the  purchase  by  Eo- 
bert  Isaac,  of  the  property  in  dispute, 
had  been  permitted  by  him  to  occupy 
and  enjoy  it.     In  fact,  it  was  appa- 
rently their  only  means  of  shelter  or 
support.     In  this  state  of  the  family, 
Robert  Isaac,  by  his  will,  bestowed 
the  whole  of  his  property  upon  the 
complainant ;  and  it  has  been  argued 
that,  with  her  knowledge  of  the  situa- 
tion of  her  parents,  the  impulses  of 
filial  duty  and  affection  might  of  them- 
selves have  formed  a  eufiicient  ground- 
work for  the    complainant's  convey- 
ance.    However  hazardous  it  might 
be  to  prescribe,  as  a  rule  of  right  or  of 
property,  imperfect  obligations  which 
the  law  does  not  originally  enforce, 
this  argument  can  be  deemed  satisfac- 
tory in  instances  only  in  which  the 
motives  supposed  to  enter  into  such 
obligations  are  shown  to  have  been 
free  and  unconstrained  in  their  opera- 
tion.   In  the  present  instance,  too,  in- 
dependently of  the  influences  which 
will  be  shown  to  have  been  brought 
to   bear  upon   the  transaction,  it  is 
thought  that  the  injunctions  of  filial 
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duty  and  affection  would  have  de- 
manded somethiDg  less  tlian  the  sur- 
render of  all  possessed  by  the  grantor; 
and  would  have  been  satisfied  with  a 
concession,  as  to  which  there  probably 
would  never  have  existed  a  difficulty 
— one,  indeed,  that  seems  to  have 
been  assented  to  in  practice — the  oc- 
cupation and  enjoyment  of  the  pro- 
perty during  their  lives,  by  the  parents 
of  the  grantor.  Nay,  it  would  seem 
that  proper  parental  tenderness,  and 
solicitude  for  the  welfare  of  the  child, 
or  the  true  principles  of  rectitude  and 
fairness,  would  have  permitted  noth- 
ing beyond  this.  And  in  the  estimate 
of  motives  which  may  have  led  to  the 
transaction  under  review,  it  should 
not  be  without  weight,  that  this  same 
filial  duty  and  affection,  however  com- 
mendable in  themselves,  and  however 
their  spontaneous  action  may  be  re- 
cognized and  binding,  strengthen  the 
probability  of  their  being  converted 
into  means  of  wrong  and  oppression ; 
and  this  very  probability  it  is  which 
challenges  the  duty  of  watchfulness 
and  jealousy  in  the  courts,  in  scanning 
the  transactions  of  those  whose  pecu- 
liar situation  exposes  them  to  danger 
from  such  means. 

"Immediately  after  the  death  of 
Eobertf  Isaac,. it  seems  that  the  various 
appliances  designed  to  withdraw  from 
the  complainant  the  fruits  of  the 
bounty  of  her  affectionate  uncle  were 
put  into  strikingly  active  operation. 
Directly  following  the  death  of  Isaac, 
it  is  charged  in  the  bill,  came  the 
urgency  of  the  complainant's  family, 
and  their  reproaches  against  her  for 
having  intercepted,  as  they  said,  the 
bounty  which  but  for  her  would  have 
flowed  to  the  family;  and  for  having 
dictated  to  her  uncle  the  disposition 
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of  his  property ;  thereby  having  ruined 
their  prospects,  and  broken  the  heart 
of  complainant's  father.  The  natural 
effects  of  such  appeals  upon  the  feel- 
ings of  an  affectionate  and  sensi- 
tive girl,  or  even  upon  a  spirit  awake 
to  the  impulses  of  pride  alone,  can 
easily  be  comprehended.  Then,  as  is 
alleged,  was  the  reluctance  of  the  com- 
plainant to  despoil  herself  of  her  pro- 
perty ascribed  to  the  avarice  of  her 
intended  husband :  and  then,  too, 
amidst  her  perplexity  and  distress, 
upon  consultation  between  both  her 
parents,  was  suggested  to  her  the  de- 
vice of  a  letter  from  her,  declaring 
her  belief  of  the  wish  of  the  testator, 
Isaac,  to  bestow  the  property  for  the 
benefit  of  the  family;  and  asking  the 
consent  of  the  father  of  the  complain- 
ant to  a  settlement  of  the  property  in 
conformity  with  such  a  wish.  Al- 
though these  allegations  are  not  sup- 
ported by  direct  statements  of  wit- 
nesses, yet  the  intrinsic  evidence  flow- 
ing from  other  conduct  of  the  parties 
to  these  transactions,  and  that  pre- 
sented by  the  written  documents  in 
this  cause,  impart  to  the  above  allega- 
tions a  force  equal,  if  not  surpassing, 
that  which  an  explicit  narrative  by 
witnesses  could  give  them.  And  here 
it  is  worthy  of  remark,  that  the  will 
of  Eobert  Isaac  contains  no  expres- 
sion nor  hint  of  a  desire,  or  intention, 
that  the  property  should  go  according 
to  the  supposition  assumed ;  or  accord- 
ing to  the  provisions  of  the  deed  sub- 
sequently executed.  This  circum- 
stance alone  should  be  one  of  control- 
ling influence,  even  if  the  testator 
could  be  regarded  as  a  person  of  capa- 
city and  character  of  the  most  inferior 
grade.  But  none  can  fail  to  perceive, 
from  the  proofs  in  this  cause,  that  the 
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testator  was  a  man  of  intelligence  and 
sagacity,  extensively  practiced  in  tte 
business  of  life.  He  strongly  declares 
Lis  affection  for  his  niece,  and  as 
clearly  gives  to  her,  and  to  her  only, 
the  property  in  dispute.  What  room 
is  here  for  assuming,  that  others,  and 
not  this  niece,  were  the  cAi'e/ objects 
of  this  bounty  ?  Such  an  assumption 
is  forbidden  by  every  rule  of  law,  or 
of  common  sense ;  it  goes  very  far,  of 
itself,  to  stamp  with  fraud  and  con- 
trivance the  means  resorted  to  in 
order  to  divert  that  bounty  to  other 
ends. 

"We  will  next  consider  the  letter 
(Exhibit  A,  filed  with  the  answer  of 
Goodwin)  addressed  by  the  complain- 
ant, then  Charlotte  Scarborough,  to 
her  father;  concocted,  as  is  alleged 
by  the  complainant,  between  her  pa- 
rents, as  preparatory  and  introductory 
to  the  wrong  about  to  be  consum- 
mated ;  in  which  letter  she  professes 
her  readiness  and  her  desire  to  settle 
the  property  derived  from  her  uncle 
to  the  use  of  her  parents  for  their 
lives,  and  after  their  deaths  to  the 
use  of  all  the  children  equally.  The 
will  of  Eobert  Isaac  was  admitted  to 
probate  on  the  9th  day  of  January, 
1828,  and  amongst  the  persons  who 
qualified  as  executors  of  that  will, 
were  William  Scarborough,  the  father 
of  the  complainant,  and  William  Tay- 
lor, the  trustee  in  the  deed  now  sought 
to  be  vacated.  These  men,  the  de- 
positaries of  the  solemn  trust  reposed 
in  them  by  Isaac — fully  capable  of 
comprehending  his  will,  and  one  of 
them  sustaining  the  further  obligation 
of  a  parent  to  protect  the  interests  of 
this  young  woman — make  themselves 
the  ready  instruments  to  betray  this 
confidence,  and  this  in  violation  of  the 


clearest  language  in  which  their  duty 
could  possibly  have  been  prescribed. 
How  far  this  conduct  can  be  excused 
or  palliated  under  the  pretext  of  duty 
to  Mrs.  Scarborough,  founded  on  the 
alleged  marriage  contract,  or  on  any 
supposed  intention  of  Isaac  flowing 
from  the  same  source,  will  hereafter 
be  shown  in  the  conduct  of  Scar- 
borough and  Taylor  in  reference  to 
this  very  property,  when  dealing  with 
it  for  their  own  personal  advantage. 
This  conduct  will  furnish  a  most  effi- 
cient clew  in  unravelling  the  texture 
of  the  deed  in  question. 

"  On  the  10th  of  January,  1828, 
the  day  succeeding  the  probate  of  the 
will  of  Kobert  Isaac,  was  written  the 
letter  above-mentioned  from  Char- 
lotte Scarborough  to  her  father.  It 
seems  impossible  to  resist  the  evi- 
dence furnished  by  this  singular  pro- 
duction, that  it  was  a  fabrication, 
designed  to  conceal  the  very  facts 
and  circumstances  which  it  palpably 
betrays.  In  the  first  place,  it  may 
be  inquired  why  such  a  letter  should 
be  written,  and  whether  it  would  be 
usual  or  probable  in  a  transaction 
between  persons  thus  situated,  if  dic- 
tated solely  by  an  admitted  sense  of 
propriety,  and  sanctioned  by  a  wil- 
lingness of  both  the  parties  to  it. 
Can  we  accredit  the  probability  of 
a  formal  diplomatic  communication 
from  a  daughter  just  grown,  to  her 
father,  residing  under  the  same  roof, 
to  justify  an  act  which  they' both  be- 
lieved it  a  sacred  duty  to  perform? 
Again,  let  us  look  at  the  declaration 
here  so  anxiously  and  pompously 
paraded,  that,  in  the  act  about  to  be 
performed  by  this  daughter,  she  'was 
unbiased  by  any  control  whatsoever; 
and  that,  in  the  lilerty  she  was  then 


HUGUBNIN     V.     BASELEY. 


131 


using,  she  was  acting  hy  her  own  free 
will,  dictated  hy  her  feelings  alone, 
and  unknown  to  any  person,'  and  we 
shall  perceive  an  apprehension,  or 
consciousness  of  suspicion,  which  it 
was  believed  the  simple  transaction 
itself  would  neither  prevent  nor  allay. 
Here  are  the  very  clausulce  incon- 
suetce  pointed  to  in  Twyne's  case,  as 
the  sure  badges  of  that  which  they 
are  intended  to  hide.  Why  should 
this  young  woman  have  taken  such 
deliberate  pains  to  declare,  and  to 
place  as  it  were  on  record,  a  history 
of  her  motives — her  entire  exemption 
from  persuasion,  authority,  or  even 
advice,  in  what  she  was  about  to  do 
in  obedience  to  affection  and  a  sense 
of  duty?  If  these  had  constituted 
the  real  incentive  to  her  act,  would 
they  have  left  room  for  one  thought 
or  surmise  of  dishonor,  connected 
with  the  objects  of  that  affection  and 
duty  ?  Such  suspicions  and  surmises 
are  rather  the  oiFspring  of  colder  cal- 
culation, and  of  the  '  compunctious 
visitings'  that  wait  on  contemplated 
wrong.  And  again,  in  the  conclud- 
ing paragraph  of  this  letter,  may  be 
seen  a  strong  corroboration  of  this 
charge  in  the  complainant's  bill,  of 
the  painful  and  discreditable  imputa- 
tions which  had  been  made  against 
her,  as  inducements  to  come  into  the 
proposed  arrangement.  The  language 
of  this  paragraph  is  as  follows : — 
'  Most  thankful  do  I  feel  for  being 
made  the  simple  instrument  of  ac- 
complishing the  will  of  him  who  has 
so  kindly  and  generously  placed  his 
confidence  in  me,  and  in  acting  thus, 
convince  the  world  that  my  devoted 
affection  for  him  was  pure,  disinte- 
rested, and  unbiased  by  future  ex- 
pectation.'     It  will  naturally  occur 


to  every  one  to  enquire,  why  this 
young  woman  should  accuse  herself, 
or  fancy  herself  accused  by  others,  of 
unworthy  motives  or  conduct,  because 
she  had  been  the  object  of  her  uncle's 
affection  ?  The  rational  solution  of 
the  matter  would  seem  to  be  this, — 
that  the  assumption  of  such  motives 
on  the  part  of  those  around  her,  repre- 
sented by  them,  too,  as  entering  into 
the  opinions  of  the  world,  had  been 
pressed  as  an  efficient  means  of  in- 
fluence; and  that  a  vindication  from 
their  existence  furnished  a  plausible 
coloring  for  the  proceeding  about  to 
be  effected.  The  tone,  the  language, 
the  artificial  structure  of  this  letter, 
its  familiarity  with  the  terms  peculiar 
to  the  business  of  life,  all  bespeak  it, 
in  our  judgment,  not  the  production 
of  an  inexperienced  girl,  but  of  a  far 
more  practised  and  deliberate  author. 
Lastly  may  be  mentioned,  with  re- 
spect to  this  letter,  the  care  with 
which  it  has  been  preserved,  and 
placed  beyond  the  control  of  this 
daughter,  as  a  prop  to  a  transaction 
which  could  not  stand  alone,  and  as 
a  means  of  stilling  the  murmurings 
of  future  complaint;  the  very  ends 
for  which  it  at  last  emerges  from  its 
secret  recess. 

"Next  in  the  chain  of  evidence, 
and  closely  following  its  harbinger  and 
herald,  we  will  notice  the  deed  itself 
from  the  complainant,  conveying  from 
her  every  description  of  property  de- 
rived from  her  uncle;  and  it  is  one 
of  the  peculiarities  of  this  conveyance, 
not  without  significance,  that  it  was 
executed  before  there  was  an  inven- 
tory made  by  the  executor,  to  inform 
the  grantor  specifically  what  she  had 
a  right  to  claim  or  to  bestow.  Turn- 
ing then  to  the  recitals  of  this  deed, 
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they  must  be  regarded  as  wholly  irre- 
concilable with  truth ;  and  especially 
with  that  uberrima  fides,  that  fulness 
of  candor  and  fairness,  required  in 
transactions  between  parent  and  child; 
transactions  upon  their  face,  too,  ope- 
rating to  the  disadvantage  of  the  lat- 
ter.    This  deed  sets  out  a  marriage 
contract  entered  into  between  Scarbo- 
rough and  his  wife,  anterior  to  their 
marriage,  purporting  to  cover  a  por- 
tion of  the  property  in  dispute ;  it 
then  states  the  failure  of  this  contract 
by  reason  of  an  omission  to  record  it, 
and  proceeds  to  declare,  that,  some 
doubts  having  been  suggested  as  to 
the  validity  of  the  said  marriage  set- 
tlement, from  the  omision  to  record 
the  same,  the  said  William  Scarbo- 
rough  did,   in   consequence   of  such 
doubts,   transfer  and   convey  all  his 
right,  &c.,  to  the  said  Robert  Isaac, 
and  that  the  said  Isaac,  having  de- 
parted this  life,  had  left  this  property, 
with  certain  personal  estate,  to  his 
niece  Charlotte  Scarborough ;  and  that 
she  to  whom  the  devise  and  bequest 
had   been   made,    being   desirous  of 
carrying  the  marriage  settlement  into 
effect  according  to  the  original  intent 
of  the  parties,  had,  on  coming  of  age, 
determined  to  convey  all  her  right, 
title,    and    interest   in    the   property 
derived  from  her  uncle,  for  that  pur- 
pose. 

"  The  deductions  from  these  reci- 
tals,— nay,  their  necessary  meaning, 
we  may  add,  their  literal  import, — 
are  these.  That  the  conveyance  from 
Scarborough  to  Isaac  was  with  the 
sole  view  of  effectuating  the  marriage 
settlement,  and  of  curing  any  defects 
attributable  to  that  contract; — that 
Isaac  took  the  property  clothed  with 
this  trust,  and  for  no  consideration 


moving  from  himself,  and  vesting  in 
him  an    absolute    title  or   estate ; — 
that  his  devise   and  bequest   to  his 
niece  were  purely  to  secure  the  same 
objects,  and  that  she,  fully  aware  of 
all  these  acts  and  intentions,  had,  as 
soon  as  she  could  legally  do  so,  de- 
termined upon  their  accomplishment. 
Such  are  the  declarations  and  reci- 
tals contained  in  this  deed;  not  one 
of  which,  save  the   statement  of  a 
project  of  a  marriage  settlement,  that 
is  not  by  the  evidence  on  the  record 
shown  to  be  palpably  false.     Thus,  if 
we  look  to  the  deed  from  Scarborough 
to  Isaac  of  the  13th  of  May,  1820,— 
to  the  agreement  between  Isaac  and 
M'Henry  as  the  agent  of  A.  Low  & 
Co.,  in  February,  1826, — and  to  that 
between   Eobert   Isaac  and  Andrew 
Low,  on  the  8th  of  March,  1827,— 
and  also  to  the  return  of  the  marshal 
of   the  sale  under  execution  of  the 
personal  property  in  dispute,  we  find 
that   Isaac   was    the    purchaser   and 
exclusive  owner  of  all  this  property, 
for    a    pecuniary  consideration    paid 
by  him  of  nearly  twenty-three  thou- 
sand dollars.     Looking  next  from  the 
recitals  of  this  deed  to  the  will  of 
Robert   Isaac,    we   find  no   ambigu- 
ity, no  declaration,  hint,  or  implica- 
tion in  the  will  to  sustain  these  re- 
citals ;  but  every  thing  to  falsify  and 
condemn  them.     We  there  see  clear- 
ly the  motive   of    the  testator;   fas 
affection  for  his  favorite  niece,  and 
the  subjects  and  the  mode  with  and 
by  which  he  designed  that  his  affec- 
tion should  be  manifested.     He  gives 
to  her,  clear  of  all  trusts  or  encum- 
brances, '  the  lot,  dwelling-house,  and 
all  other  improvements  thereon,  which 
formerly  belonged  to  her  father,  to- 
gether also  with  the  plate,  furniture 
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of  all  kinds,  books  and  prints,  all  of 
whicli  were  purchased  and  paid  for  at 
marshal's  sale  by  me.'  If  this  clause 
of  the  will  were  shown  to  and  clearly 
understood  by  the  complainant,  it  is 
difficult  to  conceive  how  it  could  be 
made  rationally  to  express  or  imply  a 
duty  on  her  part  to  disrobe  herself  of 
this  bounty,  as  being  clearly  designed 
for  others,  and  not  for  herself.  The 
conduct  of  these  persons,  Scarborough 
and  Low,  and  of  Taylor,  who  was  named 
as  trustee,  both  in  the  marriage  settle- 
ment and  in  the  deed  from  Charlotte 
Scarborough,  furnishes  convincing 
evidence  of  the  light  in  which  they 
viewed  any  obligation  supposed  to  be 
adhering  to  this  property,  and  form- 
ing a  binding  consideration,  either 
legal  or  moral,  for  the  deed  now  im- 
pugned ;  that  is,  an  obligation  to  be- 
stow it  in  conformity  with  the  stipu- 
lations of  the  marriage  contract.  But 
it  may  be  naturally  asked,  if  this  sup- 
posed obligation  was  limited  to  Char- 
lotte Scarborough.  Did  it  not,  if  ex- 
isting at  all,  extend  equally  to  her 
father,  and  to  the  trustee  in  the  set- 
tlement, and  to  others  acquainted  or 
connected  with  that  contract  ?  In  a 
moral  view,  at  least,  no  diflFerence  is 
perceived  in  the  position  of  these  par- 
ties, and  it  is  not  pretended,  that 
Charlotte  Scarborough  sustained  any 
legal  obligation  to  convey  away  this 
property.  Yet  it  is  seen  by  the  re- 
cord, that  William  Scarborough,  to 
serve  his  convenience  or  his  interest, 
had  no  difficulty  in  subsequently  en- 
cumbering it  both  to  Low  and  to  Tay- 
lor, the  trustee  in  the  marriage  settle- 
ment, or  in  subsequently.selling  it  out 
and  out  to  Isaac ;  and  that  this  same 
trustee,  Taylor,  manifested  as  little 
scruple  for  the  sanctimony  of  his  trust, 


in  its  application  for  his  own  benefit. 
And  it  seems  to  us  to  be  a  most  preg- 
nant state  of  facts  connected  with  this 
deed,  that,  when  it  was  to  be  execut- 
ed, Taylor  and  Low,  who  had  so  dealt 
with  this  property  as  to  be  necessarily 
cognizant  of  the  falsehood  of  the  re- 
citals it  contained,  were  carried  to  the 
house  of  Scarborough  to  become,  the 
first  the  trustee,  the  second  a  witness 
to  this  instrument.  The  other  wit- 
ness to  this  deed,  John  Guilmartin, 
seems  to  have  been  taken  under  the 
stress  of  necessity,  from  the  refusal- 
of  James  Taylor  to  attest  the  deed, 
and  the  manner  in  which  the  transac- 
tion impressed  itself  upon  Guilmartin 
is  evinced  in  his  deposition,  in  which 
he  says  that  he  inquired  of  Miss  Scar- 
borough whether  this  deed  was  her 
voluntary  act,  but  was  permitted  to 
have  no  answer  from  her,  and  was 
silenced  in  his  inquiries  by  the  re- 
mark from  Low,  that  the  witness  had 
been  sent  for  to  attest  the  deed,  and 
for  no  other  purpose.  This  witness 
further  swears,  that  the  deed  was  not 
read  to  nor  by  the  grantor,  in  his  pre- 
sence. He  states,  moreover,  this  un- 
called for  remark  on  the  part  of  the 
father,  (although  witness  was  not  per- 
mitted to  obtain  information  from  the 
child,) — that  he,  Scarborough,  had 
sent  for  the  witness  to  attest  '  a  deed 
from  Miss  Scarborough  to  her  mother, 
which  as  a  dutiful  child  she  hadmade.' 
Again,  when  this  deed  from  Charlotte 
Scarborough  was  to  be  proved,  the  only 
witness  to  its  execution  called  on  was 
Andrew  Low ;  he  who  knew  that  its 
recitals  were  inconsistent  with  truth, 
he  who  deemed  all  inquiry  about  the 
willingness  of  the  grantor  to  make  it 
to  be  impertinent.  John  Guilmartin 
was  passed  by ;  he  might  have  reveal- 
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ed,  if  called,  circumstances  coeyal  with 
the  transaction,  which  would  be  cal- 
culated to  remove  or  to  weaken  the 
influence  of  seeming  acquiescence,  or 
of  the  lapse  of  time;  circumstances, 
which  time  alone,  in  the  absence  of 
direct  impeaching  testimony,  would 
be  competent  entirely  to  cover  up. 
The  testimony  adduced  in  support  of 
the  deed  from  the  complainant  falls 
far  short  of  the  object  for  which  it 
was  intended  ;  much  of  that  evidence, 
too,  seems  to  have  been  given  under 
influences  necessarily  detracting  from 
the  weight  which  it  otherwise  might 
have  had.  It  wholly  fails  to  counter- 
vail the  evidence  arising  from  the 
statements  of  witnesses  on  the  other 
side;  from  the  relative  positions  of 
the  parties;  and,  more  than  all,  from 
the  intrinsic  nature  and  force  of  the 
documents  relied  on  both  by  plaintifF 
and  defendants,  in  the  court  below. 
From  a  careful  analysis  of  the  facts 
and  circumstances  of  this  case,  we 
think  the  conclusion  cannot  be  resist- 
ed, that  the  deed  from  Charlotte  Scar- 
borough to  William  Taylor,  of  the 
22d  of  January,  1822,  was  not  a  fair 
and  voluntary  transaction ;  but  was 
drawn  from  her  by  means  and  under 
influences  which  rendered  that  con- 
veyance void.  We  are,  therefore,  of 
the  opinion,  that  the  real  property 
conveyed  by  that  deed  should  be  re- 
conveyed  to  the  said  Charlotte,  now 
Charlotte  Taylor ;  and  that  the  seve- 
ral articles  of  personal  property  be- 
queathed to  her  by  her  uncle,  Robert 
Isaac,  so  far  as  the  same  are  now  in 
existence,  and  in  the  possession  or  un- 
der the  control  of  Mrs.  Julia  Scarbo- 
rough, or  of  any  other  person  acting 
under  her  authority,  or  claiming  from 
her,  and  not  for  valuable  considera- 


tion without  notice,  or  claiming  under 
like  circumstances  from  any  person  by 
virtue  of  the  provisions  of  the  deed 
of  trust  above  mentioned,  should  be 
delivered  up  to  the  complainant  as  her 
own  property ;  but  it  is  the  opinion  of 
this  court,  that  rents  and  profits  for 
the  use  and  occupation  of  the  real  es- 
tate above  mentioned,  or  compensation 
for  the  use  and  enjoyment  of  the  per- 
sonal property  bequeathed  to  the  com- 
plainant, should  not  be  allowed  her 
under  all  the  circumstances  attending 
this  case ;  they  are  accordingly  hereby 
denied  her." 

In  the  cases  hitherto  considered,  the 
transaction  called  in  question  was  so 
far  marked  with  wrong  or  falsehood, 
as  to  approach  closely  to  fraud,  if  not 
to  be  actually  fraudulent.  But  there 
seems  little  doubt,  that  undue  influence 
on  one  side,  coupled  with  injury  on 
the  other,  will  be  enough  to  set  aside 
a  conveyance,  even  where  there  is  no 
ground  for  imputing  fraud  or  unfair 
dealing.  In  Slocum  v.  Marshall,  2 
W.  C.  C.  R.  397,  a  daughter  was  in- 
duced by  her  father,  to  convey  to  him 
her  reversionary  interest  in  certain  real 
estate,  after  the  expiration  of  his  life 
estate  as  tenant  by  the  curtesy,  for  the 
purpose  of  enabling  him  to  make  title 
to  the  property,  with  an  understand- 
ing that  he  would  hold  it,  and  its  pro- 
ceeds if  sold,  in  trust  for  her  benefit. 
There  was  no  doubt,  that  the  deed 
had  been  procured  by  an  exertion  of 
parental  influence,  and  had  proved 
disadvantageous  to  the  child,  and  this 
was  held  sufficient  to  render  it  void- 
able, although  the  circumstances  re- 
pelled the  idea  of  fraud  or  improper 
motives  on  the  part  of  the  father. 

When  influence  is  shown  to  have 
existed,  and  to  have  been  unduly  ex- 
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erted,  or  confidence  to  have  been  re- 
posed, and  abused,  its  source  will  be  im- 
material ;  a  man  being  as  mucb  bound 
to  act  for  tbe  best  interests  of  another 
who  has  trusted  him  as  a  friend,  as  if 
he  had  been  appointed  a  trustee  or 
agent  by  the  most  formal  deed  or 
instrument  J  M^Cormiclc  Y.  llalin,  5 
Blackford,  509.  In  Whitehorn  v. 
nines,  1  Munford,  557,  influence  ac- 
quired by  nursing  and  taking  care  of 
a  young  man,  of  diseased  body  and 
enfeebled  mind,  was  held  sufficient  to 
avoid  a  conveyance  of  his  estate,  in 
consideration  of  a  covenant  to  main- 
tain and  tend  him  during  his  life, 
which  had  been  inadequately  and  im- 
perfectly fulfilled,  and  in  Gist  v.  Fra- 
zier,  2  Littell,  118,  a  contract  between 
a  sheriff  and  a  debtor,  against  whom 
he  held  an  execution,  and  who  was  in 
embarrassed  circumstances,  was  set 
aside  as  procured  by  undue  influence, 
growing  out  of  the  relative  position  of 
the  parties.  A  similar  decision  was 
made  in  Bunch  v.  Hurst,  3  Dessaus- 
sure,  273,  with  regard  to  a  convey- 
ance made  by  a  man  of  weak  mind, 
and  in  necessitous  circumstances,  for 
an  inadequate  consideration ;  while  in 
M'Artee  v.  Engart,  13  Illinois,  242, 
a  deed  which  had  been  procured  from 
a  man,  whose  mind  was  enfeebled  by 
drink,  for  an  inadequate  considera- 
tion by  one  who  had  assumed  to  act 
as  his  friend  and  adviser,  in  escaping 
from  the  consequences  of  a  criminal 
charge  which  had  been  made  against 
him,  was  set  aside  on  the  same  princi- 
ple. Nor  is  it  necessary,  that  the  in- 
fluence should  be  due  to  antecedent 
or  extraneous  circumstances ;  it  may 
have  arisen  in  the  course  of  the  same 
transaction  in  which  it  is  exerted. 
It  is  enough  to  show  such  a  condition 


of  dependency  from  whatever  cause, 
as  to  raise  the  presumption,  that  the 
party  was  unable  to  protect  himself, 
and  to  justify  the  interference  of  the 
law,  to  protect  him.  In  M'Cormick 
V.  Malin,  5  Blackford,  509,  a  man 
unacquainted  with  business,  and  of 
feeble  character,  was  induced  to  sell  a 
legacy  of  thirteen  thousand  dollars, 
for  four  thousand  five  hundred  dollars, 
by  means  of  the  influence  acquired 
over  him  by  the  purchaser,  who  took 
advantage  of  his  ignorance  of  business, 
and  eagerness  to  obtain  the  money  at 
once,  to  lead  him  to  believe  that  the 
legacy  was  not  worth  a  larger  sum  in 
hand,  and  might  not  be  paid  for  many 
years.  Under  these  circumstances  the 
court  held,  that  the  transaction  must 
be  avoided  on  the  ground  of  undue 
influence,  even  if  free  from  the  stain 
of  actual  fraud. 

Contracts  made  by  persons  under 
the  influence  of  liquor,  without  being 
completely  intoxicated,  are  governed 
by  the  same  principles  which  apply  in 
other  cases,  where  one  party  is  in  a 
position  to  expose  him  to  the  exercise 
of  an  improper  influence  by  the  other. 
Intoxication  carried  so  far  as  to  de- 
stroy the  reasoning  power  for  the  time 
being,  renders  contracts  void,  even 
where  there  is  nothing  to  impeach 
their.fairnessj  WigghsworthY.  Steers, 
1  Hen.  &  Munf.  70;  Prentice  v. 
Achorne,  2  Paige,  30 ;  ante,  vol.  2, 
p.  697.  But  when  it  falls  short  of 
this,  the  contract  will  not  be  avoided, 
unless  undue  advantage  has  been 
taken  by  one  party  of  the  condition  of 
the  other  J  Pettinger  v.  Pettinger,  2 
Green,  Ch.  156 ;  Smith  v.  Elliott,  1 
Patton  &  Heath,  307.  If,  however, 
one  party  has  been  induced  to  drink 
by  the  other ;  HotchJciss  v.  Fortson,  7 
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Yerger,  67 ;  Harvey  v.  Pecks,  1  Munf. 
518,  or  if  he  has  been  led  into  a  hard 
and  disadvantageous  bargain,  while 
excited  by  liquor,  equity  will  inter- 
vene,to  avoid  the  contract;  Reynolds 
V.  Waller,  1  Washington,  164 ;  Crane 
V.  ConJclin,  Saxton,  346;  Hutchinson 
V.  Tindall,  2  Green,  Ch.  357 ;  Camp- 
hell  V.  Spencer,  2  Binney,  129 ;  Cal- 
loway V.  Wiiherspoon,  5  Iredell,  Eq. 
128 ;  White  v.  Cox,  3  Hayward,  79 ; 
and  the  same  rule  applies  to  contracts 
made  with  persons  whose  minds  are 
enfeebled  by  habitual  intoxication,  al- 
though not  actually  intoxicated ;  Mor- 
rison V.  M'Leod,  2  Dev.  &  Bat.  Eq. 
221;  M' Artec  v.  Engart,  13  Illinois, 
242 ;  Freeman  v.  Dwiggins,  2  Jones, 
Eq.  162 ;  Marshall  v.  Billingsly,  7  In- 
diana, 250.  But  it  may  be  doubted 
whether  a  contract  will  be  set  aside, 
on  the  ground  of  undue  influence, 
apart  from  fraud,  where  it  manifestly 
appears  to  be  proper  in  itself,  and  for 
the  advantage  of  the  party  who  seeks 
to  avoid  it.  Thus,  in  Hutchinson  v. 
Tindall,  where  a  conveyance  was  exe- 
cuted by  a  man,  habitually  intem- 
perate, but  not  actually  under  the  in- 
fluence of  liquor,  of  all  his  property, 
subject  to  a  verbal  declaration  of  trust, 
in  favor  of  his  wife  and  children,  it 
was  held,  that  if  the  trust  could  have 
been  supported,  the  conveyance  would 
not  have  been  invalidated  by  the  cir- 
cumstances under  which  it  was  exe- 
cuted. 

The  acts  and  deeds  of  those  whose 
minds  are  weakened  by  age,  by  in- 
toxication, or  any  other  cause,  are  not 
necessarily  void,  unless  the  weakness 
goes  so  far  as  to  amount  to  imbecili- 
ty, or  a  complete  incapacity  for  the 
transaction  of  ordinary  business;  be- 
cause it  would   be   unjust  and  even 


cruel  to  preclude  such  persons  from 
managing  their  own  affairs,  or  dispos- 
ing of  their  property  by  grant  or  will, 
in  any  manner  which  they  may  think 
proper,  or  esteem  most  conducive  to 
their  interest  and  happiness ;  Greer  v. 
Greer,  9  Grattan,  330 ;  Brown  v. 
Torrey,  24  Barbour,  583  ;  Newhouse 
Y.  Godwin,  17  Id.  236 ;  Van  Alst  v. 
Hunter,  5  Johnson,  Ch.  148 ;  Seernon 
V.  Wilson,  3  Edwards,  36 ;  Stuart  v. 
Lispenard,  22  Wend.  255 ;  Stone  v. 
Damon,  12  Mass.  488 ;  Farnum  v. 
Brooks,  9  Pick.  112;  Smith  v.  Beatty, 
2  Iredell,  Eq.  456.  And  it  has  been 
repeatedly  held,  and  would  seem 
equally  well  settled,  that  the  hard  or 
disadvantageous  nature  of  a  bargain, 
will  not  furnish  a  sufficient  reason  for 
setting  it  aside,  or  even  for  refusing 
to  carry  it  into  execution,  in  the  ab- 
sence of  evidence  that  the  party  who 
seeks  relief  or  protection,  was  unable 
to  protect  himself;  Sears  v.  SJia/er,  1 
Barbour,  408 ;  2  Selden,  268 ;  Hale 
V.  Brown,  11  Alabama,  87 ;  Byre  v. 
Hotter,  15  Howard,  42;  ante;  or 
what  comes  to  the  same  thing,  was  de- 
prived, by  force  or  fraud,  of  the  power 
of  using  his  powers  for  his  own  protec- 
tion. A  chancellor  will  not,  there- 
fore, interfere  under  ordinary  circum- 
stances, on  the  ground  of  mental  weak- 
ness or  of  inadequacy  of  consideration, 
so  long  as  either  stands  alone,  and 
there  is  no  reason  for  supposing  that 
one  has  led  to,  or  resulted  in  the  other. 
When,  however,  both  these  elements 
are  present,  the  case  changes  its  as- 
pect, and  there  will  be  ground  for  an 
inference  that  the  inadequacy  is  due 
to  the  exercise  of  undue  influence,  or 
that  undue  advantage  has  been  taken 
of  the  weakness,  and  equity  will  set 
the   whole   transaction   aside,  unless 
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this  presumption  is  rebutted  satisfac- 
torily ;  Bunch  v.  Hurst,  3  Dessaus- 
sure,  274.  Hence,  while  proof  that 
the  powers  of  one  of  the  parties  to  a 
contract  were  decayed  or  enfeebled, 
may  be  nothing  in  itself;  Mann  v. 
Betterly,  21  Vermont,  326;  Potter  v. 
Everitt,  7  Iredell,  Eq.  152 ;  Michael 
V.  Michael,  4  Id.  349  ;  it  will  be  every- 
thing when  the  bargain  is  one  that  no 
man,  in  the  full  possession  of  his  facul- 
ties, would  have  made,  and  that  no 
man  should  have  made  with  another 
who  had  lost  the  power  of  taking  care 
of  himself;  ante,  vol.  1,  p.  574,  592; 
Hall  V.  Perkins,  3  Wend.  626,  631 ; 
Doughty  v.  Doughty,  3  Halsted,  Chan- 
cery, 227,  292;  Mann  v.  Betterly; 
Conant  v.  Jachson,  16  Vermont, 
335,  349 ;  Sale  v.  Brown,  11  Ala- 
bama, 87;  Bunch  v.  Murst,  3  Des- 
saussure,  373;  Brogden  v.  Walker, 
2  Harris  &  Johnson,  285,  292; 
Juzan  V.  Toulmin,  9  Alabama,  662 ; 
Kelly's  Heirs  v.  M'Guire,  15  Arkan- 
sas, 555;  BarnettY.  Spratts,  4  Iredell, 
Eq.  171.  For,  although  it  may  be 
true,  that  every  man  is  entitled,  under 
ordinary  circumstances,  to  make  the 
best  bargain  he  can  for  himself,  with- 
out regard  to  the  effect  which  it  may 
have  upon  those  with  whom  he  is  deal- 
ing, yet  this  is  founded  upon  the  pre- 
sumption, that  the  latter  are  the  best 
judges  of  their  own  interests,  and  rea- 
sonably competent  to  provide  for  their 
own  protection ;  and  the  rule  ceases  to 
exist  with  the  cessation  of  its  reason ; 
Wilson  v.  Oldham,  12  B.  Monroe, 
55;  Tracy  v.  Sackett,  1  Ohio,  N.  S 
54;  Kelly  v.  M'Guire,  15  Arkan- 
sas, 555;  Cook  V.  Cole,  2  Halsted, 
Ch.  522;  Cruise  v.  Christopher,  5 
Dana,  181.  The  source  of  the  in- 
competency or  inability  will  be  im- 


material, if  its  existence  be  clear- 
ly established  ;  and  hence,  ignorance 
or  misapprehension  of  the  true  im- 
port of  a  contract,  or  of  the  value 
of  that  to  which  it  relates,  may  give 
a  right  to  relief,  in  the  absence  of 
proof  of  mental  incapacity  or  weak- 
ness, if  it  be  clearly  apparent  that  the 
complainant  was  not  in  default  or  neg- 
ligent, and  that  undue  advantage 
was  taken  of  his  ignorance,  by  those 
who  should  have  used  their  superior 
means  of  knowledge  for  his  benefit; 
Wheeler  v.  Smith,  9  Howard,  55 ; 
Hallett  V.  Collins,  10  Id.  174 ;  Sel- 
den  V.  Myers,  20  Id.  506.  Nor,  as 
it  would  seem,  should  relief  be  denied 
under  these  circumstances,  on  the 
ground  that  the  respondent  used  no 
undue  influence  to  mislead  the  com- 
plainant, or  even  that  he  was  ignorant 
of  the  incapacity  of  the  latter,  and 
supposed  him  fully  capable  of  con- 
ducting his  own  business ;  it  being  the 
duty  of  every  man  to  resign  an  ad- 
vantage due  to  the  weakness  of  an- 
other, and  which  cannot  be  retained 
without  injury  to  the  latter,  as  soon 
as  its  source  is  discovered,  whether 
it  was  or  was  not  known  in  the  first 
instance.  Fraud  or  undue  influence 
may  justify  a  decree  for  the  surrender 
of  a  deed,  or  rescission  of  a  contract, 
by  showing  that  it  had  its  origin  in 
wrong  or  artifice,  even  when  there  is 
no  proof  of  incapacity  or  of  inade- 
quacy of  consideration;  M' Artec  v. 
Engart,  13  Illinois,  242 ;  but  weak- 
ness of  mind,  joined  with  inadequacy, 
gives  rise  to  an  equity  of  a  somewhat 
different  nature,  by  showing  that  one 
party  took  advantage  of  the  conces- 
sions made  by  the  folly  or  distress  of 
the  other,  although  he  may  have  done 
nothing  to  deceive  or  mislead  him. 
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Under  those  circumstances,  fraud,  or 
more  properly  speaking,  wrong,  will 
be  inferred  without  other  proof  than 
the  nature  of  the  bargain,  and  the  re- 
lative character  and  position  of  the 
parties ;  The  Earl  of  Chesterfield  v. 
Janssen,  2  Vesey,  125  ;  Biinnage  v. 
White,  1  Swanston,  138;  Dunn  r. 
Cliamhers,  4  Barbour,  376;  Tracy  v. 
Sackett,  1  Ohio,  N.  S.  54  ;  ante,  vol. 
1,  p.  592 ;  and  the  result  set  aside 
as  contrary  to  equity  and  good  con- 
science, without  regard  to  the  means 
employed  to  attain  it.  "Where," 
said  Bartley,  J.,  in  Tracy  v.  Sackett, 
1  Ohio,  N.  S.  54,  "  there  is  imbecility 
or  weakness  of  mind,  arising  from  old 
age,  sickness,  intemperance,  or  other 
cause,  and  plain  inadequacy  of  con- 
sideration; or  where  there  is  weak- 
ness of  mind,  and  circumstances  of 
undue  influence  and  advantage,  in 
either  case,  a  contract  may  be  set  aside 
in  equity."  Hence,  while  the  case 
of  the  complainant  may  no  doubt  be 
greatly  strengthened  by  proof,  that 
he  was  misled  by  fraud  or  undue  in- 
fluence; Freeland  v.  Eldridge,  10 
Missouri,  325 ;  such  proof  is  not  es- 
sential, and  it  will  be  enough  to  show 
that  his  condition  was  such  as  to  make 
fraud  unnecessary,  and  render  him  an 
unresisting  prey  to  every  one  who 
would  consent  to  take  advantage  of 
his  defenceless  situation.  Those  who 
are  most  skilled  in  the  use  of  artifice 
are  well  aware,  that  it  is  not  only 
superfluous,  but  dangerous,  when  its 
aid  is  not  needed,  and  when  the 
end  can  be  obtained  without  any  ap- 
parent violation  of  honesty  and  fair 
dealing.  When,  therefore,  the  exist- 
ence of  wrong  or  undue  advantage  is 
apparent  on  the  face  of  the  transac- 
tion, or  upon  comparing  the  contract 


as  made,  with  the  parties  who  have 
made  it,  when,  as  already  observed,  it 
is  one  which  no  sound  man  would 
have  proposed,  and  which  no  honest 
man  should  have  accepted,  it  will  be 
useless  to  go  farther,  and  the  transac- 
tion may  either  be  set  aside  altogether, 
or  so  far  as  may  be  necessary  for  the 
purposes  of  justice ;  although  it  may 
have  had  its  origin  in  the  weakness, 
ignorance,  or  necessity  of  one  party,  and 
not  in  the  contrivance  or  influence  of 
the  other;  Greenfield's  Estate,  2  Har- 
ris, 489  ;  Dunn  v.  Chambers,  4  Bar- 
bour, 376 ;  Dunnage  v.  White,  1 
Swanston,  138  ;  Doughty  'v.  Dough- 
ty, 3  Halsted,  Ch.  227 ;  Kehey  v.  Hoi- 
hy,  16  Peters,  269;  Torrey  v.  Buck, 
3  Green,  Ch.  367.  And  the  same 
rule  will  apply,  when  one  of  the  par- 
ties stands  in  a  position  of  relative 
weakness  or  inferiority  to  the  other, 
however  competent  he  may  be  to  deal 
on  a  footing  of  equality  with  other 
persons ;  as  when  a  contract  is  made 
between  a  principal  and  agent,  between 
a  parent  and  child,  between  an  attor- 
ney and  client,  or  between  those  who 
still  hold,  or  have  recently  held,  the 
relation  of  ward  and  guardian ;  be- 
cause every  man  is  more  or  less  in  the 
power  of  those  in  whom  he  places  con- 
fidence, and  therefore  entitled  to  ex- 
pect that  they  will  think  and  act  for 
his  interests,  as  well  as  for  their  own, 
and  refuse  to  concur  in,  or  profit  by  any 
act  or  contract,  by  which  he  is  mani- 
festly a  loser;  ante,  vol.  1,  91,  208; 
Howell  V.  Ransom,  11  Paige,  538 ; 
Michael  v.  Michael,  4  Iredell,  Equity, 
349;  Brooke  v.  Berry,  2  Gill,  83; 
Juzan  V.  Toulmin,  9  Alabama,  662; 
Lewis  V.  J.  A.,  i  Edwards,  Chan- 
cery, 599;  Stockton  v.  Faid,  11 
Hood,  232 ;  Kelly's  Eeirs  v.  M'  Guire, 
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15  Arkansas,  555.  Hence,  the  mere 
fact  that  confidence  has  been  given 
and  accepted,  is  sufficient  to  give  rise 
to  a  duty  which,  will  be  equally  bind- 
ing, and  enforced  with  as  much  strict- 
ness, when  it  grows  out  of  the  ties  of 
blood  or  friendship,  or  even  out  of  a 
casual  application  for  advice  or  assist- 
ance, as  if  it  had  been  called  into  be- 
ing by  the  most  solemn  instrument ; 
Stewart  v.  Steicart,  7  J.  J.  Blarshall, 
183 ;  Miles  v.  Ervin,  1  M'Cord,  Ch. 
524 ;  if'  Cormick  v.  Malin,  5  Black- 
ford, 509 ;  Buffalow  v.  Buffalow,  2 
Dev.  &  Bat.  Equity,  241 ;  Gifford  v. 
Thorn,  1  Stockton,  Ch.  702;  Cham- 
bers V.  Dunn,  4  Barbour,  376 ;  Brice 
v.  Brice,  5  Id.  533  ;  Boney  v.  Hol- 
lingswoHh,  28  Alabama,  690  ;  Whee- 
lers. Smith,  9  Howard,  55.  It  may, 
therefore,  be  laid  down  as  a  general 
principle,  that  inadequacy  of  conside- 
ration, the  presence  of  hard  and  dis- 
advantageous stipulations,  or  the  mere 
fact,  that  a  right  or  advantage  has  been 
given  or  conceded,  without  an  equiva- 
lent, will  be  a  sufficient  warrant  for  the 
interference  of  equity,  when  the  weak- 
ness of  the  complainant,  or  the  posi- 
tion held  by  the  respondent,  make 
it  the  duty  of  the  one  to  take  that 
care  of  the  other,  which  the  latter 
is  unable  to  take  of  himself,  al- 
though there  may  be  no  proof  of  actual 
fraud  or  of  the  exercise  of  undue  in- 
fluence. This  has  been  repeatedly 
held,  and  would  seem  thoroughly 
well  settled  as  between  principal  and 
agent,  Brooke  v.  Berry,  2  Gill,  83, 
and  would  seem  equally  true  when- 
ever a  man  who  is  plainly  incapable 
of  thinking  and  acting  for  himself, 
either  generally  or  as  it  regards  the 
matter  in  hand,  is  dealing  with  an- 
other who  has  the  strength  of  intel- 


lect necessary  to  enable  him  to  think 
and  act  for  both.  The  language  of 
some  of  the  cases  might  induce  the 
belief,  that  the  relief  given  under 
these  circumstances  is  founded  on  a 
presumption  of  fraud  or  malpractice, 
deduced  from  the  nature  of  the  grant 
or  contract  and  of  the  attendant  cir- 
cumstances ;  Sears  v.  Shafer,  1  Bar- 
bour, 408  ;  %  Selden,  268  ;  White- 
horn  V.  Mines,  1  Munford,  557;  but 
the  better  opinion  would  seem  to  be 
that  every  such  transaction  is  prima 
facie  voidable,  whether  undue  influ- 
ence has  or  has  not  been  used,  and 
even  although  the  presumption  which 
would  otherwise  have  arisen  in  favor 
of  its  existence,  may  be  rebutted  by 
proof  that  the  gift  or  contract  had 
its  origin  in  the  wish  or  solicitation 
of  the  party  who  seeks  to  set  it  aside ; 
because  the  influence  and  knowledge 
of  those  who  hold  positions  of  trust 
and  confidence,  should  be  employed  in 
the  service  of  the  person  whose  inte- 
rests they  are  bound  to  guard,  and 
their  concurrence  withheld  from  every 
act  of  an  injurious  tendency;  and 
the  principle  is  nearly  if  not  quite 
the  same,  when  the  weakness  or  dis- 
tress of  one  party  renders  him  un- 
able to  protect  himself,  and  gives  him 
a  claim  on  the  care  and  consideration 
of  the  other.  That  the  complainant 
was  anxious  to  part  with  his  property 
without  receiving  an  equivalent,  or  to 
bind  himself  by  a  grossly  disadvanta- 
geous or  oppressive  contract,  and  was 
not  in  any  way  biassed  or  influenced 
by  others,  may  relieve  those  with 
whom  he  deals  from  the  charge  of 
having  used  fraud  or  artifice,  but 
shows  his  own  incapacity  in  the 
strongest  colors,  and  heightens  the 
presumption  of  that  species  of  fraud 
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wliich  consists  in  taking  advantage 
of  imbecility  or  ignorance;  Dough- 
ty V.  Doughty,  3  Halsted,  Ch.  227 ; 
Torrey  v.  Buck,  3  Green,  Ch.  367. 
The  language  held  by  Lord  Hard- 
wicke,  in  The  Earl  of  Chesterfield  v. 
Janssen,  shows  that  a  bargain  which 
no  man  in  his  senses  and  not  under 
delusion  would  make,  and  no  honest 
or  fair  man  accept,  is  not  the  less  a 
fraud  because  there  has  been  no 
circumvention,  and  the  prey  was 
entrapped  by  its  own  folly  without  a 
snare  being  set  for  the  purpose ;  ante, 
vol.  1,  p.  574,  576.  And  there  can 
be  little  doubt,  that  a  harsh  and  un- 
due advantage  taken  of  distress  will 
fall  within  the  same  principle,  and  be 
viewed  as  a  constructive  fraud,  even 
■when  the  conduct  of  the  defendant 
has  not  been  actually  fraudulent. 
Thus  if  an  exorbitant  reward  were 
exacted,  as  the  price  of  assisting  a 
man  who  had  been  injured  in  a  forest, 
or  any  other  remote  and  solitary  place, 
equity  would  no  doubt  compel  resti- 
tution, notwithstanding  the  clearest 
proof  that  no  false  or  erroneous  state- 
ment had  been  made,  or  undue  in- 
fluence exerted,  and  that  both  parties 
understood  the  real  nature  of  the 
transaction,  although  there  would  ob- 
viously be  no  fraud  in  the  sense  in 
which  fraud  implies  falsehood,  and 
the  wrong  would  consist  solely  in  the 
unconscionableness  of  profiting  by  the 
helplessness  of  a  man  whose  situation 
incapacitated  him  from  taking  care  of 
himself,  and  gave  him  a  claim  on 
others  for  protection. 

The  rule  which  requires  fair  deal- 
ing between  those  who  stand  in  an 
unequal  position,  and  requires  that 
no  undue  advantage  shall  be  taken 
of  superiority  of  strength  or  informa- 


tion, is  peculiarly  applicable  as  be- 
tween members  of  the  same  family, 
and  when  family  property  is  in  ques- 
tion, each  being  bound  to  place  his 
knowledge  at  the  disposal  of  the 
others,  and  remove  false  impressions, 
although  he  may  have  had  no  share 
in  producing  them  ;  Smith  v.  Pin- 
combe, 10  Eng.  Law&Eq.  50;  Sew- 
ittr.  Crane,  2Halsted,Ch.  169,631; 
Dunn  V.  Chambers,  4  Barb.  376; 
Boney  v.  Hollingsworth,  23  Alabama, 
690.  Equity,  far  from  discouraging 
will  sustain  family  compacts,  when  fair 
and  open;  Eyre  v.  Potter,  15  How- 
ard, 42,  and  designed  to  terminate  or 
prevent  litigation,  and  will  refuse  to 
disturb  them  on  vague  surmises  or 
charges  of  fraud  or  undue  influence; 
Worrall's  Accounts,  5  "W.  &  S.  Ill; 
Gratz  V.  Cohen,  11  Howard,  1; 
post,  note  to  Stapilton  v.  Stapil- 
ton ;  but  will,  notwithstanding,  hold 
the  parties  strictly  to  the  obliga- 
tion of  meeting  on  equal  terms,  and 
taking  no  unfair  or  improper  advan- 
tage of  each  others'  ignorance  or  unfit- 
ness for  business.  Pecuniary  necessity 
may  also  be  a  ground  for  relief,  by 
placing  the  party  in  a  situation  of  dis- 
tress, and  compelling  him  to  submit 
to  terms  which  ought  not  to  have 
been  proposed  or  even  accepted ;  ante, 
vol.  1,  p.  574;  il' Donald  Y.  Neilson, 
6  Johnson,  Ch.  201;  2  Cowen,  139; 
JJf'  Cormich  v.  Malin ;  Kelsey  v.  Bob- 
by,  16  Peters,  269 ;  Kenny  v.  Udall, 
5  John.  Ch.  464.  And  all  the  cases 
appear  to  concur  in  the  proposition, 
although  there  may  be  some  difi'er- 
ence  in  their  way  of  attaining  it,  that 
any  advantage  gained  by  one  man  at 
the  expense  of  another  by  whom  he  has 
been  trusted,  or  whose  absolute  or  re- 
lative incapacity  or  weakness,  renders 
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him  unable  to  act  for  himself  in  the 
premises,  will  be  presumed  to  be 
wrongful  until  the  contrary  is  made 
apparent,  and  be  set  aside  accordingly, 
even  when  the  fruit  has  fallen  of  its 
own  accord,  and  without  the  neces- 
sity for  shaking  the  tree. 

When,  and  by  what  evidence,  the 
hostile  presumption  which  arises  in 
such  cases  from  the  face  of  the 
transaction,  may  be  removed  or  re- 
butted, is  a  difficult  question,  which 
necessarily  depends  much  on  circum- 
stances, and  can  hardly  be  brought 
within  any  rule  or  principle;  but  the 
best  answer  will  probably  be  found  to 
lie  in  considering  whether  that  which 
fails  as  a  contract  from  the  inade- 
quacy of  the  consideration,  and  the 
position  in  which  the  parties  stand  to 
each  other,  can  be  supported  as  a 
gift;  the  right  to  be  generous  belong- 
ing to  every  one  who  is  still  compos 
mentis,  and  a  benefaction  being  some- 
times coupled  with  or  worded  as  a 
contract.  In  order,  however,  to  ren- 
der a  gift  valid,  there  must  be  first 
a  real  and  unbiassed  desire  to  give, 
and  next  a  right  to  receive;  things 
which  may  safely  be  presumed  to 
exist  under  ordinary  circumstances, 
but  which  require  the  most  ample 
proof  when  the  parties  stand  on  an 
unequal  footing,  and  when  the  weak- 
ness of  one,  or  the  position  held  by 
the  other  has  given  an  opportunity 
for  undue  influence.  Gifts  made  un- 
der these  circumstances,  or.  contracts 
which  virtually  are  or  confer  gifts, 
are  watched  with  extreme  jealousy, 
and  will  be  set  aside  without  hesita- 
tion, unless  the  purpose  to  give  be 
shown  to  have  originated  in  the 
breast  of  the  donor,  or  the  suggestion 
of  some  disinterested  person,  and  to 


have  descended  from  thence  without 
improper  bias,  until  it  reached  its  final 
consummation  in  the  act  which  forms 
the  subject-matter  of  the  controversy; 
Jennings  v.  M'Connell,  17  Illinois, 
148.  And  even  when  a  real  and  un- 
influenced purpose  to  give  has  been 
thus  established,  it  may  still  be  asked 
whether  the  gift  was  one  which  ought 
to  have  been  accepted ;  and  the  weight 
of  authority  would  seem  to  be  that 
this  question  must  be  answered  in 
the  negative,  whenever  an  attorney 
or  confidential  agent  is  in  question, 
because  the  law  will  not  permit  the 
suggestions  of  self-interest  to  mingle 
with  thoughts  which  should  be  given 
wholly  to  the  service  of  the  principal 
or  client,  and  aids  human  frailty 
by  removing  temptation.  Gifts  made 
under  such  circumstances,  fall  within 
the  principles  which  prevail  in  other 
cases,  when  trustees  or  agents  seek 
to  retain  an  advantage  gained  in  deal- 
ing with  their  cestui  que  trusts  or 
principals,  and  are  set  aside  not  be- 
cause fraud  exists,  but  in  order  to 
lessen  the  dangerof  its  existence;  ante, 
vol.  1,  p.  210.  Hence  there  are  many 
cases  which  deny  the  power  of  an 
attorney  to  receive  any  other  benefit 
from,  or  at  the  cost  of,  his  princi- 
pal, than  that  which  may  be  due 
as  a  fair  and  legitimate  compensation 
for  his  professional  services  in  the 
usual  course  of  business ;  Berrien  v. 
M'Lane,  1  Hoffman,  Ch.  421 ;  Motf 
V.  Harrinc/ton,  12  Vermont,  199,  and 
it  is  at  all  events  certain,  that  the 
burden  of  proof  lies  under  these  cir- 
cumstances on  the  attorney,  and  that 
the  decision  will  be  against  him,  un- 
less he  can  succeed  in  proving  the 
fairness  of  the  transaction  in  every 
material  particular ;  Hawlei/  v.  Cra- 
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mer,  4  Cowen,  717 ;  In  the  matter  of 
Fast,  3  Edwards,  Ch.  368 ;  Eowell  v. 
Ransom,  11  Paige,  538 ;  Poillon  v. 
Martin,  1  Sandford,  Ch.  569.  Thus 
in  Greenfield's  Estate,  2  Harris,  489, 
the  court  held  a  grant  by  a  woman 
eighty-six  years  of  age,  of  all  her 
property  to,  four  persons,  in  trust 
to  apply  the  proceeds  to  her  sup- 
port during  life,  and  sell  and  dis- 
tribute the  whole  after  her  death, 
valid,  thus  sustaining  her  capacity  to 
grant,  but  struck  out  a  gift  or  be- 
quest of  $10,000  to  each  of  the  trus- 
tees, on  the  ground  that  one  was  her 
friend  and  confidential  adviser,  an- 
other her  attorney,  and  that  there 
was  nothing  to  take  the  case  out  of 
the  general  rule  that  gifts  to  agents 
and  trustees  are  prima  facie  if  not 
absolutely  invalid.  "  The  deeds," 
said  Knox,  J.,  who  delivered  the 
opinion  of  the  court,  "  were  prepared 
by  Mr.  Bouvier,  who,  for  some  time 
prior,  had  been  the  legal  adviser  and 
confidential  attorney  of  Mrs.  Green- 
field. In  this  instance,  he  acted 
upon  the  express  suggestion  and  re- 
commendation of  Mr.  Howell,  in  whom 
the  donor  reposed  the  most  implicit 
faith.  It  is  evident,  both  these  gen- 
tlemen exercised  over  her  an  almost 
unbounded  infiuence,  and  were  thus 
enabled  to  give  direction  to  her 
thoughts  and  actions.  Mr.  Rush  also 
stood  towards  her  in  a  fiduciary  rela- 
tion ;  and  the  fourth  trustee,  Mr.  Ro- 
berts, was  brought  into  the  business 
by  Mr.  Howell,  under  a  recommenda- 
tion well  calculated  to  command  her 
utmost  trust.  For  a  considerable  time 
before  the  conveyance,  it  is  proved 
she  was  improvident,  if  not  extrava- 
gant, in  the  expenditure  of  her  for- 
tune, and,  in  reference  to  it,  singu- 


larly open  to  solicitation  and  impor- 
tunity. In  the  language  used  at  Nisi 
Prius,  she  was  generous  to  a  fault, 
and  seems  to  have  been  haunted  by  a 
passion  for  giving.  While  indulging 
this  inclination  for  expenditure,  the 
deeds  in  question  were  made.  By 
these  is  reserved  to  the  trustees  the 
sum  of  140,000,  being  $10,000  "to 
each,  professedly  as  compensation  for 
assuming  the  burden  of  a  trust  which 
might  have  been  terminated  in  a  year ; 
and,  according  to  every  probability, 
would  not  endure  for  a  very  long  period. 
As  a. reward  for  the  future  manage- 
ment of  an  estate  worth,  at  the  utmost, 
only  five  times  as  much,  the  sum 
named  has  been  designated  as  inor- 
dinate. Yet  this  fact  will  by  no 
means  justify  a  charge  of  actual  fraud 
against  the  parties  who  principally 
managed  this  transaction.  As  already 
intimated,  there  is  no  proof  in  the 
cause  to  warrant  so  grave  an  accusa- 
tion, especially  of  individuals  enjoy- 
ing the  eminent  reputation  which  all 
accord  to  these  trustees.  I  can  very 
well  imagine  how,  without  a  violation 
of  conscience,  they  might  conceive 
themselves  entitled  to  a  princely  re- 
muneration, under  the  circumstances 
then  surrounding  the  donor.  But  in 
spite  of  this  concession,  a  rule  of 
public  policy  and  pure  morals,  founded 
in  long  experience  of  the  human 
heart  and  knowledge  of  man's  cupi- 
dity, interposes  to  forbid  an  allowance 
of  the  claim.  In  this  feature,  the 
case  presents  what  is  called  a  con- 
structive fraud,  springing  from  the 
confidential  relations  existing  between 
the  parties.  This  peculiarity,  with- 
drawing it  from  the  operation  of  or- 
dinary rules,  throws  upon  the  bene- 
ficiaries the  duty  of  showing  express- 
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ly  that  the  arrangement  was  fair  and 
conscientious,  beyond  the  reach  of 
suspicion.  In  requiring  this,  courts 
of  equity  act  irrespective  of  any  ad- 
mixture of  deceit,  imposition,  over- 
reaching, or  other  positive  fraud.  As 
it  has  often  been  said,  the  principle 
stands  independently  of  such  elements 
of  active  mischief.  It  is  founded 
upon  a  motive  of  general  policy,  and 
is  designed  to  protect  a  party,  so  far 
as  may  be,  against  his  own  overween- 
ing confidence  and  self-delusion,  the 
infirmities  of  a  hasty  judgment,  and 
even  the  impulses  of  a  too  sanguine 
temperament.  It  has  been  benefici- 
ally applied  to  those  confidences  which 
owe  their  birth  to  the  relation  of  pa- 
rent and  child,  guardian  and  ward, 
trustee  and  cestui  que  trust,  and, 
above  all,  attorney  and  client.  To 
guard  against  the  strong  influences 
which  these  connections  are  so  apt  to 
originate,  the  law  not  only  watches 
over  the  transactions  of  the  parties 
with  great  and  jealous  scrutiny,  but 
it  often  declares  transactions  abso- 
lutely void,  which,  between  other  par- 
ties, would  be  open  to  no  exception. 
This  is  emphatically  true  of  the  rela- 
tion of  client  and  attorney,  and  to 
persons  standing  in  a  situation  as 
quasi  guardians  or  confidential  ad- 
visers. Many  of  the  cases  establish 
the  doctrine  that,  while  these  connec- 
tions exist  in  full  vigor,  the  adviser 
shall  take  no  benefit  to  himself,  from 
(  contracts  or  other  negotiations  with 
the  advised :  (Hatch  v.  Hatch,  9  Ve- 
sey,  297;  Fbocf  v.  Z'oiomes,  18  Vcsey, 
126 ;  De  Montmorency  v.  Devereux, 
7  Clark  &  Finnelly,  188  :)  a  doctrine 
intended  to  supercede  the  necessity 
of  any  inquiry  into  the  means  used 


or  the  exertion  of  influence  in  any 
particular  case,  which  is  often  diffi- 
cult, if  not  impossible  from  the  very 
nature  of  things :  Welles  v.  Middle- 
ton,  1  Cox,  R.  125 ;  Wright  v.  Proud, 
13  Vesey,  137.  Other  authorities, 
where  the  transaction  is  one  of  con- 
tract and  sale,  conceding  that  it  may 
not  be  absolutely  void  ipso  facto, 
throw  upon  the  agent  the  burden  of 
establishing  its  perfect  fairness  and 
adequacy,  and  that  it  was  the  delibe- 
rate act  of  the  confiding  party,  after 
being  fully  informed  of  his  rights, 
interests,  and  duties,  and  put  upon 
his  guard  against  even  the  suggestions 
of  his  own  inclinations.  It  must  ap- 
pear affirmatively  that  no  advantage 
has  been  taken  of  the  client;  and 
if  this  be  not  absolutely  established 
uberrima  fide,  equity  will  treat  the 
case  as  one  of  constructive  fraud.  An 
attorney,  or  other  confidential  adviser, 
is  not  permitted  to  avail  himself  either 
of  the  necessities  of  his  client,  or  of 
his  good  nature,  liberality,  or  credu- 
lity, to  obtain  undue  advantages,  bar- 
gains, or  gratuities ;  and  it  has  been 
said,  there  would  be  no  bounds  to  the 
crushing  influence  of  the  power  of  an 
attorney  who  has  the  affairs  of  a  man 
in  his  hand,  if  it  were  not  so  :  Gib- 
son V.  Joyes,  6  Vesey,  278 ;  Montes- 
quieu V.  Sandys,  18  Vesey,  313 ; 
Jones  V.  Thomas,  3  Y.  &  Coll.  498. 
A  judicious  writer  on  this  subject  has 
observed,  that  equity  '  does  not  so 
much  consider  the  bearing  and  hard- 
ship of  this  doctrine  upon  particular 
cases,  as  it  does  the  importance  of 
preventing  a  general  public  mischief, 
which  may  be  brought  about  by  means 
secret  and  inaccessible  to  judicial  scru- 
tiny, from  the  dangerous   influence 
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arising  from  the  confidential  relations 
of  the  parties;'  1  Story,  Eq.,  sec. 
311." 

There  is,  'however,  nothing  in  the 
relation  between  husband  and  wife, 
parent  and  child,  or  other  near  rela- 
tives, or  the  clergyman  of  a  parish 
and  the  members  of  his  congregation, 
to  preclude  one  from  accepting  a  ben- 
fit  from  the  other  in  the  shape  of  a  gift, 
or  of  a  contract  upon  more  advanta- 
geous terms  than  would  have  been 
granted  to  a  stranger;  and  the  better 
opinion  would,  consequently,  seem 
to  be,  that  the  fact  that  such  a 
gift  has  been  conferred,  or  contract 
made,  will  not  warrant  an  inference 
that  it  has  been  procured  by  un- 
due influence;  Small  v.  Small,  4 
Maine,  220;  Hardy  v.  Van  Harlingen, 
7  Ohio,  N.  S.  208;  Van  Busen  v. 
Rowley,  4  Selden,  358 ;  Greenfield's 
Estate,  12  Harris,  232 ;  unless  there 
is  something  suspicious  in  the  circum- 
stances, or  the  nature  or  amount  of 
the  gift  is  such  that  it  ought  not  to 
have  been  accepted,  even  if  freely  ten- 
dered, when  the  donee  should,  as  it 
would  seem,  be  held  responsible  for 
not  having  used  his  influence  to  pre- 
vent the  consummation  of  the  act  at 
the  time,  and  for  having  consented  to 
profit  by  it  subsequently,  even  when 
he  is  free  from  all  imputation  of  hav- 
ing procured  it  unduly.  And  how- 
ever this  may  be,  those  who  have 
profited  by  the  indiscreet  kindness  of 
a  friend  or  near  relation,  to  his  loss  or 
injury,  may  unquestionably  be  called 
on  to  show  that  the  transaction  was, 
in  all  respects,  fair  and  honest,  and  in 
no  respect  tainted  by  fraud  or  undue 
influence ;  Sears  v.  Shafer,  1  Bar- 
bour, 408.  For  when  the  circumstan- 
ces gives  an  opportunity  for  the  exer- 


cise of  undue  influence,  and  the  result 
is  such  as  it  would  have  been  had  the 
opportunity  been  embraced,  and  influ- 
ence unduly  exerted,  the  argument  will 
be  direct  from  the  effect  to  the  cause 
best  calculated  to  have  produced  it,  and 
the  presumption  against  the  validity 
of  the  transaction,  until  the  contrary 
is  made  manifest;  Cook  v.  Cole,  2 
Halsted,  Ch.  522,  542.  Thus,  in  Sears 
V.  Shafer,  the  relationship  of  the  par- 
ties, the  magnitude  of  the  gift  as  com- 
pared with  the  means  of  the  person  by 
whom  it  was  given,  the  activity  of  the 
donee  and  the  quiescence  of  the  donor, 
were  said  to  render  it  incumbent  on  the 
parties  who  claimed  under  the  deed, 
to  show  that  it  was  not  vitiated  by 
fraud  or  undue  influence,  and  to  make 
it  a  duty  to  set  the  whole  aside,  unless 
they  were  able  to  meet  the  call  thus 
made  upon  them. 

The  presumption  of  undue  influence 
arising  from  the  existence  of  confiden- 
tial relations  between  the  party  who 
claims  the  benefit  of  a  gift,  and  the 
giver,  may  however,  in  general,  be 
rebutted  by  proof  that  the  beneflt  was 
really  intended,  and  that  the  inten- 
tion to  confer  it  arose  in  the  mind  of 
the  donor,  and  was  carried  into  exe- 
cution without  any  improper  urgency 
or  persuasion  on  that  of  the  donee. 
Thus  in  Crispel  v.  Dubois,  4  Barbour, 
393,  399,  the  presumption- against  the 
validityof  a  will  which  disinherited  the 
brother  of  the  testatrix,  and  contained 
a  large  bequest  to  her  physician,  by 
whom  it  had  been  prepared  and  writ- 
ten without  the  presence  or  advice  of 
any  third  or  disinterested  person, 
until  it  was  finally  submitted  to  her 
for  execution,  was  allowed  to  be  re- 
butted by  proof  that  the  testatrix  was 
of  sound  mind  and  memory,  that  she 
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was  on  bad  terms  witli  her  brother, 
who  had  treated  her  unkindly,  and 
that  the  contents  of  the  will  were  fully 
made  known  to  her  at  the  time  when 
it  was  executed.  The  rule  is  the 
same  when  a  sale  or  contract  is  in 
question ;  and  the  unfavorable  infer- 
ence resulting  from  discrepancy  be- 
tween price  and  value,  and  the  exist- 
ence of  near  and  confidential  relations, 
which  made  it  the  duty  of  one  party 
not  to  permit  the  other  to  suffer  from 
ignorance  or  want  of  a  true  apprecia- 
tion of  his  interests,  may  be  counter- 
vailed by  evidence,  that  the  inadequacy 
was  due  to  an  uninfluenced  and  well 
considered  desire  to  part  with  the  pro- 
perty on  more  favorable  terms,  to  a 
friend  or  relation,  than  would  have 
been  given  to  a  stranger ;  Eyre,  v.  Pot- 
ter, 15  Howard,  52 ;  ante,  vol.  2,  p.  697. 
Cases  of  this  description  should,  how- 
ever, obviously  be  watched  with  great 
care  and  caution,  and  the  transaction 
set  aside,  unless  it  is  clearly  apparent 
that  the  grantor  acted  of  his  own  mo- 
tion, and  knew  that  he  was  bestowing 
a  gift,  and  notmaking  a  contract  upon 
full  consideration;  Greenfield' s  Estate, 
2  Harris,  489. 

The  principles  which  govern  when 
deeds  are  in  question,  apply  in  a  great 
measure  to  wills ;  Clark  v.  Fisher,  1 
Paige,  171 ;  Wampler  v.  Wanipler,  9 
Maryland,  540 ;  but  with  one  material 
diflFerence  arising  out  of  the  nature  of 
testamentary  donations,  which  can 
never  take  effect  until  the  giver  has 
'ceased  to  be  in  a  position  to  use  or 
enjoy  what  they  confer  on  the  donee, 
which  may  render  it  just  and  proper 
for  the  latter  to  receive  or  even  en- 
deavor to  procure  a  benefit  by  will, 
which  could  not  have  been  asked  or 
accepted,  with  honor  or  good  faith, 

VOL.  Ill — 10 


from  the  testator  duing  his  lifetime. 
Stronger  proof  has,  consequently,  been 
held  to  be  necessary  to  raise  a  pre- 
sumption of  undue  influence  in  the 
case  of  a  will  than  in  that  of  a  deed  or 
contract ;  Clarke  v.  Sawyer,  3  Sand- 
ford,  Ch.  351,  425  :  a  grant  of  all  that 
a  man  has  without  a  return  or  equiva- 
lent, or  a  contract  marked  by  gross 
inadequacy  of  consideration,  being  at 
least  prima  facie  evidence  of  fraud 
on  one  side,  and  folly  or  ignorance  on 
the  other,  which  cannot  be  said  of  a 
gift  by  testament,  even  when  the  rela- 
tions of  the  testator  are  passed  by  in 
favor  of  strangers.  And  the  cases  in 
this  country  have,  in  general,  gone 
very  far  in  sustaining  testamentary 
donations,  and  holding  that  they  can- 
not be  impeached  or  set  aside  merely 
on  the  ground  that  they  are  unjust  or 
unreasonable  in  themselves,  and  made 
to  those  who  may  or  might  have  ex- 
erted an  undue  influence  on  the  testa- 
tor, unless  proof  is  given  that  he  was 
in  fact  influenced  unduly  by  them  or 
others,  and  not  merely  by  his  own 
passions,  prejudices,  or  affections  j 
Gardner  v.  Gardner,  22  AVend.  526; 
Floyd  V.  Floyd,  3  Strob.  44 ;  Brown 
V.  Molleston,  3  Wharton,  129 ;  Den  v. 
Gibbons,  2  Zabriskie,  117;  Williams 
on  Executors,  42,  5th  Am.  ed.,  note. 
Thus  it  has  been  repeatedly  held, 
that  undue  influence  cannot  be  in- 
ferred from  the  fact  that  a  will  is  par- 
tial or  unjust  in  its  operation;  or 
that  it  was  made  in  favor  of  persons 
for  whom  the  testator  felt  an  extreme 
or  unwarrantable  affection,  and  who 
had  the  means  of  access  to  his  person, 
to  the  prejudice  of  members  of  his 
family  to  whom  he  felt  an  unjust  or 
ill-founded  aversion ;  Small  y.  Small; 
Loioe  V.  Williamson,    1    Green,    Ch. 
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82;  DenY.  Gibbons;  FarrY.  Thomp- 
son, Cheves,  37 ;  Zimmerman  v.  Zim-. 
merman,  11  Harris,  375 ;  Brown  v. 
ilolKston.  Thus  in  Farr  v.  Thomp- 
son, a  bequest  of  all  the  testator's  pro- 
perty to  a  kept  mistress,  to  the  exclu- 
sion of  his  nephew  and  other  relations, 
was  sustained  on  the  ground  that  the 
court  could  not  presume  undue  influ- 
ence without  the  proof  of  its  exist- 
ence, and  that  influence  which  fell 
short  of  being  undue,  would  not  viti- 
ate an  instrument.  But  we  may  doubt 
whether  the  court  did  not  go  too  far 
in  this  instance,  and  whether  gifts 
made  to  such  persons,  and  under  such 
influences,  should  not  be  held  prima 
facie,  or  even  absolutely  void  by  the 
common,  as  they  always  have  been 
under  the  provisions  of  the  civil  law. 
It  must  be  conceded,  that  a  devise  or 
bequest  which  is  manifestly  due  to 
the  testator's  own  prejudices  or  pas- 
sions, cannot  be  set  aside  as  the  re- 
sult of  undue  influence  exercised  upon 
him  by  others;  Den  v.  Gibbons; 
whatever  may  be  thought  of  its  vali- 
dity on  other  grounds,  or  in  other  as- 
pects ;  but  it  is  at  least  equally  true 
that  the  indulgence  of  an  unjust  or 
illicit  prejudice  or  passion,  is  a  proof 
of  the  existence  both  of  wrong  and 
weakness,  which  afi'ect  the  consciences 
of  those  who  seek  to  profit  by  them 
on  the  one  hand,  and  afford  an  oppor- 
tunity for  improper  acts  and  practices 
on  the  other,  and  may  therefore,  as  it 
would  seem,  justify  the  exercise  of  the 
remedial  powers  of  chancery,  when  it 
would  otherwise  be  obliged  to  abstain 
from  interfering.  And  however  this 
may  be,  it  is  well  settled  that  a 
court  may  have  regard  to  the  nature 
of  the  provisions  of  the  will,  and  the 
character  of  the  persons  by  whom  the 


testator  was  surrounded,  in  determin- 
ing whether  he  was  exposed  to  undue 
influences,  and  whether  he  was  in  fact 
influenced  unduly ;  Denton  v.  Franle- 
lin,  9  B.  Monroe,  28,  it  being  plain 
that  when  the  circumstances  are  such 
as  to  give  access  to  the  cause,  and  the 
effect  is  such  as  would  naturally  flow 
from  it,  we  may  safely  reason  from 
the  presence  of  the  one  to  the  opera- 
tion of  the  other;  ante,  144. 

Language  is  one  of  the  best  tests 
of  mental  condition,  and  hence  the 
declarations  of  a  grantor  or  testator, 
may  be  given  in  evidence  to  show 
that  the  weakness  of  his  mind  was 
such  as  to  expose  him  to  undue  influ- 
ence ;  Comstock  v.  Hadlyme,  8  Conn. 
254;  Robinson  v.  Hutchinson,  26 
Vermont,  28;  Irish  v.  Smith,  8  S.  & 
R.  573;  Waterman  v.  Whitnei/,  1 
Kernan,  157;  and  even  that  he  was, 
in  point  of  fact,  influenced  unduly ; 
Reel  V.  Reel,  1  Hawks,  248 ;  How- 
ell V.  Burden,  8  Devereux,  442; 
Rambler  v.  Tryon,  7  S.  &  R.  94; 
M'Taggert  v.  Thompson,  2  Har- 
ris, 149 ;  Roberts  v.  Trawiclc,  13 
Alabama,  68;  although  the  latter 
point  has  been  denied  or  questioned, 
and  it  has  been  said  that  to  render 
a  declaration  evidence  of  the  exercise 
of  undue  influence,  or  of  any  other 
extrinsic  fact  or  circumstance,  it 
must  be  made  at  the  time  when  the 
will  is  executed,  or  the  influence 
alleged  to  have  been  unduly  exerted ; 
Comstock  V.  Hadlyme ;  Robinson  v. 
Hutchinson;  Waterman  v.  Whitney; 
Jackson  v.  Kniffen,  2  Johnson,  31. 
And  it  is  undoubtedly  true,  that 
although  declarations  are  evidence  of 
what  the  party  who  made  them  thought 
and  believed,  they  are  not  evidence 
that  what  he  thousiht  and  believed  was 
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true,  except  wlien  made  with  reference 
to  events  then  actually  passing,  when 
they  may  acquire  a  weight  as  part  of 
the  res  gestae,  which  would  not   be  ■ 
given  to  them  under  other  circum- 
stances.      Declarations    long     ante- 
cedent or  subsequent  to  the   period 
at  which  the  transaction  which  forms 
the  subject-matter  of  the  controversy 
occurred,  are  consequently  not  admis- 
sible under  ordinary  circumstances; 
Gibson  V.  Gibson,  24  Missouri,  227 ; 
Bunyard  v.  M'Elroy,   21  Alabama, 
311 ;  nor  will  proof  that  the  testator 
expressed  his  intention  to  dispose  of 
his  property  in  a  particular  manner, 
be  evidence  of  itself  to  show  that  a 
different  disposition  was  procured  by 
undue  influence ;  Quisenberri/  v.  Qui- 
senberry,  14  B.  Monroe,  481.     It  is, 
however,   plain,    that   an    allegation 
that   the  testator's  bounty  has  been 
diverted  from  those  who  were  nearest 
to  him    in  blood,  and   on   whom  it 
ought  naturally  to  have  been  bestowed, 
may  be  rebutted   by  proof  that  he 
was  alienated  from  them  previously, 
and  viewed  their  conduct  with  dislike 
or   suspicion,   and    that   such   proof 
may  be  sought  in  his    declarations, 
because  it  can  seldom  be  drawn  from 
any  other  quarter ;  Crispell  v.  Dubois, 
4  Barbour,  393  ;  and  they  should,  as 
it  would  seem,  be  equally  admissible 
to  show  that  he  regarded  the  person 
to  whom  his  property  was  given  with 
especial  favor,  and  made  the  gift  in 
pursuance  of  his  own  wish  or  desire, 
and  not  in  obedience  to  the  solicita- 
tions of  others ;  Roberts  v.  TrawicTc, 
13  Alabama,   68.     In  like  manner, 
evidence  tending  to  show  the  exercise 
of  undue  influence,  may  be  corrobo- 
rated by  the   testator's   declarations 
that  those  whom  he  has  overlooked 


were  particularly  near  and  dear  to 
him  in  point  of  friendship  and 
affection;  Gilbert  v.  Gilbert,  22 
Alabama,  529 ;  Norris  v.  Sheppard, 
8  Harris,  475 ;  or  that  before  he  was 
assailed  by  family  intrigue,  and  un- 
duly influenced,  he  meant  that  his  pro- 
perty should  go  in  a  different  chan- 
nel from  that  into  which  it  was  sub- 
sequently turned ;  Irish  v.  Smith,  8 
S.  &.  R.  573,  579;  Wilkinson  v. 
Pearson,  11  Harris,  117  :  and  on  the 
other  hand,  evidence  that  the  pur- 
pose effected  by  a  grant  arose  and 
was  long-seated  in  the  donor's  bosom, 
or  grew  out  of  causes  other  than 
the  suggestions  of  those  by  whom  he 
is  alleged  to  have  been  influenced, 
must  in  general  be  a  complete  refu- 
tation of  the  charge  thus  brought 
against  them;  Berry  v.  Hamilton, 
10  B.  Monroe,  129;  and  in  Glover  v 
Sayden,  4  Gushing,  580,  proof  that  a 
will  made  by  a  mother,  was  in  accord- 
ance with  the  wish  expressed  by  the 
son,  from  whom  she  had  derived  the 
property  which  it  bequeathed,  was 
held  to  rebut  the  presumption  which 
might  otherwise  have  arisen,  that  it 
was  the  result  of  the  acts  and  solicita- 
tions of  the  defendant.  There  can 
be  no  doubt  that  when  the  testator's 
affections  or  opinions  towards  or  with 
regard  to  a  particular  person  are  ma- 
terial or  pertinent  to  the  issue,  what 
he  said  and  did  may  be  given  in  evi- 
dence as  the  best  and  most  direct 
evidence  of  what  he  thought  and  felt. 
It  is  equally  plain  that  declarations 
or  acts  at  one  point  of  time,  may 
have  a  tendency  to  decide  the  question 
of  fitness  or  competency  at  another, 
and  should  not  be  rejected  merely  be- 
cause they  occurred  at  a  different  period 
from  that  which  is  more  immediately 
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under  investigation ;  Irish  y.  Smith, 
8  S.  &  R.  573 ;  Wilkinson  v.  Pear- 
son, 11  Harris,  117.  And  in  Somes 
V.  Skinner,  16  Mass.  348,  the  court 
were  clearly  of  opinion,  tbat  whenever 
the  question  is  one  of  wealcness  or 
infatuation  on  one  side,  and  undue 
influence  on  the  other,  everything 
which  tends  to  throw  light  on  the 
mental  condition  of  the  parties,  and 
the  relations  which  subsist  between 
them,  must  be  equally  admissible, 
whether  cotemporaneous  with  or  sub- 
sequent to  the  particular  transaction 
out  of  which  the  controversy  has 
arisen,  and  illustrated  their  views  by 
the  remark  that  the  jury  would  have 
been  entitled  to  take  the  partiality 
and  friendship  manifested  by  the 
grantor  during  the  course  of  the  trial, 
for  the  person,  by  whom  he  was 
alleged  to  have  been  defrauded,  into 
consideration,  in  determining  whe- 
ther the  grant  had  or  had  not  been 
obtained  by  undue  influence. 

Much  must  necessarily  depend,  in 
cases  of  this  nature,  on  the  nature  of 
that  which  has  been  done,  in  decid- 
ing upon  the  propriety  of  the  means 
which  have  brought  about  or  procured 
it;  and  no  accurate  judgment  can 
well  be  formed  upon  the  latter  point, 
without  a  due  examination  of  the 
former.  Influence  can  hardly  be  un- 
due, when  employed  to  induce  the 
fulfilment  of  a  duty  or  the  discharge 
of  the  claims  of  natural  affection,  and 
solicitations  which  would  be  highly 
reprehensible  if  used  to  procure  the 
disinheritance  of  a  son,  or  the  diver- 
sion of  family  property  to  a  stranger, 
may  be  free  from  reproach,  and  even 
laudable,  when  employed  to  heal  a 
breach  between  a  father  and  his  chil- 
dren, and  induce  him  to  make  a  pro- 


per provision  for  their  maintenance. 
The  influence  given  by  superiority 
of  age,  of  position,  or  of  information, 
may  therefore  be  rightfully  used  to 
combat  error,  or  remove  unfounded 
dislike  or  prejudice,  and  cannot  be 
justly  stigmatized  as  undue,  unless 
employed  for  some  unworthy  or  im- 
proper purpose. 

It  may  therefore  be  stated  as  a 
general  principle,  that  the  mere  fact 
that  influence  has  been  used,  will  not 
invalidate  a  deed  or  will,  unless  it  has 
been  used  wrongfully  or  for  a  wrong- 
ful purpose;  Miller  v.  Miller,  3  S.  &  R. 
267 ;  Davis  v.  Calvert,  5  Gill  &  John. 
266,  302 ;  Small  v.  Small,  4  Maine, 
226 ;  Lowe  v.  Williamson,  1  Green, 
Ch.  82;  Clarke  v.  Sawyer,  3  Sand- 
ford,  Ch.  351 ;  Cruger  v.  Douglas,  4 
Edwards,  Ch.  433,  525,  and  it  has  also 
been  said,  and  is  indeed  unquestion- 
able, that  the  influence  acquired  by 
kindness,  or  resulting  from  the  ties  of 
blood  or  affection,  is  not  in  itself,  or  un- 
less improperly  used,  an  undue  influ- 
ence, and  that  a  gift  made  by  will,  of  in- 
ter vivos,  cannot  be  impeached  by  prov- 
ing that  it  had  its  origin  in  the  desire 
to  gratify  or  comply  with  the  wishes  of 
one  who  was  entitled  to  consideration 
or  remembrance  ;  Clarke  v.  Sawyer, 
3  Sandford,  Ch.  351,  425;  Gardiner 
V.  Gardiner,  22  Wend.  526 ;  Small 
V.  Small,  4  Blaine,  226 ,  Lowe  v.  Wil- 
liamson, 1  Green,  Ch.  82 ;  Den  v. 
Gibbons,  2  Zabriskie,  117.  Nor  will 
it,  as  it  would  seem,  be  enough  to 
show  that  the  testator  was  diverted 
from  the  course  which  he  would  other- 
wise probably  have  followed,  by  the 
influence  brought  to  bear  upon  him  by 
others,  even  when  that  influence  has 
been  exerted  to  procure  a  will  in  their 
own  favor,  and  to  the  prejudice  of  his 
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family  and  relations;  because  the 
term  influence,  implies  the  sugges- 
tion of  new  ideas,  and  their  substitu- 
tion for  those  which  swayed  the  mind 
previously,  and  the  question  is  not 
whether  the  testator  has  been  influ- 
enced by  the  party  in  whose  favor 
the  will  is  made,  but  whether  he 
has  been  influenced  unduly;  Miller 
V.  Miller,  3  Sergeant  &  Kawle,  267 ; 
Lide  V.  Lide,  2  Brevard,  403 ;  Farr 
V.  Thompson,  Cheves,  37 ;  Martin  v. 
Teague,  2  Spear,  260 ;  Davis  v.  Cal- 
vert, 5  Gill  &  J.  269,  302 ;  Newliome 
V.  Godwin,  17  Barbour,  236 ;  Brown 
V.  Molliston,  3  Wharton,  129.  Thus 
in  Miller  v.  Miller,  Tilghman,  C.  J., 
said  that  procuring  a  will  to  he  made, 
unless  by  foul  means,  was  nothing 
against  its  validity,  and  that  a  man 
had  a  right,  by  fair  argument  or  per- 
suasion, to  induce  another  to  make  a 
will  or  even  to  make  it  in  his  own 
favor ;  and  similar  language  was  held 
in  Lide  v.  Lide,  and  Farr  v.  Tliomp- 
son.  That  the  mind  of  the  testator 
has  been  swayed  or  biased  by  argu- 
ment or  kindness,  and  thus  brought 
to  a  point  which  it  would  not  have 
reached  of  its  motion,  will  not,  there- 
fore, it  has  been  said,  establish  a  case 
of  undue  influence,  unless  the  force 
brought  to  bear  upon  him,  amounts 
in  effect,  to  a  moral  coercion,  and  sus- 
pends the  action  of  his  will  and  judg- 
ment under  the  pretest  or  appear- 
ance of  guiding  them  ;  Browne  v.  Mol- 
liston; 3  Wharton,  129;  Zimmerman 
V.  Zimmerman,  11  Harris,  375; 
Morita  v.  BrougJi,  16  S.  &  R.  403 ; 
Gilbert  v.  Gilbert,  22  Alabama,  529; 
Williams  on  Executors,  43.  "When 
a  will,"  said  Woodward,  J.,  in  Zim- 
m,erman  v.  Zimmerman,  "  duly  exe- 
cuted is  offered  for  probate,  the  law 


presumes  competency  in  the  testator, 
and  that  the  instrument  expresses  his 
free  and  unconstrained  wishes  in  re- 
gard to  the  disposition  of  his  property. 
This  presumption  may  be  rebutted  by 
showing,  to  the  satisfaction  of  a  jury, 
that  the  will  was  obtained  by  fraud 
and  imposition  practised  on  the  testa- 
tor, or  by  duress,  or  by  undue  influ- 
ence. What  constitutes  undue  influ- 
ence, is  a  question  which  must  depend 
very  much  on  the  circumstances  of 
each  case.  It  is  in  its  nature  one  of 
those  inquiries  which  cannot  be  refer- 
red to  any  general  rule.  Yet  many 
principles  have  been  settled  by  judi- 
cial decision  which,  properly  applied, 
afford  in  most  cases  an  adequate  guide 
to  a  right  decision  of  the  question. 
Thus  one  has  a  right  by  fair  argument 
and  persuasion  to  induce  a  testator  to 
make  a  will  in  his  favor;  Miller  v. 
3Iiller,  3  S.  &  R.  367.  And  it  is  not 
sufficient  to  set  aside  a  will  to  show 
declarations  of  the  testator  that  he  in- 
tended to  make  a  different  one,  but 
that  his  wife  had  a  high  temper  and 
interfered;  Moritz  v.  BrougJi,  16  S. 
&  R.  403.  If  a  wife  by  her  virtues 
has  gained  such  an  ascendency  over 
her  husband,  that  her  pleasure  is  the 
law  of  his  conduct,  such  influence  is 
no  reason  for  impeaching  a  will  made 
in  her  favor,  even  to  the  exclusion  of 
the  residue  of  her  family;  though  if 
that  influence  was  specially  exerted  to 
procure  the  will  in  question,  it  might 
be  sufficient  to  impeach  it ;  Small  v. 
Small,  4  G-reenleaf,  220.  Threats 
and  flattery,  which  induce  and  coerce 
a  testator  to  subscribe  and  execute  the 
will,  furnish  sufiioient  ground  for  set- 
ting it  aside  ;  Densloio  v.  Moore,  2 
Day,  12.  A  degree  of  importunity 
which  deprives  a  testator  of  his  free 
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agency,  whicli  he  is  too  weak  to  re- 
sist, and  which  renders  the  instru- 
ment not  his  free  and  unconstrained 
act,  will  invalidate  a  will;  Bavin  v. 
Calvert,  5  Gill  &  Johns.  269.  But 
the  influence  exercised  must  be  such 
as  to  destroy  free  agency.  Unless  the 
jury  are  satisfied  that  such  mental 
force  has  been  exercised  as  prevented 
free  agency,  the  influence  exerted  is 
not  to  he  considered  improper;  Browne 
V.  Molliston,  3  Wh.  138.  To  the 
game  effect  is  the  rule  as  laid  down  in 
Greenleaf,  Ev.  vol.  2,  sec.  688,  where 
it  is  said  that  undue  influence  is 
not  that  which  is  obtained  by  mod- 
est persuasion,  or  by  arguments  ad- 
dressed to  the  understanding,  or  by 
mere  appeals  to  the  affections ;  it  must 
be  an  influence  obtained  either  by  flat- 
tery, excessive  importunity,  or  threats, 
or  in  some  other  mode  by  which  a 
dominion  is  acquired  over  the  will 
of  the  testator,  destroying  his  free 
agency,  and  constraining  him  to  do, 
against  his  free  will,  what  he  is  un- 
able to  refuse."  The  view  thus  taken, 
is  fully  sustained  by  the  language  held 
in  Small  v.  Small,  and  Browne  v. 
Molliston.  And  a  court  will  hesitate 
long,  and  weigh  the  matter  maturely, 
before  setting  aside  a  will  on  the 
ground  that  the  influence  of  a  wife  over 
her  husband,  has  had  a  large  share  in 
producing  some  of  its  provisions,  un- 
less they  are  so  clearly  marked  with 
wrong  or  injustice,  as  to  show  that  the 
influence  was  exerted  with  an  ill  ^-ax- 
■pose ;  I/idev.  Lide;  Small  y.  Small; 
'Moritz  V.  BrougTi. 

What  has  been  said  may  serve  to 
render  it  plain,  that  the  question  is 
relative  rather  than  absolute  in  its 
character,  and  turns  not  merely  on 
what  has  been  done  by  others,  but  on 


how  far  the  testator  had  the  power 
and  was  free  to  think  and  act  for  him- 
self. Influences  which  would  be  dis- 
regarded by  sound  and  well  men,  may 
be  too  much  for  the  powers  of  resist- 
ance of  one  whose  mind  has  been 
weakened  by  age  and  disease,  or  to 
whom  the  disposition  of  his  estate  has 
become  a  matter  of  little  moment,  as 
compared  with  the  alleviation  of  his 
own  sufferings.  The  health,  the  force 
of  resolve,  and  the  strength  of  intel- 
lect of  the  testator,  should,  therefore, 
all  be  carefully  considered  in  deter- 
mining, whether  the  will  which  he  exe- 
cuted was  his  own,  or  that  of  those 
who  surrounded  him ;  Martin  v. 
Teague,  2  Spear,  260;  Floy d  \.  Flo i/d, 
3  Strobhart,  44.  And  some  doubt  has 
been  expressed,  whether  the  existence 
and  exercise  of  undue  influence,  does 
not,  necessarily,  presuppose  weakness 
of  mind  or  body,  and  whether  the  acts 
of  one,  who  was  in  all  respects  sound, 
can  ever  be  set  aside  on  the  ground 
that  he  was  influenced  unduly,  in  the 
absence  of  proof  of  fraud  or  imposi- 
tion. It  should,  however,  be  remem- 
bered, that  few  men  deserve  the  praise 
of  being  equally  safe  on  all  sides,  and 
that  wrong,  and  the  passions  which 
lead  to  wrong,  are  also  weakness.  We 
shall  therefore,  perhaps,  sacrifice  little, 
and  shut  no  case  out  from  relief  which 
requires  it,  by  conceding  that  a  sound 
and  well  balanced  mind,  in  a  sound 
body,  cannot  be  influenced  unduly  by 
anything  short  of  fraud  or  actual  co- 
ercion. For  every  man  who  is  swayed 
by  illicit  desires,  unreasoning  and  un- 
reasonable prejudices,  or  violent  pas- 
sions, is  more  or  less  incapable  of 
governing  himself,  and  capable  of 
being  played  upon  by  others,  and 
therefore  within  the  scope  of  the  prin- 
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eiples  on  wliioli  equity  proceeds,  where 
there  is  reason  to  apprehend  the  exer- 
cise of  undue  influence. 

It  is  thoroughly  well  settled,  that 
when  undue  influence  has  been  used, 
or  a  fraud  actually  committed,  equity 
will  not  stop  short  with  the  guilty 
party,  but  will  grant  relief  against 
every  one  who  attempts  to  sustain  the 
wrong,  or  profit  by  it,  however  inno- 
cent he  may  have  been  in  the  first 
instance ;  Irwin  v.  Keen,  3  Wharton, 
347  ;  Harris  v.  Delamar,  3  Iredell, 
Eq.  219;  Whelan  v.  Whelan,  3  Cowen, 
537 ;  Davis  v.  Calvert,  5  Gill  &  J. 
269,  302.  And  in  Florey  v.  Florey, 
24  Alabama,  241,  the  rule  was  said 
to  be,  that  when  the  whole  instru- 
ment has  its  origin  in  wrong,  the 
whole  must  be  set  aside,  notwithstand- 
ing the  innocence  of  some  of  those 
who  claim  under  it ;  but  that  when  the 
fraud  or  undue  influence  has  been 
confined  to  a  particular  legacy  or  pro- 
vision, the  infected  part  may  be  ex- 
punged, and  effect  given  to  the  resi- 
due. When,  however,  those  provi- 
sions of  a  deed  or  will,  which  are 
vitiated  by  fraud,  or  by  undue  influ- 
ence, can  be  set  aside  without  affect- 
ing the  residue,  which  is  just  and 
proper,  it  will  be  allowed  to  stand,  and 
the  redress  confined  to  the  actual 
wrong  and  injury;  Greenfield' s  Estate, 
2  Harris,  489,  508.  And  when  the 
evidence  falls  short  of  actual  fraud, 
although  establishing  a  case  of  undue 
influence  or  advantage,  equity  will 
treat  the  conveyance  as  a  mortgage, 
and  direct  it  to  stand  as  a  security  for 
the  amount  actually  paid  or  advanced ; 
Dunn  V.  Chambers,  4  Barbour,  376; 
Harding  v.  Handy,  11  Wheaton,  103 ; 
Cleavinger  v.  Reimar,  3  W.  &  S. 
486;  M'Donald  v.  Neilson,  6  John- 


son, Ch.  201;  2  Cowen,  139.  But 
this  ceases  to  be  true,  when  the  title 
to  land  or  other  property  has  been 
procured  by  direct  falsehood,  or  by 
any  contrivance  which  is  so  far  con- 
trary to  public  policy  and  private  faith, 
as  to  be  actually  fraudulent,  and  the 
guilty  party  will,  under  these  circum- 
stances, be  compelled  to  surrender  his 
ill-gotten  acquisition,  without  reim- 
bursement for  the  amount  spent  in 
obtaining  it  in  the  first  instance,  or 
improving  it  subsequently;  Sands  y- 
Codwise,  4  Johns.  536,  598 ;  M'Cas- 
hey  V.  Graff,  11  Harris,  321.  "  In  the 
case  of  a  purchase,"  said  Black,  C. 
J.,  in  delivering  the  opinion  of  the 
court,  "  honest  in  itself  but  forbidden 
by  a  rule  of  policy,  the  legal  fraud 
cannot  be  taken  advantage  of  with- 
out a  tender  of  the  purchase-money. 
Thus,  an  attorney  who  buys  a  title  on 
which  he  has  been  consulted,  without 
the  consent  of  his  client,  may  hold  it 
until  he  is  reimbursed  what  he  paid 
for  it;  (3  W.  &  S.  486.)  The  same 
rule  applies  to  all  sales  which  are  un- 
objectionable, except  for  the  fiduciary 
relation  borne  by  the  pui'chaser  to  the 
other  claimant.  It  is  also  true,  that 
where  a  party  goes  into  chancery  to 
be  relieved  against  a  hard  bargain 
which  has  been  extorted  from  his 
folly,  his  weakness,  or  his  necessities, 
but  which  he  made  with  his  eyes  open 
and  without  being  influenced  by  any 
positive  deception  of  the  other  party, 
the  relief  will  not  be  given  until  he 
who  seeks  it  surrenders  all  the  advan- 
tage he  has  devived  from  the  agree- 
ment. He  must  do  equity  before  he 
can  ask  it.  Thus,  one  in  remainder 
sold  an  estate  which  was  to  fall  in  upon 
the  death  of  a  tenant  in  tail,  turned 
of  fifty  and  not  likely  to  marry,  for  a 
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sum  not  greater  tlian  a  single  year's 
purchase.  Lord  Hardwicke  declared 
it  a  catching  bargain  against  a  neces- 
sitous and  improvident  heir,  and  set 
it  aside,  but  decreed  the  plaintiiF  to 
pay  back  the  sum  he  had  received ; 
(2  Atk.  133.)  Where  £1000  had 
been  assigned  to  an  attorney  for  fees, 
by  a  weak  and  intemperate  woman, 
there  being  no  proof  of  deception  the 
attorney  was  allowed  his  just  claim 
and  no  more;  (2  Atk.  296.)  A  de- 
fendant in  an  execution,  driven  to  the 
wall  by  the  oppressive  rigor  of  his 
creditor,  and  seeing  his  property  about 
to  be  sold  at  an  enormous  sacrifice, 
consented  to  give  a  bond  and  mort- 
gage for  his  own  debt  and  that  of  his 
insolvent  son  besides.  It  was  decreed 
that  the  bond  and  mortgage  should 
stand  for  the  amount  of  the  execution 
only;  (2  Cowen,  138.)  The  assign- 
ment of  a  sailor's  share  of  prize-mo- 
ney at  a  great  under  value,  was  set 
aside  upon  paying  the  sum  actually 
received  by  the  assignor;  (2  Vesey, 
Sr.  516.)  A  deed  was  ordered  to  be 
cancelled  on  account  of  the  grantor's 
mental  imbecility;  but  the  master  was 
directed  to  take  an  account  between 
the  parties,  and  allow  certain  advances 
made  by  the  grantee;  (11  Wheaton, 
103.)  In  none  of  these  cases  was 
there  any  actual  fraud.  They  were 
all  hard  bargains — hard  not  because 
they  were  procured  by  deception,  but 
on  account  of  the  gross  disparity  be- 
tween the  thing  given  and  the  price 
paid.  The  last  mentioned  might  seem 
at  first  blush  to  lie  outside  of  the  rule; 
but  the  weakness  of  the  grantor  does 
not  seem  to  have  been  imposed  upon; 
and  though  the  court  speaks  of  the 
grantee's  conduct  as  improper,  it  is 
not  pronounced  to  be  fraudulent.   The 


contracts  were  all  sound  in  law.  It 
required  the  intervention  of  a  chan- 
cellor to  dissolve  them,  and  he  could 
do  it  only  upon  terms  which  would 
place  all  parties  in  their  original  con- 
dition. 

"  But  we  thought  it  was  settled  in 
Pennsylvania,  if  not  in  every,  other 
civilized  state,  that  a  title  procured  by 
means  of  an  actual  fraud,  or  a  plain 
and  positive  deception,  was  tainted 
through  and  through,  destitute  of  all 
validity,  and  utterly  void  in  law  as 
well  as  in  equity.  Certainly  it  has 
been  so  decided  very  often  here  and 
elsewhere;  and  though  we  have  ex- 
amined all  the  cases  cited  on  the  argu- 
ment, from  books  within  our  reach, 
we  have  found  none  in  which  the  pro- 
position is  denied  by  any  court.  Gil- 
hert  V.  Hoffman,  2  Watts,  66,  ruled 
the  very  point  now  before  us  in  a  case 
precisely  like  this ;  Jackson  v.  Sum- 
merville,  1  Harris,  359,  decides  the 
principle  with  equal  clearness.  In 
Riddle  V.  Murphy,  7  S.  &  R.  230, 
the  court,  speaking  of  one  who  had 
purchased  at  a  sheriff's  sale,  under  a 
fraudulent  judgment  to  which  he  was 
himself  a  party,  said,  '  in  his  charac- 
ter of  purchaser  he  could  not  claim  to 
be  reimbursed,  for  if  the  sale  was 
fraudulent  it  was  a  nullity.' 

"  To  say  that  a  void  title  can  stand 
as  security  for  purchase-money,  ad- 
vances, or  anything  else,  is  a  contra- 
diction in  terms.  It  falls  like  an 
empty  sack,  because  it  has  nothing  to 
support  it,  and  cannot  support  itself. 
The  proposition  that  one  who  is  de- 
tected in  a  cheat  by  which  he  has 
acquired  no  title,  shall,  nevertheless, 
be  placed  on  the  footing  of  one  who 
has  a  good  title,  unless  the  money  he 
expended  in  the  perpetration  of  the 
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fraud  be  paid  to  him  by  tlie  injured 
party,  shocks  our  sense  of  right  as 
much  as  it  violates  the  analogies  of 
the  law." 

In  general,  equity  refuses  to  interfere 
between  those  who  have  been  engaged 
in  a  fraudulent  or  illegal  act  or  con- 
veyance, for  the  purpose  of  prevent- 
ing one  from  abusing  the  confidence 
reposed  in  him  by  the  other,  and  ap- 
propriating the  whole  benefit  of  the 
transaction  to  himself,  to  the  exclu- 
sion of  his  confederate ;  Murphy  v. 
Suhert,  4  Harris,  50 ;  1  Smith, 
Leading  Cases,  507,  5th  Am.  ed. ; 
Jones  V.  Gorman,  7  Iredell,  Equity, 
21 ;  JacJcson  v.  Duiton,  3  Harring- 
ton, 98.  Such  cases  fall  within  the 
well  settled  maxim,  in  pari  delicto, 
potior  est  conditio  defendentis,  and 
the  parties  will  be  left  where  their 
own  wrong  has  placed  them ;  Smith 
V.  Elliott,  1  Patton  &  Heath,  307 ; 
Creath  v.  Sims,  5  Howard,  192 ; 
Jones  V.  Gorman,  7  Iredell,  Equity, 
21 ;  Ilosey  v.  Forsyth,  1  Walker,  Ch. 
355  J  Wilson  v.  Watts,  9  Maryland, 
461 ;  Freeman  v.  Sedgwick,  6  Gill, 
28.  But  this  rule  ceases  to  be  appli- 
cable, when  the  acts  of  one  party  have 
their  origin  in  the  arts  or  influence  of 
the  other,  because  the  wrong  then  rests 
chiefly,  if  not  solely,  on  the  person  by 
whom  it  was  contrived ;  and  his  con- 
federate will  be  regarded  as  a  mere 
tool  or  instrument  for  accomplishing 
an  end,  which  was  really  not  his  own ; 
Long  V.  Long,  9  Maryland,  348 ; 
Cook  V.  Golyer,  2  B.  Monroe,  71; 
Ford  V.  Harrington,  16  New  York, 


285.  The  law  was  so  held  in  Long 
V.  Long,  and  one  brother  compelled 
to  surrender  property  which  had  been 
conveyed  to  him  by  another,  for  the 
purpose  of  defeating  the  creditors  of 
the  latter ;  the  relationship  of  the 
parties,  and  the  imbecility  of  the 
grantor,  warranting  the  belief  that 
the  grant  had  been  procured  by  un- 
due influence.  A  fraudulent  deed  to 
an  attorney,  from  a  client,  was  set 
aside  in  like  manner,  in  FordY.  Har- 
rington, 16  New  York,  R.  285,  on  the 
ground  that  the  position  of  trust  and 
confidence  held  by  respondent,  threw 
the  chief  responsibility  of  the  trans- 
action upon  him,  and  rendered  it  both 
just  and  expedient  to  compel  him  to 
surrender  an  advantage  obtained  by  a 
violation  of  his  duty,  as  an  officer  of 
the  court,  as  well  as  of  that  which  he 
had  assumed  by  acting  as  the  legal  ad- 
viser of  the  complainant.  The  dis- 
tinction is  obvious,  but  requires  to  be 
applied  with  some  nicety,  in  order  to 
prevent  the  exception  from  eating  out 
the  rule ;  Wilson  v.  Watts,  9  Mary- 
land, 461 ;  and  in  Smith  v.  Elliott,  1 
Patton  &  Heath,  307,  the  court  held 
it  inapplicable  to  a  deed  executed  by 
a  grantor,  whose  mind  had  been  im- 
paired by  habitual  intoxication,  but 
who  was  sober  at  the  time  when  the 
deed  was  executed,  and  of  suf5cient 
capacity  to  know  what  he  was  about, 
and  distinguish  right  from  wrong; 
although  Tyler,  J.,  dissented,  on  the 
ground  that  the  complainant  acted 
under  the  influence,  and  was  a  mere 
tool  or  dupe  of  the  respondent. 
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[*504]  *EARL  OP  OXFORD'S  CASE. 

13  JAO.   1. 
'reported    1    OH.    REP.   1. 

Jurisdiction  op  Equity  as  to  Proceedings  at  Law.] — Principles  on 
which  equity  restrains  proceedings  under  a  judgment  obtained  at  law. 

Magdalen  College,  89  Hen.  8,  seised  in  fee  of  the  Eectory  of  Christ's 
Church,  and  the  Covent  G-arden,  without  Aldgate,  London,  containing  seven 
acres,  demised  them  for  seventy-two  years,  rendering  £40  per  annum  for  the 
rectory,  and  £9  for  the  Garden.  And  17  Eliz.  (fifty  years  of  the  said  lease 
being  expired,)  the  Queen,  at  the  suit  of  the  said  College,  licensed  them  to 
alien,  which  they  did,  and  then  received  for  the  rectory  £25  per  annum,  and 
£15  for  the  garden.  It  being  her  Majesty's  intent  that  the  College  should 
be  advanced  greatly  in  profit,  by  having  the  Rectory  to  them  and  their  suc- 
cessors, discharged  of  the  lease  for  years,  which  in  present  was  worth  to  them 
but  £50  per  annum,  the  utmost  rent ;  the  same  was  accordingly  performed  by 
a  conveyance  to  her  Majesty,  and  from  her  Majesty  to  Spinola  and  the  Rectory, 
from  Spinola  to  the  College ;  after  which,  Spinola  and  the  Earl  of  Oxford,  his 
assignee,  and  his  under  tenants,  have  built  upon  the  Garden  one  hundred  and 
thirty  houses,  and  therein  bestowed  £10,000,  which  assignee  and  his  under 
tenants  have  bonds  and  security  given  for  the  enjoyment  thereof,  to  the  sum 
of  £20,000. 

Note. — The  College  is  hereby  advanced  £1700  more  than  they  should  have 
been  if  the  former  lease  had  continued,  which  is  not  yet  expired. 

This  conveyance  having  been  in  peace  forty  years,  and  thus  advanced  by 
the  purchasers  from  a  thing  of  little  value  to  a  great  and  considerable  one ; 
r*5051  ^°*^  ^'  being  a  ^general  case  wherein  persons  of  all  degrees  and  call- 
L  J  ings  have  made  purchases,  they  resting  secure  on  its  passing  through 
the  Crown,  the  greatest  protection. 

The  present  Master  of  the  College  having  by  undue  means  obtained  the 
possession  of  one  of  the  one  hundred  and  thirty  houses,  whereof  one  Castillion 
was  lessee,  who,  being  secure  of  his  title,  both  in  law  and  equity,  sealed  a  lease 
thereof  for  three  years  to  one  Warren,  who  thereupon  brought  an  ejectment 
against  one  John  Smith,  for  trial  of  the  title  in  B.  R.  Wherein  a  special 
verdict  was  had ;  and  while  that  depended  in  argument  the  lease  ended,  and 
so  no  possession  could  be  awarded  for  the  plaintifl^,  nor  fruit  had  of  his  suit. 

Yet  he  proceeded  to  have  the  opinion  of  the  judges  to  know  the  law,  (which 
was  a  voluntary  act  of  his,)  to  the  intent,  if  the  law  were  with  him,  he  might 

1  S.  C,  Toth.  126,  (edit.  1823,)  nom.  Comes,  Oxon  v.  Neeth. 
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begin  a  new  suit  at  law,  and  spare  to  proceed  in  equity,  and  if  the  law  were 
against  him,  that  then  he  might  proceed  in  Chancery.  And  the  judges  of 
that  Court  having  delivered  their  opinions  against  his  title,  before  any  judg- 
ment entered  upon  the  roll,  the  Earl  and  Mr.  Wood,  for  themselves  and  their 
lessees,  preferred  their  bill  in  Chancery ;  and  then  judgment  was  entered, 
quod  querens  nil  capiat  per  billam.' 

To  which  bill  in  Chancery  the  defendant  put  in  a  plea  and  demurrer, 
alleging  the  conveyance  to  be  void  by  the  statute  of  13  Eliz.,  and  that  they 
evicted  one  house,  parcel  of  the  premises,  by  judgment  at  law ;  which  plea 
and  demurrer  were  referred  by  order  to  Sir  John  Tindal  and  Mr.  Woolbridge, 
who  reported  that  they  thought  it  fit  the  cause  should  proceed  to  hearing, 
notwithstanding  the  plea  and  demurrer;  and  afterwards,  in  default  of  an 
answer,  an  attachment  was  awarded  against  the  defendants,  whereupon  they 
were  attached,  and  a  cepi  corpus  returned,  and  by  order  of  the  22nd  of 
October,  13  Jac.  1,  they  were  committed  to  the  Fleet  for  their  contempts  in 
refusing  to  answer;  and  do  now  stand  bound  over  to  answer  their  contempts, 
they  still  refusing  to  answer. 

And  now  this  term  it  was  argued,  that  the  defendants  *thus  stand-  r>|:f:np-i 
ing  in  contempt,  &c.,  may  be  sequestrated  until  answer. 

Lord  Chancellor  Ellesmere. — 1.  The  law  of  God  speaks  for  the  plain- 
tiff, Deut.  xxviii. 

2.  And  equity  and  good  conscience  speaks  wholly  for  him. 

8.  Nor  does  the  law  of  the  land  speak  against  him.  But  that  and  equity 
ought  to  join  hand  in  hand  in  moderating  and  restraining  all  extremities  and 
hardships. 

By  the  law  of  God,  he  that  builds  a  house  ought  to  dwell  in  it ;  and  he  that 
plants  a  vineyard  ought  to  gather  the  grapes  thereof;  and  it  was  a  curse  upon 
the  wicked,  that  they  should  build  houses  and  not  dwell  in  them,  and  plant 
vineyards,  and  not  gather  the  grapes  thereof.     Deut.  xxviii.  30. 

And  yet  here  in  this  case,  such  is  the  conscience  of  the  doctor,  the  defen- 
dant, that  he  would  have  the  houses,  gardens,  and  orchards,  which  he  neither 
built  nor  planted ;  but  the  Chancellors  have  always  corrected  such  corrupt 
consciences,  and  caused  them  to  render  quid  pro  quo ;  for  the  common  law 
itself  will  admit  no  contract  to  be  good  without  quid  pro  quo,  or  land  to  pass 
without  a  valuable  consideration  ;  and  therefore  equity  must  see  that  a  pro- 
portionable satisfaction  be  made  in  this  case. 

As  in  the  case  of  Peterson  v.  Sickman,  the  husband  made  a  lease  of  the 
wife's  land,  and  the  lessee  being  ignorant  of  the  defeasible  title,  built  upon 
the  land,  and  was  at  great  charge  therein ;  the  husband  died,  and  the  wife 
avoided  the  lease  at  law,  but  was  compelled  in  equity  to  yield  a  recompense 
for  the  building  and  bettering  of  the  land.  For  it  was  so  much  the  more  worth 
unto  her :  and  wheresoever  one  hath  a  benefit,  the  law  will  compel  him  to 

1  See  Magdalen  College  Case,  11  Co.  66,  4. 
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give  a  recompense,  as  If  cestui  que  use  sell  the  land  to  one  tliat  hath  no  notice 
of  the  use,  and  dieth ;  by  reason  that  he  had  the  benefit  of  the  sale,  his  execu- 
tors were  ordered  to  answer  the  value  of  the  land  out  of  his  estate,  as  appeareth 
by  a  judgment  roll  of  34  Hen.  6. 

And  his  Lordship,  the  plaintiff  in  this  case,  only  desires  *to  be 
L  J  satisfied  of  the  true  value  of  the  new  building  and  planting  since  the 
conveyance,  and  convenient  allowance  for  the  purchase. 

And  equity  speaks  as  the  law  of  God  speaks ;  but  you  would  silence  equity. 

First.  Because  you  have  a  judgment  at  law. 

Secondly.  Because  that  judgment  is  upon  a  statute  law. 

To  which  I  answer, — 

First.  As  a  right  of  law  cannot  die,  no  more  can  equity  in  Chancery  die ; 
and,  therefore,  nullus  recedat  a  CancellariS,  sine  remedio,  4  E.  4, 11  a.  There- 
fore, the  Chancery  is  always  open ;  and  although  the  term  be  adjourned,  the 
Chancery  is  not ;  for  conscience  and  equity  is  always  ready  to  render  to  every 
one  their  due,  and  9  E.  4,  11  a.  The  Chancery  is  only  removable  at  the  will 
of  the  King  and  Chancellor ;  and  by  27  E.  3,  15,  the  Chancellor  must  give 
account  to  none,  but  only  to  the  King  and  Parliament. 

The  cause  why  there  is  a  Chancery  is,  for  that  men's  actions  are  so  divers 
and  infinite,  that  it  is  impossible  to  make  any  general  law  which  may  aptly 
meet  with  every  particular  act,  and  not  fail  in  some  circumstances. 

The  office  of  the  Chancellor  is  to  correct  men's  consciences  for  frauds, 
breach  of  trusts,  wrongs  and  oppressions,  of  what  nature  soever  they  be,  and  to 
soften  and  mollify  the  extremity  of  the  law,  which  is  called  summum  jus. 

And  for  the  judgment,  &c.,  law  and  equity  are  distinct,  both  in  their 
courts,  their  judges,  and  the  rules  of  justice ;  and  yet  they  both  aim  at  one 
and  the  same  end,  which  is  to  do  right;  as  Justice  and  Mercy  differ  in  their 
effects  and  operations,  yet  both  join  in  the  manifestation  of  God's  glory. 

But  in  this  case,  upon  the  matter  there  is  no  judgment,  but  only  a  discon- 
tinuance of  the  suit,  which  gives  no  possession ;  and  although  to  prosecute 
law  and  equity  together  be  a  vexation,  yet  voluntarily  to  attempt  the  law  in  a 
doubtful  case,  and  after  to  resort  to  equity,  is  neither  strange  nor  unreasonable. 
.  r  AQT  *Eut  take  it  as  a  judgment  to  all  intents,  then  I  answer,  that  in  this 
L  ^  case  there  is  no  opposition  to  the  judgment,  neither  will  the  truth  or 
justice  of  the  judgment  be  examined  in  this  Court,  nor  any  circumstance  de- 
pending thereupon,  but  the  same  is  justified  and  approved ;  and  therefore  a 
judgment  is  no  let  to  examine  it  in  equity,  so  as  all  the  truth  of  the  judg- 
ment, &c.,  be  (not)  examined. 

No  possession  is  established  by  the  King's  writ,  after  that  any  judgment  is 
sought  to  be  impeached ;  for  when  the  plaintiff,  by  his  lessee  seeking  relief  at 
the  common  law  is  barred,  then  is  his  time  to  seek  relief  in  Chancery  when 
the  common  law  is  against  him  :  Doctor  and  Student,  fol.  16.  A  Serjeant  is 
sworn  to  give  counsel  according  to  law, — that  is,  according  to  the  law  of  God, 
the  law  of  reason,  and  the  law  of  the  land ;  and  upon  both  the  laws  of  God 
and  reason  is  grounded  that  rule,  viz  :  To  do  as  one  would  he  done  unto. 


EAKL     OF     OXFOBD'S     CASE.  157 

And  therefore,  where  one  is  bound  in  an  obligation  to  pay  money,  payetb 
it,  and  takes  no  acquittance,  by  the  common  law  be  shall  be  compelled  to  pay 
the  money  again.  But  when  it  appeareth  that  the  plaintiff  will  recover  at 
law,  the  Serjeant  may  advise  the  defendant  to  take  a  subpoena  in  Chancery, 
notwithstanding  his  oath. 

So  1  Hen.  7,  14,  if  he  deliver  an  acquittance  without  seal,  or  the  money  is 
paid  within  a  short  time  after  the  day,  or  if  he  lose  the  acquittance,  if  judg- 
ment be  had  in  any  of  these  cases,  the  party  may  resort  to  equity  :  22  E.  4  & 
7  Hen.  7.  11. 

Also,  after  judgment  in  those  cases,  if  the  party  have  a  release,  he  may 
have  an  audits,  querela,  which  is  a  latin  bill  in  equity,  if  the  other  party's 
conscience  be  so  large  as  to  demand  a  double  satisfaction.  So,  if  the  statute 
be  entered  into  by  duress  or  menace,  though  the  party  be  in  esecution,  yet 
he  may  avoid  it  by  duress  of  imprisonment :  15  E.  4 ;  Pitz.  Nat.  Brev.  104, 
L.  5,  Ed.  4,  Audits,  Querela,  27 ;  and  yet  it  as  a  judgment  upon  record;  and 
so  of  a  judgment  by  confession  and  satisfaction,  acknowledged  by  a  letter  of 
attorney,  which  is  lost  or  cannot  be  produced. 

*And  in  the  case  of  Harning  v.  Castor,  Mich.  3  Jac.  in  B.  R.,  on   r^ttrnq-i 
an  audita  querela,  brought  per  opinionem  curije,  if  a  judgment  be  given 
upon  an  usurious  contract,  and  it  is  part  of  the  agreement  to  have  a  judgment, 
the  defendant  may  avoid  such  judgment  by  an  audita  querela,  or  by  a  scire 
facias,  brought  upon  the  same. 

So,  if  a  judgment  be  had  against  an  infant  by  covin,  as  if  an  infant  be  in- 
veigled to  be  bail  for  one  in  any  court  at  Westminster,  he  may  have  an  audita 
querela  to  avoid  the  same  :  Trin.,  7  Jac,  MarJcham  v.  Turner,  and  8  Hen.  6, 
10.  So,  if  judgment  be  had  by  covin  or  collusion  against  an  executor,  to  de- 
fraud the  creditors,  if  it  be  pleaded  in  bar.  The  covin  and  collusion  may  be 
averred  at  law  by  replication,  and  the  judgment  frustrated  thereby,  3  Hen.  6, 
36 ;  and  note,  every  outlawry  is  a  judgment,  yet  the  party  may  have  remedy 
in  conscience  against  him  that  caused  him  to  be  outlawed  without  just  cause  : 
Doctor  and  Student,  lib.  2,  cap.  21 ;  21  Hen.  7,  7 ;  9  Hen.  6,  20. 

So,  if  one  neglect  to  enrol  his  deed  of  bargain  and  sale,  being  his  only  assur- 
ance, as  in  Jaquesand  Suntlei/'s  case,  in  this  Court,  13°  Junij.  1599,  and  the 
bargainor  brings  an  ejeotione  firmse  against  him,  and  hath  judgment,  the  bar- 
gainee may  resort  to  chancery,  and  there  be  relieved,  if  not  for  the  land,  yet 
for  the  money  paid. 

And  in  Morgan  and  Parry's  case,  Pasch.  27  Eliz.,  a  woman  had  an  estate 
in  a  house  for  her  life,  dispunishable  of  waste,  and  yet  she  was  enjoined  not 
to  commit  waste  in  the  house,  contrary  to  the  case  of  Lewis  Bowles;^  {cjutre, 
if  not  because  of  the  prejudice  to  him  in  remainder?) 

By  all  which  cases  it  appeareth,  that  wlien  a  judgment  is  obtained  hy  oppres- 
sion, wrong,  and  a  hard  conscience,  the  Chancellor  will  frustrate  and  set  it 
aside,  not  for  any  error  or  defect  in  the  judgment,  hut  for  the  hard  conscience 

1  11  Co.  79  ;  1  Roll.  Eep.  Ill ;  Eaym.  284. 
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of  the  party;  and  that,  in  suet  eases,  the  judges  also  play  the  Chancellors; 
and  that  these  are  not  within  the  statute  4  Hen.  4,  cap.  23 ;  which  is,  that 
after  a  judgment  given  in  the  Court  of  our  Sovereign  Lord  the  King,  the  par- 
^  ties  *and  their  heirs  shall  be  in  peace  until  the  judgment  be  undone 

L        -'by  attaint  or  error. 

But,  secondly,  It  is  objected,  that  this  is  a  judgment  upon  a  statute  law. 

To  which  I  answer,  It  has  ever  been  the  endeavor  of  all  Parliaments  to  meet 
with  the  corrupt  consciences  of  men  as  much  as  might  be,  and  to  supply  the 
defects  of  the  law  therein  ;  and,  if  this  cause  were  exhibited  to  the  Parliament, 
it  would  soon  be  ordered  and  determined  by  equity;  and  the  Lord  Chancellor 
is,  by  his  place,  under  his  Majesty,  to  supply  that  power  until  it  may  be  had, 
in  all  matters  of  meum  and  tuum,  between  party  and  party ;  and  the  Lord 
Chancellor  doth  not  except  to  the  statute  or  the  law,  (judgment,)  upon  the 
statute,  but  taketh  himself  bound  to  obey  that  statute,  according  to  8  Ed.  4; 
and  the  judgment  thereupon  may  be  just;  and  the  College,  in  this  case,  may 
have  a  good  title  in  law,  and  the  judgment  yet  standeth  in  force. 

It  seemeth,  by  the  Lord  Coke's  report,  in  Dr.  Bonham's  case,^  that  statutes 
are  not  so  sacred  as  that  the  equity  of  them  may  not  be  examined.  For  he 
saith,  that  in  many  cases  the  common  law  hath  such  a  prerogative  as  that  it 
can  control  Acts  of  Parliament,  and  adjudge  them  void ;  as,  if  they  are  against 
common  right  or  reason,  or  repugnant  or  impossible  to  be  performed ;  and  for 
that  he  vouches,  8  E.  3,  30;  33  E.  3,  Cessavit,  41,  42;  Nat.  Brev.  209; 
Plowd.  110 ;  27  Hen.  6,  Annuity,  41 ;  21  Eliz.  Rot.  303.  And  yet  our  books 
are,  that  the  acts  and  statutes  of  Parliament  ought  to  be  reversed  by  Parlia- 
ment, (only,)  and  not  otherwise,  Bro.  tit.  "  Error,"  65,  &c. ;  and  7  Hen.  6, 
28 ;  21  E.  4,  46;  29  E.  3,  24 ;  and,  upon  that  reason,  the  Lord  Chancellors, 
since  the  device  of  the  action,  to  be  brought  by  Parsons  upon  the  statute  of  2 
Ed.  6,  have  enjoined  the  stay  thereof. 

And  the  Judges  themselves  do  play  the  Chancellors'  parts  upon  statutes, 
making  construction  of  them  according  to  equity,  varying  from  the  rules  and 
grounds  of  law,  and  enlarging  them,  pro  bono  publico,  against  the  letter  and 
intent  of  the  makers,  whereof  our  books  have  many  ^hundreds  of 
t  J  cases :  15  Hen.  7,  and  14  Hen.  7,  14 ;  42  E.  3,  6,  &e.  Will  you, 
then,  have  equity  suppressed  in  all  cases  wherein  a  judgment  at  law,  or  upon 
a  statute,  is  had  ! 

The  use  of  the  chancery  has  been  in  all  ages  to  examine  equity  in  all  cases, 
saving  against  the  king's  prerogative,  as  35  Hen.  6,  27 ;  11  Hen.  4,  16 ;  and 
Doctor  and  Student,  life.  2,  chap.  5,  16;  then  you  must  have  a  special  statute 
to  except  the  Chancellor.  For  general  statutes  do  extend  to  the  particular 
usages  of  all  the  great  Courts  at  Westminster,  especially  of  the  Chancery,  and 
especially  for  matters  of  equity. 

In  Chancery  upon  a  recognizance,  a  capias  may  be  awarded,  and  the  prece- 
dents of  that  Court  shall  close  up  the  mouths  of  the  judges  of  the  common 

1  8  Co.  118. 
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law,  notwithstanding  the  statute  of  Magna  Charta,  chap.  29  :  "  Quod  nullus 
liber  homo  capiatur  aut  imprisonetur  nisi  per  legale  judicium  parium  suorum 
vel  per  legem  terras."  And  so  it  was  adjudged  in  Clement  Parson's  case,  21 
Eliz.  in  the  Exchequer,  which  you  may  see  in  8  Co.  142 ;  and  25  Eliz.,  in 
Martin  and  Bye's  case,  and  in  7°  Jac.  in  Com.  Banco,  Higham's  case,  and 
Kilway's  case,  vouched  to  be  adjudged,  9  Co.  29,  vide  Doctor  and  Student, 
306,  a ;  and  every  court  at  Westminster  ought  to  take  notice  of  the  usages 
and  customs  of  the  rest  of  the  courts  at  Westminster,  which  are  as  a  law  to 
those  courts,  and  of  which  the  common  law  takes  notice,  2  Co.  53,  65,  503-4; 
11  E.  4,  2. 

The  statute  of  5  Eliz.,  of  perjury,  directeth  how  perjury  shall  be  punished, 
saving  the  authority  of  the  Star  Chamber;  yet,  for  perjury  committed  in 
Chancery,  either  in  an  affidavit  or  an  answer,  &c.,  if  such  perjury  appear  to 
the  Chancellor,  the  party  may  be  punished  according  to  his  direction. 

Also,  no  Exchequer  man  hath  privilege  against  a  subpoena,  for  matters  be- 
tween party  and  party,  where  the  king's  interest  cometh  not  in  question  :  20 
Eliz.  Gutts  contra  Peter  Goodwin  et  al.,  and  yet  their  privilege  hath  several 
statutes  that  give  strength  thereunto ;  but  the  use  *and  precedents  of 
the  Chancery  are  not  altered  by  those  laws.  L         -■ 

And  if  a  statute  staple  be  extended,  which  by  the  statute  is  a  judgment  of 
itself,  and  the  execution  thereof  is  directed  by  the  statute ;  yet  it  hath  been 
usual  in  all  ages  to  moderate  the  hard  consciences  of  the  conuaees,  and  if  they 
have  been  satisfied  with  their  costs  and  damages,  after  the  rate  of  the  full 
value  of  the  land,  the  land  hath  been  discharged  by  a  decree  of  equity. 

Thirdly,  The  law  of  the  land  speaks  not  against  this. 

For,  by  9  Ed.  4,  15,  the  Chancellor  sits  in  Chancery  according  to  an  abso- 
lute and  uncontrollable  power,  and  is  to  judge  according  to  that  which  is 
alleged  and  proved ;  but  the  judges  of  the  common  law  are  to  judge  according 
to  a  strict  ,and  ordinary,  (or  limited,)  power. 

As  7  Hen.  7,  fo.  10,  A.  had  lands  extended  to  him  in  ancient  demesne  upon 
a  statute  merchant.  B.  purchased  the  lands,  and  had  a  recovery  by  sufferance 
in  the  Court  of  ancient  demesne,  with  voucher,  and  entered,  and  ousted  A. 
A.  brought  a  subpoena,  and  it  was  holden,  that  A.  could  not  falsify  the  reco- 
very at  law,  and  therefore  he  should  be  restored  to  the  possession  by  the 
Chancery,  for  he  had  not  any  remedy  by  the  common  law.  Where  note.  That 
notwithstanding  a  double  judgment,  yet  the  judges  directed  them  to  the 
Chancery. 

And  the  statute  of  4  Hen.  4,  chap.  23,  was  never  made  nor  intended  to  re- 
strain the  power  of  the  Chancery  in  matters  of  equity,  but  to  restrain  the 
chancellor  and  the  judges  of  the  common  law,  only  in  matters  merely  deter- 
minable by  law  in  legal  proceedings,  and  not  in  equitable;  and  that  they 
should  be  constant  and  certain  in  their  own  judgments,  and  not  play  fast  and 
loose.  For  by  37  Hen.  6,  13,  and  divers  others  authorities,  no  writ  of  error 
or  attaint  lieth  when  the  suit  is  by  subpoena,  and  the  party  only  seeks  to  equity 
for  the  equity  of  his  cause.. 
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And,  therefore,  judgments  by  default,  confession,  &c.,  and  not  by  verdict, 
are  not  within  this  law,  so  as  to  bind  the  judges  on  their  legal  proceedings; 
as  5  E.  4,  38.  In  debt,  upon  an  obligation  against  A.,  B.,  C,  and  D.,  judg- 
r*5131  ™®°*^  ^^  *default  is  had  against  A.  and  B.,  C.  demurs,  and  D.  pleads 
^  to  issue  ;  and,  by  the  opinion  of  the  judges,  a  supersedeas  was  awarded, 

et  hoc  causa  conscientias,  for  that  the  judgment  was  by  default. 

In  the  next  place,  it  is  considerable  how  far  the  statute  of  27  B.  3,  cap.  1, 
doth  extend,  to  check  the  power  of  the  Chancery  in  this  case.  Now,  the 
proper  exposition  of  this  statute  is  from  those  statutes  that  were  the  founda- 
tion thereof,  and  whereupon  this  statute  was  built,  it  being  not  introductive 
of  new  law,  but  declarative  antiqui  juris. 

The  precedent  statutes  which  do  explain  this  statute  are  35  E.  1,  made  at- 
Carlisle;  4  Ed.  3,  c.  6,  in  confirmation  thereof;  25  E.  3,  cap.  22,  and  25  E. 
3,  cap.  6,  "  Of  provisors  of  benefices;"  these  being  in  time  before  27  E.  3, 
and  38  E.  3,  which  comes  after,  and  recites  the  statute  of  25  E.  3,  and  this 
statute  of  27  E.  3,  and  confirms  them,  with  additions  for  further  remedies, 
they  being  all  linked  together  in  one  chain ;  which  is  further  apparent  by  the 
recitals  in  the  law,  and  by  the  preamble  thereof,  which  doth  manifest  the 
minds  of  the  law  makers,  and  do  naturally  explain  the  laws,  that  they  do  all 
extend  to  ecclesiastical  jurisdiction  and  conusance,  and  not  to  temporal ;  and 
the  same  is  more  apparent  by  other  subsequent  laws  in  several  kings'  reigns 
following. 

But  for  the  temporal  Courts,  and  the  support  of  their  judgments,  there  are 
only  two  statutes,  viz.  Westminster,  2,  cap.  5,  and  4  Hen.  4,  cap.  23,  which 
are  already  answered. 

Vide,  the  argument /oj-  the  authority  and  jurisdiction  of  the  Court  of  Chan- 
cery, at  the  end  of  this  Vol.,  (1  Ch.  Rep.,)  where  these  two  statutes  are  ex- 
plained. 


In  the  principal  case.  Lord  Ellesmere  enters  very  fully  into  the  examina- 
tion of  the  principles  upon  which  equity  entertains  jurisdiction  to  grant  in- 
junctions to  stay  proceedings  at  law.  This  subject  was  the  cause  of  a  warm 
contention  between  Lord  Ellesmere  and  Lord  Chief  Justice  Coke,  the  former 
insisting  that  courts  of  equity  had  jurisdiction,  not  indeed  to  overrule  the 
judgments  of  courts  of  law,  *but  to  prevent  a  person  who  had  obtained 
a  judgment  at  law,  contrary  to  equity,  from  making  the  courts  of  law  C*^-*"*^ 
instruments  of  injustice  :  the  latter  contending,  on  the  other  hand,  that  an 
injunction  to  stay  proceedings  in  courts  of  common  law  was  an  encroachment 
upon  their  jurisdiction,  and  a  violation  of  the  statute  law  of  the  land.  The 
following  is  the  account  given  by  Mr.  Hallam,  of  the  dispute  between  Lord 
Ellesmere  and  Lord  Coke  :— "  It  happened,"  he  relates,  "  that  an  action  was 
tried  before  Coke,  the  precise  circumstances  of  which  do  not  appear,  wherein 
the  plaintiff  lost  the  verdict  in  consequence  of  one  of  his  witnesses  beino-  art- 
fully kept  away.     He  had  recourse  to  the  Court  of  Chancery,  filing  a  bill 
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against  the  defendant  to  make  him  answer  upon  oath,  which  he  refused  to  do, 
and  was  committed  for  contempt.  Indictments  were  upon  this  preferred  at 
Coke's  instigation,  against  the  parties  who  had  filed  the  bill  in  chancery,  their 
counsel  and  solicitors,  for  suing  in  another  court  after  judgment  obtained  at 
law,  which  was  alleged  to  be  contrary  to  the  Statute  of  Prjemunire.  But 
the  Grand  Jury,  though  pressed,  it  is  said,  by  one  of  the  Judges,  threw  out 
these  indictments.  The  king,  already  incensed  with  Coke,  and  stimulated  by 
Bacon,  thought  this  too  great  an  insult  upon  his  Chancellor  to  be  passed  over. 
He  first  directed  Bacon  and  others  to  search  for  precedents  of  cases  where  re- 
lief had  been  given  in  chancery  after  judgment  at  law.  They  reported,  that 
there  was  a'  series  of  such  precedents,  from  the  time  of  Henry  VIII.,  and 
'  some,  where  the  Chancellor  had  entertained  suits  even  after  execution.  The 
Attorney-Greneral  was  directed  to  prosecute  in  the  Star  Chamber  those  who 
had  preferred  the  indictments ;  and  as  Coke  had  not  been  ostensibly  impli- 
cated in  the  business,  the  king  contented  himself  with  making  an  order  in 
the  Council  Book,  declaring  the  Chancellor  not  to  have  exceeded  his  juris- 
diction :"  Hall.  Const.  Hist.,  vol.  1,  p.  472 ;  and  see  The  Jurisdiction  of 
the  Court  of  Chancery  Vindicated,  1  Ch.  Rep.  Append.  1 ;  Cary,  163. 

The  opposition  of  Lord  Coke  to  the  jurisdiction  of  the  Court  of  Chancery, 
was  as  void  of  foundation  as  it  was  of  success ;  for  equity  never  afFects  to  ex- 
amine or  overrule  a  judgment  at  law,  but  prevents  a  party  from  making  an 
unjust  use  of  it,  such  as  courts  of  law,  could  they  have  taken  cognizance  of 
the  equitable  circumstances,  would  not  have  permitted ;  for  although,  as  ob- 
served by  the  Lord  Chancellor,  in  the  principal  case,  "  law  and  equity  are  dis- 
tinct, both  in  their  courts,  their  judges,  and  the  rules  of  justice,  they  yet  both 
aim  at  one  and  the  same  end,  which  is  to  do  right."  Again,  with  reference 
to  the  principal  case,  he  adds,  "that  in  that  case  there  was  no  opposition  to 
the  judgment,  *neither  would  the  truth  or  justice  of  the  judgment  be 
examined  in  the  Court,  nor  any  circumstance  depending  thereupon,  L  oJ-OJ 
but  the  same  was  justified  and  approved;  and  therefore  a  judgment  was  no 
let  to  examine  it  in  equity,  so  as  all  the  truth  of  the  judgment  be  not  exam- 
ined." And  again,  after  citing  various  cases,  he  concludes,  "  that,  when  a 
judgment  is  obtained  by  oppression,  wrong,  and  a  bad  conscience,  the  Chan- 
cellor will  frustrate  and  set  it  aside,  not  for  any  error  or  defect  in  the  judg- 
ment, but  for  the  hard'  conscience  of  the  party."  It  may  be  observed  here, 
that,  where  the  chancellor  uses  the  expression  as  to  frustrating  and  setting 
aside  a  judgment,  he  evidently  means,  only,  that  a  party  would  be  prevented 
from  taking  advantage  of  it,  if  it  was  inequitable  that  he  should  do  so. 

Moreover,  as  long  as  our  courts  of  equity  and  courts  of  law  are  distinct, 
and  may,  according  to  the  system  of  jurisprudence  administered  in  each,  come 
to  different  conclusions  upon  the  same  claim,  in  order  that  two  such  apparently 
opposite  sentences  may  stand  together,  it  is  evident  that  some  compromise  or 
understanding  must  subsist  between  the  two  courts ;  that,  what  is  asserted  by 
the  one  must  be  admitted,  in  some  sense  at  least,  by  the  other;  and  that  it 
must  be  ascertained  to  which  of  the  two  the  right  of  qualifying  the  first  deci- 
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sion,  and  of  pronouncing  the  final  decree,  and  enforcing  it  when  pronounced, 
is  to  be  ascribed.  And,  accordingly,  we  find  that  equity  always  admits  and 
supposes  the  authority  of  the  conamon  law ;  hut,  on  the  other  hand,  whateyer 
doubts  and  contest  may  have  arisen  formerly  on  these  subjects,  it  is  now  fully 
settled  that  the  clearest  legal  right  is  no  answer  to  a  preferable  claim  in  equi- 
ty; and  that,  whoever  attempts  to  enforce  the  former  to  the  detriment  of  the 
latter,  though  by  strictly  legal  means,  may  be  restrained  by  the  injunction  of 
a  court  of  equity,  or  punished  for  proceeding  in  contempt  of  it :  Burton's 
Compend.  517,  4th  edit. 

It  is  true  that  equitable  pleas  and  replications  may  now  be  made  use  of  at 
law,  under  the  Common  Law  Procedure  Act,  1854,  but,  as  we  shall  hereafter 
see,  the  narrow  construction  put  upon  that  Act  by  the  judges  of  the  courts  of 
common  law,  still  renders  applications  to  courts  of  equity  necessary  in  many 
cases. 

Lord  Ellesmere,  in  the  principal  case,  has  noticed  certain  instances  in  which 
the  Court  had  interfered  to  stay  proceedings  at  law,  on  account  of  some  equity 
of  which  the  plaintiff  in  equity  could  not  take  advantage  at  law ;  and  Mr. 
Eden,  in  his  work  upon  Injunctions,  has  included  under  the  different  heads  of 
Accident,  Mistake,  Fraud,  Accounts,  Illegal  and  Immoral  Contracts,  Penal- 
ties and  li'orfeitures,  Breaches  of  Covenants,  Administration  of  Assets,  Mar- 
_,  „  shalling  of  *Securities,  and  Suretyship,  (most  of  which  subjects  are  no- 
■-  -•  ticed  in  this  work,)  the  different  cases  in  which  a  court  of  equity  will 
by  injunction  stay  proceedings  at  law.  See  Eden  on  Injunctions,  4,  et  seq.,  and 
the  useful  and  more  recent  work  of  Mr.  Drewry  on  the  same  subject. 

[One  of  the  most  beneficial  applications  of  the  power  of  chancery  to  issue 
injunctions,  is  to  restrain  the  sale  or  transfer  of  property  under  circumstances 
where  the  effect  would  be  to  create  a  good  title  against  the  complainant,  by, 
or  as  the  result  of,  the  wrong  meditated  or  threatened  by  the  respondent. 
Thus  a  trustee  may  be  restrained  by  injunction,  from  disposing  of  the  pro- 
perty which  he  holds  in  trust,  because  a  sale  to  a  bona  fide  purchaser 
would  defeat  the  equity  of  the  cestui  que  trust.  And  for  the  same  reason,  an 
agent  or  other  party  in  possession  of  stocks  or  other  negotiable  securities,  may 
be  enjoined  from  negotiating  them,  to  the  prejudice  of  the  then  owners  or  prin- 
cipals :  Foor  V.  Oarktmi,  3  Sumner,  70  ;  Delafield  v.  Illinois,  26  Wend.  192.] 

Instances  of  Injunctions  to  Restrain  proceedings  at  laiv. — To  illustrate  the 
subject  further,  a  few  examples  are  here  given  of  injunctions  to  stay  proceed- 
ings at  law ;  it  may  be  premised,  however,  that  such  injunctions  are  granted 
either  before  or  after  the  commencement  of  the  action,  or  to  stay  the  trial ;  or 
after  verdict,  to  stay  judgment;  after  judgment,  to  stay  execution  or  proceed- 
ings under  an  execution ;  if  execution  has  taken  place,  to  stay  the  money  in 
the  hands  of  the  sheriff;  or  if  part  only  of  a  judgment  has  been  levied  by  a 
fieri  facias,  to  restrain  the  suing  out  of  a  capias  ad  satisfaciendum  :  Eden,  In- 
junct.  44. 

At  common  law,  it  seems  that  if  an  executor  has  once  become  fully  respon- 
sible, by  the  actual  receipt  of  a  part  of  his  testator's  property,  for  the  due 
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administration  tliereof,  lie  cannot  found  his  discharge  in  respect  thereof  as 
against  a  creditor  seeking  satisfaction  out  of  the  testator's  assets,  either  on  the 
score  of  mistake,  accident,  or  destruction  by  fire,  loss,  robbery,  or  the  like,  or 
reasonable  confidence  disappointed,  or  loss  by  any  of  the  various  means  which 
afford  an  excuse  to  ordinary  agents  and  bailees,  in  cases  of  loss  without  any 
negligence  on  their  part :  Crosse  v.  Smith,  7  East,  258,  259.  In  equity,  how- 
ever, if  the  assets  were  lost  by  accident,  and  not  through  any  default  of  the 
executor  or  administrator,  the  creditor  would  be  restrained  from  proceeding 
at  law.  Thus  in  the  case'  of  the  executors  of  Ladi/  Croft  v.  Lyndsey,  Freem. 
Ch.  Rep.  1,  a  case  is  mentioned  of  an  administrator  in  London,  before  the  Fire, 
who,  having  leases  of  houses,  &c.,  and  a  great  surplus  of  assets  above  what 
would  pay  debts  and  legacies,  paid  all  as  they  were  demanded.  Afterwards, 
the  Fire  destroyed  the  houses,  which  were  the  greatest  part  of  the  assets,  and 
a  bond  debt  started  up,  but  the  administrator  was  relieved  against  it.  See 
Rolt  V.  Holt^  1  Ch.  Ca.  191 ;  and  see  Jones  v.  Lewis,  2  Ves.  240,  where  Lord 
Hardwicke  held  an  administratrix  not  liable  to  account  for  goods  stolen  from 
a  solicitor  with  whom  she  had  placed  them  for  safe  custody ;  but  said  that  he 
knew  not  how  it  would  be  at  law,  as  he  knew  of  no  such  case  at  law. 

So,  where  an  instrument  has  been  obtained  by  fraud  or  undue  influence, 
proceedings  on  it  at  law  will  be  restrained.  Thus,  in  Lloyd  v.  Clarh,  6  Beav. 
309,  A.,  very  soon  after  coming  of  age,  was  induced  by  B.,  his  superior  of&cer, 
*to  accept  bills  for  £3000  at  two  months,  for  his  accommodation,  ^^r,^, 
which  were  handed  by  B.  to  D.,  a  money  lender,  in  payment  of  a  L  -' 
debt  of  £2590.  D.,  who  was  privy  to  the  transaction,  afterwards  agreed  to 
arrange  the  renewal  of  these,  and  another  bill  for  £500  for  twelve  months,  in 
consideration  of  A.'s  promissory  note  for  £2500,  payable  in  three  years,  which 
sum  D.  charged  for  his  expenses  and  trouble.  Lord  Langdale,  M.  R.,  under 
the  circumstances,  restrained  D.  from  suing  for  the  £2500,  as  it  appeared  that, 
upon  further  investigation,  and  upon  evidence  taken  in  the  cause,  it  might 
not  improbably  turn  out  that  A.  was  induced  to  give  the  note  by  misrepresen- 
tation as  to  the  extent  of  his  previous  liability,  and  as  to  the  nature  and  extent 
of  D.'s  services. 

Where  the  interest  of  a  person  in  property  is  equitable,  a  person  having  only 
a  legal  interest  will  be  restrained  from  proceeding  at  law  to  recover  it.  For 
instance,  if  a  landlord  entered  into  a  contract  with  a  tenant  to  sell  him  the 
property  he  occupied,  and  afterwards  proceeded  at  law  to  eject  him,  (which 
he  might  do,  as  the  tenant  could  at  law  only  obtain  damages  for  breach  gf  the 
contract,)  in  equity,  the  tenant,  being  looked  upon  as  the  owner,  could  obtain 
specific  performance,  and  restrain  proceedings  in  the  ejectment.  Thus  in 
Pyke  v.  Northwood,  1  Beav.  152,  a  yearly  tenant  having  the  option  of  pur- 
chasing the  property,  filed  his  bill  against  the  landlord  for  a  specific  perform- 
ance of  the  contract  for  sale;  the  landlord  having  proceeded  to  eject  the  plain- 
tifij  the  latter  applied  for  an  injunction  to  restrain  him ;  the  Court  granted  the 
injunction,  but  only  upon  the  terms  of  the  plaintiff  undertaking  to  pay  the 
rent  without  prejudice  to  any  question  in  the  cause.     It  was,  however,  subse- 
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quently  agreed  that,  in  lieu  of  the  undertaking,  the  plaintiff  should  pay  the 
purchase-money  into  Court. 

In  Newlands  v.  Painter,  4  My.  &  Cr.  408,  where  personal  chattels  were 
bequeathed  to  a  single  woman  for  her  separate  use,  without  the  intervention 
of  a  trustee,  upon  their  being  seized  in  execution  by  a  judgment  creditor  of 
an  after-takea  husband,  who  was,  in  fact,  at  law  entitled  to  such  chattels,  but 
in  equity  only  as  trustee  for  his  wife,  an  injunction  was  issued  by  Lord  Cot- 
tenham  to  restrain  a  sale  under  the  writ. 

Proceedings  under  a  statute  will,  as  is  laid  down  in  the  principal  case,  be 
restrained  where  there  are  equities  of  which  a  court  of  common  law  cannot 
take  notice.  The  Interpleader  Act  (1  &  2  Will.  4,  c.  58,)  for  instance,  applies 
only  to  those  cases  where  the  opposite  claims  depend  on  legal  rights ;  an  in- 
junction, therefore,  will  be  granted  to  restrain  proceedings  in  an  issue  at  law 

_  ^  directed  by  order  of  the  Court  of  *Queen's  Bench,  where  the  claims 
L  J  are  matters  of  equitable  jurisdiction  :  Langton  v.  Sorton,  3  Beav.  464. 
See  S.  C,  1  Hare,  549. 

Another  class  of  cases,  within  which,  indeed,  the  principal  case  falls,  may 
be  noticed  as  further  illustrating  how  beneficial  and  necessary  for  the  admin- 
istration of  justice,  is  the  interposition  of  equity  in  staying  proceedings  at  law. 
For  instance,  if  a  person  having  a  title  to  an  estate,  stands  by  and  suffers  a 
person  ignorant  of  it  to  expend  money  upon  the  estate,  either  in  buildings  or 
other  improvements,  afterwards  asserts  his  title  in  a  court  of  law,  upon  his 
proving  his  title,  judgment  would  be  given  for  him,  without  any  compensation 
for  improvements  being  awarded  to  the  person  evicted.  In  equity,  however, 
a  person  who  had  expended  money  under  such  circumstances  on  the  estate  of 
another,  would  be  entitled  to  be  indemnified  for  his  expenditure,  either  by  a 
pecuniary  compensation,  and,  in  some  cases,  if  he  were  a  lessee  under  a  defec- 
tive lease,  by  a  confirmation  of  his  title ;  and  as  the  law  is  deficient  in  this 
respect,  and  it  would  be  inequitable  for  the  owner  to  profit  by  his  own  fraud, 
he  will  be  enjoined  from  proceeding  at  law  :  Suning  v.  Fenders,  Gilb.  Eq. 
Kep,  85 ;  East  India  Company  v.  Vincent,  2  Atk.  83 ;  Stiles  v.  Cowper,  3 
Atk.  692 ;  Attorney-  General  v.  BaMol  College,  9  Mod.  411 ;  Jackson  v.  Cator, 
5  Ves.  688 ;  Kenney  v.  Brown,  3  Eidg.  518,  529 ;  Pilling  v.  Armitage,  12 
Yes.  85;  Shannon  v.  Bradstreet,  1  S.  &  L.  52,  73,  74;  The  Duke  of  Devon- 
shire V.  Eglin,  14  Beav.  530 ;  Rochdale  Canal  Company  v.  King,  16  Beav. 
530;  X)M^e  of  Beaufort  v.  Patrick,  17  Beav.  60,  75,  ante,  vol.  2,  p.  64  ;  IMickles 
V.  Dillaye,  17  New  York  E.  80.]  In  Powell  v.  Thomas,  6  Hare,  800,  a  colliery 
proprietor  constructed  a  railway  from  his  colliery  across  the  lands  of  several 
other  persons,  by  agreement,  and  his  solicitors  wrote  a  letter  to  the  defendant 
across  whose  lands  he  desired  to  carry  the  railway,  referred  to  the  powers  of 
a  local  Act  of  Parliament,  supposed  to  enable  him  to  take  lands  within  a  cer- 
tain area  for  roadways,  and  offering,  on  the  part  of  the  plaintiff,  to  pay  him 
for  the  land  at  a  fair  valuation.  The  defendant  did  not  reply  to  the  letter, 
and  the  railway  was  made  across  his  land  without  further  communication  with 
him.     A  year  or  two  afterwards,  the  plaintiff  and  the  defendant  had  an  inter- 
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view,  but  did  noi  agree  as  the  price  to  be  paid  for  the  land,  and  three  or  four 
years  after  the  railway  was  made,  the  defendant  brought  his  ejectment,  where- 
upon the  plaintiff  filed  his  bill  for  an  injunction,  charging  acquiescence,  and 
Sir  J.  Wigram,  V.  C,  on  motion,  restrained  the  action,  upon  the  plaintiff 
giving  judgment  in  the  ejectment,  and  paying  a  sum  into  court,  not  less  than 
the  amount  of  the  utmost  valuation  of  the  land.  See  also  Clavering' s  ^,-,„, 
*case,  cited  5  Ves.  690  ;  Greenhalgh  v.  Manchester  and  Birmingham  ^  '  J 
Railway  Company,  3  My.  &  Cr.  784 ;  Norway  v.  Rowe,  19  Ves.  144 ;  Hart 
V.  Clarke,  6  De  G.  Mac.  &  G.  232. 

And  this  principle  will  apply  with  still  greater  force,  if  the  person  lying  by 
and  permitting  expenditure  upon  his  own  -property,  stands  in  some  fiduciary 
relation, — as  4.hat  of  agent,  to  the  person  making  it, — which  renders  it  more 
peculiarly  incumbent  upon  him  to  give  notice  of  his  title,  {Lord  Cawdor 
V.  Lewis,  1  Y.  &  C.  Exch.  Ca.  427.)  And  it  is  applicable,  it  seems,  even 
where  the  owner  of  the  property  is  a  feme  covert.  Thus,  in  the  case  oi  Peter- 
son V.  HicJcman,  cited  in  the  principal  case,  where  the  husband  made  a  lease 
of  the  wife's  land,  and  the  lessee,  being  ignorant  of  the  defeasible  title,  went 
to  great  expense  in  building  upon  the  land,  the  wife  having,  upon  the  hus- 
band's death,  avoided  the  lease  at  law,  she  was  compelled  in  equity  to  yield  a 
recompense  for  the  buildings  and  improvements  upon  the  land. 

So,  a  party  may  so  encourage  that  which  he  afterwards  complains  of  as 
nuisance,  as  not  only  to  preclude  him  from  complaining,  of  it  in  a  court  of 
equity,  but  so  as  to  give  the  adverse  party  a  right  to  restrain  him  from  re_ 
covering  damages  at  law  for  such  nuisance.  See  The  case  of  the  Watercourse, 
and  Short  v.  Taylor,  2  Eq.  Ca.  Ah.  522,  pi.  3  ;  Williams  v.  The  Earl  of  Jersey, 
Cr.  &  Ph.  9I5  and  see  Harryman  v.  Collins,  18  Beav.  11. 

But  the  circumstance,  that  a  party  is  commencing  operations  avowedly  for 
a  purpose  which  another  considers  to  be  injurious  to  him  and  illegal,  does  not 
warrant  the  latter  in  applying  for  an  injunction,  unless  the  circumstances  of 
the  case,  at  the  time  when  the  motion  is  made,  are  such  as  to  enable  the  Court 
either  to  form  its  own  opinion  as  to  the  legality  of  the  meditated  purpose,  or 
to  put  that  question  into  a  course  of  immediate  trial ;  and  therefore,  where 
that  is  not  the  case,  ,the  motion  will  not  be  allowed  to  stand  over  till  the  pur- 
pose has  been  so  far  executed  as  that  its  character  may  be  judged  of,  but  will 
be  at  once  refused :  Haines  v.  Taylor,  2  Ph.  209. 

Upon  the  same  principle,  a  party  claiming  a  title  in  himself,  but  privy  to 
the  fact  of  another  dealing  with  the  property  as  his  own,  will  not  be  permitted 
to  assert  his  own  title  against  a  title  created  by  such  other  'person,  although 
he  derives  no  benefit  from  the  transaction :  Nicholson  v.  Hooper,  4  My.  &  Cr. 
186.  See  cases  cited,  ante,  vol.  2,  p.  64.  And  see  In  re  King,  4  Jr.  Ch.  Rep. 
300,  314. 

Where  the  owner  of  the  property,  knowing  that  another  person  is  about  to 
commence  improvements  on  it,  gives  notice  of  his  claim  to  the  property,  such 
person  will  have  no  equity  to  *restrain  the  proceedings  of  the  owner  p^co^n 
to  evict  him,  although  he  did  not  again  assert  his  title  before  the 


166        INJUNCTIONS     AGAINST     PROCEEDING     AT     LAW. 

expenditure  began,  or  while  it  was  going  on,  or  altliough  he  did  not  disclose 
any  particulars  of  his  title,  and  it  turns  out  that  the  claim  exceeds  what  he 
was  actually  entitled  to;  for  the  party  in  possession  will  not  be  justified  in 
disregarding  it,  or  supposing  it  to  be  unfounded.  And  the  principle  is  the 
same,  whether  the  owner,  and  the  party  making  the  expenditure  by  mistake, 
are  strangers,  or  tenants  in  common  of  the  property  :  blaster  of  Clare  Hall  v. 
Harding,  6  Hare,  273. 

A  person  expending  money  by  mistake  upon  the  property  of  another  has,  it 
seems,  no  equity  against  the  owner,  who  was  ignorant  of,  and  did  not  encourage 
him  in,  his  expenditure.  But  if  it  were  necessary  for  the  owner  to  proceed 
in  equity,  he  would  only  be  entitled  to  its  assistance,  according  to  the  ordi. 
nary  rule,  by  doing  equity  and  making  compensation  for  the  expenditure  : 
Neesom  v.  Clarkson,  4  Hare,  97  j  \_Micldes  v.  DiUaye,  17  New  York  R.  80.] 

But  a  lessee  or  tenant  from  year  to  year  is  not  entitled  to  the  interference 
of  equity  in  consequence  of  his  expenditure,  although  with  the  knowledge  o^ 
the  landlord,  unless  he  can  clearly  show  that  it  was  made  with  reference  to 
some  agreement :  see  Pilling  v.  Armitage,  12  Ves.  78;  and  Dann  v.  Spurrier, 
7  Ves.  235,  where  Lord  Eldon  observes :  "  I  fully  subscribe  to  the  doctrine 
of  the>  cases  that  have  been  cited,  that  this  Court  will  not  permit  a  man  know- 
ingly, though  but  passively,  to  encourage  another  to  lay  eut  money  under  an 
erroneous  opinion  of  title ;  and  the  circumstance  of  looking  on  is,  in  many 
cases,  as  using  terms  of  encouragement :  a  lessor  knowing  and  permitting 
those  acts  which  the  lessee  would  not  have  done,  and  the  other  must  conceive 
he  would  not  have  done,  but  upon  an  expectation  that  the  lessor  would  not 
throw  an  objection  in  the  way  of  his  enjoyment.  Still,  it  must  be  put  upon 
the  party  to  prove  that  case  by  strong  and  cogent  evidence,  leaving  no  reason- 
able doubt  that  he  acted  upon  that  sort  of  encouragement.  ...  In  order  to 
give  a  person  a  larger  interest  in  the  property  than  he  derives  under  the  in- 
strument making  his  title,  it  must  be  shown,  that,  with  the  knowledge  of  the 
person  under  whom  he  claims,  he  conceived  he  had  that  larger  interest,  and 
was  putting  himself  to  a  considerable  expense,  unreasonable  compared  with 
the  smaller  interest,  and  which  the  other  party  observed,  and  must  have  sup- 
posed incurred  under  the  idea  that  he  intended  to  give  that  larger  interest, 
or  to  refrain  from  disturbing  the  other  in  the  enjoyment." 

There  are  also  many  cases  in  which  the  legal  defence  to  a  claim  set  up  at 
r*fi9i  1  '^^  '^^^^^  either  exclusively,  or  in  a  great  degree,  within  *the  know- 
L  J  ledge  of  the  party  advancing  the  claim,  by  which  means  that  defence 
can  only  be  obtained  through  the  assistance  of  a  court  of  equity,  viz.,  by  filing 
a  bill  of  discovery;  and  as  it  is  inequitable  that  he  should  proceed  in  the  asser- 
tion of  his  claim,  without  communicating  his  information,  equity  will,  by  in- 
junction, stay  the  proceedings  at  law  :  Eden,  Injunct.  3.  And  though  a  party 
may  now  at  law  examine  his  opponent,  he  is  still  entitled  to  discovery  in  equity 
in  aid  of  his  case  at  law  :  Lovell  v.  Galloway,  17  Beav.  1. 

But  the  common  injunction  to  stay  trial  will  not  be  extended,  if  it  appears 
from  the  pleadings,  contrary  to  the  usual  afiidavit,  that  the  discovery  will  not 
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assist  the  defendant  at  law  in  Lis  defence  to  the  action  :  AsJiby  v.  Jackson,  6 
Beav.  336.  It  is  essential  that  a  plaintiff  seeking  to  restrain  an  action  at  law 
should  show  some  grounds  upon  which  the  action  can  be  maintained,  for  if  he 
does  not  do  so,  his  bill  will  be  open  to  a  demurrer :  Derbyshire,  disc.,  Railway 
Company  v.  Serrell,  2  De  G.  &  Sm.  353. 

A  court  of  equity  has  no  jurisdiction  to  relieve  a  plaintiff  against  a  judgment 
at  law,  where  the  case  in  equity  proceeds  upon  a  ground  equally  available  at 
law  and  in  equity :  Harrison  v.  Nettleship,  2  My.  &  K.  423.  Especially  since 
the  Common  Law  Procedure  Act,  1854:  Farehroilier  v.  Welchman,  8  Drew. 
122.  And,  that  a  party  has  not  effectually  availed  himself  of  a  defence  at 
law,  or  that  a  court  of  law  has  erroneously  decided  a  point  of  pure  law,  is  no 
ground  for  equitable  interference.  Per  Lord  Cottenham,  in  Simpson  v.  Lord 
Mowden,  3  My.  &\jv.  108.  Nor  will  a  court  of  equity  relieve  against  a  mis- 
take in  pleading,  or  in  the  conduct  of  a  cause  at  law  :  Curtess  v.  Smallridge, 
1  Eq.  Ca.  Ab.  377,  pi.  1 ;  Tovey  v.  Young,  lb.  378,  pi.  7 ;  Stephenson  v. 
Wilson,  2  Vern.  325 ;  Blachall  v.  Combs,  2  P.  Wms.  70 ;  Protheroe  v.  For- 
man,  2  Swanst.  227,  283;  Manning  v.  Mestaer,  cited  lb.  281;  Field  v. 
Beaumont,  1  Swanst.  204;  Holworthy  v.  Mortloch,  1  Cox,  141;  Stephens  v. 
Praed,  2  Ves.  jun.  519;  Bateman  Y.Willoe,  1  S.  &  L.  201;  Ware  v.  Hor- 
wood,  14  Ves.  31 :  see  also,  Dunn  v.  Cox,  11  Hare,  61. 

There  are,  however,  oases  in  which  it  seems  equity  will  relieve  after  a  ver- 
dict, although  a  defence  might  have  been  made  at  law,  but  has  been  omitted 
without  any  laches  on  the  part  of  the  defendant.  Thus,  if  a  plaintiff  at  law 
recovers  a  debt  against  the  defendant,  and  the  defendant  afterwards  finds  a 
receipt  under  the  plaintiff's  own  hand  for  the  very  money  in  question  ;  here, 
as  the  plaintiff  recovered  a  verdict  against  conscience,  and  though  the  receipt 
was  in  the  defendant's  own  custody,  yet,  he  being  not  then  apprised  of  it, 
seems  entitled  to  the  aid  of  equity,  it  being  against  conscience  *that  r*c9o-i 
the  plaintiff  should  be  twice  paid  the  same  debt :  Countess  of  Gains-  •-  "^  J 
borough  v.  Gifford,  2  P.  Wms.  424 ;  and  see  Hennell  v.  Killand,  1  Eq.  Ca. 
A4).  377,  pi.  2  ;  Coddrington  v.  Webb,  lb.  pi.  3  ;  Barbone  v.  Brent,  1  Vern. 
176  ;  Williams  v.  Lee,  3  Atk.  224  ;  Hanhey  v.  Vernon,  2  Cox,  12.  It  may 
be  stated,  however,  that  Lord  Eldon  seems  to  have  doubted  the  authority  of 
Countess  of  Gainsborough  v.  Gifford.  See  Protheroe  v.  Forman,  2  Swanst. 
232,  233. 

In  order  to  prevent  the  exercise  of  the  too  large  powers  of  preference  which 
executors  have  at  law  with  regard  to  the  payment  of  creditors,  courts  of  equity 
have  encouraged  suits  for  the  general  administration  of  assets,  because  they 
produce  equality  amongst  creditors ;  and  as  a  decree  is  a  judgment  for  the 
benefit  of  all  the  creditors,  all  proceedings  at  law  by  any  of  them,  whether  the 
action  be  for  an  ascertained  debt,  or  for  unascertained  damages,  as  upon  a 
breach  of  covenant  to  repair,  will,  after  the  decree,  be  restrained  by  injunction, 
{Morrice  v.  Bank  of  England,  Ca.  t.  Talb.  217  ;  3  Swanst.  573  ;  4  Bro.  P. 
C.  287,  Toml.  edit. ;  Kenyon  v.  Worthington,  2  Dick.  668  ;  Brooks  v.  Pey- 
nolds,  1  Bro.  C.  C.  183 ;  Paxton  v.  Douglass,  8  Ves.  520 ;  Perry  v.  Phelips, 
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10  Ves.  34 ;  Brewry  v.  Thacher,  3  Swanst.  541,  544 ;  Clarice  v.  Ormonde, 
Jae.  123,  124 ;  Largan  v.  Bowen,  1  S.  &  L.  299  ;  Rouse  r.  Jones,  1  Ph. 
462  ;  Vernon  v.  Thellusson,  1  Ph.  466 ;  Belmore  v.  Belmore,  12  Ir.  Eq.  Rep. 
493  ;)  but  not  until  a  decree  be  obtained,  although  a  bill  be  filed  :  {Eush  v. 
Eiggs,  4  Ves.  638  ;   league  v.  Richards,  11  Sim.  46.) 

In  Ranhen  v.  Earwood,  5  Hare,  215,  a  creditor  recovered  judgment,  and 
sued  out  a  writ  of  fieri  facias  thereupon,  in  the  lifetime  of  his  debtor,  and 
placed  the  writ  in  the  hands  of  the  sherifi'  on  the  day  after  the  debtor  died. 
A  decree  was  afterwards  made  in  the  suit  of  an  equitable  mortgagee,  of  cer- 
tain parts  of  the  real  and  personal  estate  of  the  debtor,  against  his  devisee  and 
executor,  for  the  sale  of  the  mortgaged  property ;  and  ^y  the  proceeds  of  such 
sale  should  be  insuf&oient  to  satisfy  the  plaintiff's  debt,  then  for  an  account  and 
application  of  the  general,  personal,  and  real  estate  of  th^  testator,  in  a  due 
course  of  administration.  After  this  decree,  the  judgment  creditor  levied 
under  the  fieri  facias,  on  goods  left  by  the  debtor.  The  executor  thereupon 
moved  for  an  injunction  to  restrain  execution,  which  the  Court  refused  on  two 
grounds :  first,  because  the  decree  for  an  account  and  administration  of  the 
general  estate  was  not  absolute,  but  was  conditional  on  the  mortgaged  property 
proving  insufficient  to  satisfy  the  plaintiff's  demand ;  and,  secondly,  because 
the  judgment  creditor  acquired  a  right  to  the  goods  of  the  debtor,  by  virtue  of 
the  writ  *of  fieri  facias,  from  the  teste  of  the  writ,  and  therefore  para- 
L  J  mount  to  the  right  of  the  executor.  This  decision,  on  appeal,  was 
afiirmed  by  Lord  Cottenham,  (2  Ph.  22,)  who  observed,  that  the  Court  could 
not  interfere  unless  there  was  in  existence  a  decree  under  which  the  creditor 
had  3.  present  right  to  go  in  and  prove  his  debt,  which  he  could  not  do  in  that 
ease.     See  Lee  v.  Parle,  1  Kee.  714. 

Considerable  inconvenience  arose  from  the  practice  which  formerly  pre- 
vailed, by  reason  of  the  executor,  through  the  medium  of  a  creditor,  frequently 
applying,  for  the  purpose  not  of  preventing  a  preference,  but  of  preventing 
the  payment  of  any  creditor,  and  keeping  the  assets  himself.  Lord  Eldon 
introduced  the  rule,  when  the  answer  does  not  state  what  the  assets  are,  that 
the  executor  shall  be  called  upon  to  state  them  by  affidavit,  and  then  the 
injunction  may  be  granted  upon  his  bringing  the  money  into  court,  or  upon 
such  order  being  made  as  the  state  of  the  assets  requires  :  Gilpin  v.  Lady 
Soitthampton,  18  Ves.  470.  And  see  Paxton  v.  Douglass,  '8  Ves.  520; 
Drewry  v.  Thacher,  3  Swanst.  546 ;  Clarke  v.  Ormonde,  Jac.  125 ;  Yernon 
V.  Thellusson,  1  Ph.  471. 

A  creditor  restrained  in  equity  from  taking  proceedings  at  law  against  an 
executor  or  administrator,  will  be  entitled  to  his  costs  of  the  action  up  to  the 
time  when  he  had  first  notice  of  the  decree,  {Dyer  v.  Kearsley,  2  Mer.  482,  n . ; 
Jackson  v.  Leap,  1  J.  &  "W.  229 ;  Vernon  v.  Thellusson,  1  Ph.  466 ;)  and  if 
the  action  was  commenced  hefore  the  filing  of  the  bill,  the  creditor,  if  he  comes 
in  under  the  decree,  and  discontinues  his  action,  will  be  entitled  to  prove  for 
his  costs  at  law,  in  addition  to  his  debt,  {Goate  v.  Fryer,  3  Bro.  C.  C.  24;  2 
Cox,  201 ;)  but  he  will  not  be  entitled  to  costs  subsequently  incurred,  nor  to 
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the  costs  of  the  motion  to  restrain  his  proceedings,  (  Gurre  v.  Bowyer,  3  Madd. 
456 ;  Anon.,  2  S.  &  S.  424 ;  Powell  v.  Powell,  12  Ir.  Eq.  Rep.  501.  But  see 
Jones  V.  Jones,  5  Sim.  678.) 

After  a  decree  or  order  on  summons  for  the  administration  of  an  estate,  a 
legatee  wiil  be  restrained  from  proceeding  in  a  county  court  to  recover  a  legacy, 
and  that  notwithstanding  the  legatee  submits  to  take  a  judgment  against  the 
executor  de  propriis  bonis  alleging  a  devastavit,  {^Ratcliffe  v.  Winch,  16  Beav. 
576 ;  but  see  Powell  v.  Powell,  12  Ir.  Eq.  Rep.  501 ;  Molyneux  v.  Scott,  3 
Ir.  Ch.  Eep.  291 ;)  but  the  legatee  will  be  entitled  to  his  costs  of  the  pro- 
ceeding in  the  County  Court  down  to  the  time  of  his  being  served  with  notice 
of  the  administration  order :  Ratdiffe  v.  Winch,  16  Beav.  577.  If  a  creditor 
continues  proceedings  at  law  after  a  notice  of  a  decree  for  administration,  he 
will  be  ordered  to  pay  the  costs  of  a  motion  to  restrain  him  *from  fur-  r*524"| 
ther  proceedings,  but  he  will  be  allowed  to  set  them  off  against  the 
costs  of  the  proceedings  incurred  prior  to  the  notice  :  Gardner  v.  Garrett,  20 
Beav.  469. 

Where  an  estate  is  administered,  and  the  residue  is  paid  over  under  an  order 
of  the  Court,  the  executor  will  be  protected,  and  a  creditor  will  not  afterwards 
be  allowed  to  sue  him  at  law :  Dean  v.  Allen,  20  Beav.  1 ;  Fletcher  v.  Steven- 
son, 3  Hare,  370.     But  see  Simmonds  v.  Bolland,  3  Mer.  554. 

If,  after  a  decree  to  account,  the  executors  let  judgment  go  by  default,  or 
permitted  creditors  to  proceed  at  law,  they  would  be  responsible;  if  the  cre- 
ditors took  property  of  the  testator's  in  execution,  the  executors  would  not  be 
able  to  charge  it  to  the  estate ;  they  might  be  allowed  to  stand  in  the  place 
of  those  creditors  against  the  estate,  but  they  could  not  do  more :  per  Lord 
Eldon,  in  Clarice  v.  Lord  Ormonde,  Jac.  122.  But  see  Dyer  v.  Kearsley,  2 
Mer.  482,  n.  However,  in  Kirhy  v.  Burton,  8  Beav.  45,  a  creditor,  in  April, 
1843,  obtained  a  judgment  by  default  against  an  executrix.  A  decree  in  a 
creditors'  suit  was  obtained  in  April,  1844,  and  on  the  25th  of  May,  following, 
the  judgment  was  set  aside  on  the  terms  of  the  executrix  pleading  plene  ad- 
ministravit.  On  the  3d  of  June,  on  the  eve  ©f  trial,  the  executrix  moved  for 
an  injunction,  which  the  Court  granted,  to  stay  execution  only,  and  afterwards 
refused  to  permit  the  creditor  to  proceed  against  the  executrix  for  the  purpose 
of  charging  her  personally. 

After  an  estate  has  been  fully  administered  in  the  Court,  an  executor  will 
not  be  permitted,  without  the  leave  of  the  Court,  to  prosecute  an  action  to 
recover  part  of  the  testator's  property  from  a  party  to  the  suit :  Oldfield  v. 
Cohhett,  5  Beav.  132 ;  6  Beav.  515. 

The  principles  upon  which  a  creditor  is  restrained  from  proceeding  at  law, 
after  a  decree  for  administration  are  not  applicable  to  the  case  of  a  creditor  in 
bankruptcy  proceeding  in  a  foreign  country  against  a  bankrupt  having  property 
there,  after  a  fiat  of  bankruptcy  in  this  country.  See  Pennell  v.  Roy,  3  De 
G.  Mac.  &  G-.  126.  There  a  debtor  became  bankrupt  in  England,  having 
real  estate  in  Scotland :  it  was  held  by  Lords  Justices  that  this  state  of  cir- 
cumstances gave  no  jurisdiction  to  the  Court  of  Chancery  to  restrain  a  creditor 
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wlio  had  not  proved  under  the  bankruptcy  from  proceeding  in  an  action  against 
the  assignees  in  Scotland,  for  the  purpose  of  recovering  out  of  the  real  estate 
there  an  amount  equal  to  the  dividend  which  would  have  been  payable  upon 
the  debt.  "  An  endeavor,"  said  Lord  Justice  Knight  Bruce,  "  was  made  to 
establish  a  proposition  laid  down  at  the  bar,  of  a  close  analogy,  if  not  identity, 
between  the  present  demand  on  the  Court  and  that  of  an  executor  or  adminis- 
p^cQKT  trator  sued  by  *a  creditor,  or  an  alleged  creditor,  of  the  deceased,  after 
a  decree  under  which  all  his  creditors  may  come.  If  the  analogy 
existed,  I  do  not  know  that  it  would  therefore  be  right  for  the  Court  to  inter- 
fere in  a  case  such  as  the  present ;  but  there  is,  clearly,  in  my  opinion,  no 
analogy.  The  duties  of  an  executor  or  administrator,  the  manner  in  which  he 
represents  the  deceased,  the  extent  to  which,  and  the  mode  in  which  he  is  by 
law  liable  to  be  sued  by  a  creditor  of  the  deceased,,  the  different  defences  and 
judgments  possible  in  an  action  against  the  executor  or  administrator,  the  right 
•which  he  has  to  deliver  himself  from  a  suit  against  him,  if  he  cannot  do  so 
otherwise,  by  applying  assets  for  the  purpose,  and  the  title  which  the  creditors 
generally  acquire,  by  a  decree  to  those  assets,  are  alone  and  obviously  suf&cient 
to  destroy  all  ground  of  comparison  between  the  cases."  And  see  and  consi- 
der Cockerell  v.  Dickens,  3  Moore's  P.  C.  C.  98. 

It  may  be  here  mentioned  that  after  a  judgment  in  scire  facias,  in  the  Court 
of  Queen's  Bench,  annulling  letters  patent,  and  directing  that  they  should 
be  restored  to  the  court  of  chancery  to  be  cancelled,  the  Lord  Chancellor  has 
no  jurisdiction  to  stay  the  execution  of  the  judgment,  the  duty  in  cancelling 
the  enrolment  being  only  ministerial  :  Reg  v.  Eastern  Archipelago  Company, 
4  De  G.  Mac.  &  G.  199. 

Injunctions  to  restrain  proceedings  in  Ecclesiastical  Courts. — A  court  of 
equity  will  also  grant  an  injunction  against  proceedings  in  the  spiritual  court, 
not  upon  the  same  principle  that  courts  of  common  law  grant  a  prohibition, — 
that  the  spiritual  court  is  exceeding  its  jurisdiction — but  because  there  are 
gome  equitable  circumstances  between  the  parties,  of  which  the  spiritual  court 
cannot  take  cognizance  :  Davile  v.  Peacock,  Barnard,  C.  C.  29.  "Where,  for 
instance,  a  father  has  instituted,  as  guardian,  a  suit  in  the  spiritual  court,  for 
a  legacy  left  his  child,  the  Court  will  grant  an  injunction,  and  prevent  the 
money  coming  into  the  father's  hands,  not  because  the  spiritual  court  has  not 
a  jurisdiction  as  to  legacies,  but  from  the  general  care  equity  takes  of  the  in- 
terests of  infants  :  Rotheram  v.  Fanshawe,  3  Atk.  629.  So  an  injunction 
has  been  granted  to  restrain  a  woman,  who,  in  contempt  of  Court  had  married 
one  of  his  wards,  from  proceeding  in  a  spiritual  court  against  his  guardian  for 
alimony,  and  against  the  infant  himself  for  restitution  of  conjugal  rights  and 
alimony  :  Eill  v.  Turner,  1  Atk.  515.  So,  where  a  trustee  is  suing  in  an 
ecclesiastical  court  for  payment  into  his  own  hands  of  a  legacy  left  in  trust, 
{Eill  V.  Turner,  1  Atk.  516  ;  Prec.  Ch.  547  ;)  or  a  husband,  for  a  legacy  left 
to  his  wife,  a  court  of  equity  will  grant  an  injunction,  in  the  former  case,  as 
r*526]  o^s*'"®'^  h  *Lord  Hardwicke,  in  Eill  v.  Turner,  (1  Atk.  596,)  "  out 
of  regard  to  the  interest  of  the  cestui  que  trust ;"  in  the  latter,  because 
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a  spiritual  court  has  no  power  to  compel  the  husband  to  make  a  settlement 
upon  the  wife  and  her  issue,  which  a  court  of  equity  has,  if  the  wife  asserts 
her  right  to  one,  and  it  has  not  been  already  barred  by  an  adequate  provision  : 
Tanfield  v.  Davenport,  Toth.  114 ;  Anon.,  Prec.  Ch.  548 ;  Harrison  v. 
Buclde,  1  Stra.  238;  Gardner  v.  Walker,  1  Stra.  503 ;  and  see  ante,  vol.  1, 
p.  387.  In  Bachhouse  v.  Hunter,  1  Cox,  842,  an  administratrix,  having  an 
equitable  demand  against  the  personal  estate  of  her  husband,  Lord  Thurlow 
granted  an  injunction  to  restrain  the  next  of  kin  from  proceeding  in  the 
spiritual  court  for  a  distribution ;  but  he  held,  that  they  might  proceed  to 
compel  her  to  exhibit  an  inventory. 

Where  a  cause  is  depending  in  a  court  of  equity,  the  injunction  to  restrain 
proceedings  in  the  spiritual  court  will  be  until  the  hearing :  Parre  v.  Tipe- 
lady,  Gary,  104 ;  Stonehouse  v.  Stonehouse,  1  Dick.  98 ;  Smitli  v.  Kempson, 
2  Dick.  769. 

A  court  of  equity  may,  in  certain  cases,  hold  an  executor  or  legatee  to  be  a 
trustee  for  another,  but  it  has  been  determined  in  the  House  of  Lords,  upon 
the  advice  of  Lord  Lyndhurst,  Lord  Brougham,  and  Lord  Campbell  (dissen- 
tientibus  Lord  Cottenham,  C,  and  Lord  Langdale,  M.  R.,)  affirming  the  de- 
cree of  Lord  Lyndhurst,  (1  Ph.  133,)  who  reversed  the  decision  of  Lord 
Langdale,  M.  E.  (5  Beav.  469,)  that  a  court  of  equity  cannot  after  probate  set 
aside  a  will,  as  having  been  obtained  fraudulently  by  undue  influence  and  false 
representations :  Allen  v.  M'Pherson,  1  Ho.  L.  Ca.  191. 

Injunctions  to  restrain  proceedings  in  Admiralty  Courts. — The  court  of 
equity  has  also  jurisdiction  to  restrain  proceedings  in  the  Admiralty  Courts. 
For  instance,  where  proceedings  are  taken  upon  a  bottomry  bond  obtained  by 
fraud,  (Glascott  v.  Lanff,  3  My.  &  Cr.  451;  S.  C,  2  Ph.  310;  and  see 
Dobson  V.  Lyall,  3  My.  &  Cr.  453,  n. ;  2  Ph.  323,  n. ;)  or  where  matters  can 
be  more  conveniently,  directly,  and  effectually  determined  in  equity,  (Bun- 
can^.  M'Galmont,  3  Beav.  409.)  And  where  new  evidence  has  been  dis- 
covered at  a  period  when,  according  to  the  practice  of  the  Admiralty  Court, 
it  could  not  be  received,  upon  bringing  into  court  the  sum  recovered,  and  the 
costs  in  the  Admiralty  Court,  an  injunction  has  been  granted  to  stay  process 
to  compel  execution  of  the  sentence  of  the  Court ;  see  Jarvis  v.  Chandler, 
T.  &  R.  319,  in  which  case  Lord  Eldon  observed,  that  his  judgment  proceeded 
upon  the  notion,  that  the  proceedings  in  the  Admiralty  Court  were  perfectly 
righ't ;  that  the  question  was,  whether  it  was  not  the  same  special  case  as  if 
*there  had  been  a  trial  at  law,  and  a  verdict  obtained  to  be  affected  p^koTT 
in  equity  by  subsequent  discovery. 

But  where  a  court  of  admiralty  has  full  power  and  jurisdiction  to  examine 
a  matter,  equity  will  not  interfore.  Thus,  in  Anon.,  3  Atk.  350,  the  owners 
of  two  privateers  seized  upon  a  ship  called  the  "  Diligence,"  as  lawful  prize, 
upon  its  appearing  by  her  captain's  papers  that  she  had  carried  provisions  to 
the  enemy.  They  afterwards  released  him,  giving  him  leave,  in  consequence 
of  the  weather  being  stormy,  to  go  to  Rotterdam,  upon  his  signing  a  note,  in 
which  he  acknowledged  that  they  had  very  justly  confiscated  his  cargo.    They, 
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however,  captured  the  "  Diligence"  a  second  time,  whereupon  the  captain 
brought  a  bill  to  stay  a  suit  depending  in  the  Admiralty  Court,  suggesting 
that  some  of  the  papers  were  lost,  and  that  if  the  note  should  be  produced 
which  he  had  been  obliged  to  give,  he  would  be  oast  in  the  suit.  Lord  Hard- 
wicke,  however,  refused  the  injunction ;  for,  he  said,  if  he  were  to  grant  it 
upon  such  pretences,  the  Acts  of  Parliament  in  relation  to  prizes  would  be 
entirely  defeated,  and  that  the  Court  of  Admiralty  could,  if  it  were  found  that 
the  note  was  signed  owing  to  duress  and  imprisonment,  by  their  own  authority 
suppress  it. 

Statutory  jurisdiction  under  the  Merchants'  Shipping  Act. — Under  the 
514th  section  of  the  Merchants'  Shipping  Act,  1854,  (17  &  18  Vict.  c.  104,) 
jurisdiction  is  given  to  the  court  of  chancery  in  a  suit  instituted  by  a  ship- 
owner to  determine  the  amount  of  his  liability  in  respect  of  the  losses  there 
mentioned,  to  have  such  amount  rateably  distributed  amongst  the  several 
claimants,  and  to  stop  actions  and  suits  pending  in  any  other  Court  in  rela- 
tion to  the  same  subject-matter. 

In  an  application  to  the  Court,  under  the  514th  section,  the  owner  must 
aver  that  he  has  incurred  some  liability  :  Hill  v.  Audus,  1  K.  &  J.  263.  It 
has  also  been  decided  that  the  court  of  chancery  has  jurisdiction,  notwith- 
standing the  circumstance  that  an  adverse  claimant  has  obtained  a  definitive 
sentence  or  judgment  of  the  Court  of  Admiralty  condemning  the  ship ;  and 
the  utmost  to  which  the  latter  is  entitled,  under  such  a  judgment,  in  respect, 
of  the  loss  he  has  sustained,  is  to  share  rateably  with  the  other  claimants  in 
the  value  of  the  ship  and  freight,  {Leycester  v.  Logan,  3  K.  &  J.  446  j)  but 
the  Court  has  no  control  over  the  ship  itself,  and  cannot  prevent  the  party 
who  has  obtained  such  a  judgment  from  proceeding  to  a  sale  of  the  ship,  and 
retaining  out  of  the  proceeds  such  costs  as  he  may  be  entitled  to  retain  under 
the  order  of  the  Admiralty  Court.  (lb.)  The  ship-owner,  however,  is  entitled 
i-:^rnn-|  to  au  injuuctiou,  restraining  *the  party  who  has  obtained  such  a  judg- 
ment from  proceeding  further  in  the  court  of  admiralty.     lb. 

Where  1,here  is  no  adverse  litigation  amongst  the  claimants  themselves,  nor 
any  other  special  circumstance  occasioning  an  increase  of  costs,  and  over  which 
the  plaintiff  has  no  control,  the  plaintiff,  as  the  party  eased  by  the  proceedings, 
must  pay  the  costs  of  all  the  claimants  whose  claims  are  established,  including 
the  costs  of  actions  at  law  commenced  by  any  of  such  claimants,  but  stayed 
by  injunction  in  the  suit  :  The  African  Steamship  Company  v.  Swanzy,  2 
K.  &  J.  660  :  see  also  Dohree  v.  Schroder,  2  My.  &  Cr.  489. 

Injunction  to  restrain  proceedings  in  the  Lord  Mayor's  Court. — Upon  a 
proper  case  being  made,  the  court  of  equity  will  restrain  proceedings  in  the 
Lord  Mayor's  Court :  Mildred  v.  Neate,  1  Dick.  279  ;  Barker  v.  Goodair, 
11  Ves.  78 ;  Fumival  v.  Bogle,  4  Russ.  142  ;  SieveMng  v.  Behrens,  2  My.  & 
Cr.  581 ;    Cottesworth  v.  Stephens,  4  Hare,  185. 

Injunction  to  restrain  proceedings  in  Courts  out  of  the  jurisdiction. — A  court 
of  equity  will  also  restrain  a  person  within  its  jurisdiction  from  taking  pro- 
ceedings in  courts-  out  of  its  jurisdiction,  as  in  foreign  countries  properly  so 
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called,  our  colonies,  or  Ireland  or  Scotland.     It  interferes,  however,  not  upon 

any  pretension  to  control  or  overrule  the  decisions  of  such  Courts,  or  to 

examine  judicial  and  administrative  acts  abroad,  but  on  the  circumstance  of 

the  party  on  whom  the  order  is  made  being  within  the  power  of  the  Court. 

"  Soon  after  the  Restoration,"  says  Lord  Brougham,  "  and  when  this,  like 

every  other  branch  of  the  Court's  jurisdiction,  was,  if  not  in  its  infancy,  at 

least  far  from  that  maturity  which  it  attained  under  the  illustrious  series  of 

chancellors,  the  Nottinghams  and  Macclesfields, — the  parents  of  equity, — the 

point  received  a  good  deal  of  consideration  in  a  case  which  came  before  Lord 

Clarendon,  and  which  is  reported  shortly  in  Freeman's  Reports,  and  somewhat 

more  fully  in  Chancery  Cases,  under  the  name  of  Love  v.  Baker,  (2  Freem. 

125  ;  1  Ch.  Ca.  67.)     In  Love  v.  Baher  it  appears  that  one  only  of  several 

parties  who  had  begun  proceedings  in  the  Court  of  Leghorn  was  resident 

within  the  jurisdiction  here,  and  the  Court  allowed  the  subpoena  to  be  served 

on  him,  and  that  this  should  be  good  service  on  the  rest.     So  far  there  seems 

to  have  been  very  little  scruple  in  extending  the  jurisdiction.   Lord  Clarendon 

refused  the  injunction  to  restrain  those  proceedings  at  Leghorn,  after  advising 

with  the  other  judges ;  but  the  report  adds,  '  sed  qusere,  for  all  the  bar  was  of 

another  opinion ;'  and  it  is  said,  *that  when  the  argument  against  r^itcnq-i 

issuing  it  was  used,  that  this  Court  had  no  authority  to  bind  a  foreign 

Court,  the  answer  was  given,  that  the  jurisdiction  was  not  directed  to  the 

foreign  Court,  but  to  the  party  within  the  jurisdiction  here, — a  very  sound 

answer,  as  it  appears  to  me ;  for  the  same  argument  might  apply  to  a  Court 

within  this  country,  which  no  order  of  this  Court  ever  affects  to  bind,  our 

orders  being  only  pointed  at  the  parties,  to  restrain  them  from  proceeding. 

Accordingly,  this  case  of  Love  v.  Baher,  has  not  been  recognized  or  followed 

in  later  times  :"  Lord  Portarlington  v.  Soulhy,  3  My.  &  K.  106.     And  see 

Wharton  v.  May,  5  Ves.  71 ;  Beauchamp  v.  Marquis  Huntley,  Jac.  546  j 

Campbell  v.  Soulditch,  cited  3  My.  &  K.  108 ;  Bushhy  v.  Munday,  5  Madd. 

297 ;  Kennedy  v.  Earl  Cassillis,  2  Swanst.  813 ;  Bunhury  v.  Bunhury,  2 

Beav.   173 ;    The  Marquis  of  Bredalbane  v.    The  Marquis  of  Chandos,  2 

My.  &  Cr.  711. 

The  fact  also  of  a  foreigner  having  property  in  this  country  enables  the  Court 
of  Chancery  to  make  effectual  an  injunction  issued  against  him :  The  Carron 
Iron  Company  v.  Maclaren,  5  H.  L.  Cas.  416. 

Where  pending  a  litigation  here,  in  which  complete  relief  may  be  had,  a 
party  to  the  suit  institutes  proceedings  abroad,  the  Court  of  Chancery  in 
general  considers  that  act  as  a  vexatious  harrassing  of  the  opposite  party,  and 
restrains  the  foreign  proceedings :  Per  Lord  Cranworth,  C,  5  H.  L.  Cas.  437, 
And  see  Harrison  v.  Gurney,  2  J.  &  W.  563 ;  Beckford  v.  Kemble,  1  S.  & 
S.  7 ;  Wedderhurn  v.  Wedderhurn,  4  My.  &  Cr.  585.  Upon  the  same  principle, 
where  a  creditor  came  in  under  a  decree  in  Chancery  under  an  administration 
suit,  and  yet  proceeded  in  an  action  in  Scotland,  which  he  had  commenced  in 
ignorance  of  the  decree.  Sir  L.  Shadwell,  V.  C,  enjoined  the  proceedings  in 
Scotland  with  costs,  and  his  order  was  affirmed  by  Lord  Cottenham,  C,  with 
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costs  :  Graham  v.  Maxwell,  1  Mac.  &  Gr.  71.  And  if  a  creditor  is  compelled 
to  come  in  under  a  suit  here,  the  same  principle  applies  :  Per  Lord  St.  Leon- 
ards, C,  5  H.  L.  Cas.  455. 

In  the  case  of  Beauchamp  v.  Lord  Huntley,  Jac.  546,  where  a  creditor, 
who  had  a  specific  charge  upon  a  part  of  the  testator's  real  estates,  came  in 
under  a  decree  in  a  general  administration  stiit,  and  then  claimed  to  prove  in 
a  creditor's  suit,  which  he  had  instituted  in  Ireland,  Lord  Eldon  restrained 
him  from  proceeding  with  the  latter  suit,  and  made  him  pay  the  costs. 

Even  though  no  decree  has  been  obtained  in  this  country,  yet  if  a  suit 
instituted  abroad  appears  ill  calculated  to  answer  the  ends  of  justice,  the  Court 
r*f;!?m  °^  Chancery  has  restrained  the  foreign  action,  ^imposing,  however, 
^  terms  which  it  has  considered  reasonable  for  protecting  the  party  who 

"was  suing  abroad  :  Per  Lord  Cranworth,  C,  5  H.  L.  Cas.  438 ;  and  see  Bushhy 
V.  Munday,  5  Bladd.  297. 

Even  when  there  is  no  question  as  to  the  foreign  litigation  being  or  not  being 
necessary,  or  being  or  not  being  likely  to  be  so  effectual  as  litigation  in  this 
country,  still  if  a  person  within  the  jurisdiction  of  the  Court  of  Chancery  is 
instituting  proceedings  in  a  foreign  court,  the  instituting  of  which  is  contrary 
to  good  conscience,  the  Court  will,  on  a  bill  filed  here,  restrain  the  prosecution 
of  su-ch  foreign  suit  just  as  if  it  had  been  a  suit  in  this  country.  Thus  in 
Lord  Portarlhigton  v.  Soulby,  3  My.  &  K.  104,  an  injunction  to  restrain  the 
defendants  from  suing  in  Ireland  upon  a  bill  of  exchange  given  by  the  plain- 
tiff for  a  gambling  debt  was,  under  the  circumstances,  continued  by  Lord 
Brougham.  "  As  to  the  argument,"  observed  his  Lordship,  "  that  the  courts 
of  equity  in  Ireland  can,  if  applied  to,  restrain  the  action,  the  same  considera- 
tion would  prevent  an  injunction  from  ever  issviing  to  stay  proceedings  in  this 
country  ;  for  it  might  be  said  that  the  Court  of  Exchequer  has  the  power  of 
restraining,  and  therefore  there  needs  no  interposition  of  the  Court  of  Chan- 
cery. It  suffices  to  say  that  the  court  in  which  the  action  is  brought  is  a  court 
of  common  law,  and  has  no  jurisdiction  as  such  to  stop  the  proceeding  upon 
the  ground  now  set  forth." 

But  where  the  matter  may  be  more  conveniently  litigated  in  the  foreign 
court,  equity  will  not  interfere.  Thus,  in  Jones  v.  Geddes,  1  Ph.  725,  an 
injunction  granted  on  a  suggestion  of  fraud  to  restrain  a  party  resident  in  Eng- 
land from  prosecuting  a  suit  in  the  Court  of  Sessions  in  Scotland,  to  enforce 
a  legal  security  against  land  situate  in  that  country,  was,  on  appeal,  dissolved, 
on  the  ground,  that,  although  the  remedy  afforded  in  equity  in  cases  of  fraud 
was  more  effectual  and  complete  than  in  the  Scotch  Court;  the  question  be- 
tween the  parties  in  the  case  might,  upon  the  whole,  be  more  conveniently 
litigated,  and  with  a  more  conclusive  result  there. 

When  a  foreigner  seeks  no  assistance  from  the  courts  of  this  country,  it  will 
require  a  very  strong  case  to  induce  the  Court  of  Chancery  to  restrain  a  for- 
eigner domiciled  in  another  country,  from  proceeding  to  obtain  payment  of 
debts  according  to  the  law  of  that  country.  See  Carron  Iron  Company  v. 
Maclaren,  5  H.  L.  Cas.  416,  reversing  S.  C,  16  Beav.  279;  and  see  Stainton 
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V.  The  Carron  Company,  18  Beav.  146 ;  21  Beav.  152,  500 ;  3faclaren  v. 
Stainton,  26  L.  J.  N.  S.  (Ch.)  332. 

Before,  towever,  the  Court  of  Chancery  interposes  upon  an  interlocutory 
application  to  stay  *proeeedings  in  a  suit  by  reason  of  a  decree  or  r^Ko-i-i 
judgment  in  a  foreign  country,  it  must  he  satisfied  that  the  foreign 
decree  or  judgment  does  justice  and  covers  the  whole  subject  of  the  suit.  See 
Ostell  Y.  Le  Page,  2  De  G.  Mac.  &  Gr.  892;  Kennedy  v.  Gassillis,  3  Swanst. 
313. 

The  result  of  the  authorities  is,  that  if  the  circumstances  are  such  as  would 
make  it  the  duty  of  the  Court  to  restrain  a  party  from  instituting  proceedings 
in  this  country,  they  will  also  warrant  it  in  restraining  proceedings  in  a  foreign 
court.  But  though  the  authorities  will  justify  such  a  course,  yet  they  will 
not,  it  seems,  make  it  the  duty  of  the  Court  so  to  act,  if  from  any  cause  it 
appears  likely  to  be  more  conducive  to  substantial  justice  that  the  foreign  pro- 
ceedings should  take  their  own  course :  Per  Lord  Cranworth,  C,  5  H.  L.  Cas. 
489. 

The  courts  of  equity  cannot  interfere  where  relief  is  sought  in  consequence 
of  errors  and  irregularities  in  the  decree  of  a  colonial  equitable  court  j  and  an 
appeal  lies  from  that  Court  to  the  appellate  jurisdiction  in  this  kingdom  :  Hen- 
derson V.  Henderson,  3  Hare,  100 ;  but  where  such  proceedings  may  have 
taken  place  in  a  foreign  court,  from  which  there  is  no  appeal  to  any  superior 
jurisdiction  which  a  court  of  equity  in  this  country  could  regard  as  certain  to 
administer  justice  in  the  case,  the  result  may  be  different:  3  Hare,  118. 

Whether  a  plaintiff  can  sue  at  law  and  in  equity  for  the  same  thing.} — 
Where  a  party  is  suing  in  another  court,  and  in  equity  foT  the  same  thing, 
and  for  the  same  purpose,  he  will  be  put  to  his  election  in  which  court  he 
will  proceed ;  and  if  he  elects  to  sue  in  equity,  he  will  be  restrained  from  pro- 
ceedingln  the  other  court :  Vaughan  v.  Welsh,  Mos.  210 ;  Anon.,  Mos.  304  ; 
Mocher  v.  Reed,  1  Ball  &  B.  318,  319,  320;  Pieters  v.  Thompson,  G.  Coop. 
294;  Gedye  v.  Duke  of  Montrose,  5  W.  K.  537.  And  if  a  plea  of  proceed- 
ings in  another  court  of  competent  jurisdiction  is  put  in,  it  must  show  not  only 
that  the  same  issue^was  joined  as  in  the  suit  in  equity,  but  that  the  subject- 
matter  is  the  same,  and  that  the  proceedings  in  the  other  court  were  taken  for 
the  same  purpose  :  Behrens  v.  Sievelcing,  2  My.  &  Cr.  602.  If,  after  decree,  a 
party  proceeds  in  any  other  court  for  the  same  purpose,  whether  the  proceed- 
ings are  taken  in  this  or  any  other  country,  he  will  be  restrained  by  the  de- 
fendant's application,  without  filing  a  bill,  as  it  is  a  contempt  of  Court :  Jack- 
son V.  Lecf,  IJ.  &  W.  229,  232 ;  Mocher  v.  Reed,  1  Ball  &  B.  318 ;  aarhe 
V.  Earl  of  Ormonde,  Jac.  546 ;  Wilson  v.  Wetherherd,  2  Bier.  406  ;  Harrison 
V.  Gurney,  2  J.  &  W.  563 ;  Booth  v.  Leycester,  1  Kee.  579 ;  3  My.  &  Cr. 
459  ;  Boulter  v.  Boulter,  2  Beav.  196,  n. ;  and  see  Bell  v.  O'Reilly,  2  S.  & 
L.  430;  *Molyneux  v.  Scott,  3  Ir.  Ch.  Kep.  291,  301.  If,  therefore,  1-^.09-1 
any  proceedings  in  another  court  are  necessary,  the  plaintiff'  shouM  L 
first  obtain  leave  to  take  them  from  the  court ;  Wedderhurn  v.  Wedderhurn,  4 
My.  &  Cr.  585;  S.  C,  2  Beav.  208 ;  Royle  v.  Wynne,  Cr.  &  Ph.  252. 
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The  case  of  a  mortgagee  is  an  exception  to  this  rule,  for  he  has  a  right  to 
proceed  on  his  mortgage  in  equity,  and  at  law,  on  any  collateral  securities^  as 
a  covenant  or  bond,  at  the  same  time.  But,  if  he  is  unable  to  hand  over  the 
title  deeds  to  the  mortgagor,  as,  for  instance,  where  another  person  has  a  lien 
upon  them,  he  will  be  restrained  from  proceeding  at  law :  Schoole  v.  SaU,  1 
S.  &  L.  176. 

Even  after  foreclosure,  it  seems  that  a  mortgagee  alleging  that  the  value 
of  the  estate  is  not  sufficient  to  satisfy  the  debt,  is  not  absolutely  precluded 
from  suing  on  the  bond  or  covenant;  but  then,  by  doing  so,  he  opens  the 
foreclosure  and  gives  the  mortgagor  a  right  to  redeem;  if,  however,  the  mort- 
gagor has,  after  foreclosure,  sold  the  estate,  and  so  precluded  the  possibility 
of  redemption,  he  will  be  restrained  from  proceeding  on  his  collateral  personal 
securities.  See  Lockhart  v.  Hardy,  9  Beav.  349,  and  the  comments  of  Lord 
Langdale  on  Toolce  v.  Hartley,  2  Bro.  C.  C.  125 ;  2  Dick.  785,  and  Perry  v. 
Barker,  8  Ves.  527;  13  Ves.  198.  In  a  recent  case  a  mortgagee,  after  fore- 
closure and  an  attempted  sale,  was  admitted  to  prove  in  an  administration 
suit  on  giving  up  the  property,  but  he  was  not  allowed  the  costs  of  fore- 
closure ;  Haynes  v.  Haynes,  3  Jur.  N.  S.  504. 

Injunctions  to  restrain  proceedings  hy,  or  against,  the  officers  of  the  Court.'] 
— A  court  of  equity  has  also  jurisdiction  to  restrain  parties  from  proceed- 
ing at  law  against  their  own  officers,  when  the  process  of  the  Court  has  been 
either  irregularly  issued  or  executed.  Thus,  in  3fay  v.  Hook,  cited  2  Dick. 
619 ;  S.  C,  1  J.  &  W.  663,  n.,  where  an  attachment  had  been  irregularly 
executed,  the  defendant  brought  an  action  for  false  imprisonment ;  but  Lord 
Bathurst  restrained  him  from  so  doing,  upon  the  ground  that  the  Court  will 
punish  its  own  officers,  agreeably  to  the  case  of  Bailey  v.  Devereux,  1  Vern. 
269;  where  it  is  said,  "The  irregularity  of  serving  the  process  of  the  Court 
is  only  punishable  here ;  and  therefore,  an  injunction  lies  to  stay  proceedings 
at  law  for  irregularity :"  and  see  Frowd  v.  Lawrence,  1  J.  &  W.  665.  But 
in  a  proper  case,  the  party  may  apply  to  the  Court,  either  for  a  reference  to 
the  Master,  to  settle  a  proper  compensation,  or  for  liberty  to  bring  an  action : 
Ex  parte  Clarke,  1  Russ.  &  My.  563 ;  Phillips  v.  Worth,  2  Buss.  &  My. 
638 ;  Aston  v.  Heron,  2  My.  &  K.  390 ;  Bricknell  v.  Stamford,  1  Beav. 
r*5331  ^^^  '  ^^^  Ex  parte  Van  Sandau,  1  Ph.  445,  605.  But  *where  from 
L  -I  the  circumstances,  it  appeared  impossible  to  make  out  a  case  for 
damages,  the  Court  granted  an  injunction  to  restrain  a  party  from  proceeding 
in  an  action  of  trespass  brought-  against  the  messenger  of  the  Court;  and 
ordered  the  plaintiff  at  law  to  pay  the  costs  of  the  application  :  Chalie  v. 
Pickering,  1  Kee.  749. 

So,  the  Court  will  restrain  its  own  officers,  or  persons  employed  under  its 
authority,  from  proceeding  at  law.  Thus,  commissioners  for  the  examination 
of  witnesses  have  been  restrained  from  proceeding  for  their  fees :  Blundell  v. 
Gladstone,  9  Sim.  455 ;  Amhrose  v.  Dunmow  Union,  8  Beav.  43.  And  In 
the  matter  of  Weaver,  2  My.  &  Cr.  441,  an  order  was  made  to  restrain  an 
action  brought  by  an  auctioneer  against  the  solicitor  in  a  lunacy,  for  the 
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amount  of  his  bill  for  appraising  and  selling  property  belonging  to  the  lunatic, 
such  sale  having  been  made  under  the  authority  of  the  Court,  and  the  auc- 
tioneer having  acted  on  the  instructions  of  the  solicitor,  and  with  the  sanction 
of  the  Master,  before  whom  he  had,  at  first,  carried  in  his  claim  ;  and  a  refer- 
ence was  directed  for  the  purpose  of  ascertaining  what  would  be  a  proper  sum 
to  be  allowed  him  on  that  account.  So  where  an  action  was  brought  by  a 
solicitor  for  the  whole  amount  of  his  bill  of  costs,  after  a  tender  of  the  sum 
awarded  to  him  on  taxation,  he  was  restrained  by  injunction  at  the  instance 
of  the  representatives  of  his  client :  Re  James  Camjohell,  3  De  G.  Mac.  &  Gr. 
585. 

Sow  far  injunctions  can  he  granted  to  restrain  proceedings  in  criminal 
matters.'\ — Equity  will  not,  however,  restrain  proceedings  in  criminal  matters, 
as  on  an  indictment  on  a  mandamus,  or  on  an  information  or  writ  of  prohibi- 
tion, {Holderstaffe  v.  Saunders,  6  Mod.  16 ;  Lord  Montague  v.  Dudman,  2 
Ves.  396  j)  unless  such  proceedings  are  commenced  by  a  person  also  plaintiff 
in  equity,  relative  to  the  same  matter.  Thus,  in  the  case  of  The  Mai/or  and 
Corporation  of  York  v.  Filkington,  2  Atk.  302,  where  a  bill  and  cross  bill 
were  depending  to  establish  the  claim  to  a  sole  right  of  fishery,  the  plaintiffs 
in  the  first  suit  caused  the  agents  of  the  defendants  to  be  indicted  at  York 
Sessions  for  a  breach  of  the  peace  in  fishing  in  their  liberty.  Lord  Hardwicke, 
upon  motion,  restrained  them  from  proceeding  till  the  hearing  of  the  cause 
or  further  order.  He  observed,  that,  supposing  it  were  a  suit  for  a  right  of 
land,  where  entries  had  been  made,  and  the  bill  was  brought  to  quiet  the  pos- 
session, and  after  that  they  preferred  an  indictment  for  a  forcible  entry,  which 
is  of  a  double  nature,  as  it  partakes  of  a  breach  of  the  peace,  and  is  also  a  civil 
right,  the  Court  would  certainly  stop  the  proceedings  upon  such  indictment; 
for  where  parties  submitted  their  *right  to  the  Court,  it  certainly  had  r:i;cq4^-| 
a  jurisdiction,  and  might  interpose. 

But  it  seems  that  the  Court  would  not  have  the  same  control  over  defend- 
ants :  The  Attorney- General  v.  Cleaver,  18  Ves.  220. 

Whether  an  injunction  will  be  issued  to  restrain  proceedings  in  bankruptcy.^ 
— Although  a  person  will  be  restrained  from  using  the  debt  of  another  for  the 
purpose  of  taking  oat  a  fiat  against  him  in  fraud  of  an  agreement  entered  into 
with  respect  to  it,  (Attwood  v.  Banks,  2  Beav.  192;  Anon.,  Rolls,  8  Jur. 
1085,)  it  seems  that  equity  has  no  jurisdiction  to  interfere  in  the  mere  distri- 
bution of  the  estate  of  a  bankrupt,  either  on  the  ground  of  trust  or  otherwise. 
In  Thompson  v.  Derham,  1  Hare,  358,  the  plaintiffs  in  equity  claiming  to  be 
admitted  as  creditors  under  a  fiat  in  bankruptcy,  in  respect  of  a  breach  of  trust 
by  the  bankrupts,  which  was  the  subject  of  the  suit  in  equity,  applied,  on 
a  dividend  of  the  bankrupt's  estate  being  about  to  be  declared,  to  be  allowed 
to  enter  claim  upon  the  proceedings,  and  to  have  a  fund  reserved ;  the  appli- 
cation being  refused  by  the  commissioners,  was  renewed  by  petition  to  the 
Court  of  Eeview,  and  also  refused  by  that  Court.  A  supplemental  bill  was 
then  filed,  praying  an  injunction  to  restrain  the  assignees  from  paying  any 
dividend  which  might  be  declared,  until  the  cause  in  equity  was  heard, 
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or  without  reserving  a  sufficient  fund  to  answer  the  plaintlflF's  dematid.  It 
Was  held,  however,  by  Sir  J.  Wlgfam,  V.  C,  that  if  the  Court  of  Ohancery 
had  jurisdiction  to  interfere  in  the  distribution  of  the  estate  of  a  bankrupt, 
the  Court  ought,  upon  general  principles,  after  an  adjudication  in  bankruptcy 
on  the  subject  of  the  distribution,  to  refrain  from  exercising  such  jurisdiction  ; 
and  see  Halford  v.  Gilloib,  13  Sim.  44  j  Perry  v.  Walker,  1  Y.  &  C.  C.  C.  672. 

For  the  practice  as  to  common  and  special  injunctions  to  restrain  proceed- 
ings in  other  Courts,  see  2  Dan.  Ch.  Prac.  1210,  3rd  edit. ;  Senior  v.  Pritchard, 
16  Beav.  ^1^;Lovell  V.  Galloway,  17  Beav.  1;  15  &  16  Vict.  c.  86,  s.  58. 

How  far  parties  will  he  restrained  from  applying  for  an  Act  of  Parliament.'] 
— As  a  general  rule,  in  the  absence  of  any  circumstances  calling  for  its  inter- 
position, as  for  instance  a  breach  of  trust,  the  Court  of  Chancery  has  no  power 
to  interfere  to  deprive  a  party  of  the  right  of  applying  to  Parliament  for  a 
special  law  to  supersede  the  rules  of  property  by  which  he  finds  himself  bound, 
whether  arising  from  contract  or  otherwise.  A  leading  case  upon  this  subject 
is  that  of  Eeathcote  v.  The  North  Staffordshire  Railway  Company,  2  Mac.  & 
G.  100.  There  the  plaintiff  had  agreed  with  the  Railway  Company  to  with- 
draw his  opposition  to  their  bill  in  Parliament  in  consideration  of  their 
L  J  *completing  their  line  of  railway  in  a  particular  manner.  The  Com- 
pany subsequently  found  themselves  unable  to  carry  their  contract  into  execu- 
tion, and  gave  notice  of  their  intention  to  apply  to  Parliament  for  an  Act  to 
authorize  them  to  abandon  their  scheme.  Lord  Cottenham,  C.,  dissolving  an 
injunction  granted  by  Sir  L.  Shadwell,  V.  C,  held  that  the  Court  could  not 
interfere  to  restrain  the  company  from  making  the  application  to  Parliament. 
"It  has  been  suggested,"  said  his  Lordship,  "that  this  Court  could  not  inter- 
fere without  infringing  upon  the  privileges  of  Parliament;  so  the  courts  of 
common  law  thought  at  one  time ;  and  there  is  as  much  foundation  for  the  one 
as  for  the  other  supposition.  In  both  cases  this  Court  acts  upon  the  person, 
and  not  upon  the  jurisdiction.  In  a  proper  case,  therefore,  I  have  said  here 
and  elsewhere,  that  I  should  not  hesitate  to  exercise  the  jurisdiction  of  this 
Court  by  injunction,  touching  proceedings  in  Parliament  for  a  private  bill  or 
a  bill  respecting  property;  but  what  would  be  a  proper  case  for  that  purpose 
it  may  be  very  difficult  to  conceive.  The  case  of  Parliament  differs  widely 
from  that  of  the  courts  of  common  law :  the  province  of  the  latter  is  to  enforce 
legal  rights,  and  the  object  of  the  injunction  is  to  prevent  an  inequitable  use 
of  such  legal  right;  but  the  ordinary  province  of  Parliament  in  such  bills  is 
to  abrogate  existing  rights,  and  to  create  new  rights.  To  hold,  therefore, 
that  no  application  should  be  made  to  Parliament,  because  the  object  of  the 
application  was  to  interfere  with  some  right  or  interest  of  some  other  party, 
would  be  in  effect  to  hold  that  this  Court  should  by  its  injunction  deprive  the 

subject  of  the  benefit  of  parliamentary  interference  in  such  cases The 

injunction,  therefore,  cannot  be  granted,  upon  the  ground  that  the  Act  applied 
for  would  interfere  with  existing  rights,  it  being  the  very  object  of  it  to  do  so. 
What  difference  then  can  it  make,  whether  such  pre-existing  right  exists  by 
the  tenure  of  property  or  by  virtue  of  contracts  ?     In  both  cases  Parliament 
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has  the  same  power  of  destroying,  altering,  or  affecting  suoh  pre-existing 
rights,  providing,  as  it  always  does  or  intends  to  do,  compensation  to  the  party 
affected ;  and  in  neither  has  this  CoVrt  a  right  to  interfere  by  injunction  to 
deprive  the  subject  of  the  right  of  applying  to  Parliament  for  a  special  law  to 
supersede  the  rules  of  property  by  which  he  finds  himself  bound,  whether 
arising  from  contract  or  otherwise." 

As,  however,  it  is  unlawful,  and  in  fact  a  breach  of  trust,  to  apply  the  funds 
of  a  company  in  an  application  to  Parliament  for  powers  to  extend  the  business 
of  the  company  beyond  the  objects  for  which  it  was  constituted,  the  Court 
will  interfere  by  injunction,  at  the  suit  of  any  of  the  shareholders,  to 
^restrain  such  application  :  Simpson  y.  Denison,  10  Hare,  51.  So  L  -' 
where  it  appeared  in  a  suit  that  certain  shareholders  of  a  company  had  resolved 
to  use  its  funds,  and  to  pledge  its  credit,  and  to  make  contracts,  for  the  pur- 
pose of  making  an  application  to  Parliament  to  vary  the  original  object  con- 
templated by  the  Act  of  Parliament  by  which  the  company  was  formed,  the 
Court  of  Chancery,  at  the  instance  of  other  shareholders,  granted  an  injunction, 
restraining  the  appropriation  of  funds,  the  pledging  of  the  company's  credit, 
and  the  entering  into  contracts  in  support  of  such  an  application  to  Parliament : 
The  Great  Western  Railioa'i/  Company  v.  Rushout,  5  De  Gr.  &  Sm.  290 ;  see 
also  Cunllff  N.  Manchester  and  Bolton  Canal  Company^  2  Russ.  &  My.  480,  n. ; 
Ward  v.  The  Society  of  Attorneys,  1  Coll.  370  ;  Oolman  v.  The  Eastern 
Counties  Railway  Company,  10  Beav.  1 ;  Cohen  v.  Wilkinson,  12  Beav.  125, 
138 ;  Munt  v.  The  Shrewsbury  and  Chester  Railway  Company,  13  Beav.  1 ; 
sed  vide  Ware  v.  The  Grand  Junction  Waterworks  Company,  2  Buss.  &  My. 
470. 

Upon  the  same  principle,  where  persons  have  in  their  hands  funds  which 
have  been  appropriated  by  Act  of  Parliament  to  certain  given  purposes,  they 
cannot,  without  the  previous  consent  of  the  Court  of  Chancery,  apply  them 
for  an  extension  of  those  purposes;  although  it  is  purely  and  honafide  an 
extension,  or  a  more  enlarged  application  of  the  fund  to  those  purposes,  which 
the  legislature  has  regarded  as  good  and  beneficial.  Thus  in  the  case  of  the 
Attorney-General  N.  The  Corporation  of  Norwich,  16  Sim.  225,  Sir  L.  Shad- 
well,  V.  C,  restrained  the  Corporation  of  Norwich  from  soliciting,  at  the  ex- 
pense of  the  borough-fund,  a  bill  in  Parliament  to  enable  them  to  improve 
the  navigation  of  the  river  which  flows  through  that  town  to  Yarmouth.  "If 
this  Court,"  said  his  Honor,  "had  sanctioned  the  application  to  Parliament, 
it  would  have  allowed  the  corporation  the  expenses  of  the  application;  but  if 
trustees,  whether  they  be  a  public  body  or  private  individuals,  think  proper 
to  apply  to  Parliament,  without  the  sanction  of  the  Court,  to  enable  them  to 
carry  into  effect  a  project,  which,  however  beneficial  it  may  appear  to  be,  may 
eventually  fail,  the  Court  will  not  allow  them  to  retain  their  expenses  out  of 
the  trust  fund  :"  and  see  Munt  v.  The  Shrewsbury  and  Chester  Railway 
Company,  13  Beav.  1;  The  Attorney- General  \.  Andrews,  2  Mac.  &  Gr.  225. 

Although,  however,  funds  cannot  be  applied  by  persons  in  promoting  a  bill 
in  Parliament,  for  the  purpose  of  extending  their  powers,  they  may  be  applied 
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in  defence  of  existing  rights,  and  they  will  not  consequently  be  enjoined  by 
the  Court  of  Chancery.  Thus,  in  BrigM  v.  North,  (2  Ph.  2]  6,)  where 
L  'J  ^conservators  of  river-banks  were  empowered  by  Act  of  Parliament 
to  apply  the  funds  under  their  control  (which  were  raised  by  a  rate  upon  the 
proprietors  of  adjacent  lands)  "in  doing,  constructing,  and  executing  all  such 
works,  acts,  matters,  and  things  as  they  should  from  time  to  time  deem  neces- 
sary, proper,  or  expedient  for  putting  the  banks  into  and  maintaining  the 
same  in  a  permanent  state  of  stability,"  it  was  held  by  Lord  Cottenham,  C., 
that  they  were  authorized  to  apply  a  portion  of  the  fund  in  watching  and,  if 
necessary,  opposing  a  bill  in  Parliament  for  a  project  lower  down  the  river, 
which  was  likely  to  be  injurious  to  the  banks  under  their  superintendence. 
And  see  Attorney-General  v.  The  Mayor  of  Wigan,  Kay,  268.  So  likewise 
it  has  been  held  that  a  municipal  corporation  is  justified  in  discharging  out  of 
the  corparate  funds  the  expenses  of  opposing  quo  warranto  informations  against 
individual  members  of  the  corporation,  if  the  object  of  such  informations  be  to 
impeach  the  title,  or  destroy  the  legal  existence  of  the  corporation  as  a  body : 
Attorney- General  v.  The  Mayor  of  Norwich,  2  My.  &  Cr.  406. 

As  to  Equitable  Pleas."] — A  learned  author  shows  succinctly  the  extent  to 
which  courts  of  law  will  entertain  their  new  equitable 'jurisdiction. 

"  The  equitable  plea  wilt  only  be  admissible  in  such  cases  as,  having  regard 
to  the  machinery  of  the  courts  of  law  and  the  forms  of  proceeding  therein, 
complete  justice  can  thereby  be  done  between  the  parties.  In  all  cases,  there- 
fore, where  the  defendant  will  be  only  entitled  to  such  a  modified  relief  as 
cannot  be  properly  dealt  with  by  a  court  of  law,  he  will  still  have  to  resort  to 
a  court  of  equity ;  and,  indeed,  some  of  the  few  decisions  in  the  courts  of  law 
upon  this  subject  have  gone  so  far  as  to  say  that  no  equitable  plea  will  be 
good  unless  it  discloses  facts  which  would  entitle  the  defendant  to  an  uncon- 
ditional relief  in  equity."  William's  Introd.  to  Plead,  p.  123 ;  and  see  Mayne 
on  Equitable  Defences. 


The  rule,  that  matters  which  have  tion  of  a  case  at  law,  will  entitle  the 

received  a  judicial  determination,  can-  injured  party  to  resort  to  equity,  un- 

not  be  called  again  into  controversy,  less  there  is  some  special  ground  for 

applies  with   full  force,  as  between  its  interposition ;  Pollock  v.  Gilbert, 

courts  of  law  and  equity.     When  the  16  Georgia,  398.     But  when  a  cause 

jurisdiction  of  a  court  of  law  has  once  involves  matter  exclusively  within  the 

attached  to  a  cause,  its  decision  is  final  jurisdiction  of  equity,  its  final  deci- 

as  to  all  matters  within  its  cognizance,  sion  at  law  will  not  preclude  a  re-ex- 

and  operates  as  a  bar  to  their  subse-  amination  in  chancery.     Under  such 

quent  litigation  in  the  same  or  any  circumstances  the  doctrine  of  res  ad- 

other  tribunal.     Hence,  no  degree  of  judicata  does  not  apply.     For,  as  the 

wrong  or  injustice  in  the  determina-  matter  on  which  the  intervention  of 
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equity  is  asked,  could  not  have  been 
determined  at  law,  it  cannot  be  with- 
in the  estoppel  of  the  legal  decision ; 
White  V.  Crew,  16  Georgia,  416; 
Pollock  V.  Gilbert.  The  existence  of 
an  equitable  defence,  which  could  not 
have  been  made  available  as  a  legal 
defence,  is  therefore  a  sufficient  ground 
for  obtaining  an  injunction  from  equi- 
ty, either  before  or  after  judgment. 
These  rules  and  distinctions  were  cited 
and  approved  in  Pollock  v.  Gilbert, 
and  the  complainant  held  not  to  be 
precluded  from  making  an  equitable 
defence,  by  the  existence  of  a  judg- 
ment which  had  been  professedly 
rendered  solely  on  legal  principles. 

This  is  not,  however,  the  only 
ground  on  which  equity  interposes 
to  restrain  legal  proceedings,  by  in- 
junction. The  general  rule  is,  that 
the  estoppel  of  a  judgment  extends  to 
all  the  points  involved  in  the  cause, 
even  when  in  fact  left  undetermined. 
M'Clure  V.  Miller,  1  Bailey,  Equity, 
107 ;  2  Smith,  Lead.  Cases,  669,  5th 
Am.  ed.  At  common  law,  therefore, 
a  verdict  could  not  be  set  aside,  or  a 
judgment  opened,  because  the  party 
had  been  prevented  from  taking  ad- 
vantage of  a  good  defence  to  the  ac- 
tion, by  circumstances  beyond  his  con- 
trol. Equity,  however,  regarded  the 
matter  in  a  different  light,  and  held, 
that  when  the  merits  of  the  case  had 
not  been  considered,  the  decision 
ought  not  to  stand,  if  the  failure  to 
consider  them  had  arisen  without  the 
default  of  the  party  who  sought  to  set 
it  aside.  In  more  recent  times,  this 
doctrine  has  been  adopted  to  a  greater 
or  less  extent,  by  the  courts  of  com- 
mon law,  and  verdicts  are  now  every 
day  set  aside,  new  trials  awarded,  and 
judgments  opened,  on  grounds  which 


would  formerly  have  required  a  resort 
to  equity.  The  effect  of  this  change 
of  practice,  upon  equitable  jurisdic- 
tion will  be  considered  hereafter.  It 
is  enough  to  say  here,  that  although 
it  is  not  necessarily  a  bar  to  the  juris- 
diction of  equity,  it  has  diminished 
the  necessity  for  its  exercise,  and  the 
frequency  with  which  it  is  exerted  ; 
Herring  v.  Winans,  1  Smedes  &  Mar- 
shall, Ch.  466;  Smith  v.  Lowry,  1 
Johnson,  Ch.  320 ;  Bishop  v.  Dunn, 
3  Dana,  15. 

The  result  of  the  principles  above 
stated,  was  summed  up  by  Chancellor 
Kent,  in  the  case  of  Foster  v.  Wood, 
6  Johnson,  Ch.  89,  as  follows  :  "  The 
rule  is,  that  chancery  will  not  relieve 
against  a  judgment  at  law,  on  the 
ground  of  its  being  contrary  to  equi- 
ty, unless  the  defendant  in  the  judg- 
ment was  ignorant  of  the  fact  in  ques- 
tion pending  the  suit,  or  it  could  not 
have  been  received  as  a  defence,  or 
unless  he  was  prevented  from  availing' 
himself  of  the  defence  by  fi-aud  or 
accident,  or  the«act  of  the  opposite 
party,  unmixed  with  negligence  or 
fault  on  his  part."  And  in  The  Ma- 
rine Ins.  Co.  of  Alexandria  v.  Hodg- 
son, 7  Cranch,  332,  C.  J.  Marshall 
stated  the  rule  which  prevails  in  such 
cases  in  the  following  language : 
"  Without  attempting  to  draw  any 
precise  line  to  which  courts  of  equity 
will  advance,  and  which  they  cannot 
pass,  in  restraining  parties  from  avail- 
ing themselves  of  judgments  obtained 
at  law,  it  may  safely  be  said,  that  any 
fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  judg- 
ment, and  of  which  the  injured  party 
could  not  have  availed  himself  in  a 
court  of  law ;  or  of  which  he  might 
have  availed  himself  at  law,  but  was 
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prevented  by  fraud  or  accident,  un- 
mixed with  any  fault  or  negligence  in 
himself  or  tis  agents,  will  justify  an 
application  to  a  court  of  chancery." 
These  cases  define  the  extent  and  na- 
ture of  the  jurisdiction  of  equity, 
when  proceedings  at  law  are  in  ques- 
tion ;  and  the  principles  which  they 
establish  have  been  recognized  and 
followed  throughout  the  subsequent 
cotirse  of  decision  in  Truly  v.  Wcm- 
zer,  5  Howard,  141 ;  Hendrickson  v. 
Hincldey,  17  Id.  443 ;  Emerson  v. 
Udall,  13  Vermont,  477  ;  The  Ocean 
Lis.  Co.  V.  Fields,  2  Story,  59. 

It  is  well  settled,  in  accordance 
with  these  rules,  that  equity  will  inter- 
fere by  injunction,  either  before  or 
after  judgment,  whenever  the  cause 
is  shown  to  involve  matter  purely  of 
equitable  cognizance  and  essential  to 
its  proper  determination ;  Fannivg  v. 
Dunham,  5  Johnson,  Ch.  122  ;  Ed- 
wards V.  Varich,  1  HofFman,  Ch.  382; 
-11  Paige,  290;  5  Denio,  664,  679; 
Skinner  v.  White,  17  Johnson,  357; 
Truly  y.  Wanzer,  5  Howard,  141;  Fer- 
day  V.  Selcer,  1  Freeman,  258  ;  Mil- 
ler V.  Gaskins,  1  Smedes  &  Marshall, 
Ch.  524 ;  Greenlee  v.  Gaines,  13 
Alabama,  198  ;  French  v.  Garner,  7 
Porter,  549;  Smith  v.  Walker,  8 
Smedes  &  Marshall,  131;  Wilson  r. 
Leigh,  4  Iredell,  Equity,  97 ;  White 
V.  Crew,  16  Georgia,  416  ;  Pollock 
V.  Gilbert,  lb.  398.  And  as  the  in- 
tervention of  equity  is  essential  in 
such  eases,  to  prevent  a  failure  of  jus- 
'  tice  by  a  partial  and  incomplete  de- 
cision, it  is  a  matter  of  right,  not  of 
favor,  and  cannot  be  refused,  if  the 
grounds  on  which  it  is  asked  are  suf- 
ficiently made  out  in  pleading  and 
evidence.  Thus,  constructive  frauds 
form  one  of  the  great  heads  of  equi- 


ty, of  which  the  law  can,  in  gene- 
ral, take  no  cognizance;  ante,  vol.  1, 
591 ;  and  hence,  legal  proceedings  will 
be  stayed,  or  virtually  set  aside,  by  an 
order  enjoining  their  present  or  future 
continuance,  whenever  the  presence 
of  a  fraud  of  this  description  is  made 
known  by  those  indicia  of  covin  or 
undue  influence,  which  equity  regards 
as  irrefragiblc  evidence.  And  where 
a  surety  founds  an  application  for  an 
injunction,  on  matter  constituting  an 
equitable  and  not  a  legal  discharge 
of  the  debt;  Miller  v.  Gaskins,  1 
Smedes  &  Marshall,  Chancery,  524 ; 
Hayes  v.  Ward,  4  Johns.  Ch.  123; 
King  V.  Baldwin,  17  Johnson,  384; 
Armistead  v.  Ward,  2  Patton  & 
Heath,  504  ;  or  when  a  similar  appli- 
cation is  made  by  the  defendant  in  an 
action  at  law,  on  the  ground  of  the 
existence  of  a  mutual  credit  as  be- 
tween himself  and  the  plaintiff,  which 
entitles  him  to  a  set-off  in  equity, 
though  not  at  law,  the  application  will 
be  granted  as  a  matter  of  course,  if 
the  facts  constituting  the  equity  are 
established;  M'Clellan  v.  Kinnaird, 
6  Grattan,  352  ;  Bettison  v.  Jennings, 
8  English,  287;  Sough  v.  Ghaffin, 
4  Sneed,  238  ;  Gay  v.  Gay,  10  Paige, 
369  ;  Brittain  v.  Quiet,  1  Jones,  Eq. 
328;  Wattleworth  v.  Pitcher,  2  Price, 
46 ;  Dorsey  v.  Reese,  14  B.  Monroe, 
157.  The  same  result  will  follow, 
when  a  set-off,  which  is,  in  point  of 
fact,  mutual,  fails  at  law,  for  want  of 
legal  mutuality ;  Downer  v.  Dana,  17 
Ver.  518  ;  Blake  v.  Langdon,  19  Id. 
485;  1  Smith,  Lead.  Cas.  327, 5th  Am. 
ed. ;  or  when  an  absent  or  insolvent 
vendor  seeks  to  recover  the  purchase- 
money  in  full,  while  taking  advantage 
of  the  technicalities  of  the  law,  to  re- 
fuse the  vendee  any  abatement  or  al- 
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lowance  for  tte  damages  inflicted  by 
a  breach  of  warranty,  or  other  failure 
of  title  or  consideration ;  Green  v. 
Campbell,  2  Jones,  Eq.  446 ;  Rich- 
ardson V.  Williams,  3  Id.  116  ;  Wray 
V.  Furniss,  27  Ala.  471 ;  Walton  v. 
Bonham,  24  Id.  513.  And  relief  may, 
in  like  manner,  be  granted  when  the 
case  involves  the  settlement  of  ac- 
counts between  partners,  and  there- 
fore cannot  be  properly  or  fully  deter- 
mined at  law;  Weels  v.  Strange,  5 
Georgia,  22 ;  or  when  a  recourse  to 
law  would  give  rise  to  a  circuity  or 
multiplicity  of  actions ;  Burnes  v.  Hill, 
19  Georgia,  22;  Searchet'v.  Searchet, 
2  Ohio,  320.  The  injunction  will, 
notwithstanding,  be  so  moulded  as  to 
suit  the  circumstances  of  the  case, 
and  not  to  interfere  with  the  ends  of 
substantial  justice;  Hough  y.  Ohaffin. 
Thus,  where  the  bill  filed  by  the  com- 
plainant, set  up  an  equitable  defence 
to  an  action  brought  at  law  by  the  re- 
spondent, and  at  the  same  time,  show- 
ed the  existence  of  a  collateral  legal 
defence,  it  was  held  that  the  injunc- 
tion sh  ould  only  be  awarded  against  pro- 
ceeding at  law  after  judgment,  so  as 
to  give  room  for  the  simultaneous  de- 
termination of  the  legal  and  equitable 
controversy;  Tustin  v.  Scott,  4  Ire- 
dell, Equity,  183  ;  Ragsdale  v.  Hagy, 
9  Grattan,  409. 

But  equity  will  not  interfere  with  the 
course  of  law,  by  an  injunction,  unless 
no  adequate  remedy  can  be  found  in 
the  ordinary  course  of  legal  proceed- 
ing, which  can  seldom  be  the  case, 
when  the  defence  consists  in  a  set-off 
or  failure  of  consideration,  unless  the 
insolvency  of  the  plaintiff  leaves  the 
defendant  without  any  reasonable  hope 
of  redress,  in  a  second  action,  should 
the  first  be  suffered  to  go  against  him. 


Hence,  a  judgment  for  the  purchase- 
money  of  land  or  chattels,  will  not  be 
enjoined  for  the  breach  of  an  express 
or  implied  warranty  of  quantity  or 
title,  even  when  the  action  is  brought 
on  a  note  or  bond,  and  the  defendant 
is  precluded  setting  up  the  failure  of 
consideration,  by  way  of  recoupment 
or  defalcation ;  Beall  v.  Brown,  7 
Maryland,  393  ;  Wilkins  v.  Hogue,  2 
Jones,  Eq.  479.  In  Green  v.  Camp- 
lell,  lb.  446,  the  absence  of  the  plain- 
tiff in  such  a  suit,  from  the  jurisdic- 
tion in  which  he  sued,  and  his  resi- 
dence in  another  state  of  the  Union, 
were  held  to  constitute  a  special  equi- 
ty, analogous  to  that  growing  out  of 
insolvency,  which  varied  this  rule, 
and  constituted  a  sufficient  ground  for 
an  injunction  ;  but  the  point  was  de- 
cided the  other  way  in  Beall  v.  Brown, 
and  the  defendant  remitted  to  his  re- 
medy by  action. 

It  is  sufficiently  obvious,  that, 
where  a  defence  is  not  one  of  equi- 
table cognizance,  it  cannot  be  sus- 
tained by  equitable  process,  unless 
some  special  ground  is  laid  to  justify 
the  interposition  of  equity.  A  party 
cannot  ask  for  relief  in  equity,  on 
the  ground  that  he  has  failed  or 
omitted  to  make  a  legal  defence  at 
law.  iJayv.  Cwmwim^s,  19  Vermont, 
496 ;  M'  Vickar  v.  Wolcott,  4  John- 
son, 510 ;  Hempstead  v.  Watkins,  1 
English,  317;  Allen  v.  Hopson,  1 
Freeman,  276 ;  The  Marine  Ins.  Co. 
of  Alexandria  v.  Hodgson,  7  Cranch, 
332 ;  Peace  v.  Nailing,  1  Dev.  Eq. 
239 ;  Champion  v.  Miller,  2  Jones, 
Eq.  194;  White  v.  Cashel,  2  Swan,  55. 
This  rule  is  absolutely  infiexible,  and 
cannot  be  violated,  even  when  the  judg- 
ment in  question  is  manifestly  wrong 
in  law  or  ia  fact,  or  when  the  effect 
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of  allowing  it  to  stand,  will  be  to 
compel  the  payment  of  a  debt  which 
the  defendant  does  not  owe,  or  which 
he  owes  to  a  third  person,  or  which 
has  in  fact  been  discharged  wholly 
or  in  part  by  payment ;  Marnsbarger 
V.  Kinney,  13  Grattan,  511 ;  Buch- 
master  t.  Grundy,  3  Gilman,  626; 
The  State  Bank  v.  Stanton,  2  Id. 
352;  Paynter  v.  Evans,  7  B.  Mon- 
roe, 420 ;  Shortridge  v.  Bartlett,  lb. 
249 ;  Vaughn  v.  Johnson,  1  Stock- 
ton, Ch.  173 ;  Dilly  v.  Barnard,  8 
Gill  &  Johnson,  170;  Prather  v. 
Prather's  Adm'r,  11  Id.  110;  1 
English,  79;  Bently  v.  Dillard ; 
Andrews  v.  Fenter,  1  Arkansas,  186; 
Hartson  v.  Davenport,  2  Barb.,  Ch. 
77 ;  Vilas  v.  Jones,  1  Comstock,  274; 
Perrine  v.  Striker,  7  Paige,  598 ; 
Powell  V.  Watson,  6  Iredell,  Equity, 
94 ;  it  being  thoroughly  well  settled, 
that  the  estoppel  of  a  judgment  is 
absolutely  conclusive  on  all  matters, 
which  could  and  ought  to  have  been 
considered  and  passed  upon  in  ren- 
dering it,  and  cannot  be  disproved 
or  defeated,  either  at  law  or  in  equi- 
ty, by  proof  that  law  was  mistaken 
by  the  court,  or  misapprehended  and 
misapplied  by  the  jury;  Vaughn  v. 
Johnson,  1  Stockton,  Ch.  173 ;  2 
Smith,  Leading  Cases,  673,  5th  Am. 
ed.  But  when  a  defence  is  purely 
equitable,  an  unsuccessful  attempt  to 
set  it  up  at  law  will  not  preclude  the 
right  of  subsequent  recourse  to  equity ; 
The  Bank  of  Belloios  Falls  v.  The 
Rail  Road,  2  Williams,  470 ;  JVelson 
V.  Dunn,  15  Alabama,  501 ;  White  v. 
Washington's  Ex'rs,  5  Grattan,  645; 
Power  V.  Reeder,  9  Dana,  6 ;  The 
State  Bank  v.  Bozeman,  8  English, 
631 ;  NevAon  v.  Field,  16  Arkansas, 
216.     Nor  will  a  failure  to  take  ad- 


vantage of  a  good  legal  defence,  ope- 
rate as  a  bar  to  an  application  for  an 
injunction,  founded  on  the  existence 
of  an  equitable  defence ;  Greenlee  v. 
Gaines,  13  Alabama,  198. 

There  is  some  difficulty  in  ascer- 
taining and  defining  the  right  to  in- 
terfere by  injunction,  where  the  sub- 
ject-matter in  controversy  is  within 
the   jurisdiction    both    of   law    and 
equity.      The   general   rule   is   well 
■settled,  that  the  extension  of  juris- 
diction at  law,  does  not  oust  that  of 
equity,  nor    preclude   a   party  from 
seeking  relief  under  the  latter  sys- 
tem, because  its  principles  have  been 
adopted  by  the  former;  ante.     But  it 
( is  equally  well  settled  that,  as  between 
Vconcurrent  jurisdictions,  that  which  i 
ifirst   attaches    will   have  the   prefe- ) 
renee;    Merrill   v.    Lake,   16   Ohio, 
373;    Mallett  v.    Dexter,   1   Curtis, 
178 ;    Stearns  v.    Stearns,   16   Mass. 
,  171.     Hence,  it  happens  that  evea 
when  a  party  might  have  gone  into 
i  equity  in  the  first  instance,  he  may 
f  be    precluded    from    adopting    that 
]  course  by  the  institution  of  adverse 
proceedings  at  law;  Mason  v.  Piggott, 
11  Illinois,  85 ;  Ross  v.  Buchanan,  13 
Id.  55.     For,  if  the  subject-matter  in 
controversy  be  of  legal  as  well  as  equit- 
able cognizance,  the  jurisdiction  of  the 
legal  tribunal  cannot  be  divested  un- 
less on  special  grounds,  after  it  has 
once  attached,  and  the    decision  at 
law   will   be    conclusive   in    equity; 
Anderson  v.   Roberts,    18    Johnson, 
515;  Bumpass  v.    Reams,  1  Sneed, 
595;   The  Bank  of  Bellows'  Falls  v. 
The  Rail Road,2Wi\\i&ms,  All.     It 
has   consequently    been   determined, 
that  chancery  will  not  sustain  a  bill 
filed   to   withdraw  a   case    from  law, 
•,  and  transfer  it  to  equity,  when  the 


EARL     OP     OXFORD   S     CASE. 


185 


subject-matter  lies  equally  wittin  the 
jurisdiction  of  bott ;  Crane  v.  Bun- 
nell, 10  Paige,  333 ;  Gould  v.  Hayes, 
19  Alabama,  438  ;  Smith  v.  M'lver, 
9  Wheaton,  532.  Fraud  is  one  of 
the  great  heads  of  equity  jurispru- 
dence, and  will,  therefore,  in  general 
justify  a  resort  to  a  court  of  equity. 
But  it  is  also,  in  most  instances,  ( 
within  the  jurisdiction  of  the  courts  < 
of  common  law ;  Russell  v.  Clark,  7  t 
Cranch,  69 ;  Fleming  v.  Slocum,  18 
Johnson,  403 ;  Hazard  v.  Irwin,  18 
Pick.  95.  When,  therefore,  a  ques- 
tion of  actual  fraud  arises  in  a  legal 
tribunal,  it  becomes  a  matter  purely 
of  legal  cognizance,  and  ceases  to  be 
within  the  jurisdiction  of  equity. 
"  In  all  cases  of  concurrent  jurisdic- 
tion," said  Marshall,  C.  J.,  in  Smith 
V.  M'lver,  9  Wheaton,  532,  "the 
court  which  first  obtains  possession 
of  the  cause  must  decide  it;"  and 
he  consequently  refused  to  entertain 
a  bill  filed  to  obtain  a  re-examination 
in  equity,  on  the  ground  of  fraud,  of 
matters  which  had  already  received 
a  determination  at  law.  Nor  can  the 
defendant  acquire  a  right  to  resort 
to  equity,  under  these  circumstances, 
by  omitting  to  take  advantage  of  the 
defence  at  law;  Foster  v.  The  State 
Bank,  17  Alabama,  672 ;  Jamison  v. 
3fay,  8  English,  600 ;  Bently  v.  Bil- 
lard ;  Andrews  v.  Foster  ;  for  nothing 
is  better  settled,  than  that  the  estop- 
pel of  a  judgment  extends  to  all  mat- 
ters material  to  the  decision  of  the 
cause,  although  not  actually  litigated 
or  decided;  Bruen  v.  Hone,  2  Bar- 
bour, 586 ;  Le  Guen  v.  Governeur, 
1  Johnson,  Cases,  436. 

It  follows,  that  a  resort  cannot  or- 
dinarily be  had  to  equity,  on  the 
ground  of  a  failure  to  set  up  fraud 


as  a  defence  in  a  court  of  common 
law,  unless  the  fraud  is  wholly  or 
in  part  constructive,  and  thus  ex- 
clusively within  the  jurisdiction  of 
chancery;  Le  Guenv.  Gouverneur ; 
Critchfield  v.  Porter,  3  Hammond, 
518 ;  Haden  v.  Garden,  7  Leigh, 
157 ;  ante,  vol  1,  591 ;  and  when 
the  defendant,  in  an  action  brought 
on  the  judgment  of  another  state, 
suffered  the  case  to  go  by  default, 
and  then  applied  to  equity  for  relief, 
on  the  ground  that  the  original  judg- 
ment had  been  obtained  by  fraud,  it 
was  decided  that  the  fraud  would 
have  been  a  good  legal  defence,  and 
could  not  be  set  up  in  equity,  after 
it  had  passed  over  at  law;  Fletcher 
v.  Rapp,  Smedes  &  Marshall,  Ch. 
374. 

It  is  a  necessary  consequence  of 
these  premises,  that  a  set-oif,  being  in 
general  equally  valid  at  law  and  in 
equity,  will  not  ordinarily  furnish  a 
sufficient  reason  for  the  intervention 
of  the  latter  to  restrain  or  control 
proceedings  which  have  been  insti- 
stituted  in  the  former;  George  v. 
Strange,  14  Grattan,  499 ;  Rives  v. 
Rives,  7  Eichardson,  Eq.  353  ;  Beall 
Y.  Brown,  7  Maryland,  393.  The 
rule  was  so  held  in  Hendrickson  v. 
Hinckley,  5  M'Lean,  17 ;  17  Howard, 
443,  and  the  refusal  of  a  set-off  at 
law,  held  to  preclude  the  right  to  set 
it  up  subsequently  by  an  injunction 
in  equity.  Defences  founded  upon  a 
breach  of  warranty,  or  growing  out  of 
an  entire  or  partial  failure  of  consi-  ;; 
deration  or  title,  fall  within  the  same  /' 
principle,  even  when  their  nature  or 
that  of  the  demand  against  which 
they  are  made  is  such  as  to  render 
them  legally  inadmissible ;  Beall  v. 
Brown,  7  Maryland,  393 ;    Wilkins  v. 
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Hague,  2  Jones,  Eq.  479 ;  equity 
following  the  law  when  a  set-off  is  in 
question,  as  well  as  in  all  other  cases, 
unless  there  is  some  sufficient  reason 
for  departing  from  it.  Hence,  in 
order  to  make  a  set-off  a  ground  for 
an  injunction,  the  complainant  must 
show  first  that  the  set-off  could  not 
have  heen  made  at  law,  and  next, 
that  there  are  special  circumstances 
which  make  it  good  in  equity;  the 
mere  fact  that  a  defence  has  heen  ex- 
cluded in  the  former  jurisdiction,  be- 
ing a  reason  for  overruling  rather  than 
for  sustaining  it  in  the  latter.  Mat- 
ter, however,  which  is  purely  equit- 
able, and  for  which  no  remedy  could 
be  given  at  law,  either  as  a  defence 
or  cause  of  action,  obviously  does 
not  come  within  this  principle,  and 
may  he  a  good  ground  for  issuing 
an  injunction ;  Ragsdale  v.  Sagy, 
9  Grattan,  409;  Terry  v.  Wooding,  2 
Patton  &  Heath,  178.  And  when  a  set- 
off fails  for  want  of  mutuality  at  law, 
which  is  really  mutual  in  the  eye  of 
equity^  the  form  may  be  disregarded 
and  the  defendant  protected  by  giving 
effect  to  the  substance.  Thus  a  judg- 
ment against  a  principal  and  surety, 
on  an  obligation  given  by  both,  will 
be  viewed  by  equity  as  being  prima- 
rily the  debt  of  the  principal,  and  con- 
sequently giving  a  right  to  require 
that  a  debt  due  to  him  severally  by  the 
creditor  should  beset  off  against  it; 
Downer  v.  Dana,  17  Vermont,  518  ; 
Blahe  V.  Lyndon,  19  Id.  496.  The 
court  adverted  to  the  insolvency  of  the 
party  who  had  obtained  the  judgment, 
as  strengthening  the  claim  of  the  com- 
plainant to  be  relieved  against  it,  but 
seem  to  have  been  of  opinion,  that  his 
equity  would  have  been  sufficient  had 
this  feature  been  absent.     And  when 


two  parties  have  cross  demands  or  ac- 
tions against  each  other,  growing  out  of 
the  same  transaction,  the  insolvency  or 
absence  from  the  state  of  one,  has 
sometimes  been  held  sufficient  to  en- 
title the  other  to  bring  both  demands 
before  a  chancellor,  for  the  purpose  of 
having  one  set  off  against  the  other,  and 
the  recovery  reduced  to  the  amount 
really  due  upon  a  final  settlement  of  the 
whole  controversy ;  Green  v.  Camp- 
lell,  2  Jones,  Eq.  446;  Walton  v. 
BonTiam,  24  Alabama,  513 ;  Wray 
V.  Furniss,  27  Id.  471.  But  in 
BeaU  V.  Brown,  7  Maryland,  393, 
the  non-residence  of  the  plaintiff  waa 
held  not  to  be  a  sufficient  reason  to 
vary  the  rule  of  law,  or  warrant  the 
interference  of  equity,  and  an  injunc- 
tion which  had  been  asked,  for  the 
purpose  of  enabling  the  defendant  to 
recoup  the  damages  resulting  from  a 
breach  of  warranty  in  a  sale  of  chat- 
tels, from  a  note  which  had  been 
given  for  the  price,  refused  on  the 
ground  that  if  the  defence  was  admis- 
sible at  law,  it  was  precluded  by  the 
judgment,  and  if  it  was  not,  it  was 
necessarily  and  equally  inadmissible 
in  equity.  There  can,  however,  be 
no  doubt  that  when  a  failure  or  defect 
of  title  gives  rise  to  a  special  equity 
not  cognizable  at  law,  it  may  be  en- 
forced by  chancery  either  as  a  set-off 
or  as  an  independent  action;  Rags- 
dale  V.  Sagy,  9  Grattan,  409  ;  Kawle 
on  Covenants  for  Title,  2d  ed.  671. 

Judgments  obtained  for  usurious 
debts  or  obligations,  have  been  said  to 
stand  on  the  same  footing  with  those 
which  are  vitiated  by  fraud,  because 
the  usury  might  have  been  pleaded  in 
bar  at  law,  and  a  discovery  in  aid 
of  the  plea  sought  in  equity ;  Thomp- 
son V.  Berry,  3  Johnson,  Ch.  395 ; 


EARL     OF      oxford's     CASE. 


187 


Brown  v.  Swann,  10  Peters,  497; 
Dai/  V.  Oummings,  19  Vermont,  496  j 
but  the  point  was  decided  the  other 
way  in  Gough  v.  Pratt,  9  Maryland, 
526 ;  and  Thomas  v.  Watts,  lb.  536, 
note,  on  the  ground  that  when  an  act 
or  contract  is  prohibited  by  statute, 
everything  which  is  done  under  or 
based  upon  it  is  necessarily  void,  and 
the  illegality  may  consequently  be  set 
up  even  after  judgment.  A  similar 
view  was  taken  in  West  v.  Beams,  3 
Harris  &  Johnson,  568;  and  Fanning 
V.  Dunham,  5  Johnson,  Ch.  122 ;  and 
a  judgment  which  had  been  confessed 
for  a  usurious  debt,  perpetually  en- 
joined by  chancery.  And  in  White 
V.  Washington,  5  Grattan,  645,  the 
same  rule  was  applied  to  gaming  secu- 
rities, and  the  defendant  said  to  be 
entitled  either  to  make  his  defence 
at  law,  or  to  lie  by  until  judgment 
had  gone  against  him  there,  and  then 
apply  for  relief  to  chancery. 

The  doctrine  that  equity  will  not 
enjoin  a  judgment  on  grounds,  which 
could  or  might  have  been  considered 
and  decided  by  the  court  in  which 
the  judgment  was  pronounced,  is,  tho- 
roughly well  settled  by  the  authori- 
ties; Anderson  v.  Roherts,  18  John- 
son, 515;  Orcuttv.  Orms,  3  Paige, 
459  ;  DUIt/y.  Barnard,  8  Gill  &  J., 
170 ;  Vilas  v.  Jones,  1  Comstock, 
274 ;  Green  v.  Robinson,  5  Howard, 
80 ;  Hmiston  v.  Royston,  1  Smedes  & 
Marshall,  238  ;  Thomas  v.  Phillips, 
4  Id.  358;  Williams  v.  Jones,  10 
Id.  108  ;  Garden  v.  Haden,  7  Leigh, 
157;  Brown  v.  Stone,  10  Peters, 
497;  Benty  v.  Dillard,  1  English, 
79 ;  Dichson  v.  Richardson,  16  Ar- 
kansas, 114;  Minor  v.  Stone,  1  Lou- 
isiana, Ann.  K.  283;  Snediher  v. 
Pearson,  2  Barbour,  Ch.  107;    and 


applies  without  exception  to  all  cases 
falling  within  the  original  and  co- 
ordinate jurisdiction  of  law  and  equity; 
but  its  application  is  not  so  certain  or 
universal  in  matters  where  the  courts 
of  law  have  borrowed  and  appropri- 
ated the  doctrines  of  equity.  For  in 
such  cases,  the  remedy  at  law  is  often 
uncertain,  and  even  when  well  esta- 
blished, is  administered  by  different 
and  less  stringent  methods.  To  hold 
a  resort  to  equity,  precluded  by  the 
institution  of  adverse  proceedings  at 
law,  in  every  case  in  which  the  law 
has  invaded,  what  was  once  the  exclu- 
sive domain  of  chancery,  might  there- 
fore produce  injustice,  by  excluding 
the  defendant  from  the  tribunal  in 
which  his  defence  would  be  most 
effectual,  and  concluding  him  by  a 
decision  in  another  forum,  where  he 
may  have  omitted  to  defend  himself, 
under  the  impression  that  his  defence 
would  not  be  admitted.  Equity  is 
therefore  averse  to  depriving  the 
complainant  of  the  right  of  making 
a  defence  purely  equitable  in  equity, 
because  it  has  become  a  matter  of 
legal  cognizance,  and  will  sometimes 
allow  it  to  be  made  the  ground  of  an 
injunction,  after  an  unsuccessful  at- 
tempt to  set  it  up  at  law;  Gallo- 
way V.  M'Elroy,  3  Alabama,  406; 
Harlan  v.  Wingate,  2  J.  J.  Marshall, 
138;  Dorsey  v.  Reese,  14  B.  Monroe, 
157;  Clay  v.  Fry,  3  Bibb,  248;  Ellis 
V.  Bihl),  2  Stewart,  63 ;  Sempsted  v. 
Wathins,  1  English,  317 ;  Boyce  v. 
Grundy,  3  Peters,  210.  The  point 
arose  in  the  case  of  King  v.  Baldwin, 
2  Johnson,  Ch.  554;  17  Johnson,  384, 
where  the  complainant  who  had  failed 
in  an  attempt  to  set  up  an  equitable 
defence,  to  an  action  on  a  promissory 
note,  which  he  had  signed  as  surety, 
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came  into  equity  for  relief  on  the 
same  matter,  that  had  been  overruled 
at  law.  This  application  was  refused 
by  Chancellor  Kent,  on  the  ground 
that  the  defence  thus  set  up  was  in- 
sufficient, both  at  law  and  in  equity ; 
but  he  expressed  a  strong  opinion  that 
as  the  jurisdiction  of  both  tribunals 
had  become  concurrent  in  questions 
of  suretyship,  the  defence  could  not 
be  sustained  in  one,  after  being  over- 
ruled in  the  other.  But  this  decision 
was  reversed  by  the  Court  of  Errors, 
who  held,  that  to  preclude  a  party 
from  relying  on  an  equitable  defence 
as  a  reason  for  setting  aside  a  legal 
decision,  it  must  appear  not  only  that 
the  defence  thus  relied  on  was  of  legal 
cognizance,  but  that  it  was  recognized 
and  passed  upon  as  such  by  the  court 
of  law.  A  similar  view  was  taken  in 
Viele  V.  Hoag,  24  Vermont,  446 ;  and 
a  surety  held  entitled  to  restrain  the 
execution  of  a  judgment,  on  the 
ground  that  time  had  been  given  by 
the  creditor  to  the  principal ;  which, 
although  equitable,  might  under  the 
modern  cases,  have  constituted  a  good 
defence  at  law.  The  court  cited  and 
relied  on  the  case  of  Kemp  v.  Pryor, 
7  Vesey,  249,  and  the  well  settled 
principle  that  the  extension  of  juris- 
diction at  law,  will  take  nothing  from 
the  duties  or  powers  of  equity,  and 
will  merely  enable  the  suitor  to  have 
recourse  to  either  forum  at  his  plea- 
sure ;  ante,  vol.  1,  p.  169.  In  DicMn- 
son  V.  The  Commissioners,  6  Indiana, 
128,  the  point  was  however  decided 
the  other  way,  and  the  surety  held  to 
be  precluded  from  seeking  a  remedy 
in  equity,  which  might  have  been 
found  in  the  ordinary  course  of  legal 
proceedings.  It  has,  however,  been 
repeatedly  decided,  that  a  surety  may 


come  into  equity  for  the  purpose  of 
obtaining  indemnity  or  contribution 
from  his  co-sureties  or  from  the  prin- 
cipal, notwithstanding  the  facility  for 
attaining  the  same  end  by  ai  resort  to 
an  action  of  assumpsit  for  money  paid, 
laid  out,  and  expended,  or  on  the  pro- 
mise to  indemnify,  implied  in  all  cases 
as  between  principal  and  surety ;  ante, 
vol.  1,  p.  169;  and  his  right  to  equit- 
able relief  and  exoneration  against  the 
demands  of  the  creditor,  would  seem 
to  stand  on  a  still  higher  footing,  as 
being  one  of  the  last  and  least  assured 
encroachments  of  law  on  the  dominion 
of  chancery.  But  whatever  the  true 
rule  may  be,  when  the  jurisdiction  of 
the  courts  of  law  is  extended  by  them- 
selves and  of  their  own  motion,  there 
can  be  little  doubt  that  the  gift  of 
equitable  powers  by  statute,  will  be  at- 
tended by  all  the  incidents  which  flow 
from  the  exercise  of  a  concurrent 
jurisdiction  under  ordinary  circum- 
stances. We  may  consequently  in- 
fer, that  the  blending  of  equitable 
and  legal  powers,  which  has  recently 
taken  place  in  England  and  in  some 
of  the  states  of  this  country ;  ante,  175, 
will  reduce  the  number  of  occasions 
for  the  intervention  of  chancery, 
and  it  has  been  held,  in  New  York, 
that  whenever  the  defendant  can 
make  an  equitable  defence  by  answer, 
under  the  new  code  of  pleading  and 
practice,  he  will  be  bound  to  take  ad- 
vantage of  the  opportunity  thus  afford- 
ed, and  cannot  make  his  failure  or 
default  a  reason  for  a  subsequent  ap- 
plication for  an  injunction ;  Winjield 
V.  Bacon,  24  Barb.  154. 

It  has  also  been  held,  that  the  sum- 
mary determination  of  a  question  at 
law  upon  motion,  will  not  preclude  a 
subsequent  and  more  formal  appeal  to 
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equity,  even  where  tte  point  was 
heard  and  determined  upon  equitable 
principles.  Thus  in  Simpson  v.  Hart, 
1  Johnson,  Ch.  98 ;  14  Johnson,  63, 
the  Court  of  Errors  reversed  the  de- 
cision of  the  chancellor  in  the  court 
below,  and  held  that  the  refusal  of  a 
motion  to  set  off  one  judgment  against 
another  by  a  legal  tribunal,  would  not 
preclude  the  unsuccessful  party,  from 
subsequently  accomplishing  the  same 
object  through  the  medium  of  a  bill 
in  chancery.  The  same  point  was  de- 
cided in  the  subsequent  case  of  Arden 
V.  Patterson,  5  Johnson,  Ch.  44. 

But  there  can  be  little  doubt,  that 
when  a  matter  has  been  heard  and  de- 
termined at  law  on  equitable  grounds, 
the  decision  will  be  prima  facie  con- 
clusive in  equity ;  Matson  v.  Field,  10 
Missouri,  100 ;  Burton  v.  Synson,  14 
Arkansas,  32;  although  the  result 
may  be  different  when  a  good  equit- 
able defence  is  overruled  in  conse- 
quence of  a  plain  misconception  of 
equitable  principles,  or  from  the  well 
or  ill-founded  impression  that  it  belongs  ' 
exclusively  to  the  jurisdiction  of  chan- 
cery ;  King  v.  Baldwin ;  Simpson  v. 
Hart,  14  Johnson,  63;  White  v. 
Washington,  5  Grattan,  645  f  and  a 
strong  opinion  was  intimated  in 
Schroeppell  v.  Shaw,  8  Comst.  446, 
that  a  failure  to  set  up  a  defence  with- 
in the  present  cognizance  of  law,  can- 
not be  excused,  on  the  ground  that  it 
was  once  within  the  exclusive  juris- 
diction of  chancery. 

Matters  will  sometimes  be  with- 
drawn by  injunction  from  the  courts 
of  common  law,  in  which  they  ordi- 
narily have  concurrent  or  exclusive 
jurisdiction  with  equity,  when  it  ap- 
pears that  from  special  circumstances 
they  cannot  do  complete  justice,  or 


act  without  disadvantage  to  one  or 
both  of  the  parties ;  Hamilton  v.  Cum- 
mings,  1  Johnson,  Ch.  517;  The 
Bank  of  Bellows'  Falls  v.  The  Rail 
.Boac?,  2  Williams,  471.  Thus  in  Gash 
V.  Ledbetter,  6  Iredell,  Eq.  183,  an 
injunction  was  awarded  to  restrain  an 
action  of  partition,  on  the  ground  that 
the  property  could  not  be  divided 
without  injury,  and  that  the  interposi- 
tion of  equity  was  necessary  to  effect 
a  sale.  So  when  from  the  number  of 
persons  claiming  severally,  although 
in  the  same  right,  or  from  the  nature 
of  the  right  itself,  it  cannot  be  deter- 
mined finally  at  law,  or  not  without  a 
multiplicity  of  suits,  equity  may  en- 
tertain a  bill  for  the  purpose  of  en- 
joining further  legal  proceedings,  and 
having  the  whole  matter  disposed  of 
by  one  issue ;  Huntington  v.  Nicoll,  3 
Johnson,  566 ;  Livingston  v.  Livings- 
ton, 6  Johnson,  Ch.  497;  although  this 
can  only  be  done,  when  the  right  has 
been  distinctly  determined  at  law 
against  a  party,  who,  notwithstand- 
ing, .continues  to  prosecute  frivolous 
or  vexatious  suits,  turning  on  the 
same  questions,  or  when  the  number 
of  parties  is  so  great  as  to  threaten 
great  delay  and  expense,  and  thus  re- 
quire the  aid  of  equity  to  bring  all  the 
persons  interested  within  the  scope  of 
one  decision ;  Eldridge  v.  Hill,  2  John- 
son, Ch.  261;  Thompson  v.  Ehigle,  3 
Green,  Ch.  271 ;  West  v.  The  Mayor 
of  New  York,  10  Paige,  539.  And 
when  the  result  of  one  legal  proceed- 
ing will  or  should  be  governed  in  point 
of  law  or  equity,  by  the  decision  of 
another,  the  first  may  be  stayed  by  in- 
junction until  the  second  is  deter- 
mined; Preston  v.  Harris,  2  Cush- 
man,  247.  But  the  general  rule  that 
courts  should  not  interfere  with  each 
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other's  proceedings,  on  points  where 
they  have  a  common  or  co-ordinate 
jurisdiction,  is  sanctioned  by  consi- 
derations of  policy  and  reason,  and 
should  not  be  disregarded  unless  an 
adherance  to  it  would  result  in  a 
failure  or  denial  of  justice,  in  conse- 
quence of  the  inadequacy  of  the  means 
of  the  tribunal  whose  authority  has 
first  attached,  and  the  superior  powers 
of  the  other;  The  Bank  of  Bellows' 
Falls  V.  The  Rail  Road,  2  Williams, 
471. 

In  the  eases  hitherto  considered, 
the  application  to  equity  was  made  for 
the  purpose  of  giving  effect  to  a  de- 
fence purely  equitable,  and  which  could 
not  be  made  available  at  law.  But 
there  is  a  numerous  class  of  cases, 
in  which  the  application  is  based  on 
the  existence  of  a  legal  defence,  which 
the  complainant  has  been  prevented 
from  rendering  effectual.  This  was  a 
frequent  ground  for  the  interposition 
of  equity,  before  the  practice  of  award- 
ing new  trials  was  introduced  into  the 
courts  of  common  law.  For  when  the 
circumstances,  by  which  a  legal  de- 
fence had  been  precluded,  were  of 
such  a  nature  as  to  come  under  any  of 
the  heads  of  equitable  jurisdiction, 
there  was  every  reason  why  equitable 
relief  should  be  afforded.  But  as  the 
courts  of  law  now  regulate  this  branch 
of  their  practice  on  equitable  princi- 
ples, and  grant  new  trials,  or  open 
judgments,  whenever  a  party  has  been 
prevented  from  taking  advantage  of  a 
good  legal  defence,  by  the  fraud  of 
his  opponent,  or  uncontrollable  acci- 
dent, a  resort  to  equity  is  seldom  ne- 
cessary :  and  when  unnecessary,  might 
have  been  thought  to  be  precluded  by 
the  general  principle,  that  a  party 
whose  cause  has  been  litigated  in  one 


forum,  cannot  seek  relief  in  another, 
on  any  ground  which  could  have  been 
taken  in  the  first.  "Applications  to 
this  court  for  a  new  trial,"  said  Chan- 
cellor Kent,  in  Smith  v.  Lowry,  1 
Johnson,  Ch.  320,  "  are  very  rare  in 
modern  times,  since  courts  of  law  exer- 
cise the  same  jurisdiction,  and  to  the 
same  liberal  extent.  In  the  late  case 
of  Bateman  v.  Willoe,  1  Schoale  & 
Lefroy,  201,  Lord  Eedesdale  observed 
that  '  a  bill  for  a  new  trial  was  watched 
by  equity  with  extreme  jealousy,  and 
it  must  see  that  injustice  has  been 
done,  not  merely  through  the  inatten- 
tion of  the  parties ;'  and  he  held  it  to 
be  unconscientious  and  vexatious,  to 
bring  into  a  court  of  equity  a  discus- 
sion, which  might  have  been  had  at 
law."  Even  in  the  old  cases,  and  be- 
fore new  trials  were  much  known  and 
used  at  law,  the  court  of  chancery  pro- 
ceeded with  great  caution  in  award- 
ing a  new  trial  at  law.  In  Curtis  v. 
Smallbridge,  1  Ch.  Cas.  43 ;  2  Free- 
man, 178,  the  bill  was  for  relief  against 
a  recovery  in  trover;  and  though  it  ap- 
peared, that  the  recovery  was  unjust, 
and  had  so  been  admitted  by  the  plain- 
tiffin  law,  yet,  as  it  did  not  appear,  that 
the  defendant  at  law  was  prevented 
by  accident  from  having  his  witnesses 
at  the  trial,  the  Master  of  the  Kolls 
would  not  grant  a  new  trial  for  the 
neglect  of  the  party,  and  so  dismissed 
the  bill.  In  Tovey  v.  Young,  Prec. 
in  Ch.  193,  the  bill  for  a  new  trial 
at  law  was  dismissed,  though  the  plain- 
tiff had  discovered,  since  the  trial, 
that  the  principal  witness  against  him 
was  interested ;  and  the  lord  keeper 
observed,  that  "  new  matter  may,  in 
some  cases,  be  ground  for  relief,  but 
it  must  not  be  what  was  tried  before; 
nor,  when  it  consists  in  swearing  only, 
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will  I  ever  grant  a  new  trial,  unless  it 
appears  by  deed  or  writing,  or  that  a 
witness,  on  whose  testimony  the  ver- 
dict was  given,  was  convicted  of  per- 
jury." And  Lord  Hardwicke,  in 
Richards  v.  Symes,  2  Atk.  319,  re- 
fused a  new  trial  on  the  suggestion, 
that  the  party  was  not  apprised  of  a 
particular  evidence,  and,  therefore, 
not  prepared  to  meet  it.  The  chan- 
cery cases  have  generally  agreed  in 
granting  a  new  trial  at  law,  on  the 
discovery,  since  the  trial,  of  a  receipt 
or  acquittance  in  full  of  the  demand. 
(The  master  of  the  rolls,  in  The  Coun- 
tess of  Gainsborough  v.  Gifford,  2  P. 
Wms.  424;  Eennell  v.  Kelland,  1  Eq. 
Cas.  Abr.  377,  and  2  Vern.  437, 
cited  lb. ;  Williams  v.  Lee,  3  Atk. 
223.)  But  since  the  decision  in  the 
King's  Bench,  in  Marriott  v.  Hamp- 
ton, 7  Term  Rep.  269,  this  doctrine 
seems  to  be  overruled,  on  the  broad 
ground,  that  there  must  be  an  end  of 
litigation ;  and  it  may  be  questioned 
whether  equity  would  now  interfere, 
even  in  this  case,  after  the  refusal  by 
a  court  of  law.  I  find  that  so  early 
as  the  case  of  Sewell  v.  Freeston,  1 
Ch.  Cas.  65,  the  court  of  chancery 
refused  assistance,  where  the  defend- 
ant at  law  had  written  a  letter,  which 
the  plaintiff  could  not  prove  at  the 
trial,  and  which  would  have  discharged 
him.  Language  equally  strong  was 
held  by  the  same  judge,  in  Simpson 
V.  Hart,  ante,  189,  where  he  said  : 
"  Before  courts  of  law  were  in  the  ex- 
ercise of  their  present  liberal  juris- 
diction over  the  subject  of  new  trials, 
the  parties  were  frequently  forced  into 
equity  to  be  relieved  from  oppressive 
verdicts;  3  Black.  Com.  388;  Vaux 
v.  Shelley,  Rep.  temp.  Finch,  472; 
since,  however,  that  jurisdiction  has 


been  well  established,  and  freely  ex- 
ercised, on  equitable,  as  well  as  legal 
grounds,  the  party  failing  in  his  ap- 
plication at  law  for  a  new  trial,  will 
not  be  relieved  in  equity,  at  least,  upon 
the  same  merits  already  discussed,  and 
fully  within  the  discretion  of  a  court 
of  law.  Where  courts  of  law  and 
equity  have  concurrent  jurisdiction 
over  a  question,  and  it  receives  a  de- 
cision at  law,  equity  can  no  more  re- 
examine it  than  the  courts  of  law,  in 
a  similar  case,  could  re-examine  a  de- 
cree of  the  court  of  chancery."  The 
same  ground  was  taken  in  Powers  v. 
Butler,  3  Green,  Ch.  465,  where  the 
court  held  the  following  language : 
"  New  trials  were  granted  by  courts 
of  law  at  a  very  early  date,  as  early, 
at  least,  as  the  year  sixteen  hundred 
and  fifty-five,  and  even  before  that 
time,  as  appears  from  Slade's  case. 
Style,  138,  and  by  a  remark  of  Glynn, 
Chief  Justice,  in  Wood  v.  Gurist, 
Stylle,  446;  although  no  report  is 
found  further  back,  as  the  old  books 
do  not  contain  reports,  of  the  determi- 
nations made  by  the  court  upon  mo- 
tions;" Bright,  Ex' or  v.  Eynon,  1 
Burr.  394. 

But  for  a  long  time  the  rules  for 
granting  new  trials  were  held  with  a 
strictness  so  intolerable  that  parties 
were  driven  into  a  court  of  equity,  to 
have,  in  effect,  a  new  trial  at  law  upon 
a  mere  legal  question,  because  the  ver- 
dict, under  all  circumstances,  ought 
not  to  conclude ;  lb.  394,  395. 

Subsequently  these  rules  have  been 
relaxed  until  the  jurisdiction  has  be- 
come well  established,  and  is  frequent- 
ly exercised  at  law,  upon  equitable  as 
well  as  legal  grounds ;  so  that  in  al- 
most every  case  where  the  court  are 
satisfied  that  there  are  strong  probable 
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grounds  to  suppose,  that  tlie  merits 
h|ive  not  been  fairly  and  fully  dis- 
cussed, and  that  the  decision  is  not 
agreeable  to  the  justice  and  truth  of 
the  case,  they  will  grant  a  new  trial ; 
3  Black.  Com.  392 ;  6  T.  R.  638 ;  2 
Arch.  Pr.  222 ;  Hutchinson  v.  Cole- 
man, 5  Hals.  74. 

Upon  an  examination  of  the  nume- 
rous authorities,  most  of  which  have 
been  referred  to  by  the  counsel  in  this 
cause,  it  will  be  seen,  that  as  the  courts 
of  law  have  extended  their  jurisdic- 
tion over  this  subject,  the  courts  of 
equity  have  withdrawn  their  jurisdic- 
tion from  it.  And  this  is  in  accord- 
ance with  the  general  principle,  that 
where  a  court  of  law  can  furnish  an 
adequate  remedy,  a  court  of  equity 
will  not  interfere. 

Hence,  it  has  become  the  settled 
doctrine  of  the  English  chancery,  not 
to  relieve  against  a  judgment  at  law 
on  the  ground  of  its  being  contrary 
to  equity,  unless  the  party  aggrieved 
was  ignorant  of  the  fact  in  question, 
pending  the  suit,  or  it  could  not  have 
been  received  as  a  defence ;  Williams 
\v.  Lee,  3  Atk.  223. 

In  Bateman  v.  Willoe,  1  Sch.  &  Lef. 
201,  Lord  Kedesdale  said :  "  There 
are  cases  cognizable  at  law,  and  also 
at  equity,  and  of  which  cognizance 
cannot  be  effectually  taken  at  law,  and 
therefore  equity  does  sometimes  in- 
terfere ;  so  where  a  verdict  has  been 
obtained  by  fraud,  or  where  a  party 
has  possessed  himself  improperly  of 
something  by  means  of  which  he  has 
an  unconscientious  advantage  at  law, 
which  equity  will  either  put  out  of  the 
way,  or  restrain  him  from  using ;  but 
without  circumstances  of  that  kind  I 
do  not  know  that  equity  ever  does  in- 
terfere to  grant  a  new  trial  of  a  mat- 


ter, which  has  already  been  discussed 
there,  and  over  which  the  courts  of 
law  can  have  full  jurisdiction." 

The  same  learned  jurist  adds  :  "  It 
is  not  sufficient  to  show  that  injustice 
has  been  done,  but  that  it  has  been 
done  under  circumstances,  which  au- 
thorize this  court  to  interfere;  be- 
cause, if  a  matter  has  already  been 
investigated  in  a  court  of  justice  ac- 
cording to  the  common  and  ordinary 
rules  of  investigation,  a  court  of  equi- 
ty cannot  take  upon  itself  to  enter  into 
it  again.  These  principles;  in  my 
judgment,  are  in  accordance  with 
equity  and  sound  sense,  and  should 
govern  this  case." 

In  accordance  with  the  principles 
thus  laid  down,  the  injunction  was 
refused  in  these  cases  because  the 
grounds  on  which  it  was  asked  were 
such  as  if  valid  for  any  purpose,  might 
have  been  pressed  on  a  motion  for  a 
new  trial  at  law,  without  the  delay 
and  expense  of  a  resort  to  equity; 
Jamison  v.  May,  8  English,  600. 

The  right  to  entertain  a  bill  after  a 
verdict  or  judgment  at  law,  to  open  the 
judgment,  or  in  the  nature  of  an  appli- 
cation for  a  new  trial,  has  not  however, 
been  formally  renounced  by  courts  of 
equity.  But  it  has  been  gravely  ques- 
tioned, and  the  instances  in  which  it  has 
been  authoritatively  exercised  in  mo- 
dern times,  are  much  fewer  than  they 
were  formerly;  Andersony.Rol)erts,\^ 
Johns.  516 ;  Hill  v.  MNeill,  8  Porter, 
432 ;  French  v.  Garner,  7  Id.  549 ; 
Bishop  V.  Duncan,  3  Dana,  15.  And 
it  would  seem,  at  the  present  day, 
necessary  to  show  the  existence  of 
special  circumstances,  impairing  or 
precluding  the  power  of  redress  at  law, 
in  order  to  authorize  a  recourse  to 
equity ;  and  it  has  been  suggested  that 
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a  bill  ia  equity  ought  not  to  be  main- 
taiaable  unless  some  special  reason  is 
sbown  why  a  motion  for  a  new  trial, 
or  to  set  aside  the  judgment  would 
not  have   been  an  efficient  remedy; 
Jamison   v.  May,    8    English,    600. 
Whatever  may  be  the   true  view  in 
this  respect,  it  is  well  settled,  that  in 
;  order   to  justify  the   interference  of 
^  equity,  to  set  aside  a  verdict  or  judg- 
i  ment  on  the  ground  that  the   com- 
!  plainant  was  unable  to  avail  himself 
\  of  a  legal  defence,  it  must  appear  that 
the  defence  would  have  been  good  if 
/made,  and  that  the  failure  to  make  it, 
did  not  arise  from  his  default  or  neg- 
:  ligence;  Duncan  v.  Lyon,  3  Johnson, 
Ch.  351;  French  v.   Garner  ;    Glover 
V.   Hedges,    Saston,    113;    Meeni  v. 
liucker,  10  Grattan,  506  ;   Bentley  v. 
Dillard,  1  English,  79  ;  Thurmond  y. 
Durham,    3  Yerger,  99  ;  Burton  v. 
Wiley,  26  Vermont,  430.     It  is  not 
enough,  that  the  circumstances  con- 
I  stituting    the  obstacle,  were    beyond 
f  his   control  at  the  time,  it  must  be 
shown  that  no  degree  of  care  and  dili- 
Igence  could  have  prevented  their  oc- 
JBurrence.     The  complainant  will  not, 
therefore,  be  entitled  to  relief,  unless 
he  has  used  every  effort  to  ascertain 
the  nature  and  bearing  of  his  defence 
:before  the  trial,  and  has   taken  the 
j  proper  steps  to  make  it  effectual  at 
Ithe   time  when  the   case  was  tried; 
{Stinnett  v.  The  Branch  Bank  of  Mo- 
bile, 9  Alabama,  120.     And  a  failure 
on  either  point,  will  deprive  him  of 
all  claim  to  protection  by  injunction. 
,  Thus  where  the  defendant  in  a  suit  at 
law  went  to  trial,  without  due  prepara- 
tion, and   was  surprised  by  artfully 
and  fraudulently  prepared  evidence, 
',  by  which  the  jury  were  induced  to 
.give  damages  for  a  breach  of  contract 
VOL.  III. — 13 


in  not  delivering  salt,  at  a  much 
higher  rate  than  it  was  worth,  it  was 
held,  that  equity  could  not  be  called 
in  to  remedy  an  injustice,  which  might 
have  been  prevented  by  calling  wit- 
nesses to  prove  the  true  value  of  the 
salt,  instead  of  relying  on  the  testi- 
mony of  the  opposite  party;  Smith  v. 
Dowry,  1  Johnson,  Ch.  820.  A  simi- 
lar decision  was  made  in  Woodworth 
V.  Van  Buskerk,  1  Johnson,  Ch.  432, 
when  the  party  was  surprised  by  the 
false  testimony  of  his  own  witness. 
The  same  principle  holds  good  when 
the  witness  has  deviated  from  the 
truth,  from  a  failure  or  weakness  of 
recollection ;  Drew  v.  Mayne,  8  Ala- 
bama, 438,  and  applies  a  fortiori, 
when  a  party  goes  to  trial,  in  reliance 
upon  the  testimony  of  a  witness  who 
is  intoxicated;  or  when  judgment  is 
rendered  against  him  in  consequence 
of  the  absence  of  his  witnesses ;  The 
State  Bank  v.  Stanton,  2  Gilman, 
352 ;  Governor  v.  Barrow,  13  Ala. 
bama,  540.  A  strong  opinion  was 
expressed  in  these  cases,  that  ques- 
tions regularly  and  finally  determined 
ought  not  to  be  opened  on  allegations 
impeaching  the  credit  of  the  witnes- 
ses ;  and  this  restriction  appears  essen- ' 
tial  to  the  practical  validity  of  the 
rule,  which  prohibits  a  re-examina- 
tion of  matters  which  have  received  a 
final  adjudication.  Whether  witnesses 
speak  the  truth,  is  obviously  a  ques- 
tion for  the  court  or  jury,  before  whom 
they  testify,  and  consequently  one 
which  should  not  be  heard  again  by  an- 
other tribunal ;  Vaughan  v.  Johnson, 
1  Stockton,  Ch.  173.  Cases  in  which 
one  party  has  tampered  with  the  wit- 
nesses of  the  other,  stand  on  different 
ground,  and  it  seems,  that  a  judg- 
ment procured  by  such  means,  will  be 


194 


INJUNCTIONS    AOAINST    PEOCEBDING    AT     LAW. 


set  aside  in  equity,  if  the  fraud  be  not 
discovered  until  too  late  to  obtain  re- 
dress at  law ;  Burgess  v.  Lovengood,  2 
Jones,  Eq.  457.  "  The  cases,"  said 
Pearson,  J.,  in  Burgess  v.  Lovengood, 
"  of  Fentress  v.  Rohhins,  N.  C.  Term 
Rep.  177;  Peagram  v.  King,  2  Hawk. 
Rep.  295 ;  lb.  605 ;  Deaver  v.  Erwin, 
7  Iredell,  Eq.  R.  260 ;  Dyche  v.  Pat- 
ton,  8  Id.  296,  recognize  the  general 
doctrine  that  if  a  verdict  be  obtained 
in  an  action  in  a  court  of  common  law, 
by  fraud,  circumvention,  or  perjury, 
a  court  of  equity  may  decide  that  the 
party  shall  consent  to  set  aside  such 
verdict,  and  have  the  matter  tried  de 
novo  at  law ;  in  other  words,  a  court 
of  equity  may  require  the  party  to 
give  his  adversary  a  new  trial.  But 
it  is  agreed  that  this  power  should  be 
exercised  with  '  extreme  caution,'  and 
the  application  of  the  doctrine  is 
greatly  restricted,  and  is  confined  to 
cases  which  present  'peculiar  circum- 
stances' under  the  maxim  '  there  must 
be  an  end  to  litigation.' 

"  For  instance,  the  doctrine  does 
not  apply  if  the  court  be  misled,  and 
from  ignorance,  or  other  cause,  mis- 
take the  law ;  for  equity  cannot  review 
the  judgments  of  courts  of  law.  So, 
it  is  agreed  that  the  doctrine  only  ap- 
plies where  there  is  new  matter,  or 
something  discovered  after  the  trial  at 
law,  and  which  could  not  have  been 
available  either  on  the  trial  or  as  a 
ground  for  a  new  trial  in  that  court.  So 
it  is  agreed,  that  to  set  aside  the  verdict 
on  the  ground  of  its  being  obtained 
by  perjury,  there  must  be  an  allega- 
tion that  the  party  who  used  the  testi- 
mony Ttnew  it  to  be  false.  So  there 
must  not  only  be  newly  discovered 
evidence,  but  such  evidence  must 
bear  directly  upon  the  merits  of  the 


case,  and  must  be  decisive  of  it,  and 
not  tend  simply  to  impeach  the  testi- 
mony of  a  witness  in  a  former  trial, 
or  to  add  cumulative  evidence  as  to  a 
matter  before  controverted.  In  this 
connection  we  will  remark,  that  Pea- 
gram  V.  King,  was  decided  at  a  time 
when,  according  to  M'Farland  v. 
Shaw,  2  Car.  L.  Rep.  102,  the  dying 
declarations  of  the  witness,  Jinks,  was 
evidence  in  chief,  and  not  merely  evi- 
dence to  impea,ch. 

"In  Terry  v.  Toung,  Pre.  in  Ch. 
193,  the  lord  keeper  declared,  "the 
relief  must  be  grounded  upon  new 
matter,  and  not  what  was  tried  before. 
When  it  consists  in  swearing  only,  I 
will  never  grant  a  new  trial,  unless  it 
(that  is,  the  falsehood,)  appear  by 
deed  or  writing,  or  that  the  witness, 
upon  whose  testimony  the  verdict  was 
given,  has  heen  convicted  of  perjury.' 
Accordingly,  in  Peagram  v.  King, 
which  is  the  only  case  in  which  our 
courts  have  applied  the  general  doc- 
trine, (as  it  is  termed,)  this  qualifica- 
tion is  assumed  to  be  correct;  and  the 
court  treat  the  fact  of  the  death  of  the 
witness  before  a  prosecution  could  be 
instituted,  as  bringing  the  case  within 
the  reason  of  the  decision." 

The  doctrine  above  stated,  applies 
with  full  force  in  all  cases,  where  the 
complainant  has  exhibited  a  want  of 
diligence  in  attending  to  his  case  at 
the  time  of  trial ;  or  in  taking  proper 
measures  to  have  the  trial  postponed, 
when  he  has  been  prevented  from  pre- 
paring himself  without  his  own  de- 
fault; TFaraer  V.  CWanif,  24  Vermont, 
351 ;  Dodge  v.  Strong,  2  Johnson,  Ch. 
228;  The  Auditor  v.  Nicholas,  2 
Munford,  81;  Oswald  v.  Tyler,  4 
Randolph,  19 ;  Faulkner's  Adm'r  v. 
Sarwood,  6  Id.  125;    Tapp's  Adm'r 
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V.  Ranlcin,  9  Leigh,  478.  And  it  is 
not  enough  that  such  precautions  were 
taken,  as  would  have  been  enough  in 
the  usual  course  of  events,  but  it  must 
appear,  that  no  step  was  omitted, 
which  could  have  been  taken.  It 
must  be  shown  conclusively,  that  the 
complainant  had  a  defence  which  he 
would  have  established,  but  for  the 
intervention  of  circumstances  wholly 
beyond  his  control,  and  against  which 
no  exercise  of  diligence  on  his  part 
could  have  guarded;  French-7.  Garner, 
7  Porter,  549 ;  Drew  v.  Hayne,  8  Ala- 
bama, 438.  Thus  in  Monk  v.  G%n- 
diff,  6  Porter,  24,  the  court  refused 
to  enjoin  a  judgment,  taken  in  the  ab- 
sence of  the  attorney  employed  to  de- 
fend the  case,  who  had  been  prevented 
from  attending  at  court  by  sickness, 
because  the  complainant  might  have 
been  in  attendance  himself,  and  would 
then  have  had  an  opportunity  of  con- 
tinuing the  cause.  A  similar  decision 
was  made  in  Powel  v.  Stewart,  17  Ala- 
bama, 719,  where  the  allegation  was 
that  the  case  had  been  sacrificed  at 
law,  in  consequence  of  the  death  of 
the  attorney,  by  whom  it  had  been 
conducted  in  the  first  instance,  and 
the  want  of  familiarity  with  its  details 
on  the  part  of  the  person  who  took 
his  place.  Nor  will  the  sickness  of 
the  defendant  himself  be  an  excuse, 
for  the  presumption  will  be,  that  he 
might  have  employed  an  attorney  to 
defend  the  cause,  or  procured  a  con- 
tinuance ;  Rohh  V.  Ualsey,  11  Smedes 
&  Marshall,  140 ;  Watson  v.  Palmer, 
5  Arkansas,  501.  And  when  the  com- 
plainant sought  relief  on  the  ground 
that  he  had  been  prevented  from  at- 
tending at  the  trial  with  his  witnesses, 
by  the  swelling  of  an  intervening 
stream,  it  was  held  insufficient,  with- 


out showing  that  the  flood  had  con- 
tinued so  long,  as  to  render  it  impos- 
sible for  him  to  reach  the  court  in  time 
to  defend  the  suit,  or  obtain  a  new 
trial.  Nothing  is  better  settled  in 
general  terms,  than  that  a  judgment 
will  not  be  restrained  by  injunction, 
on  grounds  purely  legal,  unless  a  de- 
fence has  been  prevented  at  law  by 
fraud  on  the  one  side,  or  ignorance 
unmixed  with  negligence  on  the  other; 
and  when  this  is  not  the  case,  no 
degree  of  hardship  or  injustice  which 
can  result  from  allowing  the  judgment 
to  stand,  will  justify  the  intervention 
of  equity  to  set  it  aside ;  Fletcher  v. 
Warren,  18  Vermont,  45 ;  Emerson 
T.  Udall,  13  Id.  477 ;  Warner  v.  Co- 
nant,  24  Id.  351 ;  Perkins  v.  Clements, 
1  Patton  &  Heath,  14 ;  The  Railroad 
V.  Shippen,  2  Id.  327 ;  Paynter  v. 
Evans,  7  B.  Monroe,  420 ;  Buclcmas- 
ter  V.  Grundy,  3  Gilman,  626;  Rohh 
V.  Ralsey,  11  Smedes  &  Marshall, 
141;  Semple  v.  M'Gatagan,  10  Id. 
98 ;  Williams  v.  Jones,  lb.  108  ;  Meek 
V.  Howard,  lb.  502;  Pichon  v. 
31'nenry,  6  Blackford,  517 ;  Parker 
V.  Morton.  5  Id.  1 ;  Bixnn  v.  Fish,  8 
Id.  407 ;  Bently  v.  Dillard,  1  Eng- 
lish, 79 ;  Graham  v.  Stagg,  2  Paige, 
321 ;  Sfnith  v.  Lowry,  1  Johnson, 
Ch.  820;  WoodworthY.Van  Buskerk, 
lb.  432;  Duncan  v.  Lyon,  3  Id.  351 ; 
Foster  v.  Wood,  6  Id.  87 ;  M'  Vicar 
V.  Wolcott,  4  Johnson,  510 ;  Meem  v. 
Rucker,  10  Grattan,  506;  Conway  y. 
Ellison,  14  Arkansas,  360;  F/fas  v. 
Jones,  1  Comstock,  274 ;  Walton  v. 
Hamilton,  9  Grattan,  425 ;  George 
v.  Strange,  10  Id.  499 ;  Vaughan  v. 
Johnson,  1  Stockton,  173 ;  Keefe  v. 
Rice,  1  Bailey,  Eq.  179 ;  Pearce  v. 
Chastain,  8  Kelly,  226 ;  Rohhins  v. 
Mount,  lb.  74 ;  Stroup  v.  Sullivan,  2 
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Kelly,  275 ;  Trippe  v.  Lowe,  lb.  305  ; 
Bellamy  v.  Woodson,  4  G-eorgia,  175 ; 
Brandon   v.    Green,  7    Humphreys, 
130;  Bently  v.  Dillard,  1  English, 
79;  Parker  v.  Morton,  5  Blackford, 
1.     Hence  relief  will  not  be  afforded 
on  the  ground  that  the  complainant 
relied  on  the  promise  of  his  antagonist, 
to  allow  him  all  the  credits  to  which 
he  was    entitled,  and,    consequently, 
neglected  to  come  into  court  to  prove 
them;   Jarhoe  t.  Kepler,  4  Indiana, 
177.    In  like  manner,  the  miscarriage 
of  a  letter  addressed  to  an  attorney, 
and  requesting  him  to  take  charge  of 
the  defence,  will   be  equally  insuffi- 
cient, because  the  ill-effects  of  the  ac- 
cident might  have  been  obviated  or 
remedied  by  greater  diligence  in  writ- 
ing a  second  time,  or  by  personal  at- 
tendance; Essex  Co.  v.  Berry,  2  Ver- 
mont, 161.     Nor  will  the  ignorance 
or  misapprehension   of   the   defend- 
ant or  his  attorney,  justify  interfer- 
ence with  a  judgment  to  which  he 
has  assented,  however  clear  the  evi- 
dence that  a  case  has  been  sacrificed, 
which  might  have  been  successfully 
prosecuted   or    defended;   Warner  v. 
Conant,  24  Vermont,  351 ;  Fletcher 
V.   Warren,  18  Id.  45 ;    Emerson  v. 
Udall,  13  Id.  477 ;  Burton  v.  Wiley, 
26  Id.  430.     And  proof  that  the  de- 
fendant has  been   unavoidably  pre- 
vented from  making  a  good  defence, 
will  not  entitle  him  to  an  injunction 
in  equity,  unless  he  has  no  adequate 
legal   remedy;    Hudson   v.  Kline,  9 
Grattan,   379;     Gilliat  v.  Lynch,  2 
Leigh,   493;    Morgan   v.    Carson,  7 
Id.  238  ;  and  hence  to  render  a  set-off 
or  partial  failure  of  consideration,  a 
ground  for  relief  against  a  judgment 
in  equity,  it  must  appear  that  no  re- 
covery could  be  had  upon  it  at  law,  or 


that  the  insolvency  of  the  other  party 
would  render  such  a  recovery  unavail- 
ing; Hudson  V.  Kline;  Gilliat  v. 
Lynch;  Richardson  v.  Williams,  3 
Jones,  Eq.  116. 

The  course  of  equity  in  granting 
injunctions  after  the  determination 
of  the  case  at  law,  has,  notwithstand- 
ing, been  carried  further  in  some  in- 
stances than  these  principles  would 
allow,  or  a  sound  regard  to  the  policy 
which  requires  that  there  shall  be 
some  certain  term  to  litigation,  would 
seem  to  warrant.  In  Vathir  v.  Zane, 
6  Grattan,  246,  the  loss  of  a  paper 
material  to  the  defence,  was  held  a 
sufficient  reason  for  opening  the  judg- 
ment in  equity.  This  decision  may 
be  considered  as  a  mere  extension  of 
the  practice,  under  which  judgments 
are  opened  on  the  ground  of  newly 
discovered  evidence.  But  in  Rvst  v. 
Ware,  6  Grattan,  50,  an  injunction 
was  awarded  on  the  ground  of  a  mis- 
calculation made  by  the  jury  in  set- 
tling the  amount  of  their  verdict; 
and  in  Walker  v.  Gilbert,  Freeman, 
85;  Crafts  v.  Dexter,  8  Alabama, 
767 ;  and  in  Ridgeway  v.  The  Bank 
of  Tennessee,  11  Humphreys,  523,  on 
that  of  a  want  of  service  of  the  sum- 
mons at  law,  in  consequence  of  which 
judgment  was  taken  against  the  de- 
fendant, without  his  being  aware  of 
the  institution  of  the  action ;  while  in 
Rice  V.  Bank,  7  Humphreys,  39, 
sickness  at  the  time  of  the  service  of 
the  process,  of  such  a  nature  as  to 
render  it  probable,  that  what  occurred 
during  its  continuance,  might  have 
been  forgotten  after  a  restoration  to 
health,  was  held  sufficient  to  justify 
the  award  of  an  injunction  to  restrain 
a  judgment  subsequently  taken  by  de- 
fault.    And  where  a  suit  was  broucht 


EAEL     OF     OXFORD'S     CASE. 


197 


by  the  assignee  of  a  bond,  who  had 
obtained  the  assignment  through 
fraud,  in  the  name  of  the  assignor, 
and  without  his  authority,  an  injunc- 
tion was  granted  in  equity  after  judg- 
ment ;  Jameson  v.  Deshields,  3  Grat- 
tan,  4.  So  far  as  these  cases  trans- 
gress the  general  rule  above  stated, 
they  must  be  regarded  as  anomalies, 
and  not  as  exceptions. 

It  is  a  necessary  corollary  of  this 
•  rule,  that  even  when  the  assistance 
/  of  equity  is  essential  to  the  purposes 
\  of  a  defence  at  law,  it  must  be  sought 
(before  the  defence  is  made,  and  not 
kfterwards.     A  judgment  cannat  be 
jset  aside,  or  opened  by  equity  on  the 
ground,  that  facts  are  within  the  know- 
ledge of  one  party,  which  render  it 
unconscientious  to  hold  or  enforce  the 
judgment  against  the  other,  for  the 
application  should  have  been  made 
jbefore  the  judgment  was   rendered. 
■Hence  it  is  a  general  rule,  that  a  bill 
[for  a  discovery  and  injunction  comes 
itoo  late  after  judgment,  unless  it  sets 
Tip  some  independent  ground  for  re- 
lief apart  from  the  discovery;  Lan- 
sing v.  Eddy,  1  Johns.  Ch.  49 ;  Brown 
V.  Swann,  10  Peters,  497;  Thompson 
V.  Berry,  3  Johnson,  Ch.  395 ;  Kinney 
V.  Ogden,  2  Green,  Ch.  168  ;  Hill  v. 
MNeill,  8  Porter,  432 ;  M  Grew  v. 
Tlie   Tombechhee  Bank,  5  Id.  547 ; 
French  v.  Garner,  7  Id.  549 ;   Stin- 
nett V.  Tlie  Branch  Bank  of  Mobile, 
9  Alabama,  121 ;    Governor  v.  Bar- 
row, 13  Id.  546  ;  Faulkner's  Adm'r 
V.  Harwood,  6  Eandolph;  125 ;  Nor- 
ton V.  Woods,  22  Wend.  520.     Thus 
in  Lansing  v.  Eddy,  where  relief  was 
sought  against  a  judgment  as  having 
been  rendered  for  a  debt  tainted  with 
usury,  resting  in  the  knowledge  of  the 
plaintiff,  and  not  susceptible  of  proof 


by  the  defendant,  it  was  refused  by 
the  court  on  the  ground,  that  the  dis- 
covery should  have  been  asked  sooner, 
and  in  time  to  have  been  used  as  a 
defence  to  the  judgment.  The  same 
principle  was  applied  in  Barker  v. 
Elkins,  1  Johnson,  Ch.  465 ;  Dilly 
V.  Barnard,  8  Gill  &  J.  170;  M  Grew 
V.  The  Tombeckhee  Bank,  5  Porter, 
547 ;  and  Hill  v.  MNeill,  8  Id.  432. 
Equity  will,  however,  sustain  a  bill 
for  a  discovery  and  injunction  after 
judgment,  when  from  the  peculiar  cir- 
cumstances of  the  case  it  could  not 
have  been  effectually  resorted  to  be- 
fore; Norton  V.  Woods,  5  Paige,  249. 
And  in  Jordan  v.  Laftin,  18  Alaba- 
ma, 547,  a  surety  who  had  been  sued 
jointly,  at  law,  with  the  principal,  was 
held  entitled  to  come  into  equity  for 
discovery  and  relief,  after  judgment, 
on  the  ground  that  the  facts  necessary 
for  his  defence  lay  exclusively  within 
the  knowledge  of  the  principal,  and 
consequently  could  not  be  substanti- 
ated at  the  trial,  in  consequence  of  the 
rule  which  renders  the  testimony  of 
parties  inadmissible. 

It  has  been  seen,  and  the  language 
held  in  Foster  v.  Wood,  (ante,  181,) 
conveys  the  impression,  that  equity 
will  relieve  against  a  judgment,  when 
the  defendant  was  ignorant  of  a  de- 
fence at  the  time  when  the  judgment 
was  rendered,  which  he  might  have 
made  effectual,  had  he  known  of  its 
existence.  The  decision  actually  made 
in  that  case  by  the  chancellor,  might 
at  first  sight  appear  inconsistent  with 
his  dictum,  for  he  refused  to  enjoin  a 
judgmentobtained  against  special  bail, 
while  ignorant  of  a  payment  actually 
made  by  their  principal.  But  as  it 
appeared,  that  the  payment  was  made 
before  the  judgment  against  the  prin- 
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cipal,  who  had  suffered  judgment  to 
go  by  default,  tte  bail  was  held  to  be 
concluded  by  his  negligence,  and  not 
within  the  reach  of  the  principle,  that 
ignorance  gives  a  title  to  relief.  Equi- 
ty will  not,  however,  enjoin  a  judg- 
ment on  the  ground  of  the  existence 
of  a  defence,  of  which  the  defendant 
was  ignorant,  when  his  ignorance  re- 
sulted from  negligence  in  not  taking 
proper  steps  to  obtain  information ; 
Powers  V.  Butler,  3  Green,  Ch.  465  ; 
Meen  v.  Eucker,  10  Grattan,  506 ; 
nor  unless  it  appear  that  he  has  made 
every  effort  to  become  acquainted  with 
the  circumstances  constituting  his  de- 
fence, and  to  procure  the  evidence  ne- 
cessary for  their  substantiation ;  Floyd 
V.  Jayne,  6  Johnson,  Ch.  479 ;  Slack 
V.  Wood,  9  Grattan,  40;  Burine  v. 
Moore,  5  Leigh,  364.  Thus  it  was 
held  in  M'Grew  v.  The  Tomheckhee 
Bank,  5  Porter,  547,  that  a  surety 
could  not  rely  on  his  ignorance  of  a 
payment  by  his  principal,  as  a  reason 
for  opening  a  judgment  against  him- 
self, unless  he  showed,  that  he  had 
taken  proper  measures  to  ascertain  the 
true  state  of  the  case,  and  prepare  his 
defence  to  the  action.  Similar  deci- 
sions were  made  in  the  cases  of  Lee 
V.  The  Ins.  Bank,  2  Alabama,  21 ; 
and  Stinnett  v.  The  Branch  Bank  at 
Mobile,  9  Id.  121 ;  while  it  was  said 
in  Taylor  v.  Sutton,  15  Georgia,  103, 
that  to  give  a  right  of  relief  against 
a  judgment  at  law,  three  things  must 
concur,  ignorance  of  the  defence,  dili- 
gence on  the  part  of  the  defendant, 
and  inability  to  obtain  relief  by  an 
application  to  the  court  which  ren- 
dered the  judgment.  "It  is  not 
enough  that  the  defendant  did  not 
know  of  the  grounds  of  the  defence 
at  the  time  of  the  trial,  it  must  ap- 


pear, that  he  could  not  have  obtain- 
ed the  requisite  knowledge  by  the  use 
of  due  diligence  ;"  3Iiller  v.  Gaskins, 
ISmedes  &  Marshall,  Equity,  524; 
Falls  v.  Robinson,  6  Maryland,  365. 
Where,  however,  the  complainant  has 
been  precluded  from  making  good  his 
defence  at  law  by  ignorance,  not  re- 
sulting from,  and  unmixed  with,  neg- 
ligence, equity  will  interpose  for  his 
protection ;  Gardiner  v.  Hardy,  12 
Gill  &  Johnson,  365 ;  Winthrop  v. 
Lane,  3  Dessaussure,  310;  Davis 
v.  Tileston,  6  Howard,  114;  Fanning 
v.  The  Farmers  &  Merchants  Bank, 
8  Smedes  &  Marshall,  139  ;  Goad  v. 
Hart,  lb.  787 ;  Newton  v.  Field,  16 
Arkansas,  216 ;  Iglehart  v.  Lee,  4 
Maryland  Ch.  514  ;  and  such  will  un- 
doubtedly be  its  course,  when  he  has 
peen  fraudulently  kept  in  the  dark  by 
the  plaintiff;  Rogers  v.  AMns,  1 
Kelly,  12;  Fitch  v.  Polke,  7  Black- 
ford, 564. 

Equity  has  in  some  cases  interfered 
to  restrain  a  judgment,  or  grant  a  new 
trial  on  the  ground  of  newly  discover- 
ed evidence  of  a  material  fact,  when 
the  fact  itself  was  previously  known, 
but  not  the  means  of  establishing  it 
in  evidence  ;  Cantey  v.  Blair, '  1 
Eichardson,  Equity,  41 ;  Billups  v. 
Sears,  5  Grattan,  31;  ante;  The 
Ocean  Insurance  Co.  v.  Field,  2 
Story,  59.  Thus,  in  The  Ocean  In- 
surance Co.  V.  Field,  the  complainants 
were  allowed  to  take  advantage  of  a  de- 
fence in  equity,  after  judgment,  which 
they  had  set  up  unsuccessfully  at 
the  trial,  on  the  ground  that  the  facts 
and  evidence  necessary  to  substantiate 
it  were  not  known  at  the  time,  and 
could  not  have  been  discovered  by  the 
utmost  diligence;  but  the  case  was 
one  of  gross  fraud,  in  procuring  the 
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loss  of  a  vessel,  and  tten  suing  the 
insurance  company,  and  therefore  ap- 
pealed strongly  to  a  court  of  equity. 
In  Williamson  v.  Johnson,  1  Halsted, 
Eq.  537,  relief  was  granted  to  a  surety 
after  judgment,  on  the  discovery  of 
a  receipt  for  a  payment  made  by  the 
principal,  although  the  payment  was 
known  before  the  judgment  was  ren- 
dered. But  to  produce  this  result, 
the  evidence  must  establish  a  distinct 
and  substantive  ground  of  defence,  and 
not  be  merely  cumulative  or  confir- 
matory, and  it  must  be  satisfactorily 
shown,  that  the  failure  to  produce  it 
at  law,  did  not  arise  from  any  want  of 
proper  diligence  or  exertion  ;  Arthur 
V.  Chavis,  6  Kandolph,  142  ;  Pegram 
V.  King,  2  Hawks,  605  ;  Wilson  v. 
Leigh,  4  Iredell,  Equity,  100 ;  Hen- 
derson V.  Mitchell,  1  Bailey,  Equity, 

113  ;  Glover  v.  Hedges,  Saxton,  113. 
And  it  is  well  settled,  that  when  a 
defendant  has  once  acquiesced  in  a 
judgment  by  paying  it,  he  cannot  in- 
stitute any  subsequent  proceeding  to 
set  it  aside,  or  recover  the  amount 
thus  paid,  either  at  law  or  in  equity ; 
Powell  V.  Watson,  6  Iredell,  Equity, 
94 ;  see  2  Smith,  Leading  Cases,  403, 
5th  Am.  ed. 

It  is  admitted  on  all  hands,  that 
when  a  judgment  has  been  obtained 
by  fraud  or  undue  advantage,  equity 
will  relieve  by  injunction,  even  when 
relief  might  have  been  had  on  motion 
at  law ;  Davis  v.  Tileston,  6  Howard, 

114  ;  Moore  v.  Gamble,  1  Stockton, 
Ch.  246  ;  Munn  v.  Worrall,  16  Bar- 
bour, 221.  For,  as  in  such  cases  the 
judgment  is  voidable,  it  cannot  be  an 
estoppel  on  the  matter  by  which  it 
may  be  avoided ;  and  proceedings  to 
set  it  aside  being  purely  original, 
may  be  instituted  either  at  law  or  in 


equity  at  the  option  of  the  injured 
party.  A  fraudulent  judgment  is  void 
in  equity  as  it  regards  the  party  de- 
frauded, and  cannot  therefore  preclude 
the  exercise  of  equitable  jurisdiction  ; 
Humphries  v.  Bariee,  10  Smedes  & 
Marshall,  282 ;  Nelson  v.  Rockwell, 
14  Illinois,  375.  Thus,  where  the 
defendant  is  prevented  from  taking 
proper  measures  to  defend  the  action, 
by  the  fraudulent  assurances  of  the 
plaintiff,  that  the  suit  shall  be  carried 
no  further,  or  that  no  defence  is  ne- 
cessary, chancery  will  interfere  to  pre- 
vent the  guilty  party  from  profiting 
by  his  own  fraud ;  Pearce  v.  Olnej/, 
20  Conn.  544 ;  Lee  v.  Baird,  4  Hen..? 

6  Mun.  427 ;  Wilrich  v.  De  Zoya,  || 
G-ilman,  885 ;  Truett  v.  Wainwright,/ 
4  Id.  418;  Brooks  v.  Whitson,  7 
Smedes  &  Marshall,  513 ;  Huggins 
V.  King,  3  Barbour,  616 ;  Powers 
V.  Butler,  3  Green,  Ch.  465  ;  Booth 
V.  Stamper,  6  Georgia,  172.  And  in 
Webster   v.    Skipwith,    4    Cushman, 

341,  an  undue  advantage  taken  on 
one  side,  by  surprise,  and  resulting  in 
injustice  on  the  other,  was  held  a 
sufficient  ground  for  awarding  an  in- 
junction. Relief  must,  however,  be 
based  in  this  case,  even  more  empha- 
tically than  in  others  of  the  same  na- 
ture, upon  a  distinct  allegation  of  the 
fraud  in  the  bill ;  Patton  v.  Taylor, 

7  Howard,  132 ;  Bellamy  v.  Woodson, 
4  Georgia,  175;  and  will  not  be  grant- 
ed in  opposition  to  a  full  and  explicit 
denial  in  the  answer;  Land  v.  £lli- 
otf,  1  Smedes  &  Marshall,  60S;  Brooks 
V.  Gillis,  12  Id.  538 ;  nor  when  the 
complainant  has  been  guilty  of  laches 
in  not  applying  for  redress  within  a 
reasonable  time  after  the  fraud  is  dis- 
covered ;  Corwithe  v.  Giffing,  21  Bar- 
bour, 9.     It  seems,  moreover,  that  a 
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judgment  will  not  be  set  aside  by  equi- 
ty, on  the  ground  tbat  it  has  been  ob- 
tained improperly,  or  even  fraudu- 
lently, unless  the  complainant  is  able 
to  show  that  he  has  a  defence,  which 
would  be  good,  if  not  precluded  by 
the  judgment;  Nason  v.  Smedley,  8 
Vermont,  118  ;  Bradley  v.  Richard- 
son, 23  Id.  720.  "  Although/'  said 
Phelps,  J.,  in  Nason  v.  Smedley, "  the 
judgment  has  been  obtained  in  such 
a  manner  that  it  ought  not  to  bind  the 
complainants,  yet  it  would  be  useless 
to  interfere,  if  the  debt  for  which  it 
is  rendered  be  just  and  equitable,  so 
that  if  it  were  set  aside,  a  court  of 
law  would  be  compelled  to  render  a 
like  judgment." 

The  rule,  that  a  judgment  which 
is  void  or  voidable,  is  not  a  bar  to  the 
jurisdiction  of  equity,  where  it  would 
otherwise  be  exercised,  applies  in 
other  cases  than  those  of  fraud,  and 
it  has  consequently  been  decided, 
that  when  the  statute  law  invalidates 
judgments  obtained  for  gambling 
debts,  the  defendant  may  come  into 
equity  after  judgment,  although  he 
might  have  taken  advantage  of  the 
illegality  of  the  cause  of  action,  as 
a  defence  at  law  ;  Lucas  v.  Waul,  12 
Smedes  &  Marshall,  157 ;  and  the 
same  thing  has  been  said  of  judg- 
ments void  for  want  of  jurisdiction, 
or  which  exceed  the  jurisdiction  of  the 
court  which  pronounced  them ;  Cor- 
withe  V.  Griffing,  21  Barbour,  9. 
But  chancery  has  no  jurisdiction  to 
restrain  judgments  which  are  merely 
irregular  and  not  void;  Shottenlcirk 
V.   Wheeler,  3  Johnson,  Ch.  275. 

In  Pearce  v.  Olney,  20  Conn.  544,  a 
suit  brought  in  Connecticut,  on  a  judg- 
ment obtained  in  New  York,  was  re- 
strained on  the  ground  that  the  de- 


fendant had  been  prevented  from 
appearing  and  taking  defence  in  the 
original  action,  by  a  fraudulent  assur- 
ance that  no  steps  would  be  taken  for 
its  prosecution,  notwithstanding  the 
objection  that  the  record  contained  a 
recital  that  he  had  appeared,  and  could 
not  be  contradicted  by  extrinsic  evi- 
dence. And  the  case  of  Propst  v. 
Meadows,  13  Illinois,  160,  would  seem 
to  show  that  a  defendant,  who  has  been 
prevented  from  making  a  just  defence, 
by  the  want  of  notice  or  knowledge 
of  the  suit,  may  apply  for  relief  to 
chancery,  where  the  record  fails  to 
show  that  he  had  notice,  although 
not,  as  it  would  seem,  when  it  con- 
tains such  an" allegation. 

Judgments  rendered  by  default, 
in  proceedings  commenced  by  at- 
tachment against  absent  or  non-resi- 
dent debtors,  without  actual  notice  or 
service,  are  also  fitting  subjects  for 
the  interposition  of  equity,  because 
the  defendant  cannot  be  charged  with 
neglect  in  not  appearing  to  or  defend- 
ing an  action,  of  the  institution  of 
which  he  was  ignorant ;  Moore  v. 
Gamlle,  1  Stockton,  Ch.  240. 

The  doctrine  that  a  defence  which 
has  been  rendered  unavailing  at  law, 
by  surprise  or  fraud,  may  afterwards 
be  set  up  in  equity,  was  carried  in 
Carrington  v.  Holahird,  17  Connec- 
ticut, 530,  to  the  extent  of  deciding, 
that  a  judgment  against  a  bankrupt 
for  a  debt,  barred  by  his  certificate, 
might  be  restrained  by  injunction  on 
the  ground,  that  the  delay  of  the 
plaintiff  in  taking  the  judgment, 
until  several  years  after  the  de- 
fendant had  made  default,  was  a 
surprise  on  the  latter,  and  prevent- 
ed him  from  setting  up  the  pro- 
ceedings in  bankruptcy  as  a  defence. 
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But  in  Bellamy  v.  Woodson,  4  Geor- 
gia, 175,  where  the  same  question 
was  presented,  the  court  arrived  at 
the  sounder  conclusion,  that  the  in- 
justice done  the  defendant,  might 
have  been  prevented  by  the  exercise 
of  proper  care  on  his  part,  and  could 
not,  therefore,  be  relieved  against  in 
equity. 

It  is  obvious,  that  as  the  estoppel  of 
a  judgment,  only  extends  to  the  sub- 
ject-matter of  the  controversy  in  which 
it  was  rendered,  it  cannot  be  a  barrier 
to  an  injunction  founded  on  subse- 
quent or  collateral  matter.  A  bill 
may  therefore  be  filed,  to  enforce  a 
set-off  of  one  judgment  against  an- 
other; Gridley  v.  Garrison,  4  Paige, 
647  ;  Simpson  v.  ITart,  14  Johnson, 
163  ;  or  to  restrain  an  execution  on 
equitable  grounds,  subsequent  to  the 
judgment. 

The  whole  jurisdiction  of  equiy  in 
granting  injunctions  either  to  restrain 
proceedings  at  law,  or  for  any  other 
purpose,  is  necessarily  subject  to  the 
rules  which  define  and  restrain  its 
general  jurisdiction.  Apart,  there- 
fore from  the  doctrine  of  res  Judicata, 
no  injunction  can  be  granted,  either 
to  restrain  proceedings  at  law,  or  for 
any  other  purpose,  unless  the  grounds 
on  which  it  is  asked,  come  under  one 
or  more  of  the  general  heads  of  equit- 
able jurisdiction,  or  unless  the  inter- 
vention of  equity  is  necessary,  on  some 
special  ground,  such  as  that  of  pre- 
venting irreparable  injury  or  to  restrain 
a  multiplicity  of  suits.  Without  some 
such  ground,  equity  will  not  interfere 
by  injunction,  unless  the  matter  is 
one  in  which  it  would  have  original 
jurisdiction  for  the  purpose  of  relief; 
The  Mayor  of  Brooklyn  v.  Merserole, 
26  Wendell,  132. 


Courts  of  equity  are  in  general  un- 
willing to  interfere  by  injunction,  with 
the  proceedings  of  tribunals  which 
derive  their  authority  from  a  distinct 
and  independent  source;  and  it  has 
been  held  that  an  injunction  ought 
not  to  be  issued  by  a  court  of  one  state, 
to  restrain  proceedings  in  another,  or 
in  the  courts  of  the  United  States, 
sitting  in  the  same  or  a  difi'erent  state; 
Mead  V.  Merritt,  2  Paige,  402 ;  Bur- 
gess V.  Smith,  2  Barbour,  Ch.  276. 
PecJc  V.  Jenness,  7  Howard,  612, 
625;  Biclmell  v.  Field,  8  Paige,  440. 
Nor  will  the  courts  of  the  United 
States  interfere  by  injunction,  with 
the  course  of  proceedings  in  a  state 
tribunal ;  Biggs  v.  Wolcott,  4  Cranch, 
179 ;  Kettndge  v.  Emerson,  15  New 
Hamp.  227.  This  is,  however,  a  rule  of 
comity  rather  than  of  right,  and  should 
not  prevail,  when  the  intervention 
of  equity  is  necessary  for  the  protec- 
tion of  the  complainant  against  actual 
fraud;  ante,  175;  The  Bank  of  Bel- 
lows Falls  V.  The  Railroad,  2  Wil- 
liams, 471,477.  Foras  an  injunction  to 
restrain  a  judgment,  acts  on  the  parties 
and  not  on  the  court  by  which  the 
judgment  is  rendered,  it  does  not  in- 
volve any  conflict  of  jurisdiction ; 
Pearce  v.  Olney,  20  Conn.  544,  nor 
violate  the  provision  of  the  constitu- 
tion, that  the  judgments  of  one  state 
shall  have  full  faith  and  credit  in  every 
other.  But  the  power  is  obviously 
one  which  should  be  exercised  with 
great  caution,  and  with  a  due  re- 
gard to  the  harmony  and  consistent 
action  of  the  various  co-ordinate  tribu- 
nals, entrusted  with  the  administration 
of  justice  in  this  country;  The  Bank 
of  Bellows  Falls  v.  The  Rail  Road. 

However  this  may  be,  there  is  no 
sufficient   reason  why  an  injunction 
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should  not  issue  to  restrain  an  action 
brought  in  one  state,  on  a  judgment 
obtained  against  an  absent  defendant 
for  a  default  wbich  he  has  not  com- 
mitted, notwithstanding  the  existence 
of  a  recital  of  record  that  he  appeared 
and  took  defence;  Pearce  v.  Olney ; 
the  Constitution  of  the  United  States 
not  having  been  intended,  to  enable 
the  state  tribunals  to  obtain  jurisdic- 
tion by  a  false  recital  of  the  facts  ne- 
cessary for  its  acquisition,  or  to  invest 
them  with  the  power  to  bind  the  per- 
sons of  parties  residing  beyond  their 
jurisdiction,  and  who  have  never  ren- 
dered themselves  amenable  to  it;  2 
American  Leading  Cases,  797, 4th  ed. 
The  case  of  Bicknell  v.  Field,  8  Paige, 
449,  might  seem  at  first  sight  to  es- 
tablish a  contrary  proposition,  but 
really  turned  on  the  point,  that  the 
complainant  sought  to  overthrow  the 
judgment  of '  another  state  on  the 
ground,  that  the  record  had  been  made 
up  fraudulently,  without  averring 
either  that  he  was  not  subject  to  the 
jurisdiction  of  the  court,  by  which  the 
judgment  was  pronounced,  or  that  he 
had  been  prevented  from  making  his 
defence  by  fraud  or  covin  on  the  part 
of  the  defendant. 

The  answer  of  the  defendant  in  re- 
sponse to  the  bill,  must  be  taken  as 
true  until  disproved  by  the  plaintiff. 
Hence  an  injunction  can  neither  be 
granted  nor  continued  unless  in  very 
special  cases,  after  the  coming  in  of 
an  answer,  which  denies  all  the  equity 
of  the  bill;  Hoffman  v.  Livingston, 
1  Johnson,  Ch.  211;  Couch  v.  Ulster 
Turnpilce  Co.,  4  Id.  26 ;  Cowles  v. 
Carter,  4  Iredell,  Eq.  105 ;  Perkins 
Y.  SoUowell,  5  Id.  24;  Green  v. 
Phillips,  6  Id.  223 ;  Hardi/  v.  Sum- 
mers, 10  Gill  &  Johnson,  316;  Stou- 


tenhurgh  v.  Peck,  3  Green,  Ch.  446 ; 
Edmondson  v.  Jones,  19  Georgia,  19 ; 
Harris  v.  Sangston,  4  Maryland  Ch. 
394  ;  Mahone  v.  The  Central  Bank, 
17  Georgia,  111 ;  Greenin  v.  Hoey, 
1  Stockton,  Ch.  137;  Vervain  v.  Older, 
4  Halsted,  Ch.  98 ;  Wright  v.  Grist, 
1  Busbee,  Equity,  203 ;  or  so  much 
of  the  facts  as  to  destroy  or  take  away 
the  right  to  relief  by  injunction;  Jones 
V.  Cowles,  26  Alabama,  612.  Affidavits 
filed  with  the  bill,  or  the  oath  of  the 
complainant  to  the  bill  itself,  may 
have  great  weight  on  a  motion  for  dis- 
solving an  injunction  granted  against 
wrongful  acts  of  a  special  nature,  and 
not  to  restrain  proceedings  at  law;  Orr 
N.Liltlefield,  1  Woodbury  &  Minot,  13; 
Sinnickson  v.  Johnson,  2  Green,  Ch. 
374;  M' Daniel  v.  Stoker,  5  Iredell, 
Eq.  274;  Guffne  v.  Carter,  lb.  413; 
Purnell  v.  Daniel,  8  Id.  19 ;  Lloyd 
V.  Heath,  1  Busbee,  Eq.  39;  but  the 
general  rule  is,  that  the  denials  of  the 
answer  cannot  be  met  and  overcome  by 
affidavits  filed  subsequently  in  support 
of  the  bill;  Easthurn  v.  Kirk,  1  Johns. 
Ch.  444 ;  Roberts  v.  Anderson,  2  Id. 
202;  Kinsler  v.  Clark,  2  Hill,  Ch. 
617,  unless  in  special  cases,  and  when 
there  are  strong  grounds  for  believing 
that  the  refusal  or  dissolution  of  the 
injunction,  will  be  productive  of  an 
irreparable  injury  to  the  complainant; 
Poor  V.  Charleton,  3  Sumner,  70; 
Troy  V.  Norment,  2  Jones,  Eq.  318. 
But  the  answer  of  the  defendant  on 
points  not  responsive  to  the  bill,  is 
not  evidence,  and  can,  therefore, 
have  no  weight  in  his  favor  on  a  mo- 
tion to  dissolve  an  injunction,  or  for 
any  other  purpose ;  Merwin  v.  Smith, 
1  Green,  Ch.  182 ;  Brooks  v.  Gillies, 
12  Smedes  &  Marshall,  538;  Remlert 
V.  Brown,  17  Alabama,  667 ;  M'Na- 
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mara  v.  Irwin,  2  Dev.  &  Bat.  13, 19 ; 
Skinner  v.  White,  17  Johnson,  357 ; 
Wilson  V.  Mace,  2  Jones,  Eq.  5 ;  Co'r- 
nelius  v.  Post,  1  Stockton,  Cli.  196; 
and  this  holds  good  even  when  the 
new  matter  set  up  by  the  answer,  is  of 
such  a  nature  as  completely  to  destroy 
or  avoid  the  equity  relied  on  in  the 
bill;   Simpson  v.  Hart,  14  Johnson, 
68.     Thus  an  injunction  granted  on 
the  ground  of  fraud,  will  not  be  dis- 
solved on  the  allegation  of  the  answer, 
that  the  defendant  is  a  purchaser  for 
value  without  notice;  VatJiir  v.  Zane, 
6  Grattan,  246.     Nor  will  an  injunc- 
tion be  dissolved  where  the  answer  is 
unfair  or  evasive,  nor  unless  it  contain 
a  distinct  and  positive  denial  of  the 
material  allegations  of  the  bill ;  Rem- 
bert  V.  Brown;    Little  v.  Marsh,  2 
Iredell,  Eq.  18 ;   Thompson  v.  Mills, 
4  Id.  390 ;  Monroe  v.  M'Intyre,  6  Id. 
65;    Moore  v.  Hylton,    1  Devereux, 
Eq.  429 ;  Everly  v.  Rice,  3  Green, 
Ch.  553 ;  Collaway  v.  Jones,  17  Geor- 
gia, 277.     For  as  equity  allows  the 
case  of  the  plaintiflf  to  be  met  and  de- 
feated by  the  unassisted  oath  of  the 
defendant,  it  is  important  both  for  the 
discovery  of  truth  in  the  particular 
case,  and  the  general  interests  of  mo- 
rality, that  this  privilege  should  be 
used  in  the  spirit  in  which  it  is  ac- 
corded, and  that  unfairness  and  pre- 
varication should  not  be  rewarded  by 
an  advantage,  which  would  have  been 
refused   to   truth   and  candor.     The 
proper  course  in  such  cases  is  to  ex- 
cept to  the  answer,  when  the  excep- 
tions will  be  decisive  against  a  motion 
to  dissolve  an  injunction  previously 
granted,  if  they  show  the  existence  of 
substantial  defects,  although  not  other- 
wise; 2  Dev.  &  Bat.  Eq.  126;  Liv- 
ingston V.  Livingston,  4  Paige,  111. 


A  denial  in  the  answer,  will  not 
necessarily  have  the  effect  of  dissolv- 
ing the  injunction,  when  the  facts  set 
forth  in  the  bill  are  not  within  the 
knowledge  of  the  defendant,  and  the 
denial  is  made  upon  information  and 
belief;  Everly  v.  Rice,  3  Green,  Ch. 
553;  Roberts  v.  Anderson,  2  Johnson, 
Ch.  202 ;  Ward  v.  Van  Boklcelen,  1 
Paige,  101 ;  Rodgers  v.  Rodgers,  lb. 
426;  Ashe  v.  Johnson,  2  Jones,  Eq. 
447;  Nelson  v.  Rohinson,  1  Hempsted, 
464 ;  Poor  v.  Carleton,  8  Sumner,  70, 
78 ;  Norton  v.  Woods,  5  Paige,  249. 
Thus  where  fraud  or  notice  is  charged 
against  a  third  person  under  whom  the 
defendant  claims  title,  it  must  be  de- 
nied absolutely,  and  not  merely  on  in- 
formation or  belief,  to  defeat  a  prima 
facie  case  made  out  by  the  plaintiff. 
And  it  is  sufficiently  obvious,  that 
an  answer,  simply  declaring  the  re- 
spondent's ignorance  of  the  matter 
alleged,  or  stating  that  he  is  not  ap- 
prised of  their  real  nature,  but  believes 
them  to  be  as  the  complainant  has 
stated,  can  furnish  no  ground  for  dis- 
solving an  injunction;  Councill  v. 
Walton,  4  Iredell,  Eq.  155  ;  Clayton 
V.  Lyle,  2  Jones,  Eq.  188.  Nor  will 
an  injunction  be  dissolved  in  obedi- 
ence to  an  answer  which  bears  on  its 
face  marks  of  fraud  or  falsehood,  in 
the  inconsistency  or  extreme  improba- 
bility of  its  allegations ;  Moore  v.  Hyl- 
ton, 1  Devereux,  Eq.  429. 

The  general  rule  is  said  to  be,  that 
when  an  injunction  has  been  granted 
against  several  defendants,  the  answer 
of  all  must  come  in,  in  order  to  dis- 
solve it;  The  Baltimore  and  Ohio 
Railroad  Co.  v.  Wheeling,  13  Grat- 
tan, 40;  Wisham  v.  Lippincott,  1 
Stockton,  Ch.  353.  There  can  be  no 
doubt,  that  an  answer  by  one  defend- 
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ant,  is  not  a  ground  for  dissolving  an 
injunction,  when  there  are  other  de- 
fendants standing  in  a  different  light, 
and  charged  with  matter  not  directly 
within  his  knowledge,  and  on  which 
his  own  rights  in  the  cause  are  de- 
pendent; SchermerJiorn  v.  Merrill,  1 
Barbour,  511.  Thus  an  answer  by 
a  party  claiming  under  a  purchase 
by  others,  will  not  be  enough  to  dis- 
solve the  injunction  granted  on  the 
ground  of  notice  to  them  at  the  time 
of  the  purchase. 

But  when  the  facts  as  charged  in 
the  bill,  lie  especially  or  exclusively 
within  the  knowledge  of  one  defendant, 
a  denial  by  him  will  dissolve  the  in- 
junction as  to  all ;  Stoutenherg  v.  Peek, 
3  Green,  Oh.  446;  Ashe  v.  Bale,  5 
Iredell,  Eq.  55.  And  the  same  thing 
has  been  held,  as  to  a  denial  by  a  de- 
fendant, against  whom  the  weight  of 
the  allegations  made  in  the  bill  is 
directed;  Depeysterv.  Graves,  2  John- 
son, Ch.  148,  and  even  of  a  denial  by 
one  defendant,  of  matters  directly 
within  his  own  knowledge,  though 
charged  against  both ;  Dunlap  v. 
ClcTnents,  7  Alabama,  539 ;  Lone/  v. 
Brown,  4  Id.  622.  And  it  is  obvious, 
that  as  it  is  not  in  the  power  of  a  de- 
fendant, who  has  answered,  to  prose- 
cute the  cause  as  against  those  who 
have  not,  he  will  be  entitled  to  have 
the  injunction  dissolved,  upon  his 
denial  of  the  equity  on  which  it  was 
granted,  unless  the  plaintiff  take  pro- 
per measures  to  compel  an  answer 
from  the  other  defendants ;  Depei/ster 
V.  Graves,  2  Johnson,  Ch.  148;  Stou- 
tenherg  v.  Pech,  3  Green,  Ch.  446. 

There  is  the  less  reason  for  refus- 
ing to  dissolve  an  injunction  as  against 
those  who  have  answered,  until  the 
coming  in  of  the  answers  of  those  who 


have  not,  that  in  general  the  answer 
of  one  defendant  is  not  evidence  either 
for  or  against  another.  And  it  is  well 
settled,  that  an  answer,  showing  a 
complete  defence  on  the  part  of  the 
person  by  whom  it  is  made,  will  en- 
title him  to  a  dissolution  of  an  in- 
junction, notwithstanding  a  failure  to 
answer  on  the  part  of  another  defend- 
ant, who  stands  on  a  different  footing, 
and  represents  different  interests ; 
M'  Viclcar  v.  Wolcot,  4  Johnson,  510  ; 
Mallet  V.  The  Weyhossett  Banh,  1 
Barbour,  217 ;  Schermerhorn  v.  Mer- 
rill, lb.  511. 

'.■;.  Courts  of  equity  are  not  debarred 
by  any  inflexible  rule,  from  awarding 
or  continuing  an  injunction,  even  in 
the  face  of  a  positive  denial  in  the 
answer,  of  the  equity  of  the  bill,  and 
may  take  any  course  necessary  to 
protect  the  interests  of  the  suitor, 
from  irreparable  injury,  should  the 
right  finally  prove  to  be  with  him,  al- 
though denied  in  limine  on  the  other 
side ;  Robertson  v.  Anderson,  2  John- 
son, Ch.  202  ;  James  v.  Lemley,  2  Ire- 
dell, Eq.  278  ;    Chetwood  v.  Brittan, 

1  Green,  Ch.  438 ;  Nelson  v.  Robin- 
son, 1  Hempsted,  464  :  the  question 
being  one  which  must  necessarily  be 
left  to  the  discretion  of  the  court, 
on  a  full  and  liberal  view  of  all  the  cir- 
cumstances which  make  for  or  against 
the  dissolution;  Cox  v.  The  Mayor, 
18  Georgia,  728  ;  Crutclifield  v.  Da- 
hilly,  16  Id.  432;  Semmes  v.  The 
Mayor,  19  Id.  471 ;  Troy  v.  Norment, 

2  Jones,  Eq.  318;  Fleischman  v. 
Young,  1  Stockton,  Ch.  620.  The 
rule  was  so  held  by  Story  in  an  ela- 
borate opinion  delivered  in  the  case  of 
Poor  V.  Gharleton,  3  Sumner,  70, 
where  he  held  the  following  language: 
"The  main  distinctions,  which  seem 
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supported  by  the  auttorities,  or  at 
least  by  the  weight  of  authority,  are 
these.  In  the  first  place,  in  cases 
of  special  injunctions,  if  the  whole 
merits  are  satisfactorily  denied  by  the 
answer,  the  injunction  is  ordinarily 
dissolved.  But  there  are  exceptions 
to  the  doctrine,  and  these,  for  the 
most  part,  are  fairly  resolvable  into 
the  principle  of  irreparable  mischief ; 
such  as  cases  of  asserted  waste,  or  of 
asserted  mismanagement  in  partner- 
ship concerns,  or  of  asserted  viola- 
tions of  copyrights,  or  of  patent 
rights.  In  cases  of  this  sort,  the 
court  will  look  to  the  whole  circum- 
stances, and  will  continue  or  dissolve 
the  injunction  in  the  exercise  of  a 
sound  discretion.  This  doctrine  is, 
as  I  think,  fully  borne  out  by  Lord 
Hardwicke  in  Potter  v.  Chapman, 
(Ambler,  K.  99 ;  S.  C,  1  Dick.  B,. 
146;)  by  Lord  Talbot,  in  Gihhs  v. 
Goh,  2  P.  Wms.  R.  255;  by  Lord 
Kenyon  in  Stratchmore  v.  Bowes,  12 
Dick.  R.  673 ;  S.  C.  1  Cox,  R.  263 ; 
2  Bro.  Ch.  R.  166  ;  by  Lord  Eldon  in 
Norway.Y.  Rowe,  (19  Ves.  R.  158 ;) 
and  Peacock  v.  Peacock,  16  Id.  49. 
A  doubt,  too,  in  point  of  law,  will 
furnish  a  sufficient  ground  against 
dissolving  an  injunction;  and  was  so 
ruled  in  Maxwell  v.  Ward,  (11  Price, 
R.  17.)  Indeed,  Mr.  Chancellor 
Kent,  in  Robertson  v.  Anderson,  (2 
John.  Ch.  R.  202,)  laid  down  the  pro- 
position generally,  that  the  granting 
and  continuing  of  injunctions  must 
always  rest  in  sound  discretion,  to  be 
governed  by  the  nature  of  the  case. 

"It  is  true,  that  it  was  said  by 
Lord  Eldon,  in  Claphan  v.  White, 
(8  V.  R.  35,  37,)  that  'if  the  answer 
denies  all  the  circumstances,  upon 
which  the  equity  is  founded,  the  uni- 


versal practice  as  to  the  purpose  of 
dissolving  or  not  reviving  the  injunc- 
tion, is,  to  give  credit  to  the  answer ; 
and  that  is  carried  so  far,  that  except 
in  the  few  excepted  cases,  though  five 
hundred  affidavits  were  filed,  not  only 
by  the  plaintiff,  but  by  many  wit- 
nesses, not  one  could  be  read  as  to 
this  purpose.'  This  is  strong  lan- 
guage ;  but  many  qualifications  must 
be  engrafted  on  it,  as  will  be  manifest 
from  the  learned  chancellor's  own  de- 
cision in  Peacock  v.  Peacock,  (16 
Ves.  R.  49,)  and  Norway  v.  Rowe, 
(19  Id.  144,)  on  which  I  shall  pre- 
sently comment;  and  indeed,  as  his 
own  exceptive  words,  '  in  the  few  ex- 
cepted cases'  clearly  import.  I  con- 
fess that  I  should  be  sorry  to  find  that 
any  such  practice  had  been  establish- 
ed, as  that  a  special  injunction  should, 
at  all  events,  be  dissolved  upon  the 
mere  denial  by  the  answer  of  the 
whole  merits  of  the  bill.  There  are 
many  cases,  in  which  such  a  practice 
would  be  most  mischievous;  nay, 
might  be  the  cause  of  irreparable 
mischief.  The  true  rule  seems  to  me 
to  be,  that  the  question  of  dissolution 
of  a  special  injunction  is  one,  which, 
after  the  answer  comes  in,  is  address- 
ed to  the  sound  discretion  of  the 
court.  In  ordinary  circumstances, 
the  dissolution  ought  to  be  ordered, 
because  the  defendant  has  prima 
facie  repelled  the  whole  merits  of  the 
claim  asserted  in  the  bill.  But  extra- 
ordinary circumstances  may  exist, 
which  will  not  only  justify,  but  de- 
mand the  continuation  of  the  special 
injunction.  This,  upon  the  prin- 
ciples of  courts  of  equity,  which  al- 
ways act  so  as  to  prevent  irreparable 
mischiefs  and  general  inconvenience 
in  the  administration  of  public  jus- 
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tice,  ought  to  be  the  practical  doc- 
trine ;  and  I  am  not  satisfied,  that  the 
authorities,  properly  considered,  do 
establish  a  contrary  doctrine.  If 
they  did  I  should  hesitate  to  follow 
them  in  a  mere  matter  of  practice,  sub- 
versive of  the  very  ends  of  justice." 

This  decision  was  followed  in  Clum 
V.  Brewer,  2  Curtis,  506 ;  and  a  de- 
nial of  the  complainant's  title  in  the 
answer,  held  to  be  insufiSoient  to  pre- 
vent the  award  of  a  temporary  injunc- 
tion; while  a  similar  view  was  taken 
in  Jones  v.  Lemly,  2  Iredell,  Equity, 
278  ;  and  said  to  be  peculiarly  appli- 
cable, when  the  defendant  relies  solely 
on  his  own  naked  allegation,  as  to 
matters,  which,  if  true,  might  have 
been  corroborated  by  proof.  And 
there  can,  on  the  whole,  be  little 
doubt,  that  when  the  matter  lies 
within  the  jurisdiction  of  equity,  the 
case  should  be  carefully  examined, 
and  the  injunction  continued,  even 
in  opposition  to  the  answer  of  the 
defendant,  if  there  is  just  ground  for 
believing,  on  a  view  of  all  the  evi- 
dence, that  its  dissolution  would  oc- 
casion irreparable  injury  to  the  com- 
plainant; Purnell  v.  Daniel,  8  Ire- 
dell, Eq.  9;  M'Brayer  y.  Hardin,  7 
Id.  1 ;  Ashe  v.  Johnson,  2  Jones,  Eq. 
149;  Troy  v.  Norment,  lb.  318;  Pe- 
terson V.  Matthis,  3  Id.  31. 

In  Poor  V.  Carleton,  the  injunc- 
tion had  been  granted  against  the  sale 
or  transfer  of  negotiable  certificates, 
but  the  doctrine  advanced,  should, 
as  it  would  seem,  be  equally  appli- 
cable to  injunctions  to  restrain  pro- 
ceedings at  law,  when  issued  on  spe- 
cial grounds,  and  not  merely  for  the 
default  of  the  defendant  in  not  an- 
swering at  the  time  fixed  by  the  rules 
of  court;    Chetwood  v.   Briitan,    1 


Green,  Ch.   438,  452;    Fleischman 
V.    Young,    1    Stockton,    Ch.    620; 
Brown  v.  Esdall,  lb.  256.     In  Cape- 
hart  V.  Moon,  1  Busbee,  Equity,  30, 
however,  the  court  took  a  difierent 
view  of  the  question,  and  held,  in 
accordance  with  the  well  gettled  rule 
in  England;    Eden  on   Injunctions, 
136,  384;    Drewry  on   Injunctions, 
425 ;  that  a  complainant  who  seeks 
to  arrest  the  course  of  legal  proceed- 
ings, must  rest  his  case  on  the  equity 
disclosed  by  the  answer,  and  cannot 
read  affidavits  to  contradict  its  alle- 
gations, and  sustain  the  averments  of 
the  bill.     The  court  cited  and  relied 
on  the  language  of  Lord  Eldon,  in 
Claphan   v.    White,    8   Vesey,  35 ; 
where,  however,  his  lordship  stated 
the  rule  as  a  general  one,  and  did  not 
confine  it  to  applications  for  a  restraint 
on  the  course  of  law.     And  the  only 
cases  in  which  affidavits  are  admis- 
sible in  England,  would  seem  to  be 
those,  where  irreparable  mischief  is 
threatened,  in  the  nature  of  waste; 
Peacock  v.  Peacock,  16  Vesey,  57; 
and  when  the  point  in  dispute  is  the 
magnitude  or  existence  of  the  danger, 
and  not  the  right  or  title  which  gives 
rise  to  the  equity  of  the  complainant; 
Eden  on  Injunctions,  384;  Norway 
V.  Rowe,  19  Ves.  144,  157.     A  simi- 
lar strictness  seems  to  prevail  in  Eng- 
land, and  in  some  of  the  states  of  this 
country,  with  reference  to  the  defen- 
dant, who  is  limited  to  those  parts  of 
the  answer  which  are  responsive  to 
the  bill,  and  not  allowed  to  rely  on 
new  matter,  introduced  by  way  of  con- 
fession and  avoidance,  even  when  cor- 
roborated by  the  affidavits  of  third 
persons;    Lindsay   v.    Etheridge,    1 
Devereux   &   Battle,    38;    The   Bel- 
lona  Company's  case,  3  Bland,  442, 
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445;  ante,  202.  Thus,  in  TheBellona 
Company' s  case,  the  right  to  an  in- 
junction, was  said  to  depend  on  the 
denials  or  admissions  of  those  parts 
of  the  answer  which  are  responsive 
to  the  bill,  and  not  to  be  within  the 
reach  of  affidavits,  on  the  part  either 
of  the  plaintiff  or  defendant.  The 
practice  in  this  country  is  now,  how- 
ever, unquestionably  much  more  libe- 
ral, with  regard  to  injunctions  against 
acts  in  pais,  and  allows  both  parties 
to  read  affidavits  to  show  the  extent 
and  nature  of  the  evils  which  will  re- 
sult from  awarding  or  denying  the  re- 
lief sought  by  the  complainant;  and 
even,  as  it  would  seem,  to  substantiate 
or  overthrow  the  equity  of  the  bill, 
or  the  counter-statements  of  the  an- 
swer, even  when  in  confession  and 
avoidance,  and  not  responsive  to  the 
bill;  Florence  v.  Bates,  2  Code  R. 
110 ;  Eden  on  Injunctions,  3d  Am. 
ed.  by  Waterman,  138,  note  1 ;  Poor 
Y.  Carlefon,  3  Sumner,  70,  83 ;  and 
the  same  course  should,  as  it  would 
seem,  be  adopted,  when  a  suit  for 
an  injunction  against  legal  proceed- 
ings, seets  relief  on  distinct  equitable 
grounds,  and  is  not  limited  to  dis- 
covery, no  mischief  being  more  irre- 
parable than  that  which  is  threatened, 
when  an  insolvent  plaintiff  is  about  to 
turn  the  goods  of  the  defendant  into 
money  for  a  debt  which  he  does  not 
owe  in  equity,  whatever  may  be  the 
case  at  law;  Chetwood  v.  Brittan ; 
FleiscJiman  v.  Young ;  Brown  v.  Us- 
dall. 


There  can,  however,  be  no  doubt, 
that  when  an  injunction  has  been 
granted,  merely  for  want  of  an  an- 
swer, and  not  on  special  grounds,  or 
on  a  bill  which  shows  no  ground  of 
special  equity,  and  merely  seeks  a  dis- 
covery, it  should  be  dissolved  on  the 
coming  in  of  a  full  answer,  and  the  case 
remitted  for  determination  at  law ; 
Sollister  v.  BarJcley,  9  New  Hamp- 
shire, 230 ;  Geer  v.  Kissam,  8  Ed- 
wards, Ch.  129.  And  the  rule  which 
makes  the  answer  of  the  defendant, 
the  test  of  the  right  of  the  complain- 
ant to  an  injunction,  only  applies 
where  the  injunction  is  sought  as  an 
interlocutory  order  before  replication, 
and  has  no  application  on  the  final 
hearing  after  the  proofs  have  been 
taken,  when  the  decree  will  be  made 
upon  the  whole  merits  of  the  case,  as 
disclosed  by  the  evidence,  as  well  as 
the  pleadings ;  Crawford  v.  Craw- 
ford, 4  Dessaussure,  176. 

As  the  orders  made  by  equity,  in 
restraint  of  legal  proceedings,  are  con- 
fined to  the  parties,  and  not  addressed 
to  the  court,  the  remedy  for  their  vio- 
lation lies  in  an  application  to  the  tri- 
bunal by  which  they  were  issued,  to 
inflict  proper  punishment  for  the  con- 
tempt of  its  authority,  and  they  are 
not  a  sufficient  reason  why  the  tribu- 
nal, whose  proceedings  are  in  ques- 
tion, should  set  aside  an  execution,  or 
arrest  a  judgment,  which  has  been 
issued  ol"  rendered  in  due  course  of 
law ;  Porter  v.  Vaughan,  24  Vermont, 
211. 
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[*538]       *ME.  JUSTICE  EYRE  v.  COUNTESS  OF 

SHAFTSBURY. 

DE  TERM  S.  HIL.  1722. 
REPORTED   2   P.  WMS.  103  ;    GILB.    EQ.    REP.    172.' 

Guardian  and  Ward. J — A  guardianship,  devised  to  three  persons,  with- 
out saying,  "and  to  the  survivors  or  survivor  of  them,"  yet  the  survivor 
shall  have  it. 

The  right  of  the  testamentary  guardian,  hy  the  express  words  of  the  Act 
of  Parliament,  takes  place  of  all  other  guardians,  and  his  authority,  hy 
that  law,  is  a  continuation  of  the  paternal  a/uthority. 

The  mother  of  a  ward  of  the  Court,  contriving  and  effecting  his  marriage, 
without  ohtaining  the  consent  of  the  testamentary  guardian,  or  making 
an  application  to  the  Court,  is  liable  for  a  contempt  of  the  Court,  although 
the  marriage  be  in  other  respects  proper. 

The  late  Earl  of  Shaftsbury,  by  bis  will,  dated  10th  of  November,  1710, 
devised  tbe  guardianship  of  the  person  and  estate  of  bis  infant  child,  (the  pre- 
sent earl,)  to  Mr.  Justice  Eyre  and  two  others,  (since  deceased,)  without  say- 
ing "  and  to  the  survivor  of  them;"  and  this  devise  of  the  guardianship  was 
until  tbe  child  should  come  to  twenty-one  years  of  age. 

Lord  Shaftsbury  died  beyond  sea,  and  the  infant  earl  was  now  twelve  years 
of  age,  when  BIr.  Justice  Eyre,  perceiving  that  bis  lordship  bad  not  a  proper 
governor  provided  for  him  by  tbe  countess  his  mother,  and  that  the  person 
who  was  ordered  to  attend  him  as  bis  gentleman  was  not  a  lit  person  for  that 
purpose,  petitioned  tbe  Lord  Chancellor  that  be,  as  sole  surviving  guardian, 
might  have  tbe  ordering,  as  he  should  think  proper,  of  such  governor,  gentle- 
P^  man,  and  other  servants  to  attend  the  said  infant  *earl;  and  that  the 

L  J  person  of  tbe  said  infant  earl  might  be  delivered  over  to  tbe  peti- 
tioner. 

On  tbe  behalf  of  the  countess,  it  was  insisted  by  the  Solicitor- General,  Mr. 
Lutwiche,  Mr.  Cowper,  and  Mr.  Talbot,  that  tbe  guardianship,  being  devised 
to  three,  without  saying,  "  and  to  the  survivor  of  them,"  the  same  did  not  sur- 
vive ;  that  it  was  but  a  bare  authority,  and  no  interest,  in  regard  no  profit 
could  be  made  thereof;  that,  if  a  power  were  given  to  three,  and  one  of  them 
should  die,  the  survivor  could  not  execute  such  power ;  that,  if  two  were  made 
committee  of  a  lunatic,  on  tbe  death  of  one  of  them  the  commitment  would 
determine;  that  this  was  a  trust  annexed  to  the  person,  and  not  assignable, 
nor  was  it  reasonable  it  should  survive,  forasmuch  as  the  testator  might  think 

1  S.  C,  2  Eq.  Ca.  Ah.  110,  pi.  3 ;  755,  pi.  4. 
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it  proper  to  trust  three,  but  not  to  invest  a  smaller  number  witb  a  charge  of 
that  importance. 

Also,  it  was  said,  that,  if  the  infant  earl  should  die  without  issue  under  age, 
in  such  case  the  late  earl  by  his  will  had  given  an  annuity  of  £500  per  annum 
to  Mr.  Justice  Eyre,  which  made  it  improper  that  he  alone  should  be  intrusted 
with  the  person  of  the  infant  earl,  who  would  be  a  gainer  on  his  dying  without 
issue  and  under  age  j  that,  the  will  having  appointed  three  guardians  to  the 
infant,  it  was  the  same  thing  as  if  the  testator  had  appointed  those  three 
jointly,  and  then  it  was  plain,  that,  if  one  should  die,  the  survivors  could  not 
act ;  that,  according  to  Auditor  Curie's  case,  (11  Co.  2,  b,)  where  an  office  is 
granted  to  two,  on  the  death  of  one  of  the  grantees,  the  office  determines. 

And  though  it  might  be  attended  with  some  inconvenience  were  such  guar- 
dianship or  authority  to  determine  on  the  death  of  one  of  the  persons  intrusted, 
yet  it  must  be  allowed  to  have  been  in  the  power  of  the  testator  to  have  pre- 
vented this  inconvenience,  by  limiting  the  guardianship  to  the  survivor  by 
express  words :  Salk.  465. 

It  was  moreover,  urged,  that  this  was  a  matter  of  trust ;  for  every  guardian- 
ship was  a  trust  j"-  that  the  Crown,  as  *parens  patriae,  was  the  supreme 
guardian  and  superintendent  over  all  infants;  and  since  this  was  a  L  J 
trust,  it  was  consequently  in  the  discretion  of  the  Court,  whether  or  no  they 
would  do  so  hard  a  thing  as  to  take  away  an  infant  under  thirteen  years  of 
age,  from  so  careful  a  mother  as  the  countess  was ;  that  the  tender  calls  of 
nature  were  on  the  mother's  side ;  and  then  there  were  two  physicians,  (Dr. 
Robinson  and  Dr.  Friend,)  who  both  testified  that  the  infant  earl  was  of  a 
tender  and  sickly  constitution  ;  so  that  at  least  the  Court  might  refuse  to  grant 
this  in  a  summary  way,  or  otherwise  than  upon  a  bill. 

Also,  with  regard  to  the  servants,  it  was  represented  to  be  a  very  hard  thing 
to  turn  away  such  as  the  countess  had  experienced  to  be  good  servants,  and  to 
take  persons  in  their  room  whom  she  had  no  experience  of;  particularly  that 
Dr.  Stubbs,  the  governor,  came  in  at  first  with  the  approbation  of  Mr.  Justice 
Eyre,  and  that  he  was  a  man  of  learning,  probity,  and  piety,  and  a  clergyman. 

On  the  other  side,  it  was  said,  that  this  guardianship  was  not  devised  to 
three  jointly,  but  to  three  until  the  infant  earl  should  come  to  twenty-one; 
that  a  guardian  had  not  only  a  bare  authority,  but  also  an  interest,  for  he  might 
bring  a  writ  of  ravishment  of  ward,  or  might  make  a  lease  during  the  minority 
of  the  infant,  as  was  determined  in  the  case  of  Shopland  v.  Ryoler  ;^  so  that 
guardians  had  an  interest  coupled  with  their  authority,  and  consequently  the 
office  would  survive. 

It  was  true  it  could  not  be  granted  over :  no  more  could  the  office  of  execu- 
torship ;  but  yet  there  could  be  no  question  but  that,  if  there  had  been  two 
executors,  and  one  should  die,  the  other  would  take  the  whole  executorship  as 
survivor. 

1  See  Duke  of  Beaufort  v.  Berty,  1  P.  Wms.  T04  ;  Frederick  v.  Frederick,  1  P.  Wms. 
721. 

2  Cro.  Jac.  55,  98. 
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And  as  to  the  objection,  that  there  was  no  profit  in  the  guardianship,  and 
therefore  it  should  not  survive,  the  same  way  of  reasoning  would  hold  in  the 
case  of  an  executorship,  for  that  was  barely  a  trust,  and  no  ways  profitable  ; 
notwithstanding  which,  being  a  legal  interest,  it  would  survive.  It  was  like- 
wise said,  that  in  case  where  three  guardians  were  appointed,  if  this  were  sup- 
r*''4.n  Po®^*^  *°  ^^  ^^^  *^  joint  authority,  and  consequently  not  to  survive,  it 
would  prove  a  great  inconvenience,  and  in  a  good  measure  frustrate 
the  intention  of  the  person  appointing  them. 

As  to  what  was  held  in  Auditor  Curie's  case  (viz.,)  where  an  office  has  been 
usually  granted  to  two,  and  one  of  them  dies,  that  this  is  a  determination  of 
such  office,  the  reason  must  be  supposed  to  be,  because  they  both  make  but 
one  officer,  as  in  the  case  of  the  sherifis  of  Middlesex. 

That,  with  regard  to  the  £500  per  annum  given  to  Mr.  Justice  Eyre,  in 
case  of  the  infant's  death  without  issue  and  under  age,  that  could  be  no 
objection  in  case  of  a  testamentary  guardian  appointed  by  the  party  himself, 
whatever  it  might  be  where  the  guardian  was  to  be  appointed  by  the  Court; 
for,  where  the  testator  himself  says  that  J.  S.  shall  be  guardian  of  his  son, 
and  by  the  same  will  also  declares  that  the  said  guardian  shall  have  the  whole 
estate  in  case  the  child  should  die  within  age,  surely  that  would  be  good; 
much  more  shall  the  devise  in  our  case,  which  is  but  a  small  part  of  the  estate. 

Then,  as  to  the  objection  of  hardship  from  the  guardians  being  empowered 
to  impose  servants,  governors,  &c.,  who,  when  put  upon  the  young  lord  by 
such  guardian,  would  probably  not  regard  the  countess,  as  having  no  depend- 
ence upon  her,  this  might  be  as  well  turned  the  other  way,  (viz.,)  that  if  they 
were  put  in  by  the  mother,  they  would  have  no  regard  to  the  guardian,  who 
yet  was  intended  by  the  will  to  be  in  loco  parentis,  and  to  supply  the  father's 
place. 

That  Dr.  Stubbs,  the  governor,  might  be  a  good  scholar  and  a  pious  man, 
and  yet  it  would  not  necessarily  follow  that  he  was  a  proper  governor  to  attend 
the  young  earl  to  court,  or  to  noble  families,  or  at  the  exercises  of  dancing  and 
riding,  which  it  was  fit  his  lordship  should  be  acquainted  with. 

Besides,  it  was  of  great  consequence,  in  regard  such  servants  are  apt  to 
flatter  their  young  masters,  and  to  entertain  their  thoughts  with  such  things 
as  would  be  rather  pleasing  than  useful  to  them. 

r*5421  ^'^^^'y-  ^^*^  respect  to  the  tenderness  of  the  young  *lord's  consti- 
L  J  tution,  that  was,  however,  of  late  grown  stronger,  and  he  being  now 
upwards  of  twelve  years  of  age,  this  was  the  proper  crisis  for  forming  his 
mind,  and  instilling  into  him  a  taste  of  those  noble  qualities  and  that  spirit 
which  became  a  person  of  his  high  station,  in  order  to  make  him  useful  to  his 
country;  and  this  being  the  proper  time,  surely  it  was  reasonable  to  trust 
Providence  in  these  cases,  and  to  send  the  young  nobleman  to  some  public 
school. 

Lord  Chancellor  Macclesfield.— The  father,  by  the  statute,'  has  a 

'  12  Oar.  2,  c.  24. 
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right  to  dispose  of  the  guardianship  of  his  child  until  twenty-one,  and,  having 
done  so  here,  it  will  be'  binding,  unless  some  misbehaviour  be  shown  in  the 
guardian,  in  which  case,  it  being  a  matter  of  trust,  this  Court  has  a  superin- 
tendency  over  it. 

But  as  to  the  objection,  that  this  right  of  guardianship  does  not  survive, 
because  it  is  not  said  in  the  will  in  express  terms  that  it  shall  go  to  the  sur- 
vivor, there  seems  to  be  no  color  for  it ;  because,  where  several  guardians  are 
appointed  by  a  will,  each  of  them  seems  to  be  a  complete  guardian,  like  the 
case  where  there  are  two  or  three  church-wardens  of  a  parish,  each  of  them  is 
a  distinct  church-warden  ;  and  it  would  be  mischievous,  and  of  very  ill  efiFect, 
if,  where  there  are  several  guardians  appointed  by  a  will,  and  some  refuse  to 
act,  that  the  rest  should  not  be  able  to  do  anything;  and  yet  this  must  be  the 
consequence  if  a  guardianship  devised  to  several  should  be  taken  to  be  one 
joint  naked  authority ;  such  construction  would  make  the  Act  of  little  force. 
A  guardian  has  an  authority  coupled  with  an  interest,  and  may  bring  a  writ 
of  ravishment  of  ward  on  the  infant's  being  taken  from  him  ;  and  though  it  is 
true  that  the  damages  recovered  shall,  by  the  statute,  go  towards  the  benefit 
of  the  ward,  yet  the  declaration  must  lay  it  ad  damnum  of  the  guardian,  the 
plaintiff. 

The  reason  of  Auditor  Curie's  case,''  where,  on  the  office  of  auditor  being 
granted  to  two,  without  saying  "  and  to  the  survivor,"  such  office,  on  the 
death  of  one,  *was  held  to  be  determined,  was  because,  in  such  case,  r^jicj^qT 
both  made  but  one  officer,  as  the  two  sheriffs  of  Middlesex  make,  as  -^ 

to  their  office,  but  one  person.  In  the  present  case,  here  is  a  plain  right 
placed  and  vested  in  Mr.  Justice  Eyre,  as  the  surviving  guardian,  and  who, 
every  one  is  assured,  will  well  execute  such  trust,  which  it  will  be  impossible 
for  him  to  do  without  being  allowed  to  place  and  choose  the  governor,  gentle- 
man, &c.,  to  attend  upon  and  take  care  of  this  young  nobleman. 

And,  though  Dr.  Stubbs  may  be  a  good,  learned,  and  pious  man,  yet  he 
may  not  be  so  fit  to  attend  the  young  earl  to  all  places ;  for  instance,  to  courts, 
places  of  exercise  and  diversions,  &c.,  at  which  it  may  be  proper  for  his  lord- 
ship to  appear. 

But  I  must  differ  from  Mr.  Justice  Eyre,  as  to  sending  the  infant  to  a 
public  school,  which  may  be  thought  likely  to  instil  into  him  notions  of 
slavery.' 

Wherefore,  per  Cur.,  discharge  Dr.  Stubbs  from  being  governor,  as  also 
Mr.  Bennet  from  being  gentleman,  and  deliver  the  infant  into  the  hands  of 
his  guardian,  Mr.  Justice  Eyre,  who  desired  the  young  earl  might  dine  with 
him.  But  the  Lord  Chancellor  said,  that  this  was  in  confidence,  that  the 
Judge  should  return  him  to  his  mother,  the  countess,  at  night ;  for  that,  as 
yet,  the  Court  would  not  make  any  order  touching  the  custody  of  the  earl's 
person. 

'  See  Dillon  v.  Lady  Mountcashell,  4  Bro.  P.  0.  306,  Toml.  ed. 

2  11  Co.  2,  b. 

■''  Few,  at  the  present  day,  would  entertain  this  singular  notion  of  the  Lord  Chancellor. 
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Afterwards,  on  the  Great  Seal  being  taken  from  the  Earl  of  Macclesfield, 
and  placed  in  the  hands  of  three  Lords  Commissioners,  on  the  18th  of  March? 
1724,  Mr.  Justice  Eyre  (lately  made  Lord  Chief  Baron  of  the  Exchequer) 
exhibited  his  petition  to  the  Lords  Commissioners,  setting  forth  the  former 
proceedings ;  and  that  the  infant  earl,  who  was  now  just  fourteen  years  of  age, 
and  had  been  married  to  Lady  Susanna  Noel,  daughter  to  the  Countess  of 
Gainsborough,  was  detained  from  the  petitioner;  that  such  marriage  was 
without  the  consent  or  privity  of  the  said  Lord  Chief  Baron,  the  surviving 
guardian.  Therefore  the  petitioner  thought  it  his  duty  to  lay  *these 
L  ^'^'^J  things  before  the  Court,  praying  that  the  custody  or  tuition  of  the  in- 
fant lord  might  be  granted  to  him,  and  that  the  Court  would  make  such 
order  touching  this  matter  as  they  should  think  proper. 

Upon  this  the  Dowager  Countess  of  Shaftsbury  petitioned  the  Lords  Com- 
missioners, that  the  order  of  the  late  Lord  Macclesfield,  declaring  the  right  of 
guardianship  to  belong  to  the  Lord  Chief  Baron  Eyre,  and  directing  the  per- 
son of  the  infant  earl  to  be  delivered  to  the  said  Lord  Chief  Baron,  might  be 
set  aside. 

Also,  the  infant  earl  petitioned  the  Lords  Commissioners,  insisting,  that 
the  guardianship  of  his  lordship,  given  by  the  will,  was  determined  by  the 
death  of  two  of  the  guardians,  and  praying  that  his  lordship,  being  now  of  the 
age  of  fourteen  years,  might  be  at  liberty  to  choose  his  guardian. 

On  hearing  these  petitions,  the  Court  ordered  a  sequestration,  unless  cause, 
both  against  the  Countess  (dowager)  of  Shaftsbury,  and  against  the  Countess 
of  Gainsborough,  for  their  contempt  in  contriving  and  efiecting  this  marriage 
without  the  consent  of  the  guardian,  and  without  applying  to  the  Court. 
And  the  person  of  the  infant  earl  was  ordered  to  be  restored  by  the  Countess 
Dowager  of  Shaftsbury  to  the  Lord  Chief  Baron,  it  being  the  opinion  of  the 
Court,  that  though  the  declaration  made  by  the  late  Lord  Chancellor,  that  the 
right  of  guardianship  did  belong  to  the  Lord  Chief  Baron,  as  surviving 
guardian,  and  the  order  made  thereupon  was  ever  so  erroneous,  yet  that  the 
same  was  a  good  order  until  reversed,  and,  consequently,  it  was  a  contempt  to 
break  it. 

On  the  15th  of  May,  the  three  Lords  Commissioners,  (viz.)  Sir  Joseph 
Jekyll,  Master  of  the  EoUs,  Mr.  Baron  Gilbert,  and  Mr.  J.  Raymond,  having 
heard  this  matter  solemnly  argued  by  counsel  on  both  sides,  gave  their  judg- 
ment, -which  was  delivered  by  the  Lord  Commissioner  Jekyll,  that  the  Court 
were  all  of  opinion  the  sequestration  against  the  Countess  of  Shaftsbury  ought 
to  be  absolute. 

r*5451  *I'°^°  Commissioner  Jekyll. — The  marriage  of  a  ward  without 
*-  ^  the  consent  of  the  guardian  is  a  ravishment  of  the  ward,  (2  Inst.  440,) 
and  aggravated  in  this  respect,  that,  after  such  ravishment  by  marriage,  the 
ward  cannot  be  restored  to  such  condition  as  he  was  in  before,  it  being  ren- 
dered impossible  by  the  wrong  of  the  ravisher. 

By  the  Statute  of  Westminster  2,  cap.  35,  it  is  enacted  that  if  one  be  guilty 
of  ravishment,  either  of  a  male  or  female  ward,  if  the  ward  be  restored,  though 
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not  married,  tlie  ravisher  shall  be  punished  with  two  years'  imprisonment;  but 
if  the  ward  be  not  restored,  or  if  he  be  restored  and  be  married,  the  party  guilty 
of  such  ravishment,  (if  he  cannot  make  satisfaction  for  the  marriage,)  shall  be 
punished  by  imprisonment  for  life,  or  by  abjuring  the  realm,  at  the  discretion 
of  the  Court  where  he  is  tried ;  so  that  a  ravishment  of  a  ward  became  an 
offence  not  only  against  the  guardian,  but  against  the  king ;  and  whereas,  on 
the  ward's  being  married,  the  ravisher  was  to  be  punished  by  perpetual  impri- 
sonment, or  by  abjuring  the  realm,  this  shows  the  greatness  of  the  offence,  by 
the  grievousness  of  the  punishment. 

And  the  matter  of  marrying  infants  without  the  proper  consent  of  guardians, 
is  provided  against,  both  at  law  and  in  this  Court,  especially  the  latter,  it  being 
notorious  that  a  court  of  equity  entertains  no  greater  jealousy  of,  nor  shows 
more  resentment  against,  anything,  than  the  unlawful  marriage  of  infants. 

In  the  case  of  the  marriage  of  a  lunatic,  (viz.,)  that  of  Mr.  Packer's  mar- 
rying Mrs.  Ash,'  the  Court  committed  Mr.  Packer,  the  parson,  and  others  that 
were  their  agents,  and  Packer  continued  in  custody  for  a  considerable  time ; 
and  infants  and  lunatics  may  be  compared  together,  both  of  these  being  unable 
to  take  care  of  themselves.^ 

In  the  case  where  an  infant  is  committed  by  the  Court  to  the  custody  or  care 
of  any  one,  such  committee  gives  a  recognizance  that  the  infant  shall  not  marry 
without  leave  of  the  Court,  which  form  is  very  rarely  altered,  and  on  special 
circumstances;  so  that,  if  the  infant  marries,  *though  without  the  . 

privity,  or  knowledge,  or  neglect  of  the  committee,  yet  the  recogni-  L  "-1 
zance  is,  in  strictness,  forfeited,  whatever  favor  the  Court  upon  application 
may  think  fit  to  show  to  such  committee,  when  he  appears  not  to  have  been 
in  fault. 

In  Lord  Somers's  time,  Mr.  Goodwin  married  an  infant,  (Mrs.  Knight,) 
and  was  committed,  and  this  commitment  was  followed  by  an  Act  of  Pa'rlia- 
ment  for  dissolving  the  marriage. 

So,  on  Sir  Edward  Hannes's  daughter  and  heir,  who  was  an  infant,  being 
inveigled  from  her  guardian,  Dr.  Waugh,  and  married  to  one  Willis,  though 
Mrs.  Hannes  was  not  taken  from  a  guardian  assigned  by  the  Court,  yet,  in 
that  case,  both  Mr.  Willis,  and  the  parson,  and  the  agents,  were  all  committed 
by  the  Master  of  the  Rolls,  Sir  John  Trevor,  and  the  order  afterwards  con- 
firmed by  Lord  Harcourt ;  and,  as  this  Court  punishes  the  instruments  where 
such  marriage  is  had  without  the  consent  of  the  guardian,  so,  if  there  be  only 
an  apprehension  that  the  infant  will  be  married  unequally,  either  by  the  guar- 
dian or  by  his  neglect,  a  court  of  equity  will  interpose,  and  send  for  the  infant, 
and  commit  him  to  the  custody  of  a  proper  person,  or  relation,  in  order  to  pre- 
vent such  danger ;  as  was  done  in  the  case  of  the  infant  Lady  Catherine  An- 
nesley,  by  Lord  Chancellor  Harcourt,  and  likewise  in  another  case,  (viz.,)  that 
of  Mr.  Vernon,  of  Staffordshire,  by  Lord ;  Macclesfield.' 

1  See  Packer  v.  Wyndham,  Prec.  Ch.  412. 

^  See  Dr.  Davis's  case,  1  P.  Wms.  698 ;  Jeffrys  v.  Vanteswarstwarth,  Barn.  144,  145. 

3  See  Lord  Eaymond's  case,  Ca.  t.  Talb.  58 ;  Smith  v.  Smith,  3  Atk.  304. 
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But  the  present  case  is  still  of  a  higher  nature,  as  it  is  the  case  of  a  peer  of 
the  realm,  in  whose  education  the  public  is  interested,  and  where  the  guardian- 
ship of  him  is  devised  by  a  peer  of  the  realm,  (viz.,)  by  the  will  of  the  late 
Lord  Shaftsbury. 

As  to  the  objection  that  has  been  made  to  the  order  of  this  Court,  that  there 
are  no  words  therein,  that  the  infant  shall  not  be  married  without  the  consent 
of  the  guardian : 

Eesp.  The  Court  could  not  suppose,  or  foresee,  that  any  person  would  marry 
the  infant  without  the  guardian's  consent;  and,  for  that  reason,  there  was  no 
^p.  .„,  express  ^provision  against  it  in  the  order;  but  still  this  prohibition  is 
implied,  (viz.,)  that  no  person  without  the  leave  of  the  guardian, 
should  marry  this  infant ;  besides,  by  the  same  reason  that  these  words  ought 
to  be  inserted,  the  order  should  likewise  have  provided  that  no  person  should 
take  away  or  ravish  this  ward  from  the  guardian,  &c.,  all  which  things  are 
surely  implied ;  but,  further,  it  is  a  sufficient  answer  to  this  objection,  that 
such  negative  words  are  never  inserted  in  the  order. 

But  then  it  is  objected,  here  is  no  disparagement  in  this  marriage  ;  foras- 
much as  the  birth  of  the  noble  lady  to  whom  Lord  Shaftsbury  is  married,  and 
also  her  quality,  are  equal  to  those  of  her  husband ;  and  she  has  had  the  advan- 
tage of  being  educated  under  the  Countess  of  Gainsborough,  her  mother,  a  lady 
of  great  honor,  virtue,  and  quality. 

Resp.  Admitting  all  this  to  be  so,  yet  it  may  be  reasonably  supposed,  that 
if  the  infant  earl  had  staid  till  he  had  attained  his  age,  and  could  have  made 
a  jointure  and  settlement,  in  such  case  his  Lordship  might  have  had  a  better 
portion. 

But,  in  reality,  though  there  be  no  disparagement,  yet  this  is  only  by  way 
of  extenuation,  and  can  never  be  urged  as  a  justification;  for,  it  is  the  mar- 
riage without  the  consent  of  the  guardian  that  constitutes  the  offence ;  so  that, 
such  marriage  having  been  to  one  of  equal  degree  and  fortune,  can  at  most 
tend  but  to  extenuate. 

And  it  is  observable,  that  the  disparagement  of  the  ward  was  not  where 
such  ward,  without  the  guardian's  consent,  married  one  of  inferior  degree,  as 
a  villein,  citizen,  or  burgess,  but  where  the  guardian  himself  married  the 
ward  to  one  of  inferior  degree ;  for  which  see  the  statute  of  Merton,  cap.  6  & 
7,  2  Inst.  89-92. 

Object.  The  punishment  of  this  ravishment  of  ward  by  sequestration,  or 
otherwise,  would  be  fruitless,  since  the  marriage,  having  been  once  solemnized 
and  perfected,  the  same  cannot  be  afterwards  rescinded  or  dissolved. 

Resp.  The  like  objection  might  be  made,  though  the  marriage  were  ever  so 
r*')481  ™"°^  *°  ^^^  disparagement  of  the  *ward  ;  but  in  all  these  cases  the 
L  J  reason  of  inflicting  punishments  is  for  example's  sake,  and  to  deter 
others  from  the  like  ofi'ence  of  ravishment  of  wards.- 

Object.  This  marriage  is  by  the  Countess,  the  mother  of  the  infant  earl, 
who  is  guardian  by  nature  and  nurture,  and  so  cannot  be  guilty  of  ravishment 
of  ward. 
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Resp.  The  right  of  a  testamentary  guardian  takes  place  of  a  guardianship 
by  nature  j  by  the  express  words  of  the  Act  of  Parliament,  the  guardian  by 
will  takes  plaoe  of  all  other  guardians,  and  his  authority,  by  that  law,  is  a  con- 
tinuation of  the  paternal  authority. 

Object.  There  is  no  instance  of  any  one  case,  where  a  complaint  has  been 
against  an  infant's  mother,  for  taking  away  her  own  child. 

Besp.  The  Lords  Selkirk  and  Orkney,  guardians  of  the  infant  Duke  of 
iTamilton,  petitioned  against  the  Duchess  of  Hamilton  for  taking  away  the 
infant  Duke  out  of  their  custody,  and  their  complaint  was  received ;  upon  which 
the  Court  would  have  proceeded  against  the  mother,  but  the  guardians  could 
not  make  out  their  right  of  guardianship,  by  reason  of  some  defect  in  the 
instrument  under  which  they  claimed. 

So  that,  all  these  objections  being  answered,  the  Court  are  of  opinion,  that 
the  sequestration  against  the  Countess  Dowager  of  Shaftsbury  ought  to  be  made 
absolute. 

As  to  the  case  of  Lady  Gainsborough,  that  seems  to  differ ;  and  here  the 
question  is,  whether  the  Countess  of  Gainsborough's  consenting  that  her 
daughter  should  be  married  to  the  infant  earl,  be  not  a  contempt  ? 

8  Edw.  3,  p.  52.  The  case  was  a  writ  of  ravishment  of  ward,  which  was 
brought  against  four  men  and  a  woman  ;  the  men  took  away  the  ward,  and  the 
woman,  knowing  that  the  four  men  had  taken  away  the  ward,  married  the 
ward  to  her  daughter,  upon  which  Hirle,  C.  J.,  gave  the  rule,  that  the  woman 
was  equally  guilty  with  the  four  men  of  the  ravishment  of  the  ward,  the  mar- 
riage of  the  infant,  without  the  consent  of  the  guardian,  constituting  the 
offence;  and  though  the  guardian  be  not  appointed  by  the  Court,  nor 
any  commitment  made  by  the  Court  *of  the  infant,  yet  have  those  L  J 
been  punished  who  have  married  the  ward  without  the  consent  of  the  guar- 
dian, as  appears  from  the  above-cited  case  of  Mrs.  Hannes,  where  the  case  was 
nothing  more  than  that  of  marrying  the  infant  without  the  consent  of  the  tes- 
tamentary guardian,  and  the  decree  was  only  for  an  account  of  Sir  Edward 
Hannes,  the  father's,  personal  estate,  and  for  an  allowance  of  maintenance  for 
the  infant. 

Whereas,  in  the  principal  case,  the  decree  goes  something  further,  as  it 
directs  that  the  will  of  the  late  Earl  of  Shaftsbury  should  be  performed,  part 
of  which  will  is,  that  the  infant  earl  should  be  under  the  care  and  guardian- 
ship of  the  persons  named  therein. 

In  3  Co.  38,  (Ratcliffe's  case,)  it  was  resolved,  that  every  ancestor,  whether 
male  or  female,  might  bring  an  action  of  trespass  or  ravishment  of  ward  against 
any  one  for  taking  away  his  heir  apparent,  male  or  female,  and  for  marrying 
such  heir;  and  that  it  is  not  material  of  what  age  such  heir  then  was;  and  as 
the  ancestor  might  bring  such  action  for  taking  away  and  marrying  the  heir, 
so  also  might  the  guardian  for  taking  away  and  marrying  the  ward. 

It  does  not  appear  that  the  late  Earl  of  Gainsborough  left  any  testamentary 
guardians  of  his  children  ;  so  that  the  Countess  was  guardian  of  them  by  na- 
ture; the  marriage  of  her  daughter  belonged  to  her;  consequently,  it  is  to  be 
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presumed  that  she  married  her  daughter  to  the  infant  earl ;  at  least,  if  she  did 
not,  she  may  purge  herself  by  oath. 

But  it  is  material  that  the  Lord  C.  B.  Eyre,  the  guardian  of  the  infant  earl, 
has  not,  in  his  petition,  made  out  any  direct  charge,  or  prayed  anything  against 
the  Countess  of  Gainsborough ;  and,  possibly,  the  Court  may  not  be  bound, 
ex  officio,  to  punish  for  a  ravishment  of  a  ward  where  there  is  no  complaint. 

The  Court  has  the  care,  but  not  the  guardianship,  of  infants;  and  the  Lord 
C.  B.  Eyre  is  not  a  guardian  appointed  by  the  Court,^  but  by  the  will  of  the 
father;  in  which  respect  the  Court  is  the  less  concerned. 
l-j^p _„,       *And  though  the  stat.  12  Car.  2,  c.  24,  says,  that  a  testamentary 
'-  guardian  may  maintain  an  action  of  ravishment  of  ward,  if  the  infant 

be  taken  from  him,  yet  the  statute  does  not  enjoin  him  to  do  it,  but  refers  the 
same  to  the  discretion  of  the  guardian. 

So  that,  in  this  case,  forasmuch  as  the  testamentary  guardian  has  not  com- 
plained of  or  prayed  any  redress  against  Lady  Gainsborough,  the  Court  will 
do  nothing  against  her,  but  discharge  the  order  of  sequestration  with  respect 
to  her.^ 

And  now  we  come  to  the  petition  of  the  infant  Earl  of  Shaftsbury,  where  it 
is  first  objected,  that  though  the  Court  might,  upon  a  petition,  make  a  pro- 
visional order  for  the  taking  care  of  an  infant,  yet  that  they  ought  not  to  make 
an  order  determining  the  right  of  guardianship,  unless  the  matter  be  brought 
judicially  before  them,  by  bill,  answer,  and  proofs. 

Eesp.  In  this  case  here  are  a  bill  and  answer,  and  both  the  will  and  the 
devise  of  the  guardianship  are  set  out  by  the  bill;  whereupon  the  decree  says, 
that  the  trust  of  the  will  shall  be  performed,  one  of  which  said  trusts  is  the 
guardianship  of  the  infant. 

It  is  not  material  that  the  earl  was  defendant,  for  so  it  was  in  the  case  of 
Mrs.  Hannes,  who  was  married  to  Mr.  Willis  without  the  consent  of  the  guar- 
dian; and  this  Court  may  upon  petition  only,  without  any  bill  or  decree,  make 
an  order  to  determine  the  right  of  guardianship,  in  regard  that  the  care  of  all 
infants  is  lodged  in  the  king  as  pater  patrise,  and  by  the  king  this  care  is  dele- 
gated to  his  Court  of  Chancery. 

In  P.  N.  B.  232,  the  king  is  bound,  of  common  right  and  by  the  laws,  to 
defend  his  subjects,  their  goods  and  chattels,  lands  and  tenements,  and  by  the 
law  of  this  realm,  every  loyal  subject  is  taken  to  be  within  the  king's  protec- 
tion ;  for  which  reason  it  is,  that  idiots  and  lunatics,  who  are  incapable  to  take 
care  of  themselves,  are  provided  for  by  the  king  as  pater  patrias;  and  there  is 
the  same  reason  to  extend  this  care  to  infants. 

r*5511       '^^^^  ^^  *^®  reason  given  in  the  writ  de  idiotainquirendo,  which  the 

*king  issues  out  to  take  care  of  him  whojegimini  sui  ipsius  et  bonorum, 

et  terrarum  suarum  minimi  sufficit,  which  reason  also  appears  in  the  writ  de 

lunatico  inquirendo;  and  in  4  Eep.  123,  b,  {Beverley's  case,-)  infants,  as  well 

1  See  Goodall  v.  Harris,  2  P.  Wras.  562. 
''  See  Mr.  Herbert's  case,  3  P.  Wms.  116. 
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as  idiots,  are  said  to  be  under  the  care  and  protection  of  the  Crown,  as  persons 
equally  unable  to  take  care  of  themselves. 

In  like  manner,  in  the  case  of  charity,  the  king  pro  bono  publico,  has  an 
original  right  to  superintend  the  care  thereof,  so  that,  abstracted  from  the 
statute  of  Eliz.  relating  to  charitable  uses,  and  antecedent  to  it,  as  well  as  since, 
it  has  been  every  day's  practice  to  file  informations  in  Chancery  in  the  Attor- 
ney-G-eneral's  name,  for  the  establishment  of  charities. 

Also  in  the  case  of  Lord  Fallcland  v.  Bertie,^  the  Lord  Somers,  in  deliver- 
ing his  opinion,  takes  notice,  that  several  things  are  under  the  care  and  super- 
intendency  of  the  king,  as  he  is  pater  patriae,  and  instances  in  all  charities, 
idiots,  lunatics,  and  infants. 

Indeed,  several  Acts  of  Parliament  have  made  alterations  in  some  cases  of 
this  nature,  which  so  far  stand  altered,  and  no  further;  but  unless  there  be 
express  words  in  an  Act  of  Parliament  for  that  purpose,  the  original  jurisdic- 
tion of  this  Court  remains  as  before ;  but  there  is  not  any  one  Act  that  has 
taken  away  the  original  jurisdiction  of  this  Court  with  respect  to  this  care  and 
superintendency  in  the  case  of  infants,  charities,  idiots,  and  lunatics.  Since 
the  statute  which  took  away  the  Court  of  Wards,  the  jurisdiction  of  wardship'' 
returns  to  the  Court  of  Chancery;  and  it  appears  by  the  Kegister  21,  b,  198, 
that  a  writ  may  issue  out  of  this  Court  to  remove  the  guardian,  of  an  infant, 
and  to  put  another  guardian  in  his  stead. 

The  law  is  particularly  favorable  to,  and  careful  of  an  infant's  interest ;  and 
though  the  infant  himself  cannot  bring  an  account  against  the  guardian,  until 
his  coming  of  age,  yet  a  third  person  may  bring  a  bill  for  an  *account  rifccn-\ 
against  the  guardian,  even  during  the  minority  of  the  infant.' 

So  in  all  decrees  against  infants,  even  in  the  plainest  cases,  a  day  must  be 
given  them  to  show  cause  when  they  come  of  age. 

Lord  Somers  has  often  said,  that  this  Court  should  be  always  open  for  peti- 
tions; and  orders  on  petitions,  in  regard  to  the  guardianship  of  infants,  have 
not  only  been  provisional,  but  in  some  cases  decisive,  as  to  the  right  of  guardian- 
ship. 

Thus,  in  the  case  of  Lord  Tenham  and  Barrett*  there  was  no  bill  depending 
in  this  Court,  but  only  a  petition,  desiring  that  Lady  Tenham,  the  mother, 
being  a  Papist,  might  not  have  the  guardianship  of  the  infant,  determined  on 
petition  against  the  mother;  upon  which  an  appeal  was  brought  to  the  House 
of  Lords,5  before  whom  it  was  never  objected,  nor  once  thought  of,  that  this 
Court  could  not,  on  a  petition  only,  determine  the  right  of  guardianship ;  and 
on  the  appeal  the  Lords  also  determined  the  right  against  the  mother. 

Also  in  the  case  of  a  testamentary  guardian,  such  guardian  having  a  plain 
legal  right  upon  the  words  of  the  will,  and  the  whole  case  arising  thereon, 

1  2  Vern.  333.  2  2  Vern.  342. 

'  See  Pomfret  v.  Windsor,  2  Yes.  484. 

*  See  9  Mod.  40 ;  14  Via.  Ab.,  p.  172,  note  to  Ca.  1 ;  2  Eq.  Ca.  Ab.  16,  nom.  Reynolds 
V.  Lady  Tenham. 
5  Lady  Teynham  v.  Leanard,  4  Bro.  P.  0.  302,  Toml.  edit. 
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there  can  be  no  need  of  a  bill  in  equity :  no  proofs  of  either  side  are  requisite, 
or  can  avail ;  and  therefore  the  matter  is  properly  determinable  upon  a  petition 
without  a  bill. 

But  in  the  last  place  it  is  objected,  that,  upon  the  wording  of  this  will,  the 
Lord  Chief  Baron  has  no  right  to  the  guardianship,  the  same  being  devised  to 
him  and  two  others,  without  saying,  and  to  the  survivor  of  them ;  and  that 
this  is  a  joint  personal  confidence  wherewith  three  are  intrusted,  wherefore  by 
the  death  of  any  one,  the  guardianship  is  determined ;  and  to  prove  that  a 
guardianship  is  personal,  it  has  been  urged,  that  it  is  not  assignable,  nor  will 
it  go  to  executors  or  administrators. 

Resp.  I  admit  a  guardianship  is  not  assignable,  neither  will  it  go  to  execu- 
tors or  administrators ;  but  for  all  that,  it  is  coupled  with  an  interest,  and  is 
i-^rrq-|  not  a  naked  authority.  I  admit,  also,  it  has  been  said,  that  where  a 
*naked  authority  is  given  to  two,  if  one  dies,  the  survivor  cannot  act; 
but  the  same  book,  viz.,  1  Inst.  112,  113,  says,  that  where  an  authority  is 
coupled  with  an  interest,  it  does  survive.  In  the  case  of  Gardiner  v.  Sheldon,^ 
(Vaugh.  182,)  the  case  of  a  guardian  is  compared  to  that  of  an  executor  or 
administrator,  which  is  not  assignable,  but  yet  survives ;  and  though  a  guar- 
dian be  not  in  all  respects  to  be  compared  to  an  executor,  in  regard  the  latter 
may  continue  his  executorship,  by  appointing  an  executor  by  his  will,  yet  the 
case  of  a  guardianship  devised  to  two  is  strictly  like  the  case  of  an  administra- 
tion granted  to  two,  (especially  where  the  debts  amount  to  as  much  as  the 
assets ;)  for  in  that  case,  as  well  as  in  the  case  of  two  guardians,  an  adminis- 
trator cannot  assign  his  administratorship  ;  it  will  not  go  to  his  executors  or 
administrators,  but  to  the  surviving  administrator;''  such  an  administrator  is 
accountable  to  the  creditor  for  everything,  as  much  as  the  guardian  is  to  the 
infant ;  such  an  administrator  can  make  no  profit. 

And  that  a  guardianship  is  coupled  with  an  interest  is  most  apparent,  in 
that  a  guardian  may  bring  an  action  and  avow  in  his  own  name,  may  make 
leases'  during  the  minority  of  the  infant,  and  may  grant  copyholds*  even  in 
reversion,  as  dominus  pro  tempore. 

A  guardianship  is  not  properly  an  office,  nor  to  be  resembled  (for  instance) 
to  the  office  of  a  partnership ;  for  the  former  has  an  interest  in  the  infant's 
estate;  but  a  parker  has  no  right  or  interest  in  the  park,  or  land  inclosed 
therein,  and  the  owner  of  the  land  may  determine  such  office  by  disparking 
the  park  or  killing  the  deer ;  and  whereas  in  Poph.  204,  it  is  said,  that  where 
the  Lord  Grey  committed  the  custody  of  his  son  to  four,  and  one  of  them  died, 
the  authority  determined  ;  this  case  is  put  upon  the  clause  of  the  statute  of 
4  &  5  Phil.  &  Mar.  cap.  8,^  which  says  "  that  whosoever  takes  a  damsel 

1  Quffire,  Bedell  v.  Constable. 

2  Adams  t.  Buckland,  2  Vern.  514;  Hudson  v.  Hudson,  Ca.  t.  Talb.  127. 

8  2  Roll.  Abr.  41,  pi.  3  ;  but  a  lease  by  the  testamentary  guardian  will  be  valid  only 
during  the  minority  of  the  ward  ;  Koe  d.  Parry  v.  Hodgson,  2  Wils.  129;  Shaw  v.  Shaw, 
Vern.  &  Scriv.  607. 

•  3.  s  Repealed  by  9  Geo.  4,  t.  31. 
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unmarried,  and  under  the  age  of  sixteen,  out  of  the  custody  of  their  father 
or  mother,  or  any  such  person  to  whom  the  father  in  his  lifetime,  or  by  his 
will,  or  by  any  act  in  his  lifetime  has  appointed  the  same,  shall  be  subject  to 
the  pain  of  two  ^years'  imprisonment,  or  to  the  payment  of  such  fine  r^icKXA-i 
as  the  Court  shall  appoint."  So  that,  by  that  Act,  as  to  this  special 
purpose,  the  father  might  by  will  or  deed  appoint  the  custody  of  his  daughter, 
but  such  appointee  had  not  the  like  interest  as  the  guardian  has  :  he  had  hut 
a  bare  authority. 

As  to  Auditor  Curie's  casej^  that  depended  upon  the  statute  of  the  82  Hen. 
8,  cap.  46 ;  but  in  the  principal  case,  when  the  now  infant  earl  was  so  very 
young  as  not  to  be  above  a  year  old,  and  the  testator  had  appointed  him  three 
guardians,  it  was  hardly  probable  that  the  testator  himself  could  imagine  that 
all  those  three  guardians  should  live  until  the  child's  age  of  twenty-one ;  and 
then  to  say,  that  the  guardianship  shall  determine  by  the  death  of  any  one  of 
the  guardians,  would  be  to  affirm,  that  the  more  care  the  father  takes  of  the 
child's  education,  the  less  it  shall  profit  the  child,  because  by  the  death  of  any 
one  of  these  guardians  the  child  shall  be  without  a  guardian,  and  the  more  of 
them  were  appointed  by  the  father,  the  less  likelihood  there  would  be  that 
they  all  should  live  till  the  child  should  arrive  to  twenty-one. 

^LoRD  Chancellor  G-ilbert. — The  late  Earl  of  Shaftsbury,  the  plaintiff's 
father,  by  his  will,  dated  December  10,  1710,  appoints  Sir  Robert  Eyre,  Sir 
John  Croply,  and  Jasper  Stanhope,  Esq.,  afterwards  Lord  Stanhope,  guardians 
of  the  present  earl,  till  his  age  of  twenty-one  years.  Sir  Robert  Eyre  preferred 
his  bill  in  this  Court,  and  proved  the  will,  and  the  Court  ordered  the  same  to 
be  performed.  Sir  John  Croply  and  Lord  Stanhope  died,  and  there  happen- 
ing a  dispute  between  the  Countess  of  Shaftsbury  and  my  Lord  Chief  Baron 
Eyre  concerning  the  guardianship,  on  the  28th  of  February,  in  the  9th  of  the 
King,  the  Court  declared  the  right  of  guardianship  to  be  in  my  Lord  Chief 
Baron,  and  that  nothing  should  be  done  in  relation  to  the  care  and  education 
of  the  said  earl,  without  the  direction  of  my  Lord  Chief  Baron.  My  Lord 
Chief  Baron,  the  22nd  of  March  last,  preferred  his  petition  to  this  Court, 
setting  forth  that  the  Earl  of  Shaftsbury  was  married  to  the  Lady  Susanna 
*Noel,  daughter  to  the  Earl  of  Gainsborough,  without  his  privity  or  r^ccc-i 
consent ;  upon  which,  and  the  affidavits  thereunto  annexed,  the  Coun- 
tess of  Gainsborough  and  Lady  Shaftsbury,  as  likewise  the  earl,  were  ordered 
to  attend ;  and  the  Countess  of  Shaftsbury  likewise  preferred  her  petition  to 
discharge  the  order  of  the  28th  of  February,  in  the  9th  of  the  King ;  and 
in  this  case  there  have  been  four  questions  made : — 

1.  Whether  the  Court  has  jurisdiction  to  declare  the  right  of  guardianship 
in  this  case. 

1 11  Co.  2,  b. 

2  The  judgment  of  Lord  Commissioner  Gilbert  is  taken  from  bis  own  Reports,  where 
the  case  appears  under  the  name  of  Shaftsbury  t.  Shaftsbury,  (see  Gilb.  Bq.  Rep.  172,) 
and  is  substituted  for  the  short  note  of  it  in  Peere  Williams. 
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2.  Whether  the  Court  could  declare  it  by  petition,  or  whether  it  must  be 
by  bill  ? 

3.  Whether  this  be  a  legal  declaration  of  the  right  of  guardianship ;  (that 
is,)  whether  it  will  survive  or  not  ? 

4.  Whether  these  ladies,  or  either  of  them,  are  in  contempt  of  the  Court  ? 
First,  Whether  the  Court  has  jurisdiction  ? 

Now,  touching  the  wardship  at  law,  there  was  a  two-fold  jurisdiction. 

The  first  was,  when  the  tenures  were  in  being ;  and  there,  till  the  Court  of 
Wards  was  erected,  the  whole  jurisdiction  of  the  king's  wards,  where  the 
lands  were  held  in  chivalry,  was  under  the  jurisdiction  of  this  Court. 

So  likewise,  in  relation  to  subjects,  this  Court  determined  touching  the 
wardships  of  the  body,  who  was  the  prior,  and  who  was  the  posterior  lord. 

For  the  wardship  of  the  body  of  the  heir  went  to  the  lord  who  had  the  prior 
homage ;  and  that  was  determined  in  the  court  of  chancery,  where  several 
lords  applied  for  the  writ  of  ravishment,  which  was  an  original  writ. 

But  this  sort  of  guardianship  was  a  sort  of  dominion  of  masters  over  ser- 
vants and  vassals,  and  was  introduced  among  the  Gothic  nations,  to  breed 
them  to  arms ;  and  it  was  a  great  burthen  upon  the  people,  and  is  fallen  now 
with  the  tenures. 

But  the  Crown  has  another  jurisdiction,  and  that  is  as  pater  patriae,  as  a 
father  over  his  children. 

The  king  has  a  right  to  take  care  of  infants,  lunatics,  and  idiots,  that  can- 
r*'i'if!l  ^'^^  ^^^^  '^^^^  '^^  themselves ;  and  this  *care  cannot  be  exercised  other- 
wise than  by  appointing  them  proper  curators  or  committees. 

So  Fleta,  cap.  9,  fol.  4,  de  Tutelis,  speaking  of  infants,  "  Quidam  sub  cus- 
todia  parentum  et  proximorum  consanguineorum,  et  illis  dantur  custodes  de 
jure  gentium." 

So  Bracton,  treating  of  this  subject,  lib.  2,  cap.  38,  fol.  86  :  "  Nunc  autem 
dicendum,  &c.  de  illis  qui  minores  sunt  et  infra  setatem,  et  quos  oportet  esse 
sub  tutela  et  cura  aliorum,  et  quod  se  ipsos  regere  non  norunt,  et  quorum 
quidam  debent  esse  sub  custodia  dominorum  cum  terris  et  tenementis,  quae 
sunt  de  feodo,  eorum,  quidam  sub  oustodia  parentum,  et  proximorum  consan- 
guineorum ut  praedictum  est.  Et  quibus  dantur  custodes  aliquando,  de  jure 
de  antiquo  feofFamento,  et  aliquando  curatores  ab  homine." 

Thus  Staunford,  in  his  Exposition  of  the  King's  Prerogative,  page  37  : 
"  The  king  is  the  protector  of  all  his  subjects,  and  of  all  their  goods,  lands, 
and  tenements  ;  and,  therefore,  of  such  as  cannot  govern  themselves,  nor  order 
their  lands  and  tenements,  his  grace  (as  a  father)  must  take  upon  him  to  pro- 
vide for  them,  that  they  themselves  and  their  things  may  be  preserved ;"  and 
he  quotes  Pitzherbert,  232,  that  the  king  is  bound  of  right  to  defend  his  sub- 
jects, their  goods  and  chattels,  lands  and  tenements  ;  and  that  every  one  is  in 
the  protection  of  the  king  who  has  not  .forfeited  it  by  some  offence.  Now, 
how  can  the  infants  be  protected  by  the  Crown,  but  by  assigning  them  proper 
guardians  where  it  is  disputable  ? 
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Lord  Coke  says,  in  Beverley's  case,^  that  the  king  shall  have  the  protection 
of  their  goods  and  chattels,  as  well  as  of  their  lands,  and  compares  it  to  the 
case  of  an  idiot. 

Nobody  has  ever  doubted  the  jurisdiction  of  this  Court  in  the  case  of  idiots 
and  lunatics ;  and  indeed  I  should  have  thought  this  point  had  been  at  peace 
as  to  the  infants,  when  it  was  settled  by  Lord  Somers,  in  the  case  of  Lord 
Falkland  v.  Bertie} 

There  are  since  innumerable  precedents,  wherein  this  Court  has  determined 
touching  the  guardianship  of  *infants,  as  in  the  case  of  Freeman  and  y^rr„-. 
The  Bishop  of  Oxford,  the  5th  of  July,  1719,  where  the  Bishop  of 
Exeter,  surviving  guardian  to  the  father's  will,  applies  to  the  Court,  and  the 
infant  is  sent  from  Oxford  to  Cambridge. 

And  in  Vernon  and  Vernon's  case,  10  Geo.  1,  several  orders  were  made  upon 
petition,  and  among  the  rest,  one  upon  petition,  that  the  infant  was  conversant 
with  the  daughter  of  the  guardian,  that  he  should  be  immediately  sent  for, 
and  ordered  forthwith  to  Eton  School. 

And  in  Anesley  and  Anesley's  case'  it  was  ordered  to  take  the  infant  from 
the  mother,  and  a  sequestration  against  the  Duke  of  Buckingham  and  the 
mother  for  not  producing  the  infant. 

Now,  as  the  king  has  the  protection  of  infants,  I  don't  see  any  other  pro- 
tection can  be  than  by  assigning  them  their  guardians ;  and  where  should  that 
protection  be  exercised  but  in  that  Court  where  care  is  taken  of  all  persona 
under  natural  disabilities. 

The  very  notion  of  natural  allegiance  seems  to  be  founded  on  this  protection 
that  is  due  from  one  born  here,  though  he  goes  into  a  foreign  country  and 
lives  under  and  takes  oaths  to  another  prince.  And  why  ?  Because  it  is  a 
debt  of  gratitude  due  for  the  protection  which  the  infant  receives  at  his  first 
breathing  vital  air,  since  care  is  supposed  to  be  taken  of  him,  by  appointing 
proper  guardians  to  manage  him  and  his  afiairs.  , 

And  I  presume  that  the  law  that  the  next  of  kin,  to  whom  the  inheritance 
should  not  descend,  should  be  guardian,  was  taken  up  originally  as  a  rule  of 
reason  in  this  Court,  and  by  usage  came  to  be  the  law  of  the  land ;  for  I  have 
looked  into  the  books  of  the  civil  law,  and  all  the  foreign  feudists,  and  their 
rule  is,  that  he  that  has  the  right  of  succession  has  the  guardianship ;  ubi  suc- 
cessionis  emolumentum  ibi  et  tutelte  onus  esse  debet.  28  Edw.  1,  cap.  1, 
seems  to  be  only  an  affirmance  of  the  common  law. 

There  are  often  disputes  who  are  the  next  of  kin,  or  who  is  the  proper  guar- 
dian. That  must  be  determined  somewhere ;  and  where  can  it  be  determined 
but  in  *this  Court,  where  all  persons  under  disability  are  protected  ? 

The  second  question  is,  whether  the  Court  can  declare  the  right  of  L  J 
guardianship  by  petition,  or  whether  it  must  be  by  bill  ? 

'Tis  said,  that  if  the  right  of  guardianship  could  be  determined  by  petition 

1  4  Rep.  126.  2  2  Vera.  333. 

3  Cited  Ridg.  149  ;  8  Mod.  214. 


222  GTTAEDIANSHIP     OP     MINORS. 

it  must  be  determined  by  affidavits,  where  the  contrary  party  has  not  the 
liberty  to  cross-examine. 

'Tis  agreed,  that  in  all  cases  where  it  is  necessary  for  the  crown  immediately 
to  interpose,  it  must  be  determined  upon  order;  for,  otherwise,  there  can  be 
no  provision  for  the  infant  during  the  time  of  the  dispute. 

So  there  is  a  necessity  in  some  cases,  that  it  should  be  determined  upon 
petition. 

But  in  this  case,  who  in  fact  are  guardians,  has  been  determined  already  in 
a  cause  instituted  by  bill  and  answer;  and  so  there  can  be  no  dispute  touching 
the  fact;  and  so  the  right  is  properly  determined  upon  petition. 

The  third  question  is,  whether  this  be  a  legal  declaration  of  the  right  of 
guardianship ;  that  is  to  say,  whether  it  will  survive  or  not  ?  And  here  it 
has  been  argued,  that  the  guardianship  is  a  naked  authority,  and  so  cannot 
survive. 

But  'tis  agreed,  that  if  it  be  an  authority  coupled  with  an  interest,  it  will 
survive. 

Indeed,  in  the  civil  law,  they  looked  upon  it  to  be  a  naked  authority;  but 
yet,  where  there  were  several  guardians,  and  one  only  gave  security,  it  was 
executed  by  him  alone.  See  Vinius,  tit.  24,  De  Satisfactione  Tutor  et  Curator. 
But  if  it  were  an  authority,  it  is  not  like  an  authority  to  do  a  single  act 
where  it  must  be  done  by  them  all,  because  it  is  the  will  of  the  party  that 
authorizes  them  all,  and  so  one  alone  can't  execute  it. 

But  in  this  case  the  authority  must,  from  the  nature  of  the  thing,  be  joint 
and  several;  for  one  alone  must  receive  the  money  of  the  infant,  and  not  meet 
altogether  for  that  purpose. 

r*5591        *^°<1  ^ere  it  an  authority,  or  were  it  not,  it  is  to  be  construed  joint 
and  several ;  else  the  more  guardians  were  appointed  for  the  security 
of  the  infant,  he  would  be  the  less  secure,  because  upon  the  death  of  any  one 
of  them,  the  guardianship  would  be  at  an  end. 

But  no  doubt,  with  us,  it  must  be  reckoned  an  interest. 
For  the  law  has  appointed  remedies,  both  droitural  and  possessory,  to  re- 
cover the  guardianship. 

First,  Droitural.— And  that  was  the  writ  de  custodia  terrse  et  hseredis : 
and  Fitzherbert  has  compared  the  droitural  and  possessory  action,  in  the  title 
De  Custodia  Terrae  et  Hseredis,  fol.  133. 

The  Statute  of  Merton,  c.  6,  provideth,  that,  in  the  writ  of  right  of  ward, 
the  plaintiff  shall  recover  the  value  of  the  marriage. 

Secondly,  Possessory.— And  that,  at  common  law,  was  the  action  of  trespass; 
and  in  this,  at  common  law,  he  could  only  recover  damages  for  his  ward,  and 
not  the  ward  itself. 

The  Statute  of  Westminster  2,  c.  35,  gives  a  writ  of  ravishment  of  ward, 
in  which  the  plaintiff  recovered  the  body  of  the  heir,  and  not  damages  only. 

And  by  the  Equity  of  Westminster  2,  c.  24,  a  writ  of  ravishment  lay  for 
the  guardian  in  socage,  as  a  writ  in  consimili  casu. 

Everybody  will  allow  the  guardian  in  chivalry  had  an  interest ;  and  if  the 
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guardian  in  socage  would  have  tlie  writ  in  consimili  casu,  he  must  have  an 
interest  also. 

And.  a  man  may  as  well  have  an  interest  of  honor,  which  every  person  has 
in  relation  to  his  family,  as  an  interest  of  profit. 

And  it  appears,  in  3  Co.  37,  {Ratcliffe's  case,")  that  the  father  had  an  action 
of  trespass  for  taking  away  his  son  and  heir  quare  filium  et  hseredem  rapuit, 
though  he  was  not  in  propriety  of  speech  counted  the  guardian ;  for  the  heir 
was  looked  upon  as  part  of  the  family.  But  the  father,  however,  had  an  in- 
terest in  the  son,  and  so  it  was  trespass  to  take  him  away. 

But  the  father  had  not  a  writ  de  custodiS,  terras  et  hseredis,  *because  ^^f-p.^-. 
the  father  was  no  guardian.  Nor.  was  there  any  need  of  a  droitural  L  -■ 
action,  because  he  was  always  in  possession  of  his  son;  and  so  an  action  of 
trespass  lies  for  the  marrying  his  heir  apparent,  whether  he  be  within  age  or 
of  full  age,  because  it  is  an  injury  to  marry  and  destroy  the  hopes  of  his  family 
by  an  improvident  marriage :  Fitz.  Abr.  tit.  Garde,  32. 

And  this  lies  even  against  the  lord,  for  the  father  had  the  custody  against 
the  lord ;  for  the  father  being  tenant  in  chivalry,  could  breed  his  son  to  arms ; 
but  no  collateral  ancestor  had  the  custody  against  the  lord. 

And,  therefore,  this  makes  the  difference  that  is  mentioned  in  Ratcliffe's 
case,  that  a  collateral  ancestor  may  have  a  writ  of  ravishment  against  any  per- 
son that  ravishes  consanguineum  et  h»redem;  (that  is,)  his  heir-apparent, 
because  that  is  an  injury  to  himself. 

But  the  action  does  not  lie  against  the  feudal  lord,  because  he  had  a  right 
to  marry  him. 

And  every  man  may  be  said  to  have  an  interest  in  his  heir-apparent,  because 
nothing  imports  him  more  than  to  continue  his  name  in  proper  representatives. 

But  the  father  at  common  law  could  not  appoint  a  guardian,  because  the 
law  had  appointed  a  guardian,  whether  the  father  was  tenant  in  chivalry  or  in 
socage. 

The  first  law  that  gave  the  father  the  power  of  appointing,  was  4  &  5  Phil.  & 
Mar.  c.  8.  The  words  of  the  statute  are,  "  That  nobody  shall  take  away  any 
maid  or  woman-child  unmarried,  being  within  the  age  of  sixteen  years,  out 
or  from  the  possession,  custody,  or  governance,  and  against  the  will  of  the 
father  of  such  maid  or  woman-child,  or  of  such  person  or  persons  to  whom  the 
father  of  such  maid  or  woman-child,  by  his  last  will  and  testament,  or  by  any 
other  act  in  his  lifetime,  hath  or  shall  appoint,  assign,  bequeath,  give,  or  grant 
the  order,  keeping,  education,  or  governance  of  such  maid  or  woman-child." 

This  gives  an  authority  to  appoint  the  custody  of  a  female  child  for  a  special 
purpose.  He  that  takes  away  the  female  child,  and  marries  her  or  deflowers 
her,  is  an  offender  within  that  statute. 

*So,  this  being  a  custody  for  a  special  purpose,  it  was  properly  [-^rf,-,., 
enough  construed  to  be  a  naked  authority.  L         -^ 

Therefore  I  take  the  case  in  Poph.  204,  to  be  good  law,  that,  when  two 
persons  are  appointed  guardians  by  authority  of  this  statute,  and  one  of  them 
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dies,  it  will  not  survive,  because  that  statute  gives  an  authority  to  a  special 
purpose,  to  make  the  ravisher  criminal  within  that  law. 

But  the  12  Car.  2,  c.  13,  gave  the  father  a  power,  hy  deed  executed  in 
writing,  or  by  act  executed  in  his  lifetime,  or  by  his  last  will  and  testament, 
to  appoint  the  custody  and  tuition  of  his  child  or  children  till  the  age  of  twenty- 
one  years ;  and  such  disposition  of  the  custody  to  be  as  good  and  effectual 
against  all  and  every  person  claiming  the  custody  of  such  child  or  children  as 
guardians  in  socage  or  otherwise  ;  and  the  persons  to  whom  such  custody  shall 
be  disposed,  to  have  a  writ  of  ravishment  of  ward  or  trespass. 

This  statute  was  formed  by  Sir  Matthew  Hale,  and,  when  wardships  were 
taken  away,  introduced  the  testamentary  guardians;  and  this  testamentary  guar- 
dian, by  the  rules  of  the  civil  law,  was  to  take  place  before  all  others. 

But  our  testamentary  guardian  is  not  a  naked  authority,  but  is  made  after 
the  model  of  a  guardian  in  socage,  and,  by  consequence,  an  interest  passes  to 
the  guardian. 

And  the  Act,  (Rights,)  given  to  the  guardian  in  socage,  are  given  by  this 
law. 

But  'tis  said,  that  every  interest  is  assignable,  transferable,  or  devisable, 
and  that  the  guardianship  is  not ;  and  therefore  it  is  a  naked  authority  and 
not  an  interest. 

Every  interest  of  profit  is  assignable,  because  it  is  the  nature  of  property, 
that  the. person  who  is  the  owner  should  have  dominion  over  it,  so  as  to  assign 
or  transfer  it. 

But  the  guardian  in  socage  has  no  interest  of  profit :  it  is  an  interest  of 
honor,  and  for  the  honor  of  the  family  committed  to  his  next  of  kin,  and  there- 
fore is  inherent  to  the  blood,  and  can't  be  assignable. 

r*'^R9T       ^Because  a  stranger  could  not  have  that  interest  to  take  care  of  the 
'-       ^-l  ward,  nor  have  it  at  heart. 

The  guardian  in  socage  was  accountable  to  the  infant  when  he  came  to  the 
age  of  fourteen,  and  he  could  not  transfer  that  account  to  another. 

The  testamentary  guardian,  as  is  said,  is  formed  after  the  manner  of  guar- 
dian in  socage,  and  comes  instead  of  him,  and  is  in  loco  parentis. 

Therefore,  though  it  be  not  assignable,  nor  transferable,  yet  it  is  such  an 
interest  as  shall  survive. 

The  fourth  question  is,  whether  the  ladies,  or  either  of  them,  are  in  con- 
tempt of  the  Court  ? 

And  it  is  very  plainly  sworn  upon  the  Lady  Shaftsbury,  that  she  has  owned 
that  she  has  seen  him  married  and  bedded. 

The  mother's  being  present  in  this  case,  is  a  plain  evidence  of  assent. 

And  the  mother  can't  marry  her  child  without  the  consent  of  the  testamen- 
tary guardian. 

For  the  father,  who  had  the  power  over  his  child  by  law,  has  placed  it  under 
the  power  of  the  testamentary  guardian. 

Therefore  it  is  taken  out  of  the  power  of  the  mother. 

But  it  is  objected,  that  this  Lord  Shaftsbury  has  married  the  Lady  Susanna 
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Noel,  a  lady  of  birth,  quality,  and  fortune,  and  therefore  is  married  without 
disparagement,  and  that  this  will  be  no  contempt  of  the  Court. 

When  the  ward  is  put  under  the  protection  of  this  Court  by  the  testamen- 
tary guardian,  it  is  a  contempt  of  the  Court  to  marry  him  without  the  consent 
of  the  guardian. 

It  is  a  breach  of  filial  duty  for  children  to  marry  without  the  consent  of  the 
parent. 

The  testamentary  guardian  is  in  loco  parentis,  and  he  having  put  the  ward 
under  the  protection  of  the  Court,  it  is  then  a  contempt  to  marry  him  without 
the  guardian's  consent,  and  the  contempt  being  in  marrying  him  without  the 
consent  of  the  guardian,  an  improvident  marriage  *is  only  an  aggra-  J.^r„n■^ 
vation  of  the  offence,  if  that  had  been  the  case.  L         -■ 

There  is  nothing  in  the  objection,  that  the  mother  has  the  natural  power 
over  her  son,  and  that  jura  sanguinis  nulla  lege  civili  possunt  dirimi. 

For  the  father,  whilst  living,  was  the  head  of  the  family :  he  had  power 
over  his  child,  and  he  might  dispose  of  him  by  law.  And  it  is  the  duty  even 
of  the  mother  to  pay  that  respect  to  the  memory  of  her  deceased  husband,  as 
not  to  marry  her  son  without  the  consent  of  the  guardian  appointed  by  the 
father. 

And  when  the  child  is  by  the  guardian  put  under  the  protection  of  this 
Court,  it  will  be  a  contempt  even  of  the  mother  to  marry  him  without  the 
consent  of  the  guardian. 

As  to  the  Lady  Gainsborough  this  contempt  is  not  sworn  upon  her. 

For  an  order  for  sequestration  in  the  case  of  a  peer,  or  a  commitment  in  the 
case  of  a  common  person,  is  a  judicial  act  of  the  Court,  and  therefore  must  be 
founded  on  a  proper  affidavit,  as  I  apprehend. 

The  order  is  the  judgment  of  the  Court,  the  sequestration  or  commitment 
is  but  the  execution  of  it. 

And  therefore  the  judgment  is  to  be  founded  upon  truth,  ajid  not  upon  con- 
jecture only. 

For  if  she  be  examined  upon  subsequent  interrogatories,  this  will  not  make 
good  thfe  determination  of  the  Court  by  a  matter  ex  post  facto. 

Wherefore  he  agreed  with  Lord  Jekyll  in  toto,  as  did  also  Lord  Commis- 
sioner Raymond.' 


No  part  of  the  jurisdiction  of  equity  is  more  important  or  beneficial  than 
that  which  is  exercised  over  infants,  whether  it  be  in  guiding  or  controlling 
the  acts  of  their  guardians  or  of  themselves,  limiting,  and,  when  necessary, 
even  abrogating  entirely  the  natural  and  legal  rights  and  authority  of  a  father. 
The  principal  case  is  often  referred  to,  on  account  of  the  important  investiga- 
tion which  this  branch  of  the  law  then  received  by  the  distinguished  Judges 
who  decided  it. 

Passing  over  the  different  species  of  guardianships,  discussed  with  so  much 

■  See  2  P.  Wms.  125. 
VOL.   III. — 15 
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r*'ftn  ^^^''°'°S  '°  ^^^  principal  *oase,  some  of  which  have  been  either 
L  -I  abolished  by  statute,  have  fallen  into  disuse,  or  have  become  of  little 
practical  importance,  such  as  guardianship  in  chivalry,  guardianship  in  socage, 
guardianship  by  custom,  guardianship  by  the  appointment  of  the  spiritual 
courts,  guardianship  by  election,  and  guardianship  under  stat.  4  &  5  Phil.  & 
Mar.  c.  8,  (as  to  which  the  reader  is  referred  to  the  notes  of  Mr.  Hargrave  to 
Co.  Litt.  88,  b,)  it  is  indisputable  that  the  father  is  by  nature  and  nurture 
the  guardian  of  his  children  during  their  infancy,  (Ex  parte  Hvplcms,  3  P. 
Wms.  152,  154;  Stileman  v.  AsMown,  2  Atk.  480;  Welleslei/  v.  Dufce  of 
Beaufort,  2  Kuss.  21 ;)  and  it  seems  in  accordance  with  the  observation  of 
Lord  Commissioner  Jekyll,  in  the  principal  case,  that,  after  the  death  of  the 
father,  without  appointing  a  testamentary  guardian,  the  mother  is  also  their 
guardian  by  nature  and  nurture :  Villareal  v.  Mellish,  2  Swanst.^  533 ;  MeUish 
v.  De  Costa,  2  Atk.  14;  Roach  v.  Garvan,  1  Yes.  158;  Mendes  v.  Mendes, 
3  Atk.  624;  1  Ves.  91. 

Testamentary  Guardian. — An  important  power  was,  by  12  Car.  2,  c.  24, 
conferred  upon  the  father,  even  although  he  was  a  minor,  of  appointing,  by 
deed  or  will,  guardians  for  his  legitimate  children ;  these  are  usually  termed 
testamentary  guardians. 

By  the  late  Statute  of  Wills,  (1  Vict.  c.  26,)  the  power  of  making  a  will  is 
taken  from  minors,  who  can,  therefore,  it  seems,  now  only  appoint  guardians 
for  their  children  by  deed. 

No  power  was  given  to  the  mother  of  appointing  a  testamentary  guardian, 
and  the  appointment  of  one  by  her  husband  supersedes  her  guardianship  by 
nature  and  nurture.  She  may,  however,  be  appointed  a  testamentary  guardian. 
A  testamentary  guardian  will  not  be  disabled  from  exercising  the  office  from 
having  been  a  witness  to  the  execution  of  the  deed  by  which  he  was  appointed : 
Morgan  v.  Satchell,  19  Beav.  86. 

The  office  of  testamentary  guardian,  as  decided  in  the  principal  case,  where 
there  are  more  than  one,  goes  to  the  survivor;  and  although,  as  it  also  appears 
there,  it  does  not  determine  on  the  marriage  of  a  male,  it  does  on  the  mar- 
riage of  a  female  ward  :  Mendes  v.  Mendes,  1  Ves.  91. 

The  religious  tenets  of  the  person  appointing,  or  of  the  persons  appointed, 
testamentary  guardians_  will  not  be  any  obstacle  to  the  validity  of  the  appoint- 
ment. Thus,  an  appointment  by  a  Jew,  (  Villareal  v.  MelUsh,  3  Swanst.  538,) 
or  of  a  Koman  Catholic,  {Talbot  v.  Earl  of  Shrewsbury,  4  My.  &  Cr.  672,) 
or  of  a  Dissenter,  {Corbett  v.  Tottenham,  1  Ball  &  B.  59,)  will  be  valid. 

As  to  what  amounts  to  an  appointment,  since  express  words  are  not  neces- 
r*5651  ^^'^'  ^^^  ^^"""^"^  ^-  ^^«'''^^«'  *1"  Ves.  89  ;  3  Atk.  619 ;  Selby  v.  Selby, 
L  J  2  Eq.  Ca.  Ab.  488,  pi.  22  ;  In  re  Park,  14  Sim.  89  ;  Miller  v.  Harris, 
14  Sim.  540. 

^  A  testamentary  guardian  is  a  trustee,  and  therefore  the  Statute  of  Limita- 
tions is  inapplicable  to  accounts  as  between  him  and  his  ward :  Mathew  v 
Brise,  14  Beav.  341. 

Scotch  testamentary  tutors  are  not  testamentary  guardians,  according  to  12 
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Car.  2,  c.  24  :  Johnstone  v.  Beattie,  10  C.  &  F.  42  :  Scott  v.  Bentley,  1  K.  & 
J.  281,  284. 

Guardian  appointed  hy  a  Stranger. — Although  a  mere  stranger  has  no 
legal  right  to  appoint  guardians  for  an  infant  during  the  life  of  his  father, 
(see  Ex  parte  Hopkins,  3  P.  Wms.  152 ;  Poioel  v.  Cleaver,  2  Bro.  C.  C. 
510,)  nevertheless,  a  father  may  act  in  such  a  manner  as  to  render  an  appoint- 
ment by  a  stranger  effectual.  Thus,  where  a  person  confers  a  benefit  upon 
the  father,  or  upon  the  children,  for  their  maintenance  or  otherwise,  upon 
condition  that  the  father  gives  up  the  guardianship  of  them,  if  he  accepts  the 
benefit  himself,  or  commits  the  care  of  his  children  to  the  guardian  nominated 
by  the  stranger,  he  will  not  afterwards  be  allowed  to  prejudice  their  interests 
by  asserting  his  legal  rights,  either  by  interfering  with  their  education  or 
enforcing  the  delivery  up  to  him  of  their  persons.  Thus,  in  Colston  ^..Morris, 
Jac.  257,  n.,  the  testator  left  a  sum  of  money  to  the  infant,  and  gave  and  com- 
mitted, so  far  as  it  was  in  his  power  so  to  do,  the  guardianship,  custody,  care, 
tuition,  management,  and  education  of  the  infant  to  the  trustees ;  and  he  gave 
a  legacy  to  the  father,  on  condition  of  his  not  interfering  with  the  manage- 
ment and  direction  of  the  trustees  respecting  the  education  of  the  infant. 
The  cause  having  been  heard  by  Sir  J.  Leach,  V.  C,  it  was  declared  by  the 
decree,  that,  on  the  father  undertaking  to  give  up  and  abandon  all  interference 
with  the  management  and  direction  of  the  trustees  in  the  education  and 
management  of  the  infant,  such  undertaking  to  be  given  in  the  manner  and 
form  approved  by  the  Master,  he  should  be  entitled  to  the  benefits  given  to 
him  by  the  will ;  but  in  case  he  should  refuse  to  give  such  undertaking,  then 
it  was  declared  that  he  was  not  entitled  to  them  ;  and  it  was  declared,  that,  in 
the  event  of  his  giving  such  undertaking,  the  trustees  were  entitled  to  the 
guardianship,  custody,  or  tuition  and  management  of  the  infant  during  her 
minority ;  and  in  that  case  the  Master  was  to  approve  of  a  proper  scheme  for 
the  education  and  bringing  up  of  the  infant,  according  to  the  meaning  and 
intent  of  the  testator,  as  expressed  in  his  will,  regard  being  had  to  her  rank 
and  expectations  in  life  :  Eeg.  Lib.  A.,  1818,  fol.  1444.  The  *father  r-i^r (.(,-, 
entered  into  a  recognizance  not  to  interfere  in  the  education  of  the 
infanf  as  directed  by  the  decree,  and  the  decree  made  on  further  directions 
ordered  the  costs  of  so  much  of  the  suit  as  related  to  his  recognizance  to  be 
paid  out  of  his  legacy  :  Keg.  Lib.  A.,  1820,  fol.  889. ' 

So,  in  Potts  v.  Norton,  2  P.  Wms.  109,  n.,  at  the  Eolls,  24th  April,  1792, 
the  testator  by  his  will  left  considerable  legacies  to  the  infant  children  of  his 
brother,  and  also  an  annuity  to  the  brother  himself,  making  it  his  particular 
request  to  his  brother,  that  he  would  commit  the  education  of  the  children  to 
his  the  testator's  executors,  and  revoking  the  gift  of  the  said  annuity  in  case 
the  brother  should  refuse  to  comply.  Several  of  the  children  were  taken  from 
the  brother  by  the  executors,  without  any  objection  being  made,  and  Were 
placed  by  the  executors  at  different  schools,  and  the  brother  received  his 
annuity.  Upon  an  application  to  the  Court  for  maintenance  for  the  infants, 
it  was  ordered,  that  the  Master  should  inquire  whether  the  brother  was  will- 
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ing  to  commit  the  education  of  the  children  to  the  executors ;  and  in  that  case 
the  Master  was  to  inquire  what  was  proper  to  be  allowed  for  their  maintenance. 
The  Master  reported  that  the  brother  had  appeared  before  him,  and  consented 
thereto ;  and  this  report  was  afterwards  confirmed,  and  certain  sums  allowed 
for  their  maintenance.  The  brother  having  afterwards  taken  away  two  of  the 
children  from  the  schools  where  they  had  been  placed,  the  executors,  by  peti- 
tion, prayed  that  he  might  be  ordered  to  replace  them.  The  brother  appeared 
to  the  petition,  and  insisted  that  he  had  never  given  his  consent  that  the  care 
of  his  children  should  be  taken  from  him  ;  and  it  was  strongly  insisted  on  his 
behalf,  that  the  Court  had  no  jurisdiction  to  take  a  child  from  his  parent  with- 
out the  parent's  consent.  But  his  Honor  said  he  would  not  go  into  this  ques- 
tion while  the  Master's  report  of  the  brother's  consent  remained  in  force ;  the 
brother  must  make  such  application  as  he  should  think  fit,  to  take  off  the  effect 
of  that  proceeding ;  but  for  the  present  his  Honor  ordered  the  brother  to  re- 
place the  children. 

So,  in  Blake  v.  JSlaJce,  Arab.  306,  Lord  Hardwicke  says,  "  The  grandfather 
had  no  power  to  appoint  guardians  of  his  grandson,  it  being  a  right  vested  in 
the  father;  but  any  one  can  give  his  estate  on  what  conditions  he  pleases; 
and  the  father  has  in  this  case  submitted  to  the  will.  There  are  instances 
where  a  grandfather  has  given  his  estate  to  his  grandchild,  and  appointed 
guardians  of  his  estate  and  person  ;  and  if  the  father  did  'not  submit  to  the 
will,  the  Court  has  made  the  father's  opposition  work  a  forfeiture  of  his  son's 
r*5671  ^^'■^*'^-  ^^^  'f  *^^''®  i^  ^°y  gift  to  the  father  *in  the  will,  and  he  sub- 
mits to  it,  the  Court  directs  and  appoints  a  guardian  on  his  submission. 
In  the  present  case,  the  Court  has  interposed  after  the  father  had  waived  his 
parental  right ;  therefore,  here  is  no  ground  to  alter  what  was  done  with  the 
consent  of  all  parties." 

In  Powell  v.  Oleaver,  2  Bro.  C.  C.  499,  J.  P.  by  will  gave  considerable 
benefits  to  his  sister,  her  husband,  and  their  infant  children,  upon  the  express 
condition  that  his  executor  should  have  the  care,  guardianship,  tuition,  and 
management  of  the  persons  of  the  infants  during  their  minority.  The  father, 
during  the  testator's  life,  permitted  the  children  to  be  brought  up  by  and  at 
his  expense,  and  after  his  decease  he  took  the  benefits  conferred  upon  him  by 
the  will,  acquiesced  in  the  arrangement  of  the  guardianship,  and  not  only 
yielded  the  management  of  his  sons  to  the  executors,  but  called  for  and  re- 
ceived the  maintenance  provided  for  them.  Afterwards,  the  father  preferring 
another  person  to  the  gentleman  appointed  by  the  executors  for  superin- 
tending the  education  of  his  eldest  son,  resumed  his  right  of  guardianship  over 
him.  But  Lord  Thurlow  said,  that  the  Court  would  take  care  that  the  child 
should  be  properly  educated  for  his  expectations,  and  that  it  must  be  laid 
before  the  Court  how  the  son  was  disposed  of. 

Lord  Eldon,  with  reference  to  this  case,  has  observed,  "  that  it  was  con- 
tended that  the  bounty  given  to  the  father  had  put  him  to  his  election,  and  he 
could  not,  after  receiving  the  legacy,  withhold  compliance  with  the  condition 
for  the  education  of  his  children ;  but  that  argument  could  not  sustain  the 
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jurisdiction.  The  father,  not  knowing  that  he  was  making  the  election,  was 
at  full  liberty  to  pay  back  the  money.  But  Lord  Thurlow's  opinion  went 
upon  this,  that  the  law  imposed  a  duty  upon  parents,  and,  in  general,  gives 
them  credit  for  ability  and  inclination  to  execute  it.  But  that  presumption, 
like  all  others,  would  fail  in  particular  instances  ;  and  if  an  instance  occurred 
in  which  the  father  was  unable  or  unwilling  to  execute  that  duty,  and,  further, 
was  actively  proceeding  against  it,  of  necessity  the  state  must  place  somewhere 
a  superintending  power  over  those  who  cannot  take  care  of  themselves,  and 
have  not  the  benefit  of  that  care  which  is  presumed  to  be  generally  efi'ectual. 
In  those  cases  there  was  a  struggle  between  the  feelings  of  the  father  and  a 
due  attention  to  the  interests  of  the  child,  upon  the  condition  that  his  educa- 
.  tion  should  be  conducted  in  the  manner  prescribed,  which  was  the  course  of 
maintenance  and  education  the  best  calculated  to  promote  his  happiness  in  the 
state  in  which  that  fortune  would  place  him.  But  Lord  Thurlow  took  upon 
him  the  jurisdiction  on  this  *ground,  that  he  would  not  suffer  the  r^rao-i 
feelings  of  the  parent  to  have  effect  against  that  duty  which,  upon  a 
tender,  just,  and  legitimate  deliberation,  the  parent  owed  to  the  true  interests 
of  the  child ;  and  his  Lordship  separated  the  person  of  the  child  from  the 
father ;  always  taking  care,  that  the  separation  shall  not  have  a  greater  effect 
than  the  case  requires,  and  that  the  intercourse  shall  be  as  frequent  and  full 
as  the  case  requiring  the  separation  will  permit :"  10  Yes.  63. 

In  Lyons  v.  Blenkin,  Jac.  245,  a  grandmother  by  will  made  a  provision  for 
her  grand-daughters,  by  a  devise  of  real  estate,  and  a  gift  of  pecuniary  lega- 
cies, the  management  of  which,  during  the  minority  of  her  grand-daughters, 
she  committed  to  their  aunt  M.  B.,  with  a  discretionary  power  to  apply  the 
issues  and  proceeds  towards  their  maintenance  and  education ;  and  she  ap- 
pointed her  daughter  M.  B.  executrix,  and  also  guardian  of  her  said  grand- 
children.    During  the  testatrix's  lifetime,  the  infants  were  committed  to  the 
care  of  the  testatrix  by  their  father,  and  the  expenses  of  their  education  were 
defrayed  by  her.     After  her  death  they  continued  to  reside  in  the  same  man- 
ner, under  the  care  of  their  aunt  M.  B.,  who,  three  years  afterwards,  married. 
The  infants  were  of  the  respective  ages  of  nineteen,  fourteen,  and  twelve,  and 
had  been  educated  by  their  aunt  in  the  Baptist  persuasion,  which  she  and  her 
husband  professed.     The  father,  it  appears,  was  a  Unitarian  minister,  having 
formerly  been  a  Baptist,  and  had,  upon  the  death  of  the  infant's  mother,  marr 
ried  again,  and  his  income,  independent  of  that  arising  from  his  wife's  pro- 
perty, appears  to  have  been  very  limited.     About  this  time,  some  difference 
having  arisen  between  the  father  and  M.  B.,  he  required  that  his  daughters 
should  be  delivered  up  to  him,  and  called  for  an  account  of  their  fortunes,  and 
in  November,  1819,  filed  a  bill  in  their  names,  as  their  next  friend,  against 
M.  B.  and  her  husband,  praying  the  accounts,  and  insisting  that  his  daughters 
ought  to  be  placed  under  his  care,  and  that,  not  being  of  ability  to  maintain 
them,  a  proper  sum  should  be  allowed  to  him  for  that  purpose.     Lord  Eldon 
having  declined  to  decide  the  question  upon  habeas  corpus,  a  petition  was 
presented  by  the  father,  praying  that  the  infants  might  be  restored  to  him. 
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Lord  Eldon,  however,  refused  the  application.  "  It  is  always,"  observed  his 
Lordship,  "  a  delicate  thing  for  the  Court  to  interfere  against  the  parental 
authority;  yet  we  know  that  the  Court  will  do  it  in  cases  where  the  parent  is 
capriciously  interfering  in  what  is  clearly  for  their  benefit.  In  the  case  of 
Powell  V.  Cleaver,  the  principles  on  which  the  Court  proceeds  were  fully  dis- 
y*t^rcr\  cussed.  In  a  case  of  this  kind  this  Court  *would  not  feel  itself  at 
liberty  to  deliver  back  the  infants  to  the  custody  of  their  father,  and 
for  the  reasons  I  shall  notice.  It  has  been  stated  that  he  is  a  dissenting 
minister.  I  mention  that  again,  guarding  myself  against  its  being  supposed 
that  his  bearing  that  character  furnished  the  least  ground  why  he  should  not 
have  the  care  of  his  children ;  but  it  furnishes  this  observation,  that  his  situa- 
tion in  life  leaves  him  without  the  means  of  so  educating  them  as  they  ought 
to  be  educated,  regard  being  had  to  their  fortune  and  estate.  The  father 
objected  to  the  aunt,  because  she  married  :  she  objected  to  delivering  over  the 
children  to  their  father,  because  their  mother  died,  and  the  father  had  taken 
another  wife  ;  but  the  circumstance  that  decides  me  about  not  removing  the 
children  is  this,  that,  although  the  testatrix  could  not  impose  the  terms  of 
appointing  a  guardian  where  the  father  was  living,  yet  the  father,  by  his  con- 
sent, might  enable  the  guardian  to  act;  and  by  his  consent,  it  appears  that  he 
has  enabled  the  guardian  to  act,  and,  by  such  consent,  these  children  have, 
with  very  little  interruption,  continued  under  the  care  and  guardianship  of 
the  aunt.  All  their  habits  have  been  acquired  under  the  roof  of  their  aunt — 
all  their  connections  have  been  formed  under  their  aunt;  and  it  appears  to  me 
that  the  father  has  so  far  given  his  consent  to  this  course  of  education,  as  to 
preclude  him  from  saying  that  he  shall  now  be  permitted  to  break  in  and  in- 
troduce a  new  system  of  education,  which  cannot  be  consistent  with  the  system 
to  which  they  have  been  habituated,  and  where  so  much  depends  upon  the 
quantum  of  supply  for  the  purpose  which  the  discretion  of  this  lady  may  lead 
her  to  apply,  if  the  testatrix  has  left  her  the  discretion  of  regulating  the 
means  for  their  education. 

"  It,  therefore,  does  appear  to  me  that  the  testatrix,  by  the  benefits  she  has 
given  these  children  out  of  her  property,  has  purchased  the  power  of  educating 
them  in  the  way  and  under  the  control  and  guardianship  which  she  has  pointed 
out  and  the  parent  has  consented  to;  and  I  cannot  help  thinking  that,  unless 
this  gentleman  can  bring  before  the  Court  some  complaint  on  the  ground  of 
improper  conduct,  he  must  be  taken  to  have  given  his  consent  to  the  course 
of  education  which  has  been  pursued."  , 

In  Fagnani  v.  Selwyn,  Jac.  268,  n.,  a  settlement  was  made  on  an  infant, 
(whose  father  was  dead  and  whose  mother  resided  abroad,)  on  condition  of  her 
being  under  the  care  of  the  settlor,  who  had  for  some  years  maintained  and 
educated  her  at  his  own  expense  only.  It  was  referred  to  the  Blaster  to  con- 
sider whether  he  should  be  appointed  guaidian,  taking  the  settlement  into 
consideration. 

P5701      ^^^  ^^'^  *^°'^'^*^  ^^^'  "°'  deprive  *a  father  of  the  custody  of  his  chil- 
L         -1  dren  merely  because  a  person  makes  an  ofi"er  to  maintain  them,  even 
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although  it  might  be  for  the  benefit  of  the  children  that  such  offer  should  be 
acceded  to.     Thus,  in  a  case  heard  in  private  before  Lord  Eldon,  in  August, 
1821,  the  mother  of  the  infants,  who  was  possessed  of  a  considerable  property, 
settled  to  her  separate  use,  was  living  separate  from  her  husband,  whose  in- 
come was  small.     A  petition  was  presented  by  the  mother,  in  the  name  of 
herself  and  the  infants,  praying  that  they  might  be  placed  with  her,  or  that  it 
might  be  referred  to  the  Master  to  approve  of  a  plan  for  their  education,  and 
to  appoint  a  proper  person  to  have  the  care  of  them,  the  mother  offering  to 
provide  for  their  maintenance  out  of  her  separate  income.     It  was  urged  as 
one  of  the  grounds  in  support  of  the  petition,  that  the  father's  income  was  not 
sufficient  to  enable  him  to  give  the  infants  an  education  suitable  to  their  situa- 
tion in  life  and  to  their  expectations,  and  that  it  would  therefore  be  for  their 
benefit  that  their  mother's  proposal  should  be  acceded  to.     On  this  part  of 
the  case  the  Lord  Chancellor  said,  "that  there  were  eases  where,  without  any 
provision  antecedently  made,  the  Court  would  remove  a  child  from  the  parent ; 
....  but  wherever  the  Court  had  interfered  against  the  father,  upon  pecu- 
niary considerations,  they  had  been  solid  considerations, — not  merely  expecta- 
tions.    In  all  the  cases  which  his  Lordship  remembered,  there  had  been  some 
immediate  irrevocable  provision,  by  which  the  child  could  be  brought  up  in 
a  manner  suitable  to  its  future  prospects.     The  Court  had  there  said,  that  it 
would  not  permit  the  father  wantonly  and  capriciously  to  deprive  the  child  of 
that  benefit ;  as  in  Powel  v.  Cleaver,  where  benefits  were  given  to  a  child  on 
condition  that  he  should  be  educated  in  a  particular  manner,  the  father  was 
not  allowed  to  defeat  the  gift.     So  in  the  case  of  the  young  lady  whom  Mr. 
George  Selwyn  had  provided  for.     But  the  Court  could  not  interfere  upon  a 
mere  oifer :"  Jac.  264;  and  see  Hill  v.  Gomme,  1  Beav.  540;  Cr.  &  Ph. 
250 ;  In  re  Fynn,  2  De  G.  &  Sm.  457 ;   Clavering  v.  Ellison,  3  Drew.  451 ; 
3  Jur.  N.  S.  277 ;  26  L.  J.,  N.  S.  (Ch.)  335. 

Ward  of  the  Court — Guardian  hy  appointment  of  the  Court. — The  juris- 
diction of  the  Lord  Chancellor  to  appoint  guardians  for  infants  is  undoubted, 
although  Mr.  Hargrave,  in  a  learned  note,  attempted  to  show  that  it  was  not, 
as  far  as  yet  appears,  of  ancient  date  ;  and  that,  though  unquestionable,  yet  it 
seems  at  first  to  have ,  been  a  usurpation,  for  which  the  best  excuse  was,  that 
the  case  was  not  otherwise  sufficiently  provided  for.  See  Co.  Litt.  88,  b, 
n.  16. 

This  opinion  of  Mr.  Hargrave  ia  controverted  in  a  very  able  note  of 
*Mr.  Fonblanque,  who  comes  to  the  conclusion,  "  that  the  superinten-  L  J 
dence  and  protective  jurisdiction  of  the  Court  in  the  case  of  infants,  is  a  dele- 
gation of  the  duty  of  the  Crown;  that  its  general  jurisdiction  was  not  even 
suspended  by  the  statutes-  of  Henry  8,  erecting  the  Courts  of  Wards  and  Live- 
ries. That  the  case  of  idiots  and  lunatics  is  distinguishable;  the  jurisdiction 
exercised  in  Chancery  as  to  the  first,  being  the  grant  of  an  interest,  and  in 
the  latter,  the  delegation  of  a  power  conferred  by  Parliament :"  2  Fonb.  232. 
Lord  Eldon,  in  De  Manneville^.  De  Manneville,  10  Ves.  63,  has  observed,  "  that 
Mr.  Fonblanque  has  stated  the  principle  very  correctly ;  for  in  Butler  v.  Free- 
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man,  (Amb.  301,)  Lord  Hardwicke,  professing  not  to  go  upon  guardianship, 
and  disclaiming  wardship,  puts  it  upon  this  :  that  the  Court  represents  the 
king  as  parens  patriae."  And  see  Powel  v.  Cleaver,  2  Bro.  C.  C.  499;  Wel- 
ledey  v.  Duke  of  Beaufort,  2  Kuss.  21 ;  2  Bligh,  N.  S.  124. 

The  Court  of  Chancery  has  jurisdiction  over  the  custody  of  the  children  of 
English  subjects,  though  such  children  were  horn  and  are  resident  abroad : 
Hope  V.  Eo-pe,  4  De  G.  Mac.  &  G.  328 ;  S.  C,  19  Beav.  237. 

If  a  bill  be  filed  relative  to  an  infant's  estate  or  person,  the  Court  acquires 
jurisdiction,  and  the  infant,  whether  plaintiff  or  defendant,  and  even  during 
the  life  of  its  father  or  of  a  testamentary  guardian,  immediately  becomes  a 
ward  of  the  Court :  Butler  v.  Freeman,  Amb.  303 ;  Hughes  v.  Science,  2  Eq. 
Ca.  Ab.  756,  pi.  14;  Macphers.  App.  1. 

Where  money  belonging  absolutely  to  a  young  lady  under  age  was  paid  into 
Court  under  the  Trustee  Belief  Act,  and  an  order  upon  a  petition  under  that 
Act  for  payment  of  part  of  the  dividends  to  her  testamentary  guardian  for  her 
maintenance,  was  made  upon  an  application  at  Chambers,  it  was  held  by  Sir 
W.  Page  Wood,  V.  C,  that  the  infant  was  thereby  made  a  ward  of  Court. 
In  re  Hodges'  Settlement,  3  K.  &  J.  213,  and  see  Barcy  v.  Maddock,  4  Ir. 
Ch.  Kep.  40. 

The  Court  must  have  some  property  of  the  infant's  in  order  to  exercise  its 
jurisdiction.  "It  is  not,  however,"  as  observed  by  Lord  Eldon,  "from  any 
want  of  jurisdiction  that  it  does  not  act,  (where  it  has  no  property  of  an  in- 
fant's,) but  from  a  want  of  the  means  to  exercise  its  jurisdiction  ;  because  the 
Court  cannot  take  on  itself  the  maintenance  of  all  the  children  in  the  king- 
dom. It  can  exercise  this  jurisdiction  usefully  and  practically  only  where  it 
has  the  means  of  doing  so;  that  is  to  say,  by  its  having  the  means  of  applying 
property  for  the  use  and  maintenance  of  the  infant :"  Wellesley  v.  The  Duke 
of  Beaufort,  2  Buss.  21. 

But  the  Court  can  upon  petition,  *although  an  infant  has  no  pro- 
L  J  perty,  appoint  a  guardian  under  the  Marriage  Act,  (4  Geo.  4,  c.  76, 
s.  17,)  to  give  consent  to  a  marriage,  (^In  re  Woolscombe,  1  Madd.  213 ;  In  re 
Spencer,  2  Ph.  247 ;)  but  where  the  petition  is  not  for  such  purpose,  and  an 
infant  has  no  estate  real  or  personal,  no  guardian  will  be  appointed,  as  the 
Court  has  no  object  of  which  it  can  take  notice,  {Ex parte  Beebher,  1  Bro.  C. 
C.  556.)  Where,  therefore,  for  any  cause  it  is  desirable  to  make  an  infant  a 
ward  of  the  Court,  it  is  the  common  practice  to  settle  some  money  or  other 
property  upon  him. 

The  Court,  although  no  suit  be  pending,  will  appoint  a  guardian,  upon  the 
petition  either  of  the  infant  himself,  or  of  some  other  person  in  his  behalf, 
without  a  bill  having  been  filed,  {Be  Gosta  or  Villareal  v.  Mellish,  2  Atk.  14; 
2  Swanst.  533;  West's  Rep.  299;  Ex  parte  Ricards,  3  Atk.  518;  Ex  parte 
Birchell,  3  Atk.  813;  Ex  parte  Salter,  2  Dick.  769;  3  Bro.  C.  C.  500;  Ex 
parte  Mountford,  15  Ves.  445;  Ex  parte  Wheeler,  16  Ves.  266;  Ex  parte 
Myerscough,  1  J.  &  W.  151;  Ex  parte  Angell,  13  Sim.  258;  In  re  Christie, 
9  Sim.  258;)  even  where  a  testamentary  guardian  has  been  appointed,  if  he 
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declines  to  act,  (^Ex  parte  (Jhampney,  1  Dick.  350 ;  O'Keeffe  v.  Casey,  1  S.  & 
L.  106;)  and,  as  was  done  in  the  principal  case,  where  there  are  conflicting 
claims  for  the  guardianship,  they  may  be  settled  upon  petition,  (see  Teynham 
V.  Lennard,  4  Bro.  P.  C.  302,  Toml.  edit;  Ex  parte  Jordan,  1  Dick.  294; 
Ex  parte  The  Earl  of  llchester,  7  Ves.  348 ;)  and  where  there  is  no  suit 
relative  to  the  infant's  property,  a  guardian  will  he  appointed  for  the  person 
and  estate  of  the  infant,  and  he  does  not  thereby  become  a  ward  of  the  Court ; 
where  a  suit  is  pending,  a  guardian  for  the  person  only  will  be  appointed,  as 
the  Court  will  manage  the  estate,  and,  as  before  observed,  the  infant  then 
becomes  a  ward  of  the  Court. 

Although  a  father  has  no  right,  under  12  Car.  2,  c.  24,  to  nominate  guar- 
dians for  his  natural  children,  the  Court  will  generally  appoint  those  whom 
he  has  selected,  (^Peckham  v.  Pechham,  2  Cox,  46 ;  Ward  v.  St.  Paul,  2  Bro. 
C.  C.  583  :)  and  will  not  allow  the  mother  to  remove  them  from  their  resi- 
dence with  their  guardians,  although  she  will  be  allowed  reasonable  access  to 
them  :   Ord  v.  Blachett,  9  Mod.  116. 

In  nearly  all  cases  formerly  there  was  a  reference  to  approve  of  a  proper  person 
or  persons  to  be  appointed  guardian  or  guardians ;  Seton  on  Decrees,  277,  1st 
edit.  Where,  however,  the  property  of  the  infant  was  very  small,  the  Court 
would  at  once  appoint  a  guardian  without  a  reference ;  see  In  re  Jones,  1  Russ. 
478,  where  the  infant's  property  consisted  of  a  pension  of  £15  during  minority ; 
Ex  parte  Jackson,  6  Sim.  212,  where  the  infant  was  entitled  to  freehold  pro- 
perty of  the  value  *of  £80  a  year.  The  report  of  the  Master  could  r^cYq-i 
not  be  excepted  to,  as  it  would  be  confirmed  or  varied  by  the  Court  on 
petition,  as  it  seemed  fit :  Price  v.  Shaw,  2  Dick.  732 ;  Ex  parte  Nicholls,  1 
Bro.  C.  C.  877.  Under  the  new  practice  of  the  Court,  where  a  suit  has  been 
instituted,  guardians  are  appointed  at  chambers.  Smith's  Ch.  Prac.  557, 
6th  ed. 

Although  a  guardian  of  the  estate  and  person  of  an  infant  may  be  appointed, 
a  receiver  of  the  rents  and  profits  of  his  property  will  not  be  appointed  unless 
a  bill  be  filed.  See  Ex  parte  Mountfort,  15  Ves.  445,  in  which  ease  Lord  Eldon 
said,  that  a  very  serious  question  would  arise,  whether,  if  a  receiver  appointed 
by  petition  should  embezzle  the  rents,  he  should  have  jurisdiction  to  commit 
him  to  the  Fleet.  It  is  not,  however,  necessary  for  the  bill  to  pray  for  a  re- 
ceiver :  2  Madd.  Ch.  Pr.  290. 

The  Court  will  appoint  a  guardian,  notwithstanding  the  infant  being  fourteen 
years  of  age,  and  entitled  to  real  estate,  has  by  deed  appointed  a  guardian  for 
himself:  Curtis  v.  Rippon,  4  Madd.  462;  Coham  v.  Ooham,  13  Sim.  639. 

A  guardian  to  an  infant  defendant  of  unsound  mind,  not  so  found  by  in- 
quisition, should  be  appointed  by  the  Court  of  Chancery,  and  not  under  the 
jurisdiction  in  lunacy,  {Pidcock  v.  Boultbee,  2  De  Gr.,  Mac.  &  Gr.  898;)  indeed 
it  seems  to  be  doubtful  whether  there  is  any  process  in  lunacy  by  which  a 
legal  guardian  can  be  appointed :  In  re  Brown,  1  Mac.  &  G.  201. 

Where  two  or  more  guardians  are  appointed  by  the  Court,  the  office,  upon 
the  death  of  one  of  them,  does  not,  as  in  the  case  of  the  testamentary  guardian- 
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ship,  survive,  but  there  must  be  a  new  appointment,  (Bradshaw  v.  BradsJiaw, 
1  Russ.  528 ;)  the  survivors,  however,  will  be  appointed  without  a  refer- 
ence, {Hall  V.  Jones,  2  Sim.  41.)  And  where  a  female,  appointed  by  the 
Court  a  guardian,  even  if  she  be  the  mother  of  the  infant,  marries,  it  is, 
of  course,  to  make  a  reference  to  appoint  a  guardian;  but  she  may  be  re-ap- 
pointed:  Anon.,  8  Sim.  346;  In  re  Gornall,  1  Beav.  347. 

Jurisdiction  exercised  hy  the  Court  over  Guardians  of  different  Kinds.'] — 
So  great  is  the  power  with  which  the  Court  is  intrusted,  that,  even  during  the 
life  of  the  father,  it  will,  when  necessary,  interfere  between  him  and  his  chil- 
dren. One  instance,  viz.  upon  the  appointment  of  a  guardian  by  a  stranger, 
has  been  already  considered.  This  jurisdiction  was,  in  the  well-known  case 
of  Wellesley  v.  Duke  of  Beaufort,  2  Russ.  1,  treated  by  Lord  Eldon,  as  not 
admitting  of  a  doubt.  "  I  apprehend,"  said  his  Lordship,  "  that,  notwith- 
standing all  the  doubts  that  may  exist  as  to  the  origin  of  this  jurisdiction,  it 
will  be  found  to  be  absolutely  necessary  that  such  a  jurisdiction  should  exist, 
*subject  to  correction  by  appeal,  and  subject  to  the  most  scrupulous 
L  -'and  conscientious  conviction  of  the  Judge,  that  he  is  to  look  most 
strictly  into  the  merits  of  every  case  of  this  kind,  and  with  the  utmost  anxiety 
to  be  right.  It  has  been  questioned,  whether  this  jurisdiction  was  given  to 
this  Court  upon  the  destruction  of  the  Court  of  Wards  (which,  however,  it  is 
impossible  to  say  could  have  been  the  case,  when  we  recollect  the  nature  of 
the  jurisdiction,)  or  whether  it  is  to  be  referred  to  circumstances  and  prin- 
ciples of  a  different  nature,  more  especially,  whether  it  belongs  to  the  king  as 
parens  patrise,  having  the  care  of  those  who  are  not  able  to  take  care  of  them- 
selves, and  is  founded  on  the  obvious  necessity  that  the  law  should  place  some- 
where the  care  of  individuals  who  cannot  take  care  of  themselves,  particularly 
in  cases  where  it  is  clear  that  some  care  should  be  thrown  round  them.  With 
respect  to  the  doctrine,  that  this  authority  belongs  to  the  king  as  parens 
patriae,  exercising  a  jurisdiction  by  this  Court,  it  has  been  observed  at  the 
bar,  that  the  Court  has  not  exercised  that  jurisdiction,  unless  where  there  was 
property  belonging  to  the  infant  to  be  taken  care  of  in  this  Court.  Now, 
whether  that  be  an  accurate  view  of  the  law  or  not ;  whether  it  is  founded  on 
what  Lord  Hardwicke  says  in  the  case  of  Butler  v.  Freeman,  (Amb.  303,) 
'that  there  must  be  a  suit  depending  relative  to  the  infant  or  his  estate,' 
(applying,  however,  the  latter  words  rather  to  what  the  Court  is  to  do  with 
respect  to  the  maintenance  of  infants,)  or  whether  it  arises  out  of  a  necessity 
of  another  kind,  namely,  that  the  Court  must  have  property  in  order  to  exer- 
cise this  jurisdiction ;  that  is  a  question  to  which,  perhaps,  sufficient  conside- 
ration has  not  been  given.  If  any  one  will  turn  his  mind  attentively  to  the 
subject,  he  must  see  that  this  Court  has  not  the  means  of  acting,  except  where 
it  has  property  to  act  upon.  It  is  not,  however,  from  any  want  of  jurisdiction 
that  it  does  not  act,  but  from  a  want  of  means  to  exercise  its  jurisdiction; 
because  the  Court  cannot  take  on  itself  the  maintenance  of  all  the  children  in 
the  kingdom.     It  can  exercise  this  jurisdiction  usefully  and  practically  only 
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where  it  has  means  of  doing  so ;  that  is  to  say,  by  its  having  the  means  of 
applying  property  for  the  use  and  maintenance  of  the  infants. 

"That  such  has  been  the  doctrine  of  this  Court  for  a  long  series  of  years, 
no  one  can  deny.  The  law  makes  the  father  the  guardian  of  his  children,  by 
nature,  and  by  nurture.  An  Act  of  Parliament  has  given  the  father  the  power 
of  appointing  a  testamentary  guardian  for  them.  One  should  think  that  the 
guardian  so  appointed  must  have  all  the  authority  that  Parliament  could 
*give  him,  and  his  authority  is,  perhaps,  as  strong  as  any  authority  i-^f.---, 
that  any  law  could  give.  But  it  is  above  a  century  ago  since,  in  the  •-  J 
case  of  The  Duke  of  Beaufort  v.  Berty,  (1  P.  "Wms.  703,)  the  Lord  Chancellor 
of  that  day  (Lord  Macclesfield)  determined  that  the  statute  guardian  was  sub- 
ject to  all  the  jurisdiction  of  this  Court.  The  Lord  Chancellor,  in  eifect,  said, 
'  I  will  not  place  the  statute  guardian  in  a  situation  more  free  from  the  juris- 
diction of  this  Court,  than  the  father  is  in.'  So  that  he  applied  the  acknow- 
ledged jurisdiction  over  the  father,  as  a  justification  for  interfering  with  the 
testamentary  guardian.  The  former  jurisdiction  he  stated  as  the  acknowledged 
law  of  the  Court;  and  he  went  further  for  he  added,  'that,  if  he  had  a  reason- 
able ground  to  believe  that  the  children  would  not  be  properly  treated,  he 
would  interfere,  upon  the  principle,  that,  preventinc/  Justice  was  preferable  to 
punishing  Justice.'  " 

In  accordance  with  these  principles,  where  the  father  is  insolvent,  his  cha- 
racter is  bad,  or  he  has  deserted  his  children,  or  is  endangering  their  property, 
and  neglecting  their  education,  the  custody  of  the  children  will  be  committed 
to  a  person  to  act  as  guardian,  (for  a  guardian  cannot  be  appointed  during  the 
father's  life ;)  and  a  receiver  will  it  appears,  be  appointed  in  some  cases,  where 
there  is  no  opposition  without  a  suit.  See  Kiffin  v.  Kiffin,  cited  1  P.  Wms. 
705 ;  Ex  parte  Mountfort,  15  Ves.  445 ;  Wilcox  v.  Drake,  2  Dick.  631 ;  S.  C, 
Jac.  250,  n. ;  Re  England,  1  Euss.  &  My.  499. 

In  Creuze  v.  Svnter,  2  Cox,  242,  a  petition  was  presented  stating  the 
entangled  state  of  Mr.  Hunter's  property,  and  that  he  was  an  outlaw,  and 
resided  abroad,  and  that  his  son,  an  infant,  was  entitled  in  remainder  to  a  very 
considerable  estate,  as  also  to  maintenance  by  the  will  of  his  grandfather ;  and 
prayed  that  Mr.  Hunter  might  be  restrained  from  taking  his  son  abroad,  or 
improperly  interfering  with  his  education,  which  was  then  principally  directed 
by  his  mother,  who  lived  separate  from  her  husband.  Affidavits  were  filed  on 
both  sides,  imputing  very  improper  conduct  to  both  father  and  mother.  Upon 
the  petition  first  coming  on.  Lord  Thurlow,  C,  threw  out,  that  he  would  not 
allow  the  color  of  parental  authority  to  work  the  ruin  of  the  child;  and  after- 
wards ordered  that  his  father  should  be  restrained  from  interfering:  with  the 
management  of  his  child  without  the  consent  of  Lord  Hawke  and  Mr.  Adams 
whom  both  parties  allowed  to  be  proper  persons  for  such  a  purpose. 

The  jurisdiction  of  the  Court  being  questioned  by  the  counsel  for  Mr. 
Hunter,  the  Lord  Chancellor  observed,  that  he  knew  there  was  such  a  notion, 
but  he  was  of  ^opinion  that  the  Court  had  arms  long  enough  to  reach  _^p.„^-, 
such  a  case  and  prevent  a  parent  from  prejudicing  the  health  or  future    '- 
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prospects  of  the  child ;  and  that,  whenever  a  case  was  brought  before  him, 
he  would  act  upon  this  opinion :  if  the  House  of  Lords  thought  differently, 
they  might  control  his  judgment;  but  he  certainly  would  not  allow  the  child 
to  be  sacrificed  to  the  views  of  the  father.  See  S.  C,  2  Bro.  C.  C  500,  n.. 
Belt's  edit.;  Jac.  250,  n.;  Ex  parte  Warner,  4  Bro.  C.  C.  101;  Skinner  v. 
Warner,  2  IJick.  779 ;  and  in  Allen  v.  Coster,  1  Beav.  202,  where  the  father 
and  mother  were  guilty  of  misconduct,  of  the  worst  kind,  the  guardianship  of 
the  infants  was  committed  to  other  persons,  but  a  liberal  allowance  was  made 
to  them  in  order  to  support  their  parents. 

Where  the  character  of  the  father  is  good,  although  he  may  be  poor  or  in- 
solvent, his  children  will  not  be  taken  from  him  :  Kilpatrick  v.  Kilpatrich, 
Macphers.  143.  And  even  where  a  man  was  not  able  to  maintain  his  children, 
and  his  character  was  such  that  the  Court  would  not  have  appointed  him 
a  guardian,  the  Court  would  not  interfere  by  the  appointment  of  a  guardian, 
where  the  grandmother,  not  having  any  property  to  settle,  only  offered  to 
undertake  and  covenant  to  maintain  them,  although  it  would  have  been  most 
beneficial  to  the  infants  to  have  been  taken  out  of  the  custody  of  their  father; 
In  re  Fynn,  2  De  G.  &  Sm.  457.    And  see  Lord  Westmeath's  case,  Jac.  251,  n. 

In  cases  where  the  father  is  not  insolvent,  but  is  guilty  of  immorality  of  such 
a  nature  as  is  likely  to  contaminate  the  morals  of  his  children,  should  they  be 
permitted  to  reside  with  him,  or  if  his  general  language  and  conversation  be 
such  as  is  likely  to  corrupt  their  minds  by  irreligious  atheistical  notions,  the 
the  Court  has  not  hesitated,  in  exercise  of  its  jurisdiction,  to  remove  the  chil- 
dren from  their  father.  Thus,  in  Shelley  v.  Westhroolce,  Jac.  266,  n.,  a  peti- 
tion was  presented  by  the  infant  plaintiffs,  stating,  that  their  father,  having 
deserted  their  mother,  and  unlawfully  cohabited  with  another  woman,  their 
mother  had  returned  to  her  father's  house,  who  assisted  her  in  maintaining 
them,  and  had  lately  died.  It  was  then  stated,  that  the  father  avowed  him- 
self an  atheist,  and  that  since  his  marriage,  he  had  written  and  published  a 
work,  in  which  he  blasphemously  derided  the  truth  of  the  christian  revelation 
and  denied  the  esistence  of  a  God  as  Creator  of  the  universe  ;  and  that,  since 
the  death  of  his  wife,  he  had  demanded  that  the  children  should  be  delivered 
up  to  him,  and  that  he  intended  if  he  could,  to  get  possession  of  their  persons, 
and  educate  them  as  he  thought  proper.  Their  maternal  grandfather  had  lately 
|-^r---|  transferred  £2000  Four  per  Cents,  into  the  names  of  *trustees,  upon 
trust  for  them,  on  their  attaining  twenty-one  or  marrying  with  his  con- 
sent, and  in  the  meantime,  to  apply  the  dividends  for  their  maintenance  and 
education.  Lord  Eldon,  by  order,  restrained  the  father  and  his  agents  from 
taking  possession  of  the  infants,  or  intermeddling  with  them,  until  further 
order ;  and  it  was  referred  to  the  master  to  inquire  what  would  be  a  proper 
plan  for  the  maintenance  and  education  of  the  infants ;  and  also  to  inquire 
with  whom  and  under  whose  care  the  infants  should  remain  during  their 
minority,  or  until  further  order.  "With  respect,"  observed  his  Lordship, 
"  to  the  question  of  jurisdiction,  it  is  unnecessary  for  me  to  add  to  what  I 
have  already  stated.     After  the  example  of  Lord  Thurlow,  in  Orly  Hunter's 
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case,  I  shall  act  upon  the  notion  that  this  Court  has  such  jurisdiction,  until 
the  House  of  Lords  shall  decide  that  my  predecessors  have  been  unwarranted 

in  the  exercise  of  it This  is  a  case  in  which,  as  the  matter  appears 

to  me,  the  father's  principles  cannot  be  misunderstood ;  in  which  his  conduct, 
which  I  cannot  but  consider  as  highly  immoral,  has  been  established  in  proof, 
and  established  as  the  effect  of  those  principles ;  conduct,  nevertheless,  which 
he  represents  to  himself  and  others,  not  as  conduct  to  be  considered  as  im- 
moral, but  to  be  recommended  and  observed  in  practice,  and  as  worthy  of  ap- 
probation. I  consider  this,  therefore,  as  a  case  in  which  the  father  has  demon- 
strated that  he  must  and  does  deem  it  to  be  matter  of  duty  which  his  principles 
impose  upon  him,  to  recommend  to  those  whose  opinions  and  habits  he  may 
take  upon  himself  to  form,  that  conduct  in  some  of  the  most  important  rela- 
tions of  life,  as  moral  and  virtuous,  which  the  law  calls  upon  me  to  consider 
as  immoral  and  vicious — conduct  which  the  law  animadverts  upon  as  incon- 
sistent with  the  duties  of  persons  in  such,  relations  of  life,  and  which  it  con- 
siders as  injuriously  affecting  both  the  interests  of  such  persons  and  those  of 
the  community. 

"  I  cannot,  therefore,  think  that  I  should  be  justified  in  delivering  over 
these  children,  for  their  education  exclusively,  to  what  is  called  the  care  to 

•which  Mr.  Shelley  wishes  it  to  be  intrusted Much  has  been  said 

upon  the  fact,  that  these  children  are  of  tender  years.  I  have  already  ex- 
plained, in  the  course  of  the  hearing,  the  grounds  upon  which  I  think  that 
circumstance  not  so  material  as  to  require  me  to  pronounce  no  order.  I  add, 
that  the  attention  which  I  have  been  called  upon  to  give  to  the  consideration, 
how  far  the  pecuniary  interests  of  these  children  may  be  affected,  has  not  been 
called  for  in  vain.  I  should  deeply  regret  if  any  act  of  mine  materially  affects 
those  interests.  But  to  such  interests  I  cannot  sacrifice  *what  I  deem  |-:icC7q-i 
to  be  interests  of  greater  value  and  higher  importance." 

In  Welledey  v.  The,  Duke  of  Beaufort,  2  Kuss.  1,  the  habits  of  the  father, 
whose  children  were  taken  from  him,  were  profligate,  and  his  language  often  pro- 
fane, and  he  cohabited  in  his  own  house  in  open  adultery  with  the  wife  of  another 
man.  This  case,  on  appeal  was  affirmed  in  the  House  of  Lords  :  2  Bligh,  N. 
S.  124 ;  1  Dow.  &  C.  152  :  see  Sugd.  Prop.  187. 

So  where  it  was  established  to  the  satisfaction  of  the  Court  that  the  father 
of  children  of  from  ten  to  two  years  old  was  to  be  considered  as  guilty  of  an 
unnatural  crime,  the  Coutt  not  only  refused  to  give  possession  of  the  children 
to  the  father,  but  even  after  he  had  escaped  conviction  by  the  witnesses  not 
appearing  against  him,  would  not  allow  the  children  to  have  any  intercourse 
with  him ;  and  even  if  they  had  been  with  him,  it  would  have  felt  it  to  be 
proper  to  remove -them  :  Anon.,  2  Sim.  N.  S.  54. 

If  a  father  be  living  in  a  state  of  habitual  drunkenness,  incapacitating  him- 
self from  taking  care  of  his  children's  education,  he  is  not  to  be  looked  upon  as 
a  man  of  such  reason  and  understanding  as  to  enable  him  to  discharge  the 
duty  of  a  parent;  and  if  such  a  case  were  to  occur  again,  as  it  has  occurred 
before,  the  Court  would  take  care  that  the  children  should  not  be  under  the 
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control  of  a  person  so  debased  himself,  and  so  likely  to  injure  them.  Per 
Lord  Eldon  in  Wellesley  v.  The  Duke  of  Beaufort,  2  Kuss.  30.  And  in  De 
Ma7ineville  v.  De  Manneville,  10  Ves.  62,  his  Lordship  said,  that  he  had  re- 
moved a  child  from  its  father,  upon  considerations  such  as  these  :  the  father 
was  a  person  in  constant  habits  of  drunkenness  and  blasphemy,  poisoning  the 
mind  of  the  infant,  and  he  thought  it  not  inconsistent  with  a  due  attention  to 
parental  authority,  so  abused,  to  call  in  the  authority  of  the  king,  as  parens 
patriae.  See  Warde  v.  Warde,  2  Ph.  786,  and  Thomas  v.  Roberts,  .3  De  Gr.  & 
Sm.  758 ;  where  a  father,  who  having  for  four  years  abanboned  his  wife 
and  his  child,  a  ward  of  Court,  and  who  labored  under  religious  delusions, 
such  as  rendered  him  totally  unfit  to  superintend  the  education  of  his  chil'd, 
was  restrained  from  interfering  with  his  custody,  and  there  was  a  reference  to 
approve  of  a  proper  person  to  act  as  guardian. 

Where  a  father  is  guilty  of  gross  ill  treatment  and  cruelty  towards  his 
children  it  is  a  sufficient  cause  for  the  Court  to  supersede  his  authority  as  a 
parent.  Thus,  in  Whitfield  v.  Hales,  12  Ves.  492,  upon  the  authority  of  Lord 
Eldon's  opinion  in  De  Manneville  v.  De  Manneville,  (10  Ves.  52,)  Lord  Erskine, 
upon  petition,  made  an  order  referring  it  to  the  Master  to  appoint  a  guardian, 
and  a  proper  allowance  for  the  maintenance  of  infants  whose  father,  the  plain- 
r*579T  '''^  ^"  ^^'^  cause,  was  in  possession  *of  the  estate.  The  petition  was 
supported  by  affidavits  of  gross  ill  treatment  and  cruelty  towards  the 
infants  by  the  father ;  on  account  of  which  a  prosecution  had  been  instituted, 
under  which  he  was  imprisoned.     The  application  was  not  opposed. 

But  the  Court  has  refused  to  deprive  a  father,  though  living  in  adultery, 
of  the  custody  of  his  child,  where  he  did  not  bring  the  child  in  contact  with 
the  woman  with  whom  he  was  so  living ;  or  to  order  him  to  permit  the  mother 
to  have  access  to  the  child,  where  no  misconduct  on  his  part  was  shown  with 
reference  to  the  management  and  education  of  the  child.  Thus,  in  Ball  v. 
Ball,  2  Sim.  35,  where  a  lady  and  her  daughter,  who  was  about  fourteen  years 
of  age,  presented  a  petition,  stating  that  the  father  was  living  in  habitual 
adultery  with  another  woman,  on  account  of  which  a  divorce  had  been  obtained 
in  the  Ecclesiastical  Courts,  and  praying  that  the  daughter  might  be  placed 
under  the  mother's  care,  she  offering  to  maintain  her  at  her  own  expense,  or  that 
the  mother  might  be  permitted  to  have  access  to  her  at  all  convenient  times,  Sir 
Anthony  Hart,  V.  C,  dismissed  the  petition.  "  This  Court,"  said  his  Honor, 
"  has  nothing  to  do  with  the  fact  of  the  father's  adultery,  unless  the  father 
brings  the  child  into  contact  with  the  woman.  All  the  cases  on  this  subject 
go  upon  that  distinction,  when  adultery  is  the  ground  of  a  petition  for  de- 
priving the  father  of  the  common  law  right  over  the  custody  of  his  chil- 
dren. .  .  .  Some  conduct  of  the  father,  with  reference  to  the  management  and 
education  of  the  child,  must  be  shown,  to  warrant  an  interference  with  his 
legal  right."  This  decision  of  Sir  Anthony  Hart  is  certainly  a  harsh  one, 
although,  perhaps,  he  may  have  been  right,  as  the  mother  did  not  offer  to 
make  a  provision  for,  but  only  to  maintain  the  child  ;  but  it  is  clear  that  access 
would  have  been  allowed  to  the  mother  had  the  children  been  wards  of  the 
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Court.  See  Anon.,  Jac.  264,  n.,  where  Lord  Eldon  said,  that,  as  the  children 
were  wards  of  the  Court,  and  therefore  under  its  protection,  and  recollecting 
that  children  ought  to  be  brought  up  in  dutiful  obedience  and  warm  affection 
towards  both  parents,  he  would  not  allow  the  father  to  take  them  so  out  of 
access  as  not  to  have  opportunities  of  nourishing  those  feelings.  If  any  com- 
plaint was  made  of  want  of  access,  it  might  be  remedied. 

Even  where  children  are  taken  from  the  custody  of  the  pare  at,  access  or  com- 
munication with  him  will,  if  proper,  be  permitted.  See  Wellesley  v.  The  Duke 
of  Beaufort,  2  Russ.  43 ;  in  which  case,  when  it  was  referred  to  the  Master 
to  consider  under  whose  care  and  custody  the  children  should  be  placed,  Lord 
Eldon  observed,  "  that  into  whatsoever  hands  the  children  might  fall,  it  would 
be  *their  duty  to  consult  the  interest  and  happiness  of  the  children,  r^ccQ-i 
by  allowing  filial  affection  and  duty  towards  their  father  to  operate  to 
the  utmost." 

The  jurisdiction  of  the  Court  over  infants  has  been  much  increased  by  a 
humane  statute,  which  enables  the  Court  to  give  the  custody  of  children  under 
a  certain  age  to  the  mother,  and  thus  enable  her,  when  ill  treated  by  her  hus 
band,  to  assert  her  rights  as  a  wife,  without  the  fear  of  losing  what  is  natu- 
rally so  dear  to  her  as  a  mother — the  society  of  her  children. 

By  this  statute  (2  &  3  Vict.  c.  54,  s.  1,)  it  is  enacted,  "  that  after  the  pass- 
ing of  this  Act,  it  shall  be  lawful  for  the  Lord  Chancellor  and  the  Master  of 
the  Rolls  in  England,  and  for  the  Lord  Chancellor  and  the  Master  of  the 
Rolls  in  Ireland,  respectively,  upon  hearing  the  petition  of  the  mother  of  any 
infant  or  infants  being  in  the  sole  custody  or  control  of  the  father  thereof,  or 
of  any  person  by  his  authority,  or  of  any  guardian,  after  the  death  of  the 
father,  if  he  shall  see  fit,  to  make  order  for  the  access  of  the  petitioner  to  such 
infant  or  infants  at  such  times,  and  subject  to  such  regulations,  as  he  shall 
deem  convenient  and  just ;  and  if  such  infant  or  infants  shall  be  within 
the  age  of  seven  years,  to  make  order  that  such  infant  or  infants  shall  be  de- 
livered to  and  remain  in  the  custody  of  the  petitioner  until  attaining  such  age, 
subject  to  such  regulations  as  he  shall  deem  convenient  and  just." 

By  the  4th  section  it  is  provided,  "  that  no  order  shall  be  made  by  virtue 
of  this  Act,  whereby  any  mother,  against  whom  adultery  shall  be  established 
by  judgment  in  an  action  for  criminal  conversation  at  the  suit  of  her  husband, 
or  by  the  sentence  of  an  Ecclesiastical  Court,  shall  have  the  custody  of  any 
infant,  or  access  to  any  infant." 

The  object  of  this  act  was  very  clearly  laid  down  by  Lord  Cottenham,  in 
the  case  of  Warde  v.  Warde,  2  Ph.  786,  where,  upon  an  application  by  a  wife 
who  had  obtained  a  sentence  of  divorce  against  her  husband,  for  the  custody 
of  her  children,  the  conduct  of  her  husband  appeared  to  be  such  as  clearly  to 
render  it  improper  that  he  should  have  the  custody  of  the  eldest  girl,  a  child 
of  eleven  years  old,  the  Court  made  an  order  for  the  delivery  of  all  the  chil- 
dren (two  of  whom  were  under  seven  years  of  age)  to  the  mother,  his  Lord- 
ship holding  it  unnecessary  to  consider  whether  he  would  have  made  the  same 
order  with  rei^pect  to  the  second  child,  who  was  a  boy  of  nine  years  old,  if  his 
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case  had  stood  alone,  as  the  effect  of  children  being  brought  up  in  different 
custodies  would  be  likely  to  create  factions  in  the  family.  "  The  object,"  said 
his  Lordship,  "  of  the  Act,  and  of  the  promoters  of  it,  and  that  which  I  think 

r*58n  ^PP®^''^  ^P""*  *^^  ^^^^  °^  *^®  *-^°^  ^*^'^^^'  ""^^i  *°  Pi'otect  mothers  from 
'-  ^  the  tyranny  of  those  husbands  who  ill-used  them.  Unfortunately,  as 
the  law  stood  before,  however  much  a  woman  might  have  been  injured,  she 
was  precluded  from  seeking  justice  from  her  husband  by  the  terror  of  that 
power  which  the  Jaw  gave  to  him  of  taking  her  children  from  her.  That  was 
felt  to  be  so  great  a  hardship  and  injustice,  that  Parliament  thought  the 
mother  ought  to  have  the  protection  of  the  law  with  respect  to  her  children, 
up  to  a  certain  age,  and  that  she  should  be  at  libetry  to  assert  her  rights  as  a 
wife,  without  the  risk  of  any  injury  being  done  to  her  feelings  as  a  mother. 
That  was  the  object  with  which  the  Act  was  introduced,  and  that  is  the  con- 
struction to  be  put  upon  it.  It  gives  the  Court  the  power  of  interfering ;  and 
when  the  Court  sees  that  the  maternal  feelings  are  tortured  for  the  purpose  of 
obtaining  anything  like  an  unjust  advantage  over  the  mother,  that  is  precisely 
the  case  in  which  it  would  be  called  upon,  and  would  interfere.  When  the 
parties,  therefore,  are  considering  the  suggestion  which  I  have  thrown  out,  I 
wish  them  to  bear  in  mind  that  this  is  not,  as  in  Wellesley  v.  The  Duhe  of 
Beaufort,  (2  Russ.  1,)  a  question  merely  as  to  the  general  jurisdiction  of  this 
Court  to  interfere  with  the  legal  rights  of  the  father,  but  that  I  have  now  an 
absolute  authority  over  the  children  under  seven  years  of  age,  and  a  larger 
power  than  the  Court  then  had  with  regard  to  children  above  that  age." 

In  Ex  parte  Bartlett,  2  Coll.  661,  where  it  appears  that  the  conduct  of  the 
husband  had  been  in  general  harsh  and  unkind  to  his  wife,  and  that  he  had 
struck  her  in  the  face  with  the  back  of  his  hand,  in  consequence  of  which  she 
left  his  house,  upon  a  petition  being  presented  by  the  wife,  by  her  next  friend, 
praying  that  the  husband  might  be  ordered  to  deliver  to  her  two  of  her  chil- 
dren, a  boy  and  girl,  who  were  under  the  age  of  seven  years,  and  that  she 
might  have  access  to  the  others,  four  in  number,  Sir  J.  L.  K.  Bruce,  V.  C, 
was  of  opinion,  that  she  was  only  entitled  to  the  custody  of  the  youngest  child, 
a  daughter,  under  the  age  of  two  years,  but  not  later  than  the  age  of  seven 
years,  and  that  she  should  have  access,  under  proper  regulations,  to  the  other 
children,  and  that  the  husband  should,  at  convenient  seasons,  have  access  to 
the  daughter.  "The  statute  in  question,"  observed  his  Honor,  "does  not,  as 
a  condition  of  the  interference  of  the  Court,  require  that  the  wife  should  have 
obtained  or  should  be  entitled  to  obtain  a  divorce  h.  mensS,  et  thoro;  and  the 
existence  of  cases  in  which  it  may  be  right  to  interfere  without  a  divorce, 
must,  I  apprehend,  be  considered  possible. 

r*5821       ^^^  '^^  Court  will  make  no  order  under  the  Act,  if  the  wife  leaves 
*her  husband  without  suflScient  cause  :  In  re  Taylor,  11  Sim.  178. 

Where  the  mother  of  an  infant  under  seven  years  of  age,  and  having  cus- 
tody of  it,  is  living  separate  from  the  father,  and  has  a  good  defence  to  a  suit 
by  him  for  restitution  of  conjugal  rights,  the  Court  may  make  an  order  con- 
tinuing to  the  mother  the  custody  of  the  infant,  such  a  case,-  although  not 
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within  the  letter,  being  within  the  equity  of  the  statute  2  &  3  Vict.  c.  54:  Re 
TomUnson,  3  De  G.  &  Sm.  371. 

,  It  is  not  necessary  to  name  a  next  friend  of  the  petitioner,  on  the  petition 
of  a  married  woman,  under  the  stat.  2  &  3  Vict.  c.  54,  for  access  to  infants  in 
the  custody  of  the  father,  {Re  Groom,  7  Hare,  38,)  even  where  the  applica- 
tion is  made  in  forma  pauperis  :  In  re  Hakewill,  3  De  Gr.  Mac.  &  G.  116.  And 
see  Page  v.  Page,  16  Beav.  591.  If  independently  of  the  Act  of  2  &  3  Vict. 
c.  54,  the  Court  can  exercise  jurisdiction  upon  the  petition  of  a  mother  having 
the  custody  of  her  infant  child,  for  the  continuance  of  such  custody,  it  may  do 
so  although  the  petition  is  entitled  in  the  matter  of  the  Act  as  well  as  in  the 
matter  of  the  infant:  Re  TomUnson,  3  De  G.  &  Sm.  371. 

As  in  the  case  of  a  father,  so  in  that  of  a  testamentary  guardian,  the  Court 
will  interfere,  if  his  conduct  be  improper,  {Duke  of  Beaufort  v.  Bertie,  1  P. 
Wms.  704 ;)  although  it  will  not  do  so  ordinarily,  as  in  the  case  of  guardians 
appointed  by  itself :  In  re  Goode,  1  Ir.  Ch.  Kep.  256.  And  it  seems  to  be 
the  better  opinion,  that  a  testamentary  guardian  cannot  be  actually  removed 
from  his  office,  though  upon  a  proper  case  being  made  out,  he  will  be  sus- 
pended, and  a  proper  person  will  be  appointed  to  act  as  guardian,  and  to  super- 
intend the  maintenance  and  education  of  the  infant,  {Foster  v.  Denny,  2  Ch. 
Ca.  327;  S.  C,  1  Eq.  Ca.  Ab.  260,  pi.  3;  Ingham  v.  Bickerdike,  6  Madd. 
275 ;)  and  orders  are  frequently  made,  regulating  the  conduct  both  of  testa- 
mentary guardians  and  guardians  appointed  by  the  Court,  {Roach  v.  Garvan, 
1  Ves.  160 ;  Spencer  v.  Earl  of  Chesterfield,  Amb.  146 ;  0' Keefe  v.  Casey, 
1  S.  &  L.  106 ;  Ex  parte  The  Earl  of  Ikhester,  7  Ves.  381  ;)  but,  as  was 
decided  in  the  principal  case,  the  pecuniary  interest  which  a  testamentary 
guardian  may  have  in  the  death  of  the  ward,  will  be  no  ground  for  superseding 
him  :  Morgan  v.  Dillon,  9  Mod.  135 ;  Dillon  v.  Lady  Mount  Oashel,  4  Bro. 
P.  C.  806,  Toml.  edit :   Corhet  v.  Tottenham,  1  Ball  &  B.  59. 

On  the  bankruptcy  or  insolvency  of  a  testamentary  guardian,  a  proper  per- 
son will  be  appointed  to  have  the  care  of  the  person  of  the  infant :  Smith  v. 
Bate,  2  Dick.  631 ;  Heysham  v.  Heysham,  1  Cox,  179. 

The  marriage  of  a  female  testamentary  guardian  does  not  determine  the 
guardianship :  Roach  v.  Garvan,  *1  Ves.  160 ;  Dillon  v.  Lady  Mount 
Cashel,  4  Bro.  P.  C.  306,  Toml.  edit.  But  in  a  recent  case,  it  has  C*^^^] 
been  said  by  Lord  Langdale,  M.  R.,  that,  although  the  Court  does  not  ordi- 
narily interfere  with  a  testamentary  guardian,  it  has  an  undoubted  control  over 
any  allowance  directed  to  be  paid  to  him ;  and  if  such  a  guardian,  being  a 
feme  sole,  marries,  it  seems  right  to  see  what  ought  to  be  done.  It  might 
probably  be  the  most  beneficial  thing  to  continue  the  feme  covert  guardian  ; 
but  it  ought  in  some  way  or  other  to  appear.  In  that  case,  therefore,  on  a 
petition  for  increased  maintenance,  he  thought  that  he  must  require  it  to  be 
shown  by  affidavit,  that  it  would  be  for  the  benefit  of  the  infants  to  continue 
to  reside  with  their  mother,  who  was  one  of  their  testamentary  guardians,  not- 
withstanding her  second  marriage  :  Jones  v.  Powell,  9  Beav.  345. 

In  general,  the  testamentary  guardian,  or  guardian  appointed  by  the  Court, 
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will  be  entitled  to  the  custody  of  the  infant's  person,  but  the  Court,  as  in  the 
principal  case,  will  exercise  its  discretion  either  in  ordering  the  ward  to  be 
delivered  up  to  the  guardian,  or  in  permitting  him  to  reside  with  the  mother, 
or  that  she  may  have  access  to  him ;  Ex  parte  The  Earl  of  llchester,  7  Ves. 
380;  Wright  Y.  Naylor,  b  M&M.n ;  Talbotv.  The  Earlof  Shrewsbury, 4Mj.& 
Cr.  672,  683;  for  "though,"  as  Lord  Eldon  observes,  "the  effect  of  the  ap- 
pointment of  a  guardian  is  to  commit  the  cusody  of  the  guardianship,  this  Court 
looks  with  great  anxiety  to  the  execution  of  the  duty  belonging  to  the  guar- 
dian, and  the  attention  expected  to  be  paid  to  the  reasonable  wishes  of  the 
natural  parent.  Though  it  is  not  necessary  in  this  instance,  upon  such  a  con- 
test, it  is  important  to  observe,  that  it  can  never  end  happily  but  by  implanting 
in  the  hearts  of  the  children  filial  and  dutiful  feelings  towards  the  parent;  the 
best  and  most  important  duty  imposed  upon  the  guardian  by  the  deceased  parent :" 
Ex  parte  The  Earl  of  llchester,  7  Ves.  381.  In  Courtoisv.  Vincent,  Jac.  268, 
access  to  her  children  was  allowed  to  the  mother  of  illegitimate  children, 
although  a  guardian  was  appointed  by  the  Court.  Access  will  also  be  allowed 
to  the  friends  of  a  deceased  parent :  Hunter  v.  Macrae,  Macphers.  112. 

The  guardian  will  be  allowed  to  regulate  the  mode  and  select  the  place  for 
the  education  of  his  ward,  whose  obedience  will  be  enforced  by  the  Court.  See 
Hall  V.  Hall,  3  Atk.  721,  where  a  boy  was  compelled  to  return  to  Eton,  and 
Tremain's  case,  1  Stra.  173,  where,  "  being  an  infant,  he  went  to  Oxford, 
contrary  to  the  orders  of  his  guardian,  who  would  have  him  go  to  Cambridge, 
and  the  Court  sent  a  messenger  to  carry  him  from  Oxford  to  Cambridge ; 
^,„ .,  *and  upon  his  returning  to  Oxford  there  went  another  tarn  to  carry 
L         J  him  to  Cambridge,  quam  to  keep  him  there." 

Where  the  guardians  differ  as  to  the  mode  of  education,  the  Court  will  de- 
cide :  Buke  of  Beaufort  v.  Bertie,  1  P.  Wms.  702 ;  and  in  the  appointment 
of  guardians  by  the  Court,  much  weight  will  be  given  to  the  wishes  of  the 
deceased  father,  (  Campbell  v.  Machay,  2  My.  &  Cr.  34 ;)  of  which  parol  proof 
was  received  in  Anon.,  2  Ves.  56,  but  rejected  in  Storke  v.  Slorke,  3  P. 
Wms.  51. 

In  Knott  V.  Cottee,  2  Ph.  192,  a  father  appointed  his  wife  and  two  other 
persons  guardians  of  his  children  ;  and  in  the  event  of  his  wife  dying  before 
his  son  should  attain  twenty-one,  or  the  daughter  should  attain  that  age  or 
marry,  then  he  recommended  that  the  surviving  guardian  or  guardians  should 
place  the  children  or  such  of  them  as  should  be  minors  at  the  death  of  his 
wife,  under  the  care  of  his  cousin  Mary  P.,  to  be  assisted  by  their  aunt  Sophia 
B.  Upon  a  contest  between  those  ladies  and  the  surviving  testamentary  guar- 
dian, in  reference  to  the  custody  and  management  of  the  children  after  the 
mother's  death,  it  was  held  by  Lord  Cottenham,  that  the  Court  was  bound  to 
give  effect  to  the  recommendation,  but  not  further  than  might  be  consistent 
with  preserving  the  testamentary  guardian  the  general  superintendence  and 
control  over  the  children  and  their  fortunes,  which,  by  virtue  of  his  office,  it 
was  his  right  and  duty  to  exercise.  "  I  see  no  objection,"  said  his  Lordship, 
"to  leaving  the  immediate  custody  of  the  children  with  Miss  P.,  who,  being 
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with  the  children,  may  be  better  able  to  judge  what  they  actually  want ;  but 
that  there  should  be  no  change  of  residence,  and  no  change  of  govern esSj-with- 
out  communication  with  the  testamentary  guardian.  I  think  it  will  be  better 
not  to  give  him  the  control,  but  to  give  him  information,  in  order  that  he  may, 
if  he  thinks  there  is  a  cause  for  it,  come  to  the  Court  for  direction ;  and  also, 
that  half-yearly  accounts  should  be  rendered  to  him,  as  to  the  mode  in  which 
the  allowance  has  been  expended  for  the  benefit  of  the  children ;  for  I  think 
that  is  a  right  which  he  has  as  testamentary  guardian.  This,  I  think,  will 
give  him  as  much  control  and  superintendence  as  the  testator  intended  he 
should  have,  while  it  will  give  efi'ect  to  the  expressed  wish  of  the  testator,  as 
to  the  persons  to  whom  the  immediate  care  of  the  children  should  be  intrusted." 
See  Duke  of  Beaufort  v.  Berty,  1  P.  Wms.  706. 

The  wishes  of  the  father,  whether  express  or  implied,  as  to  the  religion  in 
which  his  children  are  to  be  educated,  will  be  attended  to  by  the  Court ;  and 
as  the  time  is  now  happily  past  when  the  vain  attempt  was  made  to  influence 
*the  religion  of  families  by  penal  statutes,  the  Court  will  not  control  r^K/^a;;! 
a  guardian  in  bringing  up  a  child  in  a  diflferent  faith  from  that  of  the  -" 

Established  Church,  if  it  be  the  religion  of  the  father.     Thus  in  Talbot  v. 
The  Earl  of  Shrewsbury,  4  My.  &  Cr.  672,  where  a  Eoman  Catholic  father, 
whose  wife  was  a  Protestant,  had  appointed  a  Roman  Catholic  priest  sole  tes- 
tamentary guardian  of  his  children.  Lord  Cottenham  refused  to  interfere  with 
the  discretion  of  the  testamentary  guardian  as  to  the  faith  in  which  he  educated 
his  wards.     "  In  the  first  place,"  said  his  Lordship,  "  I  find  this  child  born 
of  a  Eoman  Catholic  father,  who,  though  he  married  a  Protestant  lady,  did 
not,  on  that  marriage,  enter  into  any  stipulation  as  to  the  faith  in  which  his 
children  should  be  brought  up.     I  find  the  father,  who  had  the  power  of  regu- 
lating the  method  of  bringing  up  his  children,  and  of  extending  that  power 
after  his  death,  appointing,  as  a  testamentary  guardian,  a  clergyman  of  the 
Roman  Catholic  Church,  and  I  think  it  impossible  that  the  father  could  more 
distinctly  indicate  his  wishes  as  to  the  faith  in  which  his  child  should  be 
brought  up.     Although  the  father  has  not  the  power  of  regulating,  after  his 
death,  the  faith  in  which  his  child  should  be  brought  up,  the  Court  will  pay 
great  attention  to  the  expression  of  his  wishes,  and  he  can  exercise  that  power 
indirectly  by  appointing  a  guardian  of  that  faith.     When,  therefore,  a  Roman 
Catholic  father  appoints  a  Roman  Catholic  guardian,  there  can  be  no  doubt  as 
to  the  father's  intention ;  and  if  I  were  to  interfere  with  the  exercise  of  the 
guardian's  discretion  as  to  the  faith  in  which  the  child  should  be  educated,  I 
should  be  doing  an  act  of  very  great  injustice.     Nothing  can  be  more  dear  to 
a  father  than  regulating  the  religious  education  of  his  child;  and  if  I  weje  to 
interfere  in  the  manner  which  is  desired,  I  should  adopt  a  course  to  induce 
those  dissenting  from  the  Established  Church  to  suppose  that  this  Court  would 
interfere  to  control  the  education  of  their  children."     See  In  re  Comwalls, 
minors,  2  Ir.  Jur.  N.  S.  148  :  In  re  Browne,  a  minor,  2  Ir.  Ch.  Rep.  151 ;  In 
re  Kellers,  5  Ir.  Ch.  Rep.  328. 

Where  the  father  has  not  left  or  expressed  any  direction  or  instruction  as 
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to  the  religion  in  which  his  infant  children  are  to  be  educated,  the  Court  will 
presume  that  his  wishes  were  that  they  should  be  educated  in  his  own  religion. 
Re  North,  11  Jur.  17. 

No  pecuniary  benefit  will  it  seems,  induce  the  Court  to  interfere  with  the 
course  of  religious  education  pointed  out  by  the  father.  The  religious  faith 
in  which  a  child  is  to  be  brought  up  will  not  be  a  matter  of  barter  in  the 
Court.     See  Talbot  v.  Earl  of  Shrewsbury,  4  My.  &  Cr.  672,  686,  688,  689. 

The  circumstance,  however,  that  children  have  for  several  years  after 
*the  father's  death,  been  brought  up  in  a  particular  faith,  is  one 
■-  -'  which  should  have  weight  with  the  Court  as  to  those  of  the  children 
who  are  of  age  to  have  formed  opinions  upon  religious  subjects.  Thus,  where 
an  infant  was  brought  up  till  he  was  fifteen  in  a  faith  different  from  that  pro- 
fessed by  his  father  and  his  testamentary  guardian,  and  even  contrary  to  the 
express  injunctions  of  his  father,  as  fhe  infant  expressed  a  preference  for  the 
faith  in  which  he  was  educated,  the  Court  undertook  to  see  and  converse  with 
the  infant  before  making  any  order  with  reference  to  his  religious  education  : 
Witty  V.  Marshall,  1  Y.  &  C.  C.  C.  68  j  and  see  Stourton  v.  Stourton,  3  Jur. 
N.  S.  527 ;  26  L.  J.  N.  S.  (Ch.)  354 ;  In  re  Fallons,  minora,  5  Ir.  Ch.  Kep. 
339,  cited;  In  re  Kellers,  minors,  5  Ir.  Ch.  Rep.  328. 

A  mere  verbal  contract  by  the  husband  before  marriage,  that  the  children 
shall  be  brought  up  in  a  particular  religion,  is  not  it  seems  binding  on  the 
husband,  and  will  not  be  enforced  in  equity.  In  re  Browne,  a  minor,  2  Jr. 
Ch.  Eep.  151. 

It  will  be  observed  that  in  the  case  of  Talbot  v.  The  Earl  of  Shrewsbury, 
a  Roman  Catholic  Priest  had  been  appointed  sole  testamentary  guardian ;  nor 
is  there  anything  in  our  law  which  may  prevent  a  dying  father  from  commit- 
ting the  care  of  his  children  to  the  regulator  of  his  conscience.  In  other 
countries  it  has  been  found  advisable  to  legislate  upon  this  subject.  Thus  it 
appears  in  the  Institutes  of  the  Laws  of  Spain  by  Asso  and  Manuel,  "  that 
bishops,  monks,  and  religious  persons  cannot  be  guardians."  Though,  "if 
the  Clergy  are  relations  of  the  pupil  or  minor,  and  pray  the  appointment  within 
four  months,  they  are  eligible."     Asso  and  Man.  Inst,  by  Johnstone,  p.  8. 

In  general  the  Court  will  not  allow  its  wards  to  be  taken  out  of  its  jurisdic- 
tion. And  in  Momitstuart  v.  Mountstuart,  6  Ves.  363,  Lord  Eldon  is  reported 
to  have  said,  that  the  Court  never  makes  an  order  for  taking  an  infant  out  of 
the  jurisdiction.  And  in  De  Manneville  v.  De  Manneville,  10  Ves.  52,  his 
Lordship  restrained  a  father  from  removing  his  child  to  a  foreign  country. 
Exceptions,  however,  are  sometimes  made  to  the  rule;  but  Lord  Cottenham 
has  .observed,  that  such  exceptions  are  and  ought  to  be  very  rare,  and  that, 
since  he  had  held  the  Great  Seal,  he  had  had  reason  to  lament  that  the  rule 
had  not  been  more  strictly  adhered  to :  2  My.  &  Cr.  32.  But  in  such  cases 
the  Court  will  always  take  security  for  the  return  of  the  ward,  and,  if  a  stay 
of  some  duration  will  be  for  its  benefit,  for  its  proper  education.  In  Jeffrys  v. 
Vanteswarstwarth,  Barnard.  Ch.  Rep.  141,  144,  two  young  ladies,  wards  of 
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the  Court,  whose  nearest  relation  resided  at  Dantzic,  applied  for  leave  to  pay 
them  a  visit,  *Lord  Hardwicke  referred  it  to  the  Master  to  consider 
what  would  be  a  proper  time  for  them  to  stay  there,  and  what  security   ■-         -' 
should  be  given  for  their  return  into  England  within  that  time,  and  that  they 
should  not  marry  without  the  leave  of  the  Court. 

In  an  anonymous  case,  Jac.  265,  n.,  on  the  petition  of  the  father  of  infant 
wards  of  the  Court,  who,  being  appointed  to  a  situation  in  the  king's  service, 
was  about  to  reside  abroad  for  several  years,  Lord  Eldon,  after  much  hesitation, 
ordered  that  he  should  be  at  liberty  to  take  them  abroad  with  him,  under- 
taking to  bring  them  or  such  of  them  as  should  be  living,  back  with  him ; 
and  he  was  half  yearly  to  transmit,  properly  vouched,  to  be  laid  before  the 
Court,  the  plan  of  tuition  and  education  for  each  of  the  infants,  actually 
adopted  and  in  practice  at  the  time  of  such  half-yearly  returns,  specifying 
particularly  where  and  with  whom  they  resided  :  and  see  Logan  v.  Fairlie, 
Jac.  193 ;  Stephens  v.  James,  1  My.  &  K.  627  ]  De  Weaver  v.  Rochport,  6 
Beav.  391;  In  re  Levinge,  6  Beav.  392,  n.;  In  re  Daly,  6  Beav,.  393,  n. ; 
Hart  V.  Tribe,  19  Beav.  149.  In  Lethem  v.  Eall,  7  Sim.  147,  an  infant,  a 
native  of  Ireland,  whose  father  (then  afflicted  with  mental  and  bodily  in- 
firmity) and  sisters  were  resident  there,  was  desirous  that  he  might  be  in  his 
native  country,  and  near  them,  was  allowed  to  be  placed  at  the  University  of 
Dublin  during  his  minority,  or  until  further  order  of  the  Court,  the  guardians 
entering  into  a  recognizance,  to  be  approved  of  and  certified  by  the  Master, 
to  bring  the  infant  within  the  jurisdiction  whenever  they  should  be  required 
so  to  do,  and  that  the  allowance  should  be  paid  to  them ;  and  the  fact  of  the 
infant's  having  been  so  placed  at  the  university,  and  his  continuing  there, 
was  to  be,  from  time  to  time,  verified  by  affidavit.  In  Biggs  v.  Terry,  1  My.  & 
Cr.  675,  Lord  Cottenham  made  an  order,  that  an  infant,  of  the  age  of  eighteen, 
might  be  at  liberty  to  go  abroad  for  a  short  period  to  visit  his  father,  on  satis- 
factory security  being  given  that  he  should  be  restored  to  the  jurisdiction 
within  a  limited  time. 

When  the  health  of  the  ward  imperatively  requires  another  climate,  the 
Court  will  allow  a  removal  there,  (see  Wyndham  v.  Ennismore,  1  Kee.  467 ;) 
but  when  the  ward's  state  of  health  does  not  require  a  permanent  residence 
abroad,  he  will  be  allowed  to  remain  there  only  so  long  as  it  will  be  beneficial 
to  him ;  see  Campbell  v.  Mackay,  2  My.  &  Cr.  31,  where  Lord  Cottenham 
observed,  that,  "independently  of  the  well-established  rule  of  the  Court,  and  the 
principle  on  which  it  proceeds,  he  was  convinced  that  scarcely  anything  could 
be  more  injurious  to  the  future  prospects  of  English  children,  and  particularly 
of  English  boys,  than  a  permanent  residence  ^abroad;  without  the 
proper  opportunities  of  attending  the  religious  services  of  the  Church  L  ^ 
to  which  they  belong,  separated  from  their  natural  connections,  estranged, from 
the  members  of  their  own  families,  withdrawn  from  those  courses  of  education 
which  their  contemporaries  are  pursuing,  and  accustomed  to  habits  and  man- 
ners which  are  not  those  of  their  own  country,  they  must  be  becoming,  from 
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day  to  day,  less  and  less  adapted  to  the  position  which,  it  is  to  be  wished,  they 
should  hereafter  occupy  in  their  native  land." 

Although  the  Court  will  under  special  circumstances,  allow  an  infant  ward 
to  go  out  of  the  jurisdiction,  yet  it  will  never  compel  his  removal  j  Dawson  v. 
Jay,  3  De  G.  Mac.  &  G.  764 ;  S.  C,  2  Sm.  &  G.  199. 

The  clandestine  removal  of  a  ward  of  Court  from  the  custody  of  the  person 
with  whom  such  ward  is  residing,  under  the  authority  of  the  Court,  is,  in  its 
nature,  a  criminal  attempt,  and  privilege  of  Parliament  will  be  no  protection 
against  an  attachment  for  it.  Thus,  in  Wellesley  v.  Duhe  of  Beaufort,  2  Russ.  & 
My.  639,  a  member  of  the  House  of  Commons  who  had  carried  off  his  infant 
daughter,  a  ward  of  the  Court,  from  the  house  of  the  ladies  under  whose  care 
she  had  been  placed  by  the  guardians  appointed  by  the  Court,  and  who,  on 
being  personally  examined  by  the  Court,  admitted  the  fact,  and  refused  to 
state  the  present  residence  of  his  daughter,  was  ordered  to  be  committed  to 
the  Fleet,  although  he  was  not  a  party  to  the  suit. 

As  it  is  obviously  impossible  for  the  Court  of  Chancery,  with  the  number 
of  wards  which  it  has  under  its  care,  to  be  aware  of  their  conduct,  it  requires 
the  guardians  from  time  to  time,  to  give  general  information  of  what  is  taking 
place.  If,  for  instance,  a  ward  of  the  Court  goes  out  of  the  jurisdiction,  or 
from  extravagant  habits  gets  into  difficulties,  it  becomes  the  duty  of  the 
guardians  at  once  to  apply  to  the  Court  in  Chambers,  where  such  assistance 
will  be  afforded  as  will  extricate  the  ward  from  his  difficulties,  and  put  him 
in  a  better  course  of  conduct :  Kay  v.  Johnston,  21  Beav.  538. 

It  is  a  contempt  of  the  Court  to  remove  an  infant  out  of  the  jurisdiction, 
even  when  he  has  enlisted  in  the  army  without  the  leave  of  the  Court,  (JRoch- 
ford  v.  Backman,  Kay,  308 ;  Harrison  v.  Goodall,  lb.  310,  note  (a),  but  if 
it  appears  to  be  beneficial  to  the  infant,  he  will  be  allowed  to  remain  in  the 
army.     lb. 

Marriage  of  ward  of  Court.'] — In  the  case  of  wards  of  the  Court,  whether 
male  or  female,  even  when  they  have  parents  living,  or  guardians,  it  is  neces- 
sary to  apply  to  the  Court  by  petition,  for  leave  for  them  to  marry,  which  will 
only  be  granted  upon  its  appearing  that  the  marriage  is  suitable,  and  that  the 
r*5891  ^®**^®™^'^*  proposed  *is  proper,  {Smith  v.  Smith,  3  Atk.  305 ;  The 
L  -I  Earl  of  Plymouth  v.  Lewis,  2  Dick,  861 ;  Wellesley  v.  The  Duke  of 
Beaufort,  2  Euss.  29 ;)  and  the  Court  will  prevent,  as  far  as  it  can,  a  clandestine 
marriage,  by  ordering  that  the  ward  shall  not  be  married  without  leave  of  the 
Court,  and  that  the  person  desirous  of  marrying  the  ward  shall  not  have  access, 
by  letter  or  otherwise.  See  Pearce  v.  Crutchfield,  14  Yes.  206 ;  Beard  v. 
Travers,  1  Ves.  313,  in  which  case  Lord  Hardwicke  observed,  "that,  in  cases 
relating  to  clandestine  marriages,  hearsay  evidence  and  declarations  are  no  defec- 
tive proof  but  have  weight  with  the  Court  especially  when  uncontradicted  by 
anything  on  the  other  side."  And  the  guardians  or  father  of  an  infant  seeking 
a  clandestine  marriage  with  a  ward  of  the  Court,  will  be  ordered  not  to  suffer 
the  marriage  to  take  place  without  the  consent  of  the  Court.  In  Lord  Ray- 
mond's case,  Ca.  t.  Talb.  58,  the  testamentary  guardians  of  Lord  Raymond 
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presented  a  petition  to  Lord  Chancellor  Talbot,  stating  that  their  ward  was 
seduced  by  Mr.  Chetwynd,  in  order  to  marry  his  daughter  Mrs.  Mary  Chet- 
wynd,  who  was  much  inferior  to  him  in  family  and  fortune,  and  that  they  had 
been  forced  to  keep  him  close  in  their  custody  for  some  time,  to  prevent  their 
marrying ;  wherefore  they  in  general  terms  prayed  the  assistance  of  the  Court. 
It  seems  that  Mr.  Chetwynd  had  only  consented  to  the  marriage.  The  Lord 
Chancellor  made  an  order,  preventing  the  marriage.  "  In  order,"  said  his 
Lordship,  "  to  strengthen  the  guardians'  hands,  I  order  that  the  Lord  Ray- 
mond shall  continue  in  their  care  and  custody,  and  that  they  do  not  permit 
him  to  marry  without  the  consent  of  the  Court.  As  to  Mr.  Chetwynd,  the 
match  not  having  taken  effect,  there  is  no  necessity  of  looking  so  minutely 
into  the  affair  in  order  to  censure  him.  He  would  have  done  well  not  to  have 
consented  to  this  marriage,  unless  the  guardians  had  done  so  too.  But  it  has 
been  said,  that  it  would  be  cruel  and  unnatural  in  a  father  not  to  suffer  his 
daughter  to  marry  to  her  advantage,  and  she  would  have  reason  to  blame  him 
for  it  ever  after.  Now,  to  prevent  that  charge  upon  Mr.  Chetwynd,  I  order 
him  not  to  suffer  his  daughter  to  marry  the  Lord  Raymond  without  the  consent 
of  the  Court ;  which  prevents  any  imputation  or  charge  upon  Mr.  Chetwynd 
from  the  lady,  or  any  one  else ;  since,  if  there  be  any  fault  in  it,  it  will  fall 
upon  the  Court,  and  I  shall  be  very  willing  to  bear  it." 

Where  a  guardian  connives  at  an  intended  marriage  of  a  ward,  the  Court 
will  interfere  against  the  guardian  by  committing  the  ward,  even  in  the  case 
of  a  testamentary  guardian,  against  whom  the  Court  proceeds  with  some  re- 
luctance, to  the  care  of  others.  *See  Vernon  v.  Vernon,  cited  ante,  r*Kqn-i 
546,  557,  where  an  order  was  made  upon  petition,  that  an  infant  who 
was  conversant  with  the  daughter  of  the  guardian  should  be  immediately  sent 
for,  and  ordered  forthwith  to  Eton  School.  And  in  Tombes  v.  Elers,  Dick. 
88,  Lord  Hardwicke  took  the  care  of  the  infant  from  her  testamentary  guar- 
dian, and  ordered  that  she  should  not  marry  without  the  leave  of  the  Court. 
In  Lord  SMpbroolc  v.  Lord  HincMnhrook,  Dick.  547,  Lord  Thurlow  referred 
it  to  the  Master,  to  appoint  a  guardian  in  the  room  of  Mrs.  Donaldson,  the 
infant's  mother,  and  ordered  that  she  should  continue  with  Mrs.  Donaldson 
until  further  order ;  and  that  she  should  be  restrained  from  giving  her  con- 
sent to  the  marriage  of  the  infant,  without  leave  of  the  Court ;  and  that  the 
infant  should  not  be  married  without  the  leave  of  the  Court.  The  order  also 
restricted  her  from  receiving  any  letters  or  messages,  &c.,  from  one  Leoni,  a 
Jew  singer;  and  see  Foster  v.  Denny,  2  Ch.  Ca.  237;  Roach  v.  Garvan,  1 
Ves.  157;  1  Dick.  88;  and  in  Smith  v.  Smith,  3  Atk.  307,  a  gentleman  who 
had  been  corresponding  with  a  young  lady,  a  ward  of  the  Court,  was  ordered 
"  to  produce  such  letters  as  contained  a  promise  of  marriage,  but  not  billet- 
doux,  or  letters  of  civility." 

Formerly  there  was  a  disinclination  on  the  part  of  the  Court  to  sanction  the 
marriage  of  an  infant  ward,  where  it  was  impossible  for  him  by  reason  of  his 
infancy  to  settle  his  real  estate  so  as  to  go  along  with  his  title,  and  to  make  a 
provision  for  his  younger  children,  {Honywood  v.  Honywood,  20  Beav.  451 ;) 
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but  infants  are  now  enabled  by  18  &  19  Vict.  c.  43,  with  the  approbation  of 
the  Court  of  Chancery  to  make  binding  settlements  of  their  real  and  personal 
estate  on  marriage  :  Ex  parte  Dalton,  3  Sm.  &  G.  331;  6  De  G.  Mac.  &  Qt. 
201,  205;  In  re  Strong,  5  W.  R.  107. 

The  person  who,  although  an  infant,  i^Edes  v.  Brereton,  West.  Ca.  t. 
Hardw.  348,)  marries  a  ward  of  the  Court  without  obtaining  leave,  and  also 
those  who  contrive  or  assist  at  the  marriage,  are  guilty  of  a  contempt  of  Court, 
and  may  be  committed  to  close  confinement  in  prison,  (^Herbert's  case,  3  P. 
Wms.  116;  EiUv.  Turner,  1  Atk.  515;  MoreY.  More,  2  Atk.  157;  Butler  v. 
Freeman,  Amb.  301;  Stevens  v.  Savage,  1  Ves.  jun.  154;  Stackpole  v. 
Beaumont,  3  Ves.  89  ;  Winch  v.  James,  4  Ves.  386  ;  Priestley  v.  Lamb,  6 
Ves.  420 ;  Millet  v.  Bowse,  7  Ves.  419 ;  Pearce  v.  Grutchfield,  16  Ves.  48; 
Ball  V.  Goutts,  1  V.  &  B.  292 ;  Birkett  v.  Eibbert,  3  My.  &  K.  227 ; 
Baseley  v.  Baseley,  4  C.  &  F.  378 ;  Wortham  v.  Pemberton,  1  De  G.  &  Sm. 
644  ;)  and  the  contempt  is  equally  great,  although  the  father  of  the  ward  be 
r*'SQn  *'^^®'  {Butler  \.  Freeman,  Amb.  301,)  and  whether  *the  marriage 
'-  be  valid  or  invalid,  (SuUes  v.  Savignon,  6  Ves.   572;   Bathurst\. 

Murray,  8  Ves.  74 ;  Pe  Walker,  L.  &.  G.  t.  Sugd.  299.)  "  I  do  not  admit," 
says  Lord  Eldon,  "that,  as  there  is  no  marriage,  there  is  no  contempt.  The 
endeavour  to  marry  is  a  contempt :"  Warter  v.  Yorke,  19  Ves.  453. 

If  it  is  found  that  the  marriage  oi%  female  ward  is  invalid,  a  valid  marriage 
will  be  ordered,  and  all  intercourse  will,  in  the  meantime  be  restrained, 
{BatJiurst  V.  Murray,  8  Ves.  74;  Pe  Walker,  L.  &  G.  t.  Sugd.  299; 
Hodgens  v.  Hodgens,  4  C.  &  F.  323.)  This  course  may  be  adopted  for  the 
sake  of  morals,  in  the  case  of  a  male  ward  :  In  Re  Murray,  3  D.  &  War.  83. 
But  where  a  male  ward  has  been  led  into  a  marriage  derogatory  to  his  rank, 
which  has  turned  out  to  be  invalid,  a  different  practice  has  prevailed.  Thus 
in  Warter  v.  Torke,  19  Ves.  451,  although  it  appears  that  the  woman  who 
had  gone  through  the  ceremony  of  marriage,  with  an  infant  ward  of  the  Court, 
was  pregnant.  Lord  Eldon,  upon  the  Master's  report,  pronounced  an  order, 
that,  on  the  part  of  the  infant,  a  suit  should  be  instituted  in  the  Ecclesiastical 
Court,  for  nullity  of  the  marriage,  at  the  expense  of  the  infant's  estate,  and 
the  parties  to  the  transaction  were  to  be  restrained  from  all  intercourse,  per- 
sonal, by  correspondence,  or  otherwise,  with  the  infant.  And  see  Bathurst  v. 
Murray,  8  Ves.  74. 

It  seems  that,  although  the  parties  contriving  or  assisting  at  a  marriage  are 
not  aware  that  the  infant  is  a  ward  of  the  Court,  their  ignorance,  although  it 
may  be  urged  in  mitigation  of  the  offence  (More  v.  More,  2  Atk.  157 ;  S.  C. 
Barnard.  C.  C.  404,)  will  not  be  sufficient  to  acquit  them  of  contempt  of 
Court.  Thus,  in  Mr.  Herbert's  case,  3  P.  Wms.  116,  it  appears  that  the 
guardianship  of  Mr.  Herbert  had  been  committed,  in  a  cause  depending  in 
the  Court,  to  the  custody  of  Sir  Thomas  Clarges,  as  his  guardian  appointed 
by  the  Court.  The  parson  who  married  Mr.  Herbert,  when  about  eighteen 
years  of  age,  to  a  common  servant  maid,  and  one  Williams,  who  preten'ded  to 
be  his  guardian,  urged  that  they  did  not  know  that  Mr.  Herbert  was  a  ward 
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of  the  Court,  and,  not  inowing  it,  could  not  be  guilty  of  a  contempt.     But 
Sir  J.  Jekyll,  M.  K.,  held,  that  they  were  guilty  of  a  contempt.     "  The  com- 
mitment," said  his  Honor,  "  of  the  wardship  to  Sir  Thomas  Clarges  was  an 
act  of  the  Court,  and  in  a  cause  then  depending,  of  which  every  one  at  his 
peril  is  concerned  to  take  notice,  in  the  same  manner  as  of  a  lis  pendens. 
Surely  it  may  be  as  well  presumed  every  one  is  apprised  of  the  proceedings  of 
this  Court,  as  that  all  executors  should  he  presumed  to  take  notice  of  all 
judgments,  even  in  the  inferior  courts  of  law,  and,  therefore,  are  not  to  pay 
*bonds  before  such  judgments,  but  at  their  peril.     In  the  case  of  the  r:f:5g2-i 
writ  of  ravishment  of  ward  brought  by  any  subject,  it  is  no  excuse  for 
the  defendant  to  say  he  did  not  know  the  party  was  a  ward  of  the  plaintiff's ; 
and  if  this  be  so  in  a  private  case,  k  fortiori  will  it  hold,  where  the  public 
justice  of  the  Court  is  concerned.     Besides,  where  the  marriage  of  an  infant 
is  encouraged  without  the  concurrence  of  his  real  guardians  or  relations,  the 
consequences  of  such  marriage  ought  to  be  at  the  peril  of  all  those  who  are  in- 
strumental therein.     If  actual  notice  of  the  infant's  being  a  ward  of  the  Court 
were  necessary,  then  these  offences  would  be  continually  practised  with  im- 
punity ;  for  it  would  be  an  easy  matter  to  put  other  people,  not  really  privy  to 
the  acts  of  the  Court  (in  committing  the  guardianship  of  the  infant,)  to-trans- 
act  and  bring  about  the  marriage;  for  which  reason,  if  the  circumstances  of 
the  marriage  are  suspicious  (as  in  the  present  case  they  unquestionably  are, 
where  one  acts  as  guardian  of  the  infant,  who  never  appears  to  have  known 
him  before,  and  acts,  too,  not  for  the  benefit,  but  to  the  prejudice,  and  probably 
to  the  ruin  of  the  infant,)  in  such  case  I  say  all  the  parties  to  the  transaction 
ought  to  be  severely  censured,  for  example's  sake,  and  to  deter  others  from  the 
like  offences."   See  Kinff  v.  Harwood,  2  Lev.  32  ;  1  Vent.  178  ;  Nicholson  v. 
Squire,  16  Ves.  259 ;  Martin  v.  Foster,  7  De  Gr.  Mac.  &  Gr.  98.   In  Salles  v. 
Savignon,  6  Ves.  572,  although  the  bill,  the  object  of  which  was  to  make  the 
lady  a  ward  of  the  Court,  was  only  filed  on  the  day  of  her  marriage.  Lord 
Eldon  held,  that  the  marriage  in  fact  was  sufficient  to  ground  a  contempt  of 
Court. 

Although  the  communication  of  the  fact  of  a  contempt  having  been  com- 
mitted by  the  marriage  of  a  ward  of  the  Court  be  not  made  to  the  Court  until 
some  years  after  the  marriage,  there  is  no  doubt  but  that  the  Court  has  juris- 
diction, and  may  feel  it  a  duty  to  punish  that  contempt :  Ball  v.  Goutts,  1 
V.  &  B.  302.  "  Yet  it  would  not,"  Lord  Eldon  there  observes,  "  be  a  very 
wholesome  exercise  of  discretion  to  visit  that  offence  strongly,  if,  upon  atten- 
tion to  circumstances,  that  have  occurred  in  the  course  of  six,  seven,  or  eight 
years,  it  is  not  very  strongly  called  upon  to  vindicate  the  jurisdiction ;  and  in 
these  cases,  where  it  is  exercised  really  for  the  benefit  of  the  party,  the  Court 
ought  to  look  with  great  attention  to  all  the  circumstances  of  each  case :" 
Balls  V.  Coutts,  1  V.  &  B.  302. 

And  the  Court  will  restrain  proceedings  taken  in  the  Ecclesiastical  Court 
against  the  ward  or  his  guardian,  by  a  person  who  married  the  ward  in  eon- 
tempt  of  the  Court.     Thus,  in  Eill  v.  Turner,  1  Atk.  515,  an  infant  ward  of 
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p^rng-i  tte  Court,  whose  mother  *had  been  appointed  his  guardian,  with  an 
'-  -*  allowance  of  £100  a^year  for  his  maintenance,  being  made  drunk  at 
an  alehouse  near  the  Fleet  Prison,  was  drawn  in  to  marry  a  woman  in  mean 
circumstances  and  of  bad  character ;  and  upon  an  application  to  the  Court,  the 
wife  was  committed  to  the  Fleet.  The  infant's  mother,  as  he  had  no  suffi- 
cient estate  to  maintain  a  wife  until  he  came  of  age,  put  him  out  an  apprentice 
to  a  merchant  in  Holland ;  upon  which  the  wife  immediately  instituted  a  suit 
in  the  Ecclesiastical  Court  for  alimony  and  for  restitution  of  conjugal  rights, 
and  obtained  a  sentence  there,  that  the  husband  should  cohabit,  and  if  not, 
that  he  should  pay  alimony  ;  and  an  order  was  likewise  made  upon  the  guar- 
dian to  pay  the  sum  of  £10  to  the  wife  towards  alimony,  and  afterwards  a 
monition  to  the  guardian  to  pay  a  further  sum  as  an  increase  of  alimony ;  and 
a  sentence  of  excommunication  was  pronounced  against  her  for  not  obeying 
the  monition,  and  also  against  the  infant  husband  for  not  receiving  his  wife. 
Lord  Hardwicke,  however,  ordered  that  the  wife  who  had  seduced  the  infant 
by  ill  practices  to  marry  her,  while  he  was  under  the  care  of  the  Court,  and 
in  contempt  thereof,  should  be  restrained  from  proceeding  in  the  spiritual 
court  against  the  petitioner,  the  guardian  of  the  infant,  for  payment  of 
alimony ;  and  that  she  should  also  be  restrained  from  proceeding  there  against 
the  infant  himself  for  restitution  of  conjugal  rights  and  alimony ;  and  on 
motion  or  other  application  to  be  made  to  the  spiritual  court  on  behalf  of  the 
infant,  or  his  guardian,  or  either  of  them,  to  absolve  them  or  either  of  them 
from  the  sentence  of  excommunication  awarded  against  them  or  either  of 
them,  his  Lordship  ordered  that  the  wife  should  consent  thereto  in  the 
spiritual  court,  to  the  end  that  such  sentence  or  sentences  might  be  effectually 
removed  out  of  the  way. 

The  punishment  for  the  contempt  of  Court  by  marrying  or  aiding  in  the 
marriage  of  a  ward  of  the  Court,  is,  as  before  observed,  commitment  to  prison, 
by  way  of  punishment ;  and  in  the  principal  case.  Lady  Shaftsbury  being  a 
peeress,  a  sequestration  was  issued  against  her.  But  it  seems  that  privilege  of 
Parliament  will  not  shield  a  person  from  being  committed  for  contempt  of 
Court.     See  Mr.  Long  Wellesley's  case,  2  Russ.  &  My.  639. 

In  Ex  parte  Mitchell,  2  Atk.  173,  one  Mitchell,  who  was  a  justice  of  the 
peace  and  a  barrister,  having  formerly  been  a  solicitor,  was,  under  very  aggra- 
vating circumstances,  guilty  of  a  flagrant  contempt  of  Court,  by  contriving  the 
marriage  of  a  ward  of  the  Court ;  he  was  committed  a  close  prisoner  to  the 
Fleet,  was  struck  out  of  the  commission  as  justice  of  the  peace,  and  was,  hy 
p^KQ ,-,  his  own  submission,  prohibited  from  practising  at  the  bar.  And  Lord 
L  J  *Hardwicke  said,  that  had  Mitchell  continued  a  solicitor,  there  would 
have  been  no  difficulty;  for  the  ready  and  proper  way  would  have  been  to 
have  struck  him  off  the  roll  of  solicitors.  And  see  Butler  v.  Freeman,  Amb. 
301. 

Punishment,  however,  for  the  offence,  is  not  the  only  object  of  the  commit- 
ment, as  it  is  frequently  made  use  of  by  the  Court  as  the  means  of  compelling 
the  husband  to  make  a  proper  settlement,  {Ball  v.  Uoutts,  1  V.  &  B.  300 ;) 
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and  in  cases  where  there  are  mitigating  circumstances,  the  husband,  upon 
petition,  offering  to  make  a  settlement  approved  of  by  the  Master,  may  obtain 
his  discharge,  {Stevens  v.  Savage,  1  Ves.  jun.  154;  Stachpole  v.  Beaumont, 
3  Ves.  89 ;)  but  the  husband  will  not,  in  a  flagrant  case,  be  discharged  upon 
his  offering  to  execute  a  proper  settlement,  until  the  Court  considers  him  suffi- 
ciently punished,  {Bathurst  v.  Murray,  8  Ves.  79 ;  Baseley  v.  Baseley,  4  C.  & 
F.  378 ;)  nor,  if  the  Court  has  ordered  that  he  should  be  indicted  for  a  con- 
spiracy in  procuring  the  marriage,  (^Priestley  v.  Lamb,  6  Ves.  424 ;)  at  any 
rate,  until  he  has  either  been  acquitted,  or  upon  being  found  guilty,  has  suf- 
fered the  punishment  awarded  for  his  crime,  (^Millet  v.  Rouse,  7  Ves.  419.) 

And  in  Bathurst  v.  Murray,  8  Ves.  74,  Lord  Eldon  said,  he  should  use  the 
animadversion  of  the  Court  to  compel  the  father,  if  a  man  of  property,  as  he 
was  represented  by  the  affidavit  of  his  son,  and  unless  he  should  show  that  he 
was  not  implicated,  to  make  such  provision  as  might  have  been  expected  upon 
a  marriage  properly  contracted;  as  Lord  Thurlow  wished  to  do  in  a  case  where 
the  husband's  father  was  a  man  of  considerable  property  in  the  city ;  but  it 
could  not  be  made  out  that  he  was  a  party  concerned  in  bringing  about  the 
marriage. 

Settlement  on  marriage  of  a  Ward  of  Court.'] — Where  the  marriage  takes 
place  hy  the  leave  of  the  Court,  a  settlement  will  be  directed  to  be  made.  As 
to  the  nature  of  the  settlement  generally  made,  see  Martin's  Conveyancing,  by 
Davidson,  vol.  4,  pp.  455,  467. 

It  is  difficult,  perhaps,  to  lay  down  any  rule  upon  the  subject,  as  so  much 
depends  upon  the  circumstances  of  the  parties ;  but,  in  general,  notwithstand- 
ing the  consent  of  a  female  ward  and  her  guardians,  {^Gordon  v.  Irtein,  4  Bro. 
P.  C.  355,  Toml.  edit.,)  her  property  will  not  be  settled  entirely  upon  the 
issue  of  her  first  marriage :  as  provision  will  be  made  for  her  issue  by  a  future 
marriage ;  see  Winch  v.  James,  4  Ves.  386 ;  Wells  v.  Price,  5  Ves.  398;  Millet 
V.  Rowse,  7  Ves.  419 ;  Bathurst  v.  Murray,  8  Ves.  76 ;  Halsey  v."  Halsey,  9 
Ves.  471 ;  Long  v.  Long,  2  8.  &  S.  124  ;  Rudge  v.  Winnall,  11  Beav.  98  ; 
but  it  seems,  where  there  has  been  an  antenuptial  settlement  upon  a  ward 
under  age,  *if,  after  she  attains  her  majority,  she  comes  into  Court 
and  consents  to  it,  the  Court  may  confirm  it  without  a  reference,  "-  -■ 
{Leeds  v.  Barnardiston,  4  Sim.  538,  and  Re  Anne  Walker,  L.  &  Gr.  t.  Sugd. 
326 ;  Day  v.  Day,  11  Beav.  35.) 

In  general,  a  female  ward  of  the  Court  when  of  age  may  make  whatever  set- 
tlement of  her  property  she  pleases ;  she  can,  however,  only  effectuate  this  by 
consenting  personally  in  court,  or  under  a  commission  for  the  purpose.  Where 
this  is  not  done,  her  property  will  not  be  discharged  from  the  protection  of 
the  Court,  except  by  the  order  of  the  Court;  and,  consequently,  until  such 
proceeding,  she  and  her  property  must  always  be  considered  as  having  the  pro- 
tection of  the  Court  still  around  her.  Per  Lord  Eldon,  in  Austen  v.  Halsey,  2 
S.  &  S.  123,  n.,  in  which  case  his  Lordship  referred  it  to  the  Master,  to  in- 
quire whether  a  settlement  made  before  marriage  upon  a  ward  who  had  attained 
twenty-one  was  a  proper  settlement. 
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An  improper  settlement,  though  the  marriage  takes  place  after  a  female 
ward  comes  of  age,  will  be  reformed,  unless  she  consent  to  it.  Thus,  in  Long 
V.  Long,  2  S.  &  S.  119,  a  lady  entitled  to  a  fund  in  court  married  the  day 
after  she  came  of  age.  After  the  marriage  a  settlement  of  her  property  was 
made  on  her  and  her  husband  for  their  lives,  and  on  the  children  of  the  mar- 
riage absolutely;  but  the  wife  never  consented  in  court  to  a  transfer  of  the 
fund  to  the  trustees.  After  the  husband's  death,  and  the  birth  of  a  child,  the 
settlement  was,  at  the  suit  of  the  wife,  declared  void,  because  it  contained  no 
provision  for  a  second  marriage,  and  because  the  rights  acquired  by  the  hus- 
band were,  on  account  of  the  precipitation  of  the  marriage,  a  surprise  on  the 
wife. 

Where  proposals  for  a  settlement  on  the  marriage  of  a  ward  have  been  enter- 
tained by  the  Court,  the  parties  will  not  be  allowed  to  defeat  the  intention  of 
the  Court,  by  deferring  the  marriage  until  the  ward  comes  of  age.  Thus, 
where  a  female  infant  had  been  made  a  ward  of  the  Court,  and  in  contempla- 
tion of  her  marriage,  terms  for  the  settlement  of  her  property,  and  that  of  her 
intended  husband,  (which  were  for  the  benefit  of  the  intended  husband  and 
wife  and  the  issue  of  the  marriage,)  had  been  approved  by  the  Master,  and  his 
approval  had  been  confirmed  by  the  Court,  it  was  held  not  to  be  competent  to 
the  husband  and  wife,  by  delaying  the  marriage  till  after  the  wife  had  attained 
her  majority,  and  entering  into  fresh  settlements,  to  defeat  the  settlement  of 
the  Court :  Sobson  v.  Ferrahy,  2  Coll.  412. 

So,  likewise,  in  Money  v.  Money,  3  Drew.  256,  proposals  of  marriage  with 
an  infant  ward  of  the  Court,  not  being  such  as  the  Court  would  approve,  were 
r*'iQfi1  '^^^^  ^i^  *months  before  her  marriage.  The  parties  waited  till  she 
attained  her  majority,  and  a  few  days  afterwards  a  settlement  was  exe- 
cuted pursuant  to  new  proposals  made  a  very  short  time  before  her  majority.  The 
terms  of  the  settlement  appear  to  have  been  pursuant  to  the  instructions ;  and,  in 
fact,  the  wish  of  the  ward's  mother,  and  were  such  as  the  Court  would  not  have 
approved  of.  It  was  held  by  Sir  K.  T.  Kindersley,  V.  C,  that  the  jurisdic- 
tion of  the  Court  over  the  ward  had  not  ceased,  and  ordered  the  settlement  to 
be  rectified,  so  as  to  make  it  what  the  Court,  looking  at  the  position  of  the 
parties,  would  have  made. 

An  improper  settlement  will  be  varied  or  rectified  by  the  Court  after  the 
lapse  of  a  considerable  length  of  time,  subject  nevertheless  to  the  due  protec- 
tion of  the  rights  and  interests  of  persons  who  have  come  into  esse  since  the 
time  of  the  marriage :  Cave  v.  Cave,  15  Beav.  227.  So  where,  on  the  mar- 
riage of  a  ward,  no  clause  against  anticipation  was  attached  to  her  separate  life 
estate  which  she  afterwards  encumbered,  it  was  held  by  Sir  J.  Romilly,  M.  E  , 
that  the  settlement  could  not  be  rectified  to  the  prejudice  of  her  encumbrancers. 
Blackie  v.  Clarke,  15  Beav.  595. 

Where  a  female  ward  of  the  Court  marries  after  she  is  of  age,  the  Court 
cannot,  except  in  such  cases  as  have  been  before  mentioned,  enforce  a  settle- 
ment ;  but  if  any  property  belonging  to  her  is  in  the  power  of  the  Court,  it 
will  not  part  with  it,  unless  the  wife  waives  her  equity  to  a  settlement.     See 
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Lady  Elihaiilc  v.  Montolieu,  and  Murray  v.  Lord  Elihanlc,  ante,  vol.  1,  p. 
341,  and  note. 

Where  the  marriage  takes  place  in  contempt  of  the  Court,  the  nature  of  the 
settlement  will  depend  in  a  great  measure  upon  the  fortune,  position,  and  con- 
duct of  the  husband.  If  the  case  be  that  of  a  beggar  marrying  a  ward  of  the 
Court  for  the  sake  of  her  fortune,  the  Court  is  in  the  habit  of  not  permitting 
him  to  touch  that  fortune,  which  was  his  object;  but  it  has  never  gone  the 
length,  that,  if  this  species  of  indiscretion  has  occurred,  which  the  Court  must 
punish  by  commitment,  but  which  brings  together  persons  of  equal  rank  and 
fortune,  and  as  considerable  a  settlement  is  made  by  one  as  by  the  other,  of 
giving  no  attention  to  an  equivalent  provision  made  by  the  husband  for  the 
wife  and  issue :  Ball  v.  Coutts,  1  V.  &  B.  303. 

The  almost  invariable  rule  in  modern  practice,  in  case  of  a  marriage  of  a 
ward,  in  open  contempt  of  the  Court,.is  to  frame  the  settlement  in  such  a  man-' 
ner  as  to  exclude  from  it  altogether  all  marital  estate  and  interest,  and  the  rule 
would  only  be  departed  from  in  cases  where  it  could  be  clearly  shown  that  the 
departure  would  be  clearly  for  the  benefit  of  the  lady :  Wade  v.  Sopkinson,  19 
*Beav.  613,  619 ;  Hodgens  v.  Hodgens,  4  C.  &  P.  323 ;  Baseley  v.  r^tCQY-i 
Baseley,  lb.  p.  378,  n. ;  Field  v.  Brown,  19  Beav.  176.  ^        -' 

Where  the  husband  was  ignorant  at  the  time  of  the  marriage  that  his  wife 
was  a  ward  of  the  Court,  and  there  are  "  alleviating  circumstances"  attending 
the  contempt,  the  settlement  will  be  more  favorable  to  the  husband,  {Richard- 
son V.  Merrifield,  4  De  G.  &  Sm.  161.) 

The  mere  fact,  however,  of  marriage  with  a  female  ward  of  Court,  without 
the  Court's  consent,  will  confer  upon  the  Court  a  jurisdiction  to  decline,  during 
the  joint  lives  of  the  husband  and  wife,  to  part  with  a  fund  in  its  own  power 
and  custody  belonging  to  the  ward,  even  upon  the  application  of  the  husband 
and  wife  upon  the  consent  of  the  wife  in  Court,  until  such  settlement  should, 
have  been  made  thereof  as  should  appear  advisable  and  proper  under  the  cir- 
cumstances of  the  ease :  Martin  v.  Foster,  7  De  Gr.,  Mac.  &  Gr.  98 ;  sed  vide 
Bennett  v.  Biddies,  10  Jur.  534.  It  seems,  however,  to  be  doubtful  whether 
the  Court  in  such  a  case  would  have  power  to  correct  or  enforce  a  settlement 
against  the  wishes  both  of  the  husband  and  wife.  Martin  v.  Foster,  7  De 
G.,  Mao.  &  G.  98,  101. 

It  may  be  here  mentioned  that  when  a  proper  case  is  made  out,  the  legisla- 
ture has  annulled  marriages  where  infants  have,  by  fraud,  misrepresentation, 
or  violence,  been  induced  to  go  through  the  ceremony  of  marriage.  See 
cases  collected  in  the  report  of  the  proceedings  in  Field's  Marriage  Annulling 
Bill,  2  H.  L.  Cas.  48.     See  Vol.  1,  pp.  886,  388,  and  cases  there  cited. 

The  Court  has  no  jurisdiction  to  compel  a  male  ward,  with  whom  a  mar- 
riage had  been  solemnized  without  its  consent,  on  attaining  his  full  age  to 
execute  a  settlement  of  his  estate  so  as  to  exclude  his  wife  from  all  participa- 
tion in  the  property  :  In  re  Murray,  3  D.  &  War.  83. 

A  settlement  made  by  an  infant  ward  does  not,  independently  of  the  stat. 
18  &  19  Vict.  c.  43,  derive  validity  from  the  sanction  of  the  Court,  which  it 
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would  not  otherwise  have.  Tuus  the  real  estate  of  an  infant  ward  would, 
unless  she  attained  her  majority,  descend  to  her  heir,  notwithstanding  it  was 
agreed  on  her  marriage  to  be  put  in  settlement :  Savill  v.  Savill,  2  Coll.  72. 
So  where  a  man  married  a  female  ward  of  the  Court  without  leave,  and  under 
an  order  of  the  Court  a  settlement  was  afterwards  made,  by  which  the  husband 
covenanted  to  convey  all  the  real  estate  of  the  wife  to  trustees  upon  trusts, 
excluding  him,  and  giving  his  wife  a  power  to  devise.  It  was  executed  by  the 
wife,  lut  not  acknowledged  hy  her.  On  her  death  during  coverture,  having 
made  a  will  devising  the  property,  it  was  held  by  Sir  John  Komilly,  M.  R., 
r*'^QST  *^'**  ^^  wife's  heir  at  law  was  not  bound  *by  the  incomplete  settle- 
^  -"  ment,  and  that  therefore  her  will  was  ineffectual  to  disinherit  him : 
Field  V.  Moore,  19  Beav.  176. 

But  as  a  man  on  marriage  becomes  entitled  to  a  woman's  personal  estate  not 
settled  to  her  separate  use,  his  covenant  to  settle  it  will  be  binding  upon  her 
as  well  as  upon  him.  But  in  a  case  where  a  female  ward,  entitled  to  lease- 
holds for  her  separate  use,  made  a  settlement  under  the  order  of  the  Court, 
giving  a  power  of  sale  to  trustees,  it  was  held,  that  a  sale  made  by  the  trus- 
tees during  her  minority  was  not  valid  :  Simpson  v.  Jones,  2  Russ.  &  My. 
365.  However,  by  18  &  19  Vict.  c.  43,  infants  are  now  enabled,  with  the 
approbation  of  the  Court  of  Chancery,  to  make  binding  settlements  of  their 
real  and  personal  estate  on  marriage. 

Maintenance. — A  father  is  bound  to  maintain  his  children,  and  will  not,  if 
he  be  of  ability  to  do  so,  have  any  allowance  out  of  their  property  for  their 
maintenance,  (Fawhner  v.  Watts,  1  Atk.  408  ;  Jackson  v.  Jackson,  1  Atk. 
513  ;  Butler  v.  Butler,  3  Atk.  60  ;  Barley  v.  Barley,  3  Atk.  399 ;  Stocken  v. 
Slacken,  4  My.  &  Cr.  98 ;)  notwithstanding  there  be  a  provision  for  their 
maintenance,  {Mundy  v.  Earl  nowe,  4  Bro.  C.  C.  224 ;  Hughes  v.  Hughes,  1 
Bro.  C.  C.  Z'il ;  Andrews  Y.  Partington,  3  Bro.  C.  C.  60;  2  Cox,  223; 
Hamley  v.  Gilbert,  Jac.  354  ;  Thompson  v.  Griffin,  1  Cr.  &  Ph.  317;)  unless 
he  has  contracted  that  certain  property  shall  be  applied  for  the  purpose  of 
maintenance,  in  which  case  he  may  be  entitled  to  it,  without  reference  to  his 
ability,  {Mundy  v.  Earl  Howe,  4  Bro.  C.  C.  224  ;  Meachey  v.  Young,  2  My.  & 
K.  490  ;  Stocken  v.  Stocken,  4  My.  &  Cr.  95.) 

Where  the  question  turns  upon  the  ability  of  the  father  to  maintain  the 
child,  the  rule  is  not  laid  down  upon  the  father's  absolute  iosolvency  only,  but 
maintenance  is  given  where  the  father  is  not  in  such  circumstances  as  to  be 
able  to  give  the  child  such  an  education  as  is  suitable  to  the  fortune  which 
he  expects.  Per  Lord  Thurlow,  in  Buckworth  v.  Buckworth,  1  Cox,  81. 
And  see  Ex  parte  Williams,  2  Coll.  740.  But  the  reference  as  to  the  ability 
of  the  father  will  be  omitted  when  the  Court  is  satisfied  that  he  is  in  reduced 
or  insolvent  circumstances,  or  has  deserted  his  family ;  and  the  only  question 
then  to  be  considered  will  be  what  is  a  proper  allowance :  Ex  parte  Mount- 
fort,  15  Ves.  449  ;  In  re  England,  1  Russ.  &  My.  499. 

A  wife,  during  the  life  of  her  husband,  being  under  no  legal  obligation  to 
maintain  the  children,  the  Court  will  not,  in  determining  upon  the  ability  of 
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the  father  to  maintain  them,  take  into  consideration  her  separate  estate  : 
Haley  v.  Bannister,  4  Madd.  275.  And  see  Hodgens  v.  Hodgens,  4  C.  &  F. 
323 ;  11  Bligh,  N.  S.  62,  affirming  the  decree  of  Lord  Chancellor  Sugden, 
*(L.  &  G.  t.  Sugd.  259,)  and  reversing  that  of  Lord  Plunkett,  (L.  &  i-^koot 
G.  t.  Plunk.  137,  148,)  where  the  House  of  Lords  decided,  that  a  '■  -' 
married  woman  having  property  settled  to  her  separate  use  is  not  hound 
to  maintain  her  children,  even  although  she  may  have  eloped  from  her 
husband,  and  he  is  incapable  of  maintaining  them.  And,  indeed,  after  his 
death,  whether  she  remain  unmarried,  {Lanoy  v.  Duchess  of  Ailwl,  2  Atk. 
447 ;  Ex  parte  Lord  Petre,  7  Ves.  408  ;  Beasley  v.  Magrath,  2  S.  &  L.  35,) 
or  marry  again,  ( Greenwell  v.  GreenweU,  5  Ves.  194,)  maintenance  will  be 
allowed  without  regard  to  her  ability.  And  see  Douglas  v.  Andrews,  12  Beav. 
310. 

And  where  the  property  is  small,  (^WalherY.  Shore,  15  Ves.  122;  Ex  parte 
Swift,  1  Euss.  &  My.  575 ;  Payne  v.  Low,  1  Kuss.  &  My.  223 ;  Ex  parte 
Dudley,  1  J.  &  W.  254,  n.,)  or  no  allowance  for  maintenance  is  asked,  (iji  re 
Neale,  15  Beav.  250,)  a  reference  will  be  altogether  dispensed  with. 

The  ability  of  the  father  to  maintain  his  children  will  not  be  taken  into 
consideration  when,  in  consequence  of  his  ill  conduct,  his  children  have  been 
taken  away  from  him.  See  Wellesley  v.  TTie  Duke  of  Beaufort,  2  Russ.  29, 
where  Lord  Eldon  observes,  "  I  am  not  aware  of  any  case  in  which  the  Court, 
where  it  has  taken  away  from  the  father  the  care  and  custody  of  the  children, 
has  called  in  aid  of  their  own  means  the  property  of  their  father." 

In  allowing  maintenance  for  an  infant,  regard  will  be  had  to  the  state  and 
condition  of  his  family.  Thus,  where  there  are  younger  children,  especially 
if  they  are  numerous  and  totally  destitute,  upon  an  application  for  main- 
tenance for  the  eldest  son,  the  Court  will  make  a  liberal  allowance  to  him,  that 
he  may  be  the  better  able  to  maintain  his  brothers  and  sisters,  considering  him 
in  the  light  of  the  head  of  the  family.  See  Pierpoint  v.  Lord  Cheney,  1  P. 
Wms.  493  ;  Harvey  v.  Harvey,  2  P.  Wms.  22 ;  Lanoy  v.  Duchess  of  Athol, 
2  Atk.  447;  Ex  parte  Lord  Petre,  7  Ves.  403  ;  Tweddell  v.  Tweddell,  T.  & 
R.  13 ;  and  see  Ex  parte  Williams,  2  Coll.  740 ;  but  in  Petre  v.  Petre,  3 
Atk.  511,  as  the  eldest  son  had  been  conveyed  away  clandestinely  to  Douay, 
out  of  the  hands  of  the  guardian,  the  Court,  as  he  could  not  be  brought  before 
them,  could  make  no  order  of  that  kind,  but  directed,  that  after  Lady  Mary 
Petre's  jointure  was  satisfied,  the  surplus  rents  and  profits  should  be  laid  out 
for  theibenefit  of  the  eldest  son.  In  Bradshaw  v.  Bradshaw,  1  J.  &  W.  647, 
a  more  liberal  allowance  was  made  for  an  infant,  in  consideration  of  the  cir- 
cumstances of  an  illegitimate  brother,  born  of  the  same  father  and  mother,  and 
who  had  lived  with  them,  who  was  totally  unprovided  for. 

A  liberal  allowance  also  will  be  *made  for  infants,  in  order  to  re-  r^onn-i 
lieve  their  father  or  mother  when  in  distressed  circumstances.     See 
Poach  V.  Garvan,  1  Ves.  160;  Hill\.  Chapman,  2  Bro.  C.  C.  281;  and  in 
Hey  sham  v.  Hey  sham,  1  Cox,  179,  the  mother,  who  was  testamentary  guar- 
dian, being  insolvent,  the  Master  certified  that  he  approved  of  N.  W.  to  have 
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the  care  of  the  maintenance  and  education  of  the  infant,  and  that  he  con- 
ceived the  sum  of  £130  per  annum,  part  of  £250  (which  was  allowed  for  the 
maintenance  and  education  of  the  infant,)  to  be  necessary  for  that  purpose. 
This  report  was  confirmed,  and  it  was  ordered  that  £130,  part  of  the  said 
£250  per  annum,  should  be  paid  to  the  said  N.  W.  for  the  maintenance  and 
education  of  the  infant,  and  that  the  residue  should  be  paid  to  his  mother, 
till  further  order.  So  also,  in  Allen  v.  Coster,  1  Beav.  202,  where  the  father 
was  in  great  indigence,  and,  in  consequence  of  the  misconduct  of  himself  and 
wife,  the  guardianship  of  his  children  had  been  committed  to  others.  Lord 
Langdale,  M.  R.,  increased  the  maintenance  of  the  children,  for  the  support 
of  their  parents  ;  observing,  "  I  feel  reluctant  in  doing  it,  for  the  conduct  of 
the  parents  has  been  of  the  worst  kind  ;  but  I  think,  that,  without  saying  any- 
thing as  to  the  construction  of  the  will,  I  may  give  to  the  infants  the  benefit 
of  the  income  of  the  property,  so  as  to  assist  the  parents.  To  do  so  is  evidently 
for  the  benefit  of  the  infants  themselves."  It  must  be  remarked,  as  to  this 
case,  that  the  counsel  for  the  parents  had  contended,  that,  upon  the  construc- 
tion of  the  will  under  which  the  infants  took,  the  surplus,  after  the  perform- 
ance of  trusts  for  their  maintenance  and  education,  belonged  to  the  parents. 

An  allowance  will  even  be  made  for  charitable  purposes.  Thus  in  Lang- 
ton  V.  Brackenhurgh,  2  Coll.  446,  where  the  infant's  estate  was  £1600  a  year, 
and  the  allowance  to  himself  and  his  brother  was  £260  a  year,  £20  a  year  of 
the  income  was  ordered  to  be  applied  in  charity. 

Where  it  will  be  for  the  benefit  of  the  infant,  maintenance  will  sometimes 
be  allowed,  although  there  be  an  express  direction  to  accumulate,  and  although 
there  be  a  limited  gift  of  interest  for  maintenance,  with  an  express  direction 
to  accumulate  the  rest,  the  Court  will  allow  such  further  sum  as  may  be 
deemed  adequate  to  maintain  the  infant ;  Stretch  v.  Watkins,  1  Madd.  253  j 
Uvans  V.  Massei/,  1  Y.  &  J.  196. 

And  upon  the  principle  of  compensation,  where  there  are  equal  legacies  to 
a  class  of  children,  even  with  a  direction  for  accumulation,  the  principal,  with 
the  accumulation  for  instance,  to  be  paid  at  twenty-one,  with  survivorship  in 
ease  of  the  death  of  any  under  that  age  to  the  others,  the  chance  of  all  taking 
r*60n  °''  ^^^  sirvivor  being  *equal,  the  Court  takes  the  fund,  which  belongs 
to  all,  and  must  go  to  all  or  some  of  them,  and  maintains  them  all  out 
of  the  interest :  Marshall  v.  Hollowai/,  2  Swanst.  436,  and  cases  cited  in  note. 

But  the  principle  cannot  be  applied  where  property  is  not  given  absolutely 
to  the  children  and  the  survivor ;  but  in  certain  events  there  is  a  giftwver  to 
a  stranger.  Thus,  in  Ex  parte  Kehlle,  11  Ves.  604,  (overruling  Greenwell  v. 
Greenwell,  5  Ves.  194,)  a  residue  was  bequeathed  to  five  infants  with  survivor- 
ship among  them  in  case  of  the  death  of  any  under  the  age  of  twenty-one; 
and,  in  case  all  of  them  should  die  under  that  age,  the  whole  was  given  to  their 
sister,  who  took  no  interest  directly  in  that  residue ;  but  a  legacy  was  given 
to  her  by  the  same  will,  and  in  case  of  her  death  under  the  age  of  twenty-one, 
that  legacy  was  given  over  to  the  other  five  children.  Lord  Eldon  refused  an 
application  of  the  five  infants  for  maintenance,  there  being  no  direction  for  it 
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in  the  will.  "By  this  will,"  said  his  Lordship,  "five  children  have  this  residue 
given  to  them,  with  survivorship  among  them,  and  the  sixth  has  nothing 
given  to  her  in  that  fund,  unless  all  the  five  die  under  the  age  of  twenty-one. 
So  the  five  would  he  maintained  at  her  expense,  for  she  has  no  interest  in 
common  with  them.  Where  is  the  difference  between  her  and  a  mere  stranger  ? 
She  is  not  a  legatee  of  this  residue  with  the  other  five ;  but  it  is  given  over  to 
her  as  to  a  stranger,  only  in  the  event  of  the  death  of  all  the  five  under  the 
age  of  twenty-one ;  and,  while  it  remains  contingent,  she  has  no  interest  with 
them.  The  circumstance  that  she  has  a  legacy  by  another  part  of  the  will, 
cannot  alter  it.  If  no  legacy  was  given  to  her,  it  could  not  be  contended ; 
for  this  has  not  been  allowed,  except  where  all  had  a  chance  and  an  equal 
chance,  and  there  is  no  instance  of  setting  off  one  legacy  against  another  in 
this  way.  There  is  no  case  in  which  interest  of  property  directed  to  accu- 
mulate, has  been  applied  to  maintenance,  except  where  it  was  one  principal 
sum,  in  which  all  were  interested."  See  also  Errington  v.  Chapman,  12 
Ves.  20. 

Nor  will  the  principle  be  applied  where  property  is  not  given  absolutely  to 
a  class  of  children  and  the  survivor;  but  in  case  of  the  death  of  a  child  under 
a  certain  age  there  is  a  limitation  to  the  issue,  who,  for  that  purpose,  are 
strangers  :  see  Ex  parte  Kebhle,  11  Ves.  606 ;  Turner  v.  Turner,  4  Sim.  430  ; 
see  also  Errington  v.  Chapman,  12  Ves.  20 ;  Ex  parte  Whitehead,  2  Y.  &  J. 
243 ;  maintenance  was,  however,  allowed  under  such  circumstances  by  Lord 
Thurlow,  in  Fendall  v.  Nash,  5  Ves.  197,  n. ;  but  this  case  has  been  disap- 
proved of  by  Lord  Eldon  :  14  Ves.  203. 

Nor  will  maintenance,  if  not  directed  by  the  will,  be  ordered,  *where      ,    „  ^ 

.      .  r*602l 

the  children  making  the  applications  are  not  all  the  persons  among    <-        ■' 

whom  the  property  is  to  go ;  where,  for  instance,  unborn  children  may  form  part 

of  the  class.     In  Sir  Frederick  Eden's  case,  indeed.  Lord  Eosslyn  allowed 

maintenance ;  but  upon  an  application  to  Lord  Eldon  for  an  increase  of  the 

allowance,  he  observes,  "  I  did  not  think  myself  justified  in  following  that, 

and  refused  it,  as  those  children  might  be  the  persons  to  take  the  whole ;  but 

future  children,  then  unborn,  might  be  the  persons  to  take  a  part  of  it :"  Ex 

parte  Kebble,  11  Ves.  604. 

In  Lomax  v.  Lomax,  11  Ves.  48,  a  petition  was  presented  for  maintenance 

out  of  the  interest  of  a  legacy  to  the  children  of  the  testator's  daughter,  when 

the  youngest  should  attain  the  age  of  twenty-one.     Lord  Eldon,  however, 

refused  the  application.     "  Upon  a  legacy,"  observed  his  Lordship,  "  when 

they  shall  attain  twenty-one,  and  to  such  of  them  as  shall  attain  twenty-one, 

is  not  the  meaning,  that  such  as  do  attain  twenty-one  shall  have  it  at  that 

time ;   and  what  right  has  the  Court  to  give  the  interest  before  that  time  ? 

If  all  die  under  twenty-one,  and  a  child  not  yet  in  existence  should  come  into 

existence,  and  attain  that  age,  that  child  clearly  would  take  the  whole,  interest 

as  well  as  principal.     Therefore,  I  may  give  it  to  these  children,  who  may 

never  become  entitled  to  it.     In  the  case  of  Sir  Frederick  Eden's  children, 

I  refused  to  increase  the  maintenance,  or  even  to  continue  it,  under  an  order 

VOL.  III. — 17 
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made  by  Lord  Kosslyn."  The  application  was  renewed,  but  Lord  Eldon  re- 
fused it,  saying,  "  The  interst  could  not  be  given  for  maintenance,  in  the  face 
of  the  will." 

However,  in  Haley  v.  Bannister,  4  Madd.  275,  a  testator  directed  that  the 
dividends  of  stock  should  accumulate  until  one  of  the  children  then  born,  or 
thereafter  to  be  born  of  his  daughter,  should  attain  twenty-one;  and  upon  his 
or  her  attaining  that  age,  (if  there  should  be  only  one  child  who  should  attain 
that  age,)  his  executors  should  transfer  the  whole  to  such  only  child  j  and  if 
more  than  one  such  child  were  then  living,  to  transfer  to  such  children  one 
equal  part  of  the  said  stock  and  accumulations,  in  proportion  to  the  number 
of  such  children  then  living.  The  residuary  personal  estate  was  given  upon 
the  same  limitations.  Upon  an  application  during  the  life  of  the  father  and 
mother,  Sir  J.  Leach,  V.  C,  held,  that  the  children  were  entitled  to  mainte- 
nance. "I  take,"  said  his  Honor,  "the  principle  to  be,  that  wherever  the 
children  have  a  common  interest  on  a  fund,  the  income  of  the  fund,  if  neces- 
sary, may  be  applied  for  their  maintenance.  In  this  case  children  born  or  to 
be  born  have  a  common  interest;  and  therefore  the  income  of  the  fund,  if 
necessary,  may  be  applied  *to  their  maintenance.  So,  in  Errat  v. 
L  -'  Barlow,  although  no  order  for  maintenance  was  made  by  Lord  Eldon 
where  the  interest  of  a  legacy  charged  upon  real  estate  was  given  in  trust  to 
the  younger  children  of  the  testator's  daughter,  to  accumulate  during  their 
minority,  and  to  be  payable  equally  among  them  at  their  ages  of  twenty-one, 
(see  14  Ves.  202,)  yet  Sir  William  Grant,  M.  R.,  it  seems,  afterwards  ordered 
it  upon  an  ex  parte  application."  The  authority,  however,  of  Haley  v.  Ban- 
nister, and  of  Sir  W.  Grant's  decision,  in  Errat  v.  Barlow,  is  at  least  doubtful. 
In  Cannings  v.  Flower,  7  Sim.  523,  where  the  shares  of  children  in  a  legacy 
were  contingent  on  the  son's  attaining  twenty-four,  or  dying  under  that  age, 
leaving  issue,  and  on  the  daughter's  attaining  twenty-four  or  marrying,  but 
the  legacy  was  not  given  over  in  the  event  of  no  child  acquiring  a  vested  in- 
terest. Sir  L.  Shadwell,  V.  C,  refused  to  order  maintenance  for  the  children, 
saying,  he  considered  that  the  rule  was  established  in  the  manner  stated  in 
his  judgment  in  Turner  v.  Turner,  (4  Sim.  430,)  that  the  chances  of  obtain- 
ing a  vested  interest  in  the  fund  appeared  not  to  be  equal  amongst  the  chil- 
dren themselves ;  and  that,  at  all  events,  he  could  not  make  the  order  without 
the  consent  of  the  testator's  next  of  kin. 

But  even  although  there  bo  an  express  direction  for  accumulation,  where 
the  Court  sees  that  it  is  for  the  benefit  of  the  infants,  the  chances  of  survivor- 
ship being  equal,  and  can  procure  the  consent  of  all  persons  interested  in  re- 
mainder, maintenance  will  be  allowed,  the  Court  taking  the  chance  of  contro- 
verting the  direction  of  the  will.  Thus,  in  Cavendish  v.  Mercer,  5  Ves. 
195,  n.,  there  was  a  residuary  bequest  of  a  very  large  amount  in  favor  of  infant 
grandchildren,  payable  at  twenty-one  or  marriage,  with  survivorship,  the  in- 
terest to  accumulate  and  be  paid  with  the  capital ;  and  in  case  of  the  death  of 
all  before  the  time  of  payment,  there  was  a  gift  over  to  their  mother  absolutely. 
The  father's  income,  though  considerable,  bearing  no  proportion  to  the  fortune 
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bequeathed,  and  there  being  several  children,  Lord  Bathurst  directed  a  main- 
tenance, taking  the  consent  of  the  mother.     See  14  Ves.  202. 

But  although  there  is  a  gift  over,  maintenance  will  be  allowed,  if  there  is 
a  fair  inference  from  the  whole  will,  that  it  was  the  testator's  intention  to  give 
it :  Lambert  v.  Parher,  Gr.  Coop.  143. 

Where  there  are  two  funds  out  of  which  an  infant  might  be  held  entitled 
to  maintenance,  it  will  be  allowed  out  of  that  fund  which  is  most  for  his  benefit 
to  be  applied  for  that  purpose  :  Bruin  v.  Knott,  1  Ph.  572 ;  Lygon  v.  Lord 
Coventry,  14  Sim.  41. 

As  a  general  rule,  the  Cuurt  will  never  permit  trustees,  of  their  own  autho- 
rity, to  break  in  upon  *an  infant's  capital;  and  it  appears  that  the 
Court  has  never  sanctioned  such  conduct  in  a  trustee.  Davies  v.  L  J 
Austen,  1  Ves.  jun.  247.  In  Wallcer  v.  Wetlierell,  6  Ves.  473,  it  appeared  by 
the  Master's  report,  that  the  fortunes  of  the  children  did  not  amount  to  more 
than  £300  each  ;  and  that  one  of  the  executors,  who,  after  their  father's  death, 
married  their  mother,  claimed  sums  considerably  exceeding  the  interest  of  their 
respective  fortunes  for  their  maintenance,  education  and  advancement,  and  also 
the  sum  of  £241  as  the  fee  for  placing  one  of  the  children  with  a  surgeon,  and 
other  expenses  incident  to  that  situation.  The  Master  having  allowed  the  claim, 
exceptions  taken  to  his  report  were  allowed  by  Sir  R.  P.  Arden,  M.  E.  "  What- 
ever," said  his  Honor,  "might  be  done  upon  particular  circumstances,  it  is  im- 
possible to  sanction  a  trustee  in  breaking  in  upon  the  capital.  There  are  no 
particular  circumstances  in  this  instance,  upon  the  one  side  or  the  other.  It  is 
not  shown  that  there  were  expectations  of  fortune,  which  made  it  necessary  to 
provide  a  suitable  education.  The  capital  might  be  exhausted  in  a  few  years. 
On  the  other  hand,  no  particular  extravagance  upon  the  part  of  the  executor 
appears.  On  the  contrary,  applications  were  made  to  him  by  some  of  the 
executors,  stating  that  the  children  could  not  live  upon  the  interest.  This 
claim  is  therefore  ungracious ;  but  it  is  better  that  an  individual  should  suffer 
a  hardship  than  that  a  general  rule  of  the  Court  should  be  broken  through  in 
a  point  that  would  endanger  the  interests  of  all  children." 

The  assignee  of  the  capital  which  has  been  improperly  broken  in  upon  by 
trustees,  will  be  entitled  to  the  whole  of  it,  without  making  any  allowance  for 
advances  improperly  made  for  the  benefit  of  the  assignee  when  an  infant :  Lee 
V.  Brown,  4  Ves.  362. 

Where  a  trustee  bona  fide  advanced  a  sum  of  money  to  apprentice  an  infant, 
in  the  life  of  his  father,  who  was  in  great  pecuniary  distress,  and  while  the 
infant's  interest  in  the  trust  fund  was  contingent,  and  before  a  power  of  ad- 
vancement had  come  into  operation,  it  was  held  by  Sir  John  Romilly,  M.  R., 
that  in  taking  the  accounts  against  the  trustee,  the  amount  ought  to  be  allowed 
him  :  Worthington  v.  MGraer,  23  Beav.  81. 

It  seems  there  is  a  difference  when  a  stranger  advances  money  to  an  infant 
for  necessaries,  as  he  will  have  a  little  more  consideration  than  a  trustee 
charged  with  the  care  of  paying  an  infant,  when  of  age,  a  sum  of  money  would 
be  allowed  :  Davies  v.  Austen,  1  Ves.  jun.  249. 
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But  the  Court  will  itself  occasionally  break  in  upon  the  capital  for  the  main- 
tenance and  education  of  an  infant,  where  the  interest  of  it  would  be  too  small 
P^„„  C-.  for  those  ^purposes.  Thus  in  In  re  England,  1  Russ.  &  My.  499,  where 
^  the  father  had  separated  from  his  wife,  and  was  resident  in  England, 

in  very  reduced  circumstances,  and  not  of  ability  to  maintain  his  children, 
whom  he  had  deserted,  and  the  mother  was  willing  to  maintain  them  if  they 
were  returned  to  her  in  India,  £300,  part  of  a  residuary  estate  to  which  they 
were  absolutely  entitled,  was  ordered  to  be  raised  out  of  their  shares,  in  order 
to  defray  their  expenses  to  India.  So,  where  the  capital  was  only  £60  stock, 
it  was  broken  into  :  Ex  parte  Swift,  1  Russ.  &  My.  575.  And  see  Ex  parte 
Green,  1  J.  &  W.  253;  Ex  parte  Chambers,  1  Russ.  &  My.  577;  Bridge  v. 
Brown,  2  Y.  &  C.  C.  C.  181 ;  Davies  v.  Davies,  2  De  G.  Mac.  &  a.  58.  And 
under  special  circumstances  the  Court  has  ordered  an  infant's  legacy  of  small 
amount  to  be  paid  to  the  father  about  to  emigrate  with  the  infant  to  Australia, 
upon  the  solicitor  for  the  petitioner  communicating  with  him  personally,  for 
the  purpose  of  undertaking  to  see  that  the  fund  should  be  duly  applied  in  fit- 
ting out  and  transferring  the  father  and  the  infant  to  Australia.  Walsh  v. 
Walsh,  1  Drew.  64.     See  also  Ex  parte  Hays,  3  De  G.  &  Sm.  485. 

There  is  a  distinction  between  the  allowance  made  for  prospective  mainten- 
ance and  past  maintenance.  In  the  former  case,  the  allowance  is  made  upon 
a  scale  corresponding  with  the  fortune  of  the  infant;  in  the  latter,  only  for 
what  has  been  actually  properly  expended.  See  Bruin  v.  Knott,  1  Ph.  572, 
overruling  the  decision  of  Sir  L.  Shadwell,  V.  C,  (12  Sim.  436;)  in  which 
case  Lord  Cottenham  held,  that  the  allowance  to  which  a  mother,  who  had 
maintained  her  orphan  child,  was  entitled  after  the  death  of  her  child,  out  of 
the  accumulation  of  its  fortune,  was  limited  to  what  she  had  actually  expended 
upon  such  maintenance,  though  such  expenditure  should  have  been  less  than 
what  the  amount  of  the  child's  fortune  would  have  justified;  and  that  the 
allowance  ought  to  be  paid  out  of  that  part  of  the  child's  fortune  which  it 
would  have  been  most  for  the  benefit  of  the  child,  if  living,  to  have  applied 
for  that  purpose.  "The  Vice-Chan oellor,"  observed  his  Lordship,  "seems  to 
have  proceeded  upon  the  same  principle  as  if  this  had  been  a  question  of  pro- 
spective maintenance.  I  do  not  think,  however,  that  is  the  right  principle 
with  reference  to  past  maintenance.  I  see  no  reason  why  a  party,  who  has 
maintained  a  child  without  the  order  of  the  Court,  should  be  allowed  more  than 
she  has  actually  expended.  In  lunacy,  the  case  occurs  every  day,  and  the 
inquiry  always  is,  what  sum  has  been  properly  expended.  It  does  not  follow, 
however,  that  the  mother  is  to  be  put  to  the  proof  by  voucher  of  every  item 
r*6061  *^**  ^'^®  ^"^  *expended  on  account  of  her  child  who  has  lived  with 
her.  That  would  be  most  unreasonable.  The  inquiry  should  be, 
what  was  the  scale  of  expenditure  on  which  the  child  was  maintained,  and 
what  would  be  proper  to  be  allowed  in  respect  of  it,  having  regard  to  the 
amount  of  the  child's  fortune  ?  If  the  mother  has  maintained  her  child  on  a 
scale  corresponding  with  his  fortune,  she  will  be  allowed  it ;  if  she  has  not 
gone  so  far,  she  will  be  allowed  only  what  she  has  actually  expended.     The 
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principle  is,  that  the  mother  is  entitled  to  a  complete  indemnity  for  the  money 
actually  expended  on  her  child's  maintenance,  within  proper  limits,  but  nothing 
more."  And  see  Ex  parte  Bond,  2  My.  &  K.  439,  and  Stephens  v.  Lawry, 
2  Y.  &  C.  C.  C.  87. 

Where  money  on  account  of  maintenance  is  ordered  to  be  paid  to  a  person 
on  his  undertaking  to  satisfy  another,  the  Court  will  enforce  the  undertaking. 
Thus,  in  Sirdefield  v.  Thacker,  18  Beav.  588,  where  money  had  been  ordered 
to  be  paid  to  a  person  for  past  maintenance  of  an  infant,  on  his  undertaking 
to  pay  the  schoolmaster's  bill,  but  as  he  showed  a  disposition  not  so  to  apply 
the  money,  the  Court  stayed  the  payment,  and  ultimately,  on  the  application 
of  the  schoolmaster,  ordered  payment  to  him  out  of  the  fund. 

Where  the  income  arising  from  property  is  left  to  a  person  for  the  mainten- 
ance of  childrin,  he  will  be  entitled  to  receive  it  for  that  purpose  so  long  as 
he  continues  properly  to  maintain  them,  [Hadow  v.  Hadow,  9  Sim.  438 ;  Juh- 
ber  V.  Juhher,  9  Sim.  503 ;  Berheley  v.  Swinburne,  6  Sim.  613 ;  Thurston 
V.  Essington,  Jac.  361,  n. ;  Longmore  v.  Elcum,  2  Y.  &  C.  C.  C.  363 ;  Leach 
V.  Leach,  13  Sim.  304 ;  Rart  v.  Tribe,  19  Beav.  149 ;  Browne  v.  PauU,  1 
Sim.  N.  S.  92 ;)  and  in  Hammond  v.  Neame,  1  Swanst.  85,  under  a  bequest 
of  stock,  in  trust  to  pay  the  dividends  to  M.  H.  H.  the  niece  of  the  testator, 
"  for  and  towards  the  maintenance,  education,  and  bringing  up  of  all  and  every 
the  child  and  children  of  the  said  M.  H.  H.,  until  he,  she,  or  they  shall  attain 
twenty-one,"  and  then  to  transfer  the  principal  equally  among  the  children, 
with  a  bequest  over,  in  default  of  such  issue,  to  the  nephews  and  nieces  of  the 
testator  living  at  tae  death  of  M.  H.  H.,  it  was  held  by  Sir  Thomas  Plumer, 
M.  K.,  that  the  dividends  were  payable  to  M.  H.  H.  although  she  had  no 
child.  See  also  Castle  v.  Castle,  (3  Jur.  N.  S.  723,)  where  the  widow,  who 
was  entitled  to  the  income  of  property  for  the  maintenance  of  herself  and  her 
family,  and  the  education  of  her  children,  having  eloped  with  a  married  man, 
was  held  to  be  entitled  only  to  part  of  the  income  for  her  own  maintenance. 

And  where  the  fund  is  itself  given  for  that  purpose,  the  Court  rii;f.(\>j-, 
*may  safely  and  properly  pay  it  over  to  such  person,  who,  although  it 
is  in  some  respects  to  be  looked  upon  as  a  gift  conferred  upon  himself,  will 
neverthele'ss  be  accountable  for  the  proper  application  of  the  fund  to  those  for 
whose  beneiit  it  was  pirticularly  given,  (^Andrews  v.  Partington,  2  Cox,  223 ; 
Robinson  v.  Ticlcell,  8  Ves.  142 ;  Woods  v.  Woods,  1  My.  &  Cr.  409  ;  Raikes 
V.  Ward,  1  Hare,  445;  Crockett^.  Crockett,  2  Ph.  553;  Webb  v.  Wools,  2  Sim. 
N.  S.  267;  JoddrellY.  Joddrell,  14  Beav.  397 ;  Biddies  v.  Biddies,  16  Sim.  1 ;) 
and  it  is  not  assignable  to  creditors  or  others,  without  regard  to  the  interests 
of  the  children,  (  Wetherell  v.  Wetherell,  1  Keen,  80.)  In  Brown  v.  Casama- 
jor,  4  Ves.  498,  a  legacy  was  given  to  a  father,  "  the  better  to  enable  him  to 
provide  for  his  younger  children."  He  consented  to  secure  the  capital,  but  was 
held  entitled  to  the  interest.  And  in  Hamley  v.  Gilbert,  Jac.  354,  where 
there  was  a  gift  of  a  residue  to  a  lady  for  the  education  of  her  son,  Lord  Gif- 
ford,  M.  E.,  held  her  to  be  only  entitled  to  it,  subject  to  the  application  of  so 
much  as  the  Court  might  think  fit  during  his  minority,  although  it  was  declared 
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in  the  will  that  she  should  not  be  liable  or  subject  to  account  for  the  disposal 
or  application  of  the  residue.  In  Collier  v.  Collier,  3  Ves.  33,  where  the 
testator  gave  his  wife  £400  a  year,  in  addition  to  £500  a  year  under  her  mar- 
riage settlement,  in  consideration  of  the  expense  and  care  she  would  incur  in 
the  maintenance  of  their  children,  it  was  held  by  Lord  Eosslyn,  that  she  ought 
to  maintain  them  when  at  home,  but  was  not  to  be  charged  with  their  main- 
tenance or  education  when  at  school. 

As  to  interest  allowed  to  an  infant  by  way  of  maintenance,  out  of  a  legacy 
left  him  by  a  parent,  see  ante,  p.  258. 

Where  an  infant  is  residing  out  of  the  jurisdiction  of  the  Court,  in  general, 
some  one  resident  within  the  jurisdiction  must  be  appointed  guardian,  to  hare 
the  care  and  maintenance  of  the  infant,  and  to  whom  the  money  may  be  paid, 
to  be  applied  for  his  maintenance  :  Logan  v.  Farlie,  Jac.  193.^ 

However,  in  Daniel'^.  Newton,  8  Beav.  485,  where  guardians  were  appointed 
in  Ireland  to  infants  brought  up  and  domiciled  there,  and  their  fortunes  were 
in  court  in  England,  the  Court  adopted  the  proceedings  in  Ireland,  and  ap- 
pointed the  same  persons  guardians,  notwithstanding  they  resided  out  of  the 
jurisdiction,  and  ordered  payment  to  them  of  the  maintenance  money. 

In  De  Weever  v.  Rochport,  6  Beav.  391,  where  an  infant  was  residing  with 
her  father,  out  of  the  jurisdiction,  Lord  Langdale,  M.  R.,  ordered  the  father 
to  appoint  an  attorney  to  receive  the  maintenance,  and  that,  upon  the  appoint- 
r*finS1  ''^®°''  ^^  ^'^''^  attorney,  the  dividends  of  the  funds  in  court  should  *be 
paid  to  such  attorney  half-yearly,  upon  his  production  to  the  Account- 
ant-General  of  an  affidavit  that  he  had  duly  applied,  in  the  maintenance  and 
education  of  the  infant,  all  moneys  received  by  him  on  that  account,  up  to 
the  time  of  making  such  affidavits  respectively.  See  In  re  Morrison,  16  Sim. 
42 ;  Hart  v.  Trile,  19  Beav.  149. 

In  order  indirectly  to  compel  parents  residing  abroad  to  bring  an  infant 
within  the  jurisdiction,  the  Court  may  refuse  any  allowance  for  the  infant's 
maintenance  :  Lochwood  v.  Fenton,  1  Sm.  &  G.  73. 

In  Volans  v.  Carr,  2  De  G.  &  Sm.  242,  a  mother  who  was  residing  with  her 
children  in  the  United  States  of  America,  (one  of  whom  had  been  found  a 
lunatic,  being  unable  to  maintain  and  educate  them  in  a  manner  suitable  to 
their  fortunes.  Sir  J.  L.  Knight  Bruce,  V.  C,  ordered  that  the  whole  income, 
including  the  income  of  the  share  of  the  lunatic,  should  be  paid  to  the 
mother. 

As  to  the  power  of  the  Court  to  grant  leases  of  infants'  estates  under  1  Will. 
4,  c.  65,  s.  17,  see  Dan.  Ch.  Prac,  972,  3d  edit. ;  In  re  Evans,  2  My.  &  K. 
818;  Ex  parte  Leigh,  15  Sim.  445;  Wood  v.  Patteson,  10  Beav.  541. 

As  to  the  appointment  of  guardians  ad  litem  for  an  infant,  when  defendant 
in  a  suit,  lb.  171.     Dan.  Ch.  Prac.  608,  3d  edit. 

Provisions  relating  to  infants  in  the  Divorce  and  Matrimonial  Causes  Act, 
(20  &  21  Vict.  c.  85.) — There  are  in  this  statute  some  important  provisions 
relating  to  infants,  which  it  will  be  well  to  bear  in  mind.  With  regard  to  the 
damages  which  a  husband  may  obtain  from  an  adulterer,  the  Court  for  Divorce 
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and  Matrimonial  Causes  tas  "  power  to  direct  in  what  manner  such  damages 
shall  be  paid  or  applied,  and  to  direct  that  the  whole,  or  any  part  thereof,  shall 
be  settled  for  the  benefit  of  the  children,  (if  any)  of  the  marriage,  or  as  a  pro- 
vision for  the  maintenance  of  the  wife."     Sect.  33. 

And  "  in  any  suit  or  other  proceeding  for  obtaining  a  judicial  separation,  or 
a  decree  of  nullity  oif  marriage,  and  on  any  petition  for  dissolving  a  marriage, 
the  Court  may  from  time  to  time,  before  making  its  final  decree,  make  such 
interim  orders,  and  may  make  such  provision  in  the  final  decree,  as  it  may 
deem  just  and  proper  with  respect  to  the  custody,  maintenance,  and  education 
of  the  children,  the  marriage  of  whose  parents  is  the  subject  of  such  suit  or 
other  proceeding,  and  may,  if  it  shall  think  fit,  direct  proper  proceedings  to 
be  taken  for  placing  such  children  under  the  protection  of  the  Court  of  Chan- 
cery."    Sect.  35. 

And  "  in  any  case  in  which  the  Court  shall  pronounce  a  sentence  of  divorce 
or  judicial  separation  *for  adultery  of  the  wife,  if  it  shall  be  made  to 


appear  to  the  Court  that  the  wife  is  entitled  to  any  property  either  in 


[*609] 


possession  or  reversion,  it  shall  be  lawful  for  the  Court,  if  it  shall  think  proper, 
to  order  such  settlement  as  it  shall  think  reasonable  to  be  made  of  such  pro- 
perty, or  any  part  thereof,  for  the  benefit  of  the  innocent  party,  and  of  the 
children  of  the  marriage,  or  either  or^any  of  them."     Sect.  45. 


During  the  lifetime  of  the  father, 
he  is  guardian  by  nature  or  nurture 
of  his  children.  As  such,  however, 
he  has  charge  only  of  the  person  of 
the  ward,  and  no  right  to  the  control 
or  possession  either  of  his  real  or 
personal  estate ;  Jackson  v.  Combs, 
7  Cowen,  36;  2  Wend.  153;  Fonda 
V.  Van  Home,  15  Id.  631 ;  Kline  v. 
Beehee,  6  Conn.  494 ;  Miles  v.  Boy- 
den,  3  Pick.  213  ;  Spear  v.  Spear, 
9  Richardson,  Eq.  188,  195 ;  Genet 
V.  Tallmadge,  8  Johnson,  Ch.  561; 
and  although  the  unauthorized  re- 
ceipt of  property  belonging  to  the 
infant,  will  render  the  father  or 
other  person  receiving  it,  liable  to  be 
called  to  account  as  guardian,  it  can- 
not confer  the  rights  and  powers  be- 
longing to  the  oflSce;  Tan  Epps  v. 
Van  Deusen,  4  Paige,  64.  Hence,  a 
father  is  not   entitled    to  receive   a 


legacy  left  to  his  child ;  and  a  pay- 
ment to  him  will  not  be  a  defence  to 
a  subsequent  suit  by  the  guardian 
duly  appointed,  or  the  child  himself 
after  he  comes  of  age;  Johnson  v. 
Johnson,  6  Johns.  Ch.  163.  But  on 
the  descent  of  lands  held  in  socage 
on  the  child,  in  the  lifetime  of  the 
father,  he  became  entitled  at  common 
law  to  receive  the  profits  as  the  guar- 
dian in  socage,  although  not  to  alien- 
ate the  fee,  or  make  leases  enduring 
longer  than  the  probable  time  of  his 
guardianship ;  Putnam  v.  Ritchie,  6 
Paige,  390.  This  guardianship  was 
determinable  when  the  ward  reached 
the  age  of  fourteen,  if  he  thought 
fit,  but  unless  determined,  continued 
until  he  attained  his  majority;  Byrne 
v.  Van  Hoesen,  5  Johnson,  66 ;  Jack- 
son V.  Davy,  7  Id.  157 ;  Jackson  v. 
Combs,  supra.     On  the  death,  or  in 
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default  of  the  father,  his  rights,  whe- 
ther as  guardian  by  nature,  nurture, 
or  in  socage,  devolve  upon  the  mo- 
ther ;  In  the  matter  of  Abraham  Van 
Souten,  2  Green,  Ch.   221 ;    Peyton 
T.   Smith,  2  Dev.  &  Bat.  Ch.  325 ; 
Ga'pel  V.  MMillan,  8  Porter,  197 ; 
The  People  v.    Vfilcox,  22  Barbour, 
178  ;  Armstrong  v.  Stone,  9  Grattan, 
102;  Byrne 'V.  Van  Hoesen;  Jackson 
V.   Davy;    although   a  decision   the 
other  way  may  be  found  in  The  Com- 
monwealthr.  Murray,  4  Binney,  487. 
But  neither  the  father  nor  mother 
can  become  entitled  as  guardian  in 
socage,  under  the  present  legislation 
of  this  country,  which,  with  little  ex- 
ception, gives  them  an  interest  in  the 
real  estate  of  their  children,  on  the 
death   of   the   latter,  without    lineal 
descendants;  and  thus   brings  them 
within  the  rule  of  the  common  law, 
which  excludes  those  who  would  profit 
by  the  death  of  the  ward,  from  the 
office  of  guardian ;  Jackson  v.  Comhs; 
Fonda  V.   Yan  Home.     The  father  is 
however,  indisputably  entitled  to  the 
care  and  custody  of  his  children,  by 
the  law  of  nature,  and  cannot  be  de- 
prived of  this  privilege  unless  on  spe- 
cial grounds,  and  under  very  peculiar 
circumstances ;    The  State  v.  Stigall, 
2   Zabriskie,  286;   Spear  v.    Spear, 
9  Kichardson,  Eq.    188,  195.     The 
charge  of  illegitimate  children  will, 
however,  be  confided  to  the  mother, 
as  the  person  most  interested  in  their 
welfare,  and  indisputably  connected 
with  them  in  blood ;  Wright  v.  Wright, 
2  Mass.  109  ;    Commonwealth  v.  Fee, 
6  S.  &  E.  255 ;  King  v.  Johnson,  2 
Hill,  Ch.  624;  but  after  her  death 
the  court  will,  in  its  discretion,  de- 
liver them  to  the  care  of  the  father, 
in   opposition  to  the  claims  of   the 


maternal  grandfather;  Commonwealth 
V.  Anderson,  1  Ashmead,  55.     The 
right  of  the  father  to  the  custody  of 
the  child,  involves  the  duty  of  making 
provision  for  his   support,  and  also 
gives  the  right  to  its  labor  or  earn- 
ings, as  a  means  and  compensation 
for   the    performance  of  the   duty; 
Spear  v.    Spear,  9  Eichardson,  Eq. 
184,   196;  Benson  v.  Remington,  2 
Mass.  113  ;  Nightingale  v.  Withing- 
ton,  15  Id.  272 ;  Day  v.  Everett,  7 
Id.  145 ;  Burlingame  v.  Burlingame, 
7  Cowen,  92 ;    and  on  the  death  of 
the  father,  these  rights  and   duties 
survive  and  attach    to  the    mother; 
Dedham  v.  Natick,  16    Mass.  135. 
When,  however,  the  parents  are  un- 
able or  unwilling  to  provide  for  their 
children,  and  compel  or  allow  them 
to  shift  for  themselves,  the  children 
acquire  a  right  ex  necessitate  rei  to 
make  beneficial   contracts   for   their 
own  support,  and  to  receive  and  en- 
joy the    fruits  of    their   labor   free 
from    parental    control    or    interfer- 
ence ;   Jenness  v  .  Emerson,  15  New 
Hampshire,    486.      And    when  the 
legal  right  of  a  father  to  the  custody 
of   his    children,   is    determined  by 
a  decree   of    divorce   which  transfer 
them  to  the  mother,  his  duty  to  them 
will  cease  with  the  loss  of  the  means 
and  opportunity  to  fulfil  it;  and  no 
recovery  can  be  had  by  her  or  by  third 
persons,  for  money  or  labor  expended 
for    their    benefit"   or    maintenance; 
Finch  V.  Finch,  22  Conn.  411.     In- 
deed, if  a  father  can  ever  be  made 
legally  answerable  for  the  support  of 
his  children,  independently  of  contract 
or  of  statutory  enactment,  which  has 
been   denied,   Mortimore    v.   Wright, 
6  M.  &  W.  482,  it  can  only  be  on 
proof  that  he  has  failed  to  provide 
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the  means  of  maintenance,  and  forced 
them  to  seek  a  shelter  elsewhere, 
which  was  denied  at  home ;  Gordon 
V.  Potter,  17  Vermont,  350;  Van 
Valkinhurgh,  v.  Watson,  13  Johnson, 
480 ;  Angel  v.  M'Lellan,  16  Massa- 
chusetts, 28. 

The  right  of  a  father  to  appoint  a 
guardian  by  testament,  prevails  gene- 
rally in  this  country,  and  the  author- 
ity of  a  guardian  thus  appointed,  is 
necessarily  superior  to  that   of  the 
mother.     The  power  of  appointing  a 
testamentary  guardian  belongs   only 
to  the  father,  and  cannot  be  exercised 
by  the  grandfather  or  other  relation, 
even  when  standing  and  acting  in  loco 
parentis ;      Hoyt  v.   Hilton,   2   Ed- 
wards, 202.     No  precise  form  is  ne- 
cessary for  the  appointment  of  such  a 
guardian ;  any  clear  manifestation  of 
intention  being  suf&cient.     But,  when 
the  word  guardian  which  is  the  term 
appropriate  to  the  office  both  in  tech- 
nical and  popular  phraseology,  is  not 
used  by  the  testator,  the  court  will 
look   closely  to  the  wording  of  the 
will,  and  will  not  withdraw  the  child 
from  the  authority  of  the  mother,  un- 
less satisfied  that  such  was  the  father's 
purpose.     Thus,  a  direction  that  the 
wife  should  have  the  use  of  the  pro- 
perty, for  the  benefit  of  the  children, 
until  it  was  divided,  subject  to  the  su- 
pervision of  the  executors,  was  held, 
not  to  invest  them  with  the  power  of 
guardians;  Peyton  v.   Smith,  2  Dev. 
&  Bat.  Eq.  325.      And  a  direction 
that  the  executors  should  give  a  son  a 
good  college  education,  out  of  the  tes- 
tator's estate,  was  held  to  entitle  them 
to  decide  on  the  mode  and  place  of  his 
education,  so  far  as  was  necessary  to 
accomplish  the  purpose  of  the  testa- 
tor, but  not  to  confer  the  authority  of 


guardians  in  other  respects,  nor  dis- 
pense with  the  duty  of  taking  the 
wishes  and  views  of  the  mother  into 
consideration,  in  exercising  the  charge 
imposed  by  the  will ;  In  the  matter  of 
Abraham  Van  Souten,  2  Green,  Ch. 
220. 

Chancery  deals  with  the  estate  of  a 
minor  in  the  manner  best  suited  for 
his  advantage,  and  without  being  tied 
down  by  any  rules  so  inflexible,  as  not 
to  yield  to  his  good,  when  he  is  the 
only  party  in  interest.  It  will  there- 
fore, in  some  cases,  refuse  an  allow- 
ance for  his  support,  even  out  of  the 
interest  or  income  of  his  estate;  and 
will  in  others,  when  the  necessity  is 
plain,  break  in  on  the  principal. 
When  the  estate  of  the  minor  is 
small,  and  the  means  of  his  father 
ample,  the  latter  may  be  refused  any 
compensation  or  reimbursement,  for 
the  amount  expended  in  the  discharge 
of  the  duty  of  supporting  and  educa- 
ting his  child,  which  the  law  casts 
upon  him,  prima  facie,  and  will  not 
remove  without  sufficient  cause.  In 
the  matter  of  Kane,  2  Barbour,  Ch. 
375 ;  Cruger  v.  Heyward,  2  Dessaus- 
sure,  94 ;  Sparhawh  v.  Buell,  9  Ver- 
mont, 41;  Addiion  v.  Bowie,  2  Bland, 
606 ;  Myers  v.  Myers,  2  M'Cord,  Ch. 
214 ;  Dupont  v.  Johnson,  1  Bailey, 
Equity,  279 ;  Spear  v.  Spear,  9  Kich- 
ardson,  Eq.  188,  196.  On  the  other 
hand,  when  the  fortune  of  children  is 
large,  and  that  of  their  father  is  in- 
adequate for  their  proper  support  and 
education,  a  suitable  allowance  will  be 
made  out  of  the  income  of  their 
estate.  Mice  v.  Tonnele,  4  Sandford, 
Ch.  568;  Heyward  y.  Cuthhert,  4  Des- 
saussure,  445;  Wilkes  v.  Rogers,  6 
Johnson,  566.  And  the  court  will 
be  guided  in  determining  the  amount 
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of  this  allowance,  by  a  view  to  the 
present  happiness  and  future  welfare 
of  the  child,  rather  than  by  mere  pe- 
cuniary considerations.  Thus  where 
it  appeared  that  the  means  of  the  father 
were  inadequate  to  enable  him  to  keep 
house,  without  a  considerable  addi- 
tion to  his  income,  and  that  his  infant 
daughters  had  a  present  income  of 
$4000,  and  would  be  entitled  to  a  for- 
tune of  $80,000  on  coming  of  age, 
the  court  directed  an  allowance  of 
$2500  a  year  to  the  father  for  the 
purpose  of  enabling  him  to  have  them 
educated  suitably  at  home,  although 
their  yearly  expenses  at  a  board- 
ing school  would  not  have  exceeded 
$1200;  In  the  matter  of  Burlce,  4 
Sandford,  Ch.  617. 

In  a  case  of  necessity,  equity  will 
not  stop  short  with  the  income  of  the 
infant's  property,  but  will  provide  for 
his  immediate  and  pressing  wants  out 
of  the  principal,  on  the  obvious 
ground,  that  if  his  means  are  inade- 
quate for  his  support,  throughout  the 
whole  of  his  life,  he  needs  them  most 
when  he  is  least  able  to  provide  for 
himself.  This  doctrine,  like  most 
others  of  English  equity  which  are  of 
value  in  themselves,  and  suited  to 
our  condition,  was  introduced  into 
our  jurisprudence  by  Chancellor  Kent, 
who  held  in  In  the  matter  of  Bostwick, 
4  Johnson,  Ch.  100,  that  a  mother 
who  was  entitled  under  her  father's 
will  to  the  sum  of  $3600  for  her  life, 
with  remainderto  her  children,  and  who 
had  no  other  means  of  support,  either 
for  herself  or  for  them,  should  be 
allowed  the  sum  of  $682,  which  she 
had  been  compelled  to  expend  for 
their  support,  out  of  the  principal, 
and  to  such  further  sum  annually 
from  the  same  fund  as  should  be  found, 


upon  reference,  indispensably  necessa- 
ry to  maintain  them.  The  doctrine 
thus  held,  has  been  confirmed  by  the 
subsequent  course  of  decision.  Long 
V.  Norcom,  2  Iredell,  Equity,  354 ; 
Withers  v.  Sickman,  6  B.  Monroe, 
293 ;  William's  case,  3  Bland,  186. 
And  in  a  case  of  necessity,  equity 
will  even  go  so  far  as  to  allow  present 
support,  out  of  a  fund  given  to  a  class 
of  children,  with  a  provision  that  the 
whole  shall  go  to  the  survivors  in  case 
of  the  death  of  any  of  them  before 
the  period  of  payment,  for  it  will  be 
presumed  that  the  chance  of  survivor- 
ship is  equal,  and  that  the  risk  of  ul- 
timate loss  is  counterbalanced  as  it 
regards  each  of  the  persons  interest- 
ed, by  the  immediate  benefit.  New- 
port V.  Cook,  2  Ashmead,  332.  But 
it  cannot  go  further,  nor  make  any  ad- 
vance out  of  the  principal  of  a  fund, 
even  for  the  support  of  children,  when 
it  is  given,  in  case  of  their  death,  to 
third  persons.  And  it  seems,  that 
even  when  the  limitation  over,  in  case 
of  death,  is  merely  to  the  survivors 
of  the  original  donees,  the  case  must 
be  one  of  extreme  hardship,  to  justify 
a  distribution  of  any  part  of  the  prin- 
cipal, before  the  time  fixed  by  the 
donor  for  its  payment.  3Iiles  v.  Wis- 
tor,  5  Binney,  477 ;  In  the  matter  of 
Davison,  6  Paige,  136 ;  In  the  mat- 
ter of  Ryder,  11  Id.  185. 

In  cases  where  the  difficulty  of  pro- 
viding for  the  immediate  wants  of 
children,  arises  out  of  a  direction 
that  the  fund  shall  accumulate  until 
a  certain  period,  the  courts  are  more 
ready  to  direct  an  allowance  out  of 
the  interest,  than  in  those  where  the 
allowance  must  be  made,  if  at  all, 
out  of  the  principal.  For  although 
the  result  in  either  case  will  be  to 
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diniinisli  the  amount  of  principal 
payable  ultimately,  yet  the  ratio  of 
diminution  will  be  much  greater  in 
one  case  than  in  the  other,  in  pro- 
portion to  the  immediate  benefit. 
Gorbin  v.  Wilson,  2  Ashmead,  478  j 
Newport  V.  Cooh.  In  the  case  of  a 
gift  to  an  adult,  vested  in  interest, 
but  postponed  in  enjoyment,  there 
would  seem  little  doubt  as  to  the 
power  of  an  executor  or  trustee  to 
make  immediate  payment,  notwith- 
standing a  direction  by  the  donor  to 
the  contrary.  For  as  the  donee  is 
the  only  party  interested,  he  can  di- 
vest himself  of  all  right  by  a  release 
without  payment;  and aybrft'ori  upon 
an  immediate  payment.  The  pro- 
priety of  making  such  a  payment 
must  depend  upon  circumstances,  but 
in  a  case  of  necessity  or  urgency,  from 
the  want  of  other  adequate  support, 
it  will  be  decreed  by  the  court,  whe- 
ther the  party  in  question  be  an  adult 
or  a  minor;  Norris  v.  Fisher,  2  Ash- 
mead, 411. 

An  encroachment  on  the  principal 
of  a  minor's  estate,  can  only  be  jus- 
tified on  particular  grounds,  sufficient- 
ly strong  to  justify  a  departure  from 
the  general  rule,  which  requires  that 
his  expenditures  shall  be  kept  within 
the  limits  of  his  income;  Prince  v. 
Logan,  1  Spear,  Eq.  29 ;  Teague  v. 
Bendy,  2  M'Cord,  Ch.  207.     Equity 
is,  however,  more  willing  to  authorize 
an  expenditure  of  capital  for  the  pur- 
pose of  establishing  the  minor  in  life, 
or  for  that  of  education,  which  may 
give  the  means  of  future  establish- 
ment, than  for  that  of  mere  mainte- 
nance, because  such  expenditures  are 
made  with  a  view  to  the  future  as  well 
as  the  present,  and  may  be  regarded 
as  the  conversion  of  capital  from  one 


form  into  another,  rather  than  its 
absolute  extinguishment ;  Williams's 
case,  3  Bland,  186  ;  Hanson  v.  Chap- 
man, lb.  198.  No  case,  however, 
can  be  stronger  in  favor  of  an  allow- 
ance out  of  principal,  than  that  of  ill 
health,  or  of  such  weakness  of  mind 
or  body,  as  renders  the  ward  incapa- 
ble of  supporting  himself,  and  requires 
a  greater  outlay  than  his  income  can 
affijrd,  to  give  the  means  of  support 
and  of  restoration  to  health ;  Long 
V.  Nbrcom,  2  Iredell,  Equity,  354. 
Under  ordinary  circumstances,  the 
court  will,  however,  require  the  guar- 
dian or  trustee  to  apply  for  directions, 
before  making  an  outlay  of  the  in- 
fant's principal  for  any  purpose,  and 
will  look  with  disfavor  on  an  attempt 
to  obtain  a  subsequent  ratification,  of 
that  which  ought  not  to  have  been 
done  without  a  previous  authority; 
M'Dowelly.  Caldwell,  2  M'Cord,  Ch. 
43;  Davis  v.  Roberts,  1  Smedes  & 
Marshall,  Ch.  548 ;  Myers  v.  Wade,  6 
Randolph,  444;  Davis  v.  JSarlmess, 
1  Gilman,  173.  When,  however,  the 
nature  of  the  case,  or  the  want  of  a 
tribunal  competent  to  direct  the  course 
and  amount  of  expenditure,  has  pre- 
vented such  an  application,  it  will  be 
excused,  and  the  account  confirmed 
when  subsequently  presented ;  1  Ash- 
mead, 34 ;  Long  v.  Nbrcom,  2  Ire- 
dell, Equity,  354 ;  Sparhawk  v.  Bu- 
ell,  9  Vermont,  41.  And  it  seems 
that  a  guardian  will  always  obtain  an 
allowance  for  expenditures  made  out 
of  principal,  when  he  can  make  out 
such  a  case  of  necessity,  as  would 
have  precluded  all  question  as  to  the 
proper  course,  had  the  question  been 
brought  before  the  court  by  a  request 
for  ;  directions  ;  Long  v.  Norcom  ; 
Withers  v.  Hickman,  6  B.  Monroe, 
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293 ;    In   the    matter   of  Bostwick, 
supra.     The  burden  of  proof  lies,  in 
sucli  cases,  on  the  guardian ;  he  can 
only  succeed  so  far  as  he  makes  out 
his  case  specially  and  affirmatively; 
Holmes  v.  Logan,  3  Strobhart,  Eq. 
81 ;  Downey  v.  Bulloch,  7  Iredell,  Eq. 
102 ;  and  he  must,  as  it  would  seem 
show,   not    only   that    the   necessity 
existed,  but  that  it  was  so  immediate 
and  pressing  as  not  to  admit  of  delay, 
and   to  justify   him   in    assuming  a 
power  for  which  it  would  otherwise 
have  been  his  duty  to  ask ;  Downey 
V.  Bullock.     In  Villard  v.  Chovin,  2 
Strobhart,  Equity,  40,  the  court  held 
the  following  language,  in  refusing  to 
allow  charges  in  the  account  of  a  guar- 
dian, for  unauthorized  expenditures 
made  oUt  of  principal,  for  the  sup- 
port of  the  ward.     "  The  objection- 
able expenditures  run  through  a  series 
of  years,  during  which  it  was  easy  to 
have  made  application  for  the  sanc- 
tion of  the  court.      An  expenditure 
made  upon  an   emergency  suddenly 
arising,  and  acted  on  by  the  guardian, 
might  afterwards  be  sanctioned  by  the 
court,  when  it  proved  to  have  been 
for  the  benefit  of  the  ward.     But  un- 
authorized   encroachments  upon  the 
capital  by  the  guardian  are  not  to  be 
encouraged,  and  it  must  be  a  strong 
case  that  would  be  exempted  from  the 
operation  of  the  general  rule."   When, 
therefore,  a  parent,  or  one  standing  in 
loco  parentis,  and  consequently  bound 
prima  facie  to  support  the  infant,  ap- 
plies for  an  allowance  out  of  princi- 
pal, on  account  of  unauthorized  ex- 
penditures,   the    case   must   be  very 
clear  to  justify  an  assent  to  the  appli- 
cation ;  Davis  v.  Roherts,  1  Spaedes 
&  Marshall,  Ch.  543 ;  Myers  v.  Wade, 
6  Kandolph,  444.     But  the  decision 


of  Chancellor  Kent,  in  The  matter  of 
Bostwick,  clearly  shows  that  even  in 
this  case,  equity  will  not  allow  the 
parent  to  be  a  loser,  when  the  expen- 
ditures were  manifestly  necessary  for 
the  support  of  the  infant. 

The  extent  and  limit  of  the  powers 
of  chancery,  with  reference  to  the  pro- 
perty of  infants,  were  summed  up  by 
Nelson,  J.,  in  giving  his  opinion  in 
the  recent  case  of  Williamson  v.  Berry, 
8  Howard,  495,  531,  in  the  following 
language  :  "  The  court  of  chancery 
possesses  an  inherent  jurisdiction, 
which  extends  to  the  care  of  the  per- 
sons of  infants  so  far  as  is  necessary 
for  their  protection  and  education ; 
and  also  to  the  care  of  their  property, 
real  and  personal,  for  its  due  manage- 
ment and  preservation,  and  proper 
application  for  their  maintenance. 

"  The  court  is  the  general  guardian, 
and  on  the  institution  of  proceedings 
therein  involving  rights  of  person  or 
property  concerning  them,  they  are 
regarded  as  wards  of  the  court,  and 
as  under  its  special  cognizance  and 
protection ;  and  no  act  can  be  done 
affecting  either  the  person  or  proper- 
ty, or  the  condition  of  infants,  except 
under  the  express  or  implied  direc- 
tion of  the  court  itself,  and  everything 
done  without  such  direction  is  treated 
as  a  violation  of  the  authority  of  the 
court,  and  the  offending  party  deemed 
guilty  of  a  contempt,  and  treated 
accordingly;  (2  Story,  Eq.  §§  1341, 
1352, 1353  ;  3  Johns.  Ch.  49  ;  4  Id. 
378 ;  2  Id.  542 ;  6  Paige,  366,  391 ; 
10  Vesey,  52-;  Maopherson  on  the 
Law  of  Infants,  p.  103;  Appendix, 
1 ;   Smith  v.  Smith,  3  Atk.  304.) 

"  If  the  father  is  not  able  to  main- 
tain his  children,  the  court  will  order 
maintenance  out  of  their  own  estate ; 
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and  the  inability  need  not  depend  upon 
insolvency;  but  inability,  from  limited 
means,  to  give  the  child  an  education 
suitable  to  the  fortune  possessed  or 
expected  ;  {BucJcworth  v.  Buckworth, 
1  Cox,  80 ;  Jervois  v.  Silk,  Cooper, 
52.)  The  allowance  will  be  made  al- 
though the  devise  or  settlement  under 
which  the  property  is  held  contains 
no  direction  for  maintenance,  (lb.,) 
but  even  directs  the  income  to  accu- 
mulate; (5  Yes.  194,  195,  note,  197, 
note ;  10  Id.  44 ;  4  Sim.  132 ;  Mac- 
pherson,  Ch.  21,  §  2,  p.  223.) 

"  It  is  also  settled,  that  where  there 
are  legacies  to  a  class  of  children, 
for  whom  it  would  be  beneficial 
that  maintenance  should  be  allowed, 
though  the  will  does  not  authorize 
it,  but  directs  an  accumulation  of  the 
income,  and  the  principal,  with  the 
accumulation,  to  be  paid  over  at  twen- 
ty-one, with  survivorship  in  case  any 
should  die  under  age,  the  court  will 
direct  maintenance,  (11  Ves..  606; 
12  Id.  204;  2  Swanst.  436;)  but  if 
there  is  a  gift  over,  it  will  not  be 
allowed  without  the  consent  of  the 
ultimate  devisee,  (11  Ves.  202;  5  Id. 
193,  i^ote ;  Ward  on  Legacies,  303 ; 
Macpherson,  232,  233,  234.) 

"  So  the  court  will  break  in  upon 
the  principal  where  the  income  is  in- 
sufficient for  maintenance  and  educa- 
tion, (1  Jac.  &  Walk.  253 ;  1  Euss. 
&  Mylnes,  499,  575;)  and  will  break 
in  upon  it  for  fast  payments,  (2  Vern. 
137 ;  2  P.  Wms.  23 ;)  and  where  the 
father  is  unable  to  maintain  his  chil- 
dren, and  has  contracted  debts  for 
this  purpose,  or  for  their  education, 
the  court  will  direct  a  reimbursement 
out  of  the  children's  estate,  (6  Ves. 
424,454;  1  Bro.  C.  C.  387;  Mac- 
pherson, 9,  p.  246;)  and  will,  if  the 


father  or  mother  is  in  narrow  circum- 
stances, in  fixing  the  allowance,  have 
regard  to  them,  increasing  it  for  the 
benefit  of  the  family;  (1  Ves.  160; 
2  Bro.  C.  C.  251;  1  Beav.  202;  1 
Cox,  179.) 

"  The  management  and  disposition 
of  the  estates  of  infants,  which  I  have 
thus  referred  to,  and  briefly  stated 
with  the  authorities,  are  among  the 
mass  of  powers  upon  this  subject  which 
belong  to  the  original  and  inherent 
jurisdiction  of  the  Court  of  Chancery. 
They  relate  to  their  personal,  and  the 
income  of  their  real  estate,  the  court 
having  no  inherent  power  to  direct  a 
sale  of  the  latter  for  their  mainte- 
nance or  education ;  that  power  rests 
with  the  legislature." 

It  is  evident  from  what  is  here  said, 
that  the  inherent  powers  of  chancery 
do  not  extend  to  the  sale  of  an  in- 
fant's real  estate,  however  essential  to 
his  welfare,  or  necessary  for  his  sup- 
port, and  that  a  sale  decreed  under 
an  authority  given  by  the  legislature, 
will  be  void  if  it  fall  beyond  the 
limits  of  the  power  thus  conferred. 
The  court  accordingly  held  that  a 
conveyance  of  the  land  of  children 
by  their  father,  in  payment  of  his 
own  debts,  passed  no  title,  although 
made  under  a  decree  based  upon  an 
act  of  assembly,  which  authorized  him 
to  sell  and  invest  the  proceeds  for 
their  benefit,  under  the  direction  of 
the  chancellor.  Nelson,  J.,  however, 
dissented  from  this  decision,  on  the 
ground  that  although  the  power  given 
by  the  act  had  been  improperly  exer- 
cised, the  sale  was  within  it,  and  had 
been  so  held  by  the  courts  of  New 
York,  in  Clarke  v.  Van  Surlay,  15 
Wend.  436,  and  Cochran  v.  Van 
Surlay,  20  Id.  365.     It  is,  however, 
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well  settled  on  tte  one  hand,  that  a 
sale  manifestly  beyond  the  jurisdic- 
tion of  the  court  which  decrees  it, 
will  he  void  whether  the  jurisdiction 
be  general  or  derived  from  a  special 
grant;  and  on  the  other,  that  where 
jurisdiction  exists,  the  sale  will  not 
be  vitiated  by  an  irregularity  in  its 
exercise ;  Grignon's  Lessee  v.  Astor, 
2  Howard,  319 ;  Rogers  v.  Dill,  6 
Hill,  415 ;  1  Smith's  Leading  Cases, 
847,  5th  Am.  ed. 

The  necessity  for  a  power  adequate 
to  the  protection  of  the  persons  of  in- 
fants, and  its  existence  as  part  of  the 
equitable  jurisprudence  of  this  coun- 
try, were  strikingly  illustrated  by  the 
case  of  Aymar  v.  Roff,  3  Johnson, 
Ch.  49.  The  defendant  had  taken 
advantage  of  the  youth  and  igno- 
rance of  the  plaintiff,  who  was  under 
the  age  of  twelve  years,  to  inveigle 
her  into  a  marriage,  from  which  she 
dissented  as  soon  as  she  was  informed 
of  the  nature  of  the  contract  into 
which  she  had  entered,  and  of  the 
duties  and  obligations  which  it  im- 
posed upon  her.  The  bill  which  was 
filed  in  her  name,  and  that  of  her 
father  for  himself,  and  as  her  next 
friend,  set  forth  these  facts,  and  prayed 
that  she  might  be  declared  a  ward  of 
the  court,  and  that  the  defendant 
might  be  restrained  from  having  any 
intercourse  or  correspondence  with 
her.  The  relief  thus  prayed  for  was 
granted,  and  it  would  seem  from  a 
note  of  the  reporter,  that  the  court 
might  have  been  disposed  to  go  fur- 
ther in  vindication  of  the  outrage  on 
the  rights  of  the  father,  as  guardian, 
had  further  steps  been  asked  for  on 
his  part  or  that  of  his  daughter. 

The  right  of  chancery  to  exert  a 
superintending  care  for  the  protection 


of  infants,  was  carried  still  further  in 
Cowls  V.    Cowls,  3  Gilman,  435,  and 
exercised  by  removing  them  from  the 
custody  of  the  father,  and  delivering 
them  to  the  care  of  the  mother,  on 
the  ground  that  his  course  of  life  was 
so  grossly  immoral,  that  a  residence 
in  his  house  would  expose  them  to 
vitiating    and    contaminating    influ- 
ences.    In  this  case,  the  father  had 
been  divorced  from  his  wife,  for  adul- 
tery with  a  woman  whom  he  continued 
to  cohabit  with  as  a  mistress,  and  the 
court  went  beyond  the  English  pre- 
cedents, by  making  their  jurisdiction 
on  behalf  of  the  infants  available,  not- 
withstanding their  want  of  fortune, 
through  the  medium  of  an  order,  re- 
quiring the  father  to  pay  a  small  sum 
annually  for  their  maintenance.    The 
reasons  in  favor  of  having  a  power 
adequate  to   protect  those  who  are 
peculiarly  unable   to    protect   them- 
selves, are  too  obvious  for  comment, 
whatever  may  be  thought  of  its  lia- 
bility to  abuse,  and  of  the   difficulty 
of  applying  it  with  delicacy  and  dis- 
crimination ;  and  in   Coiols  v.  Cowls, 
it  was  held  to  form  an  integral  part 
of  the  original  jurisdiction  of  chan- 
cery.    "  The  power,"  said  the  court, 
"  of  the  Court  of  Chancery  to  inter- 
fere with  and   control,  not  only  the 
estates,  but  the  persons  and  custody 
of  all  minors  within  the  limits  of  its 
jurisdicton,  is  of  very  ancient  origin, 
and  cannot  now  be  questioned.     This 
is  a  power  which    must  necessarily 
exist  somewhere,  in  every  well  regu- 
lated society,  and  more  especially  in 
a  republican  government,  where  each 
man  should  be  reared  and  educated 
under  such  influences  that  he  may  be 
qualified   to  exercise   the  right  of  a 
freeman,  and  take  part  in  the  govern- 
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ment  of  the  countty.  It  is  a  duty, 
then,  which  the  country  owes  as  well 
to  itself,  as  to  the  infant,  to  see  that 
he  is  not  abused,  defrauded  or  ne- 
glected, and  the  infant  has  a  right  to 
this  protection.  While  a  father  so 
conducts  himself  as  not  to  violate  this 
right,  the  court  will  not,  ordinarily, 
interfere  with  his  parental  control. 
If,  however,  by  his  neglect  or  his 
abuse,  he  shows  himself  devoid  of  that 
affection,  which  is  supposed  to  qualify 
him  better  than  any  other  to  take 
charge  of  his  own  offspring,  the  court 
may  interfere,  and  take  the  infant 
under  its  own  charge,  and  remove  it 
from  the  control  of  the  parent,  and 
place  it  in  the  custody  of  a  proper  per- 
son, to  act  as  guardian,  who  may  be 
a  stranger. 

"  The  powers  and  the  duty  of  the 
court,  on  this  branch  of  the  subject, 
are  very  satisfactorily  laid  down  by 
Story.  He  says  :  '  The  jurisdiction 
of  the  Court  of  Chancery  extends  to 
the  case  of  the  person  of  the  infant, 
so  far  as  is  necessary  for  his  protec- 
tion and  education,  and  to  the  care  of 
the  property  of  the  infant,  for  its  due 
management  and  preservation,  and 
proper  application  for  his  maintenance. 
It  is  upon  the  former  ground  princi- 
pally, that  is  to  say,  for  the  due  pro- 
tection and  education  of  the  infant, 
that  the  court  interferes  with  the  or- 
dinary rights  of  parents,  as  guardians 
by  nature  or  by  nurture,  in  regard  to 
the  custody  and  care  of  their  children. 
For  although,  in  general,  parents  are 
entrusted  with  the  custody  of  the  per- 
sons and  education  of  their  children, 
yet  this  is  done  upon  the  natural  pre- 
sumption that  the  children  will  be 
properly  taken  care  of,  and  will  be 
well  brought  up,  with  a  due  education 


in  literature,  and  morals,  and  religion, 
and  that  they  will  be  treated  with 
kindness  and  affection.  But  when- 
ever this  presumption  is  removed; 
whenever  (for  example)  it  is  found 
that  a  father  is  guilty  of  gross  ill- 
treatment  or  cruelty  towards  his  in- 
fant children;  or  that  he  is  in  con- 
stant habits  of  drunkenness,  and  blas- 
phemy, or  low  and  gross  debauchery ; 
or  that  he  professes  atheistical  and 
irreligious  principles ;  or  that  his  do- 
mestic associations  are  such  as  to  tend 
to  the  corruption  and  contamination 
of  his  children ;  or  that  he  otherwise 
acts  in  a  manner  injurious  to  the 
morals  or  interests  of  his  children  ;  in 
every  such  case,  the  Court  of  Chan- 
cery will  interfere,  and  deprive  him 
of  the  custody  of  his  children,  and 
appoint  a  suitable  person  to  act  as 
guardian,  and  to  take  care  of  them, 
and  superintend  their  education;'  2 
Story,  Eq.  Jur.  §  1341. 

"  Infants  thus  taken  under  the 
charge  of  the  Court  of  Chancery  for 
the  protection  of  their  persons  or  pro- 
perty, are  called  wards  of  the  court, 
and  the  guardian,  or  person  appointed 
by  the  court  to  act  as  guardian,  is  an 
officer  of  the  court,  and  is  entirely 
under  its  direction  and  control,  and 
entitled  to  its  aid  in  enforcing  a  pro- 
per obedience  and  submission  on  the 
part  of  the  ward,  and  to  prevent  the 
improper  interference  of  third  persons. 
A  jurisdiction  thus  extensive,  and 
liable  as  we  have  seen,  to  enter  into 
the  domestic  relations  of  every  family 
in  the  community,  is  necessarily  of  a 
very  delicate,  and  often  of  a  very  em- 
barrassing nature ;  and  yet  its  exercise 
is  indispensable  in  every  well  governed 
society.  It  is  indispensably  necessary 
to  protect  the   persons  and  preserve 


272 


GUAEDIANSHIP     OP     MINORS. 


tlie  property  of  those  who  are  unable 
to  pretect  and  take  care  of  them- 
selves." 

In  M'Cord  v.  Ochiltree,  8  Black- 
ford, 15,  it  was  again  said,  that  the 
necessity  for  the  existence  of  a  power 
adequate  to  the  protection  of  minors 
was  obvious,  and  that  it  was  embraced 
in  every  general  legislative  or  consti- 
tutional grant  of  chancery  powers. 
In  Maguire  v.  Maguire,  7  Dana,  181, 
the  court  incidentally  remarked,  that 
the  protection  of  infants  from  brutal 
treatment  by  their  parents,  formed  a 
part  of  the  judicial  jurisdiction  of 
chancery,  and,  as  such,  might  be  ex- 
ercised in  this  country  as  well  as  in 
England.  In  The  State  v.  Stigall,  2 
New  Jersey,  286,  the  court  cited  and 
relied  upon  2  Story's  Equity,  sect. 
1341,  as  sustaining  the  same  proposi- 
tion ;  and  the  right  of  chancery  to  in- 
terfere for  the  protection  of  infants 
against  the  abuse  of  parental  authority, 
or  the  influences  of  parental  authority, 
by  removing  them  from  the  custody 
of  the  parents,  has  been  authoritative- 
ly asserted  in  several  other  instances, 
and  said  to  result  from,  and  be  a  part 
of  the  control  and  supervision  which 
equity  is  estitled  to  exercise  over  all 
guardians,  whether  they  derive  their 
authority  from  nature,  from  the  dele- 
gation of  the  father,  or  from  the  ap- 
pointment of  a  court  of  probate,  or 
other  competent  tribunal;  Wood  v. 
Wood,  5  Paige,  596,  605 ;  The  People 
V.  Wilcox,  22  Barbour,  178;  In  the 
matter  of  Wohtonecraft,  4  Johnson, 
Ch.  80;  Miner  v.  Miner,  11  Illinois, 
43.  The  common  law  right  of  the 
father  to  regain  possession  of  his  chil- 
dren by  recaption,  or  to  maintain  an 
action  on  the  case  against  those  who 
seduce  or  inveigle  them  away,  may  be 


and  probably  is  indisputable,  even  if 
the  old  writ  of  trespass  for  the  abduc- 
tion of  a  son  or  daughter,  was  confined 
solely  to  those  children  who  were  also 
heirs;  8  Blackstone,  Com.  140;  In 
the  matter  of  Kotman,  2  Hill,  S.  C. 
363,  366  ;  but  the  existence  of  a  right 
at  law,  is  obviously  no  reason  why  its 
use  should  not  be  controlled,  or  its 
abuse  prevented  by  equity. 

But  whatever  the  powers  and  duties 
of  the  tribunals  may  be,  when  the 
right  of  a  father  is  brought  directly 
before  them  for  adjudication,  either 
in  the  form  of  a  suit  at  common  law, 
against  those  who  have  removed  or 
withheld  his  children,  or  in  that  of  an 
application  to  chancery  to  restrain  or 
supersede  the  exercise  of  the  parental 
office,  they  may,  unquestionably,  ex- 
ercise a  sound  judicial  discretion, 
when  their  aid  is  sought  through  the 
medium  of  a  writ  of  habeas  corpus, 
which  issues  not  for  the  benefit  of  the 
relator,  but  for  that  of  the  party  in 
whose  behalf  he  makes  the  applica- 
tion, and  when  the  good  of  the  child, 
rather  than  of  the  parent,  is  conse- 
quently the  first,  if  not  the  only  mat- 
ter for  consideration.  In  the  matter 
of  Waldron,  13  Johnson,  419;  Gish- 
tvilerr.  Dodez,  4  Ohio,  N.  S.  615; 
The  People  v.  Ghegaray,  18  Wend. 
637 ;  The  United  States  v.  Green,  3 
Mason,  482 ;  The  State  v.  Smith,  6 
Grreenleaf,  462.  Strictly  speaking, 
indeed,  the  intervention  of  the  court, 
under  a  habeas  corpus,  is  limited  to 
removing  the  unlawful  restraint,  if 
any,  which  has  been  put  on  the  in- 
fant, and  then  leaving  the  father  free 
to  take  possession  of  it  by  virtue  of 
his  parental  authority,  unless  he  has 
shown  himself  unfit  to  be  entrusted 
with  the  care  of  his  child,  when  the 


BYRE  V.  COUNTESS  OE  SHAETSBURY. 


273 


latter  will  be  protected,  until  it  is 
again  in  the  safe  keeping  of  those  by 
whom  it  has  been  produced  in  obedi- 
ence tothemandateof  thecourt.  Inihe 
matter  of  Kottman,  2  Hill,  S.  0.  363; 
In  the  matter  of  Wolstonecraft,  4  John- 
son, Ch.  80;  The  State  v.  Smith,  6 
Greenleaf,  462.  And  although  the 
court  may,  if  it  think  fit,  go  further  and 
promote  the  true  welfare  of  children, 
who  are  too  young  to  decide  for  them- 
selves, by  actually  delivering  them  to 
the  father ;  yet  the  whole  matter  lies 
absolutely  in  its  discretion,  and  it  will 
.do  nothing  which  can  tend  to  preju- 
dice the  minor  in  whose  behalf  it  is 
acting;  The  United  States  v.  Green, 
8  Mason,  482;  The  State  v.  Stec/el ; 
Armstrong  v.  Stone,  9  Grrattan,  102 ; 
The  State  v.  Paine,  4  Humphreys, 
523.  In  The  Commonwealth  v.  Ad- 
dicks,  5  Binney,  520,  the  court  re- 
fused to  remove  children  of  tender  age 
from  the  mother,  on  a  habeas  corpus 
issued  by  the  father,  although  she  had 
been  divorced  from  him,  for  adultery 
committed  with  a  man  whom  she  had 
since  married,  on  the  ground,  that  her 
conduct  and  character  were  good  in 
other  respects,  and  that  the  youth  of 
the  children  rendered  maternal  care 
necessary.  But,  on  the  renewal  of 
the  application,  at  a  subsequent  period, 
the  court  delivered  the  children  to  the 
father,  as  having  reached  a  time  of 
life,  at  which  the  mother's  superin- 
tendence was  less  essential  to  their 
physical  welfare,  and  when  it  might 
be  presumed  that  their  principles 
would  be  exposed  to  injury  from  her 
character  and  example;  The  Com- 
monwealth V.  Addicks,  2  S.  &  K.  174. 

"  The  case,"  said  Tilghman,  C.  J., 
in  delivering  his  opinion  on  this  oc- 
casion, "  was  brought  before  the  court 
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between  two  and  three  years  ago,  when 
on  account  of  the  tender  age  of  the 
infants,  it  was  judged  improper  to 
take  them  from  the  mother.  The  law 
was  at  that  time  fully  considered  and 
declared  by  the  court.  We  are  not 
confined  to  an  abstract  question  on  the 
rights  of  guardianship,  but  are  deter- 
mined according  to  our  discretion,  on 
the  expediency  of  delivering  the  in- 
fants to  the  custody  of  the  father. 
The  great  object  of  the  haheas  corpus 
is  to  free  the  person  from  illegal  re- 
straint. That  being  done,  the  court 
may  proceed  farther  or  not  as  circum- 
stances require.  These  children  do 
not  stand  before  us  in  the  same  situa- 
tion as  formerly.  The  eldest  has  now 
arrived  at  a  critical  age ;  every  moment 
is  important;  and  the  education  of 
the  next  three  years  will  probably  be 
decisive  of  her  fate.  The  case  of  the 
youngest  is  not  so  urgent.  But  it  is 
important  that  the  sisters  should  not 
be  separated.  When  we  decide  for 
one,  therefore,  we  must  decide  for 
both.  I  wish  not  to  wound  the  feel- 
ings of  the  mother  by  unnecessary 
censure,  but  the  case  being  brought 
before  the  court,  it  is  impossible  to 
shut  our  eyes  on  the  impropriety  of 
her  conduct.  She  was  divorced  from 
her  first  husband  for  a  great  crime, 
and  whatever  may  be  her  opinion  of 
her  second  marriage,  we  know  that  it 
is  void  by  the  law  of  this  state.  Yet 
I  view  her  not  as  a  vulgar  prostitute. 
Far  from  it.  She  may  have  been 
ignorant  of  the  law,  which  rendered 
her  marriage  void,  and  it  has  not  been 
suggested,  that  she  has  been  unfaith- 
ful to  the  man  whom  she  now  calls 
her  husband.  She  is  said  to  have  re- 
ceived a  good  education  in  a  convent 
in  Canada,  and  having  been  married 
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by  her  mother's  command,  at  too  early 
au  age,  to  a  man  with  whom  she  had 
no  previous  acquaintance,  she  dis- 
covered, too  late,  that  neither  her 
years,  her  habits,  her  education,  nor 
her  disposition,  accorded  with  those 
of  her  husband.  Hence  her  guilt,  and 
her  misfortunes.  She  may  be  pitied, 
but  cannot  be  justified.  But  what  is 
to  be  said  to  the  claim  of  the  father, 
who  demands  the  custody  of  his  chil- 
dren; who  expresses  his  anxiety  for 
their  future  welfare ;  who  asserts  his 
ability  to  protect  and  support  them ; 
and  declares  his  intention  of  placing 
them  under  the  immediate  superin- 
tendence of  the  mother  of  Blrs.  Lee, 
or  of  her  brother,  who  is  married  to 
a  respectable  woman,  and  now  resides 
at  New  York  ?  What  effect  will  the 
decision  of  this  court  have  on  the 
morals  of  these  children,  from  whom 
the  unfortunate  history  of  their  pa- 
rents can  be  no  longer  concealed  ?  If 
they  are  permitted  to  remain  with 
their  mother,  will  they  not  conclude 
that  her  conduct  is  approved  ?  There 
is  one  circumstance  which  has  great 
weight  with  me.  I  am  satisfied,  that 
either  from  books,  from  conversation, 
or  from  the  unfortunate  speculation  of 
her  own  mind,  the  mother  has  fallen 
into  a  fatal  error,  on  a  fundamental 
point  of  morals — the  obligation  of  the 
marriage  contract.  It  is  the  more  in- 
cumbent on  us,  therefore,  to  guard  the 
children  against  the  consequences  of 
this  pernicious  mistake,  and  to  fortify 
their  minds,  by  inspiring  them  with 
fixed  principles  on  this  essential  arti- 
cle. At  the  present  moment  they 
may  not  reflect  on  the  subject,  but 
they  soon  will ;  and  when  they  in- 
quire, why  it  was  that  they  were  sepa- 
rated from  their  mother,  they  will  be 


taught,  as  far  as  our'opinions  can  teach 
them,  that  in  good  fortune  or  in  bad, 
in  sickness  or  in  health,  in  happiness 
or  in  misery,  the  marriage  contract, 
unless  dissolved  by  the  law  of  the 
country,  is  sacred  and  inviolable.  For 
these  reasons,  and  many  others  which 
it  is  unnecessary  to  mention,  I  am  of 
opinion,  that  the  children  should  be 
delivered  to  their  father." 

In  the  matter  of  Waldron,  13  John- 
son, 418,  the  court  pushed  this  course 
of  decision  still  further,  by  refusing 
to  remove  a  child  at  the  instance  of 
the  father,  from  the  custody  of  its. 
maternal  grandfather,  by  whom  it  had 
been  educated;  the  pecuniary  cir- 
cumstances of  the  grandfather  being 
good,  and  those  of  the  father  much 
embarrassed ;  and  this  case  was  cited 
with  approbation,  by  Story,  in  The 
United  States  v.  Green,  3  Mason, 
482,  and  said  to  present  the  rule 
which  should  be  followed  under  simi- 
lar circumstances.  In  The  People  v. 
Mercein,  8  Paige,  47,  the  proper  course 
to  be  adopted,  with  reference  to  mi- 
nors, when  the  question  arises  on  a 
writ  of  habeas  corpus,  was  again  held 
to  depend  on  a  sound  judicial  discre- 
tion, exercised  with  a  view  to  their 
benefit,  rather  than  the  technical  or 
legal  right  of  the  party  who  sues  out 
the  writ.  The  chancellor,  conse- 
quently, refused  to  take  children  of 
tender  years  from  their  mother,  for 
the  purpose  of  delivering  them  to 
their  father,  although  she  had  sepa- 
rated herself  from  him,  and  returned 
to  her  father's  house  without  suffici- 
ent cause.  The  course  thus  taken, 
was  subsequently  approved  by  the 
Court  of  Errors,  in  Mercein  v.  The 
People,  25  "Wend.  64.  But  when  the 
case  was  brought  before  the  Supreme 
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Court,  eighteen  months  afterwards, 
the  right  of  the  father  was  said  to  be 
paramount  in  every  case,  where  no  im- 
perative reason  is  shown  against  it, 
and  the  child  which  had  been  the  in- 
nocent cause  of  this  long  and  pro- 
tracted litigation,  was  withdrawn  from 
the  care  of  the  mother  and  delivered  to 
the  father,  although  not  yet  five  years 
old,  and  of  feeble  constitution ;  3  Hill, 
399.  The  result  of  the  authorities  as 
a  whole,  would  seem  to  be,  that  the 
right  of  the  father  is  superior  to  that 
of  every  other  person,  and  can  only  be 
•made  to  yield  when  it  is  manifestly  in- 
consistent with  the  health  and  welfare 
of  the  child ;  The  Slate  v.  Stigal,  2 
New  Jersey,  286;  Wood  v.  Wood,  3 
Alabama,  756 ;  The  People  v.  Ghegary, 
18  Wend.  637 ;  The  State  v.  Paine, 
4  Humphreys,  523 ;  In  the  matter  of 
Kottman,  2  Hill,  S.  C.  363 ;  Spear 
V.  Spear,  9  Richardson,  Equity,  188, 
195 ;  Gishwiler  v.  Dodez,  4  Ohio, 
N.  S.  615.  Hence,  in  a  contest  be- 
tween husband  and  wife,  for  the  pos- 
session of  their  children,  the  prefer- 
ence should  be  given  to  the  husband, 
unless  there  is  something  in  their  age 
or  condition,  or  in  his  character  or 
position,  as  compared  with  hers,  to 
warrant  the  belief  that  a  continuance 
with  the  mother  is  essential  to  their 
moral  and  physical  well  being ;  The 
People  V.  Mercein,  3  Hill,  399  ;  The 
People  V.  Humphreys,  24  Barbour, 
521;  The  State  v.  Paine,  4  Hum- 
phreys, 523 ;  The  United  States  v. 
Green,  3  Mason,  482 ;  Tarkington  v. 
The  State,  1  Carter,  171.  The  inves- 
tigation must,  therefore,  necessarily 
take  a  wide  range,  and  embrace  an 
examination  of  the  age  and  health  of 
the  children,  of  the  character  and 
habits  of  both  parents,  and  even  of 


the  origin  and  merits  of  the  dispute 
which  has  led  to  their  separation,  so 
far,  at  least,  as  these  tend  to  throw  ' 
light  on  character  and  habits;  The 
People  V.  Merlin,  8  Paige,  48 ;  The 
People  V.  Humphreys ;  Gishwiler  v. 
Dodez;  a  wife  who  has  embittered 
her  husband's  life,  and  rendered  his 
home  unhappy  by  ill  temper  or  con- 
duct, being  prima  facie  unfit  to  have 
the  charge  and  education  of  those, 
whose  age  and  position  renders  them 
wholly  dependent  upon  her  care  and 
good  feeling;  The  People  v.  Hum- 
phreys, 24  Barbour,  521.  And  in 
Gishwiler  v.  Dodez,  Ranney,  J.,  went 
so  far  as  to  express  an  opinion  in  op- 
position to  the  view  taken  by  the  ma- 
jority of  the  court,  that  the  father  and 
mother  stand  on  an  equal  footing,  and 
that  the  law  should  not  take  an  infant 
from  the  custody  of  the  one,  for  the 
purpose  of  giving  it  to  another,  un- 
less it  is  apparent  that  the  welfare  of 
the  child  will  be  promoted  by  the 
transfer.  But,  although  this  is  un- 
doubtedly the  rule,  as  between  two 
tenants  in  common,  of  a  house  or 
other  chattel,  it  is  obviously  objec- 
tionable, when  a  relation  so  sacred  as 
that  of  parent  and  child  is  in  ques- 
tion, from  its  tendency  to  relax  the 
bonds  of  parental  authority,  and  in- 
troduce discord  into  families,  by  de- 
livering that  which  should  be  deter- 
mined by  law,  to  the  sport  of  chance, 
or  leaving  it  as  a  prey  to  force  or 
artifice.  It  would,  however,  ap- 
pear to  be  well  settled,  that  when  a 
child  has  arrived  at  the  years  of  dis- 
cretion, although  not  of  age,  the  court 
will  not  use  a  habeas  corpus,  as  the 
means  of  controlling  its  freedom  of 
choice,  either  by  delivering  it  over  to 
its  father  directly,  or  by  allowing  him 


276 


GUARDIANSHIP     OP     MINORS. 


to  seize  it  while  returning  to  its  place 
of  residence ;  The  State  v.  Paine ; 
In  the  matter  of  Wohtonecraft ;  In 
the  matter  of  Kottman ;  The  People 
V.  Chegary. 

The  necessary resultof  the  principle, 
which  makes  the  welfare  of  the  child- 
ren the  primary  object,  in  an  investiga- 
tion under  a  writ  of  habeas  corpus,  is, 
that  the  refusal  of  one  tribunal  to  in- 
terfere, at  the  suit  of  the  father,  or  of 
any  other  person,  cannot  operate  either 
as  a  technical  or  constructive  estop- 
pel, after  the  age  or  situation  of  the 
infant  has  so  far  altered,  as  to  vary 
the  aspect  of  the  question,  and  ren- 
der that  expedient  on  a  new  hearing, 
which  was  not  so  when  it  was  de- 
cided in  the  first  instance ;  The  Peo- 
ple V.  Mercein,  3  Hill,  399. 

The  English  eases  take  the  ground, 
that  even  when  the  father  is  unfit  to 
be  trusted  with  the  care  and  education 
of  his  children,  the  only  remedy  is 
in  chancery,  and  that  a  common  law 
court  cannot  interfere  actively  with  his 
rights,  although  it  may  deny  him  its 
assistance  to  render  them  eifectual ; 
The  King  v.  Greenhill,  6  Nevile  & 
Manning,  244  j  In  re  Haleewill,  12  C. 
B.  223.  ■"  The  point,"  said  Cresswell, 
J.,  in  In  re  Halte.will,  "  was  expressly 
determined  in  this  court  in  Ux  parte 
Skinner,  9  J.  13.  Moore,  278,  (E.  C. 
L.  R.  vol.  17.)  So,  in  The  King  v. 
Greenhill,  6  N..&  M.  244,  (E.  C.  L. 
R.  vol.  36,)  it  was  held  by  the  Court 
of  Queen's  Bench,  that  the  father  is 
entitled  to  the  custody  of  his  children, 
to  the  exclusion  of  their  mother,  al- 
though they  be  within  the  age  of  nur- 
ture ;  and  that,  where  a  child  is  in  the 
custody  of  the  mother,  the  court  will 
compel  her  to  deliver  it  into  the  cus- 
tody of  the  father,  unless  it  appear  to 


the  court  that  the  child  will  be  im- 
properly restrained,  or  its  morals  con- 
taminated  by  being  placed   in   the 
father's   custody.     '  The   custody  of 
the  father,'  says  Lord  Denman,  'is 
the   proper   legal   custody.      Where 
there  is  danger  to  the  infant,  in  in- 
trusting it  to  the  care  of  the  father, 
the  court  will  not  act  upon  the  juris- 
diction which  they  possess.     There- 
fore, if  there  were  well-founded  ap- 
prehensions   of    the   father's   acting 
with  extreme  harshness  or  cruelty,  or 
with  gross  profligacy  or  immoral  con- 
duct, so  that  the  child  would  be  in 
danger  of  contamination,  the  court 
would  not  order  the  child  to  be  de- 
livered to  him.'     And  Littledale,  J., 
said  :  '  Upon  general  principles  of  law, 
the  father  is  entitled  to  the  custody 
of  the  children.      If  they  be  of  an 
age  to  judge  for  themselves,  they  have 
a  right  to  determine  where  they  will 
go  :  but,  if  they  be  not,  it  is  the 
bounden    duty  of    the   court  to  put 
them  in  that  custody  which  the  law 
points  out.     Supposing  the  children 
were  in  the  custody  of  a  third  person, 
and  the  question  was,  whether  the 
father  or  the  mother  should  be  intrust- 
ed with  them,  there  could  be  no  doubt 
that  the  court  would  order  them  to  be 
delivered  to  the  custody  of  the  father, 
and  any  application  of  the   mother 
would  not  be  attended  to.'     If  these 
children  were  of  an  age  to  judge  for 
themselves,  we  might  compel  their 
production.    But  this  application  does 
not  embrace  the  only  one  of  these  chil- 
dren who  is  of  such  age :   it  is  not 
suggested  that  she  is  in  any  improper 
custody.     As  to  the  other  children,  I 
think  the  cases  abundantly  show  that 
the  primary  right  of  custody  of  chil- 
dren is  in  their  father.     I  do  not  re- 
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member  any  case  where  a  court  of  com- 
mon law  has  interfered  in  any  way 
with  that  right.  Nor  is  there  any 
dictum  that  I  am  aware  of  which  goes 
to  any  such  extent.  The  case  of 
illegitimate  children  ohviously  stands 
upon  a  totally  different  footing." 
And  there  are  dicta  which  look  the 
same  way  in  this  country,  and  treat 
the  title  of  the  father,  when  actually 
in  possession,  as  too  sacred  to  be  af- 
fected by  anything  short  of  the  full 
and  searching  examination  of  a  bill 
in  chancery;  The  State  v.  Stigal,  2 
New  Jersey,  286,  288 ;  Armstrong  v. 
Stone,  9  Grattan,  102 ;  In  the  matter 
of  Kottman,  2  Hill,  S.  C.  363 ;  al- 
though the  point  has  not  yet,  as  it 
would  seem,  been  expressly  determin- 
ed, and  still  remains  open  for  future 
investigation.  But  there  can  be  no 
doubt  of  the  right  of  the  court  to  de- 
liver minors,  who  have  attained  an 
age  to  judge  for  themselves,  from  an 
improper  restraint  placed  upon  them 
by  the  father,  and  leave  them  to  choose 
their  own  future  residence;  In  the 
matter  of  Wohtonecraft,  4  Johnson, 
Ch.  180;  In  the  matter  of  Kottman; 
The  State  v.  Paine;  The  United 
States  V.  Green. 

In  The  People  r.  Mercein,  8  Hill, 
899,  the  court  were  clearly  of  opinion, 
that  the  father  could  not  be  debarred 
from  claiming  the  care  and  custody  of 
his  children,  by  a  covenant  that  they 
should  remain  with,  and  be  educated 
by  the  mother,  which  had  been  in- 
serted in  an  agreement,  by  which  both 
parties  had  stipulated  to  live  separate- 
ly and  apart  from  each  other,  on  the 
ground  that  the  paramount  right  of 
the  father  is  given  to  him  for  the  be- 
nefit of  society,  and  not  for  his  own, 
and  cannot  be  made  the  subject  of  a 


contract  of  sale  or  alienation,  as  if  it 
were  a  mere  right  of  property.  And 
the  view  thus  taken  is  in  some  mea- 
sure sustained  by  the  cases  of  Farns- 
worthY.  Richardson,  35  Maine,  267; 
and  Richardson  v.  Richardson,  32 
Id.  560 ;  where,  however  the  question 
grew  out  of  a  contract  with  strangers, 
and  not  between  the  wife  and  husband. 
In  The  State  v.  Smith,  6  Grreenleaf, 
462,  464,  a  different  view  was  taken, 
and  a  covenant  between  a  husband, 
and  a  trustee  for  the  wife,  that  the  wife 
should  be  entitled  to  withdraw  from 
her  husband,  if  ill-treated,  and  take  her 
children  with  her,  held  to  deprive  him 
of  all  right  to  the  society  or  care  of  his 
wife  and  offspring.  There  can,  how- 
ever, be  little  doubt,  that  the  agree- 
ment thus  sanctioned,  was  void  ah  ini- 
tio, as  assuming  to  authorize  and  pro- 
vide for  a  future  separation,  and  hold- 
ing out  incentives  to  mutual  discord, 
which  no  court  should  have  sanctioned 
with  its  approbation  ;  The  People  v. 
Merlin,  8  Paige,  47;  3  Hill,  399; 
post,  note  to  Stapilton  v.  Stapilton. 

The  principles  which  govern,  where 
a  father  is  seeking  to  keep  or  obtain 
the  care  and  possession  of  his  chil- 
dren, also  prevail  when  an  application 
is  made,  after  his  death,  by  the  mo- 
ther, except  that  while  the  rights 
which  she  derives  from  the  law,  are 
perhaps  less  clearly  defined  than  his ; 
Tlie  Commonwealth  v.  Murray,  4 
Binney,  487 ;  her  claims  to  the  cus- 
tody of  a  child  of  tender  years,  are 
sustained  by  the  strongest  considera- 
tions of  humanity  and  good  feeling, 
and  should  not  be  disregarded,  unless 
she  is  manifestly  unfit  for  the  perform- 
ance of  a  task  which  is  her  privilege  ; 
The  People  v.  Wilcox,  22  Barbour, 
178 ;  Armstrong  v.  Stone,  9  Grattan, 
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102.  The  welfare  of  the  infant  is, 
however,  the  primary  object  in  this, 
as  in  all  other  cases,  and  will  be  para- 
mount to  the  claims  of  either,  or  per- 
haps both  of  its  parents,  at  all  events, 
when  the  question  arises  on  a  habeas 
corpus ;  The  People  v.  Wilcox. 

The  rights  of  parents  to  the  cus- 
tody of  their  children,  have  been 
made  the  subject  of  legislative  enact- 
ments in  England,  and  in  some  of  the 
states  in  this  country,  which  reduce 
the  somewhat  undefined  and  arbitrary 
power  exercised  by  chancery  in  sus- 
pending or  superseding  the  parental 
authority  where  its  exercise  will  be 
peculiarly  injurious  to  the  offspring, 
to  greater  precision  and  certainty. 
The  acts  were  reviewed  in  the  recent 
case  of  Tarlcington  v.  The  State,  1 
Carter,  171,  where  Smith,  J.,  who 
delivered  the  opinion  of  the  court, 
held  the  following  language:  "By 
the  common  law,  the  father,  in  pre- 
ference to  the  mother,  was  entitled  to 
the  custody  of  the  children  of  the 
marriage ;  and  this  paternal  right  was 
always  enforced  in  cases  like  the  pre- 
sent, except  under  the  most  peculiar 
circumstances ;  The  King  v.  Greenhill, 
4  Ad.  &  El.  624.  See  also,  10  Ves. 
58 ;  Jao.  264,  n. ;  2  Russ.  1 ;  2  Sim. 
85.  When  it  was  clearly  established 
that  the  father  was  of  immoral  and 
irreligious  principles,  and  that  thus 
his  children  were  likely  to  be  corrupt- 
ed, the  aid  of  the  courts  to  compel 
their  delivery  to  him  has  been  refused, 
but  there  is  no  pretence  that  such  was 
the  fact  in  this  case.  An  absolute 
want  of  ability  to  provide  for  them, 
would  also,  no  doubt,  have  been  good 
cause  for  such  refusal,  but  the  proof 
in  this  ease  falls  short  of  establishin"' 

o 

such  want  of  ability. 


"  Very  recently,  the  common  law, 
by  which  the  father,  when  the  hus- 
band and  wife  lived  in  a  state  of  se- 
paration, was  entitled  to  the  absolute 
dominion  over  the  children,  to  the  ex- 
clusion of  the  mother,  has  been  ma- 
terially modified  by  the  statute,  both 
in  England  and  in  this  country.  By 
Stat.  2  &  3  Vic.  c.  54,  a  mother, 
(unless  an  adulteress,)  may,  by  peti- 
tion to  the  lord  chancellor  or  master 
of  the  rolls,  obtain  an  order  for  access 
to  her  infant  children,  but  at  such 
times  only,  and  subject  to  such  regu- 
lations, as  the  court  shall  think  pro- 
per ;  and  if  such  children  are  within 
the  age  of  seven  years,  the  mother 
may  obtain  an  order  that  they  shall 
be  delivered  to  her  and  remain  in  her 
custody  until  attaining  such  age.  See 
10  Sim.  291;  11  Id.  178.  In  New 
York,  a  wife  living  separate  from  her 
husband,  but  not  divorced,  may,  by  a 
statutory  provision,  sue  out  a  habeas 
corpus  to  have  the  minor  child  of  the 
marriage  brought  before  the  Supreme 
Court,  which  may  award  the  custody 
of  the  child  to  the  mother,  for  such 
time,  and  under  such  regulations,  as 
it  may  see  fit  to  prescribe,  the  court 
retaining  power,  from  time  to  time,  to 
vary,  modify,  or  annul  its  order;  2 
N.  Y.  E.  S.  148.  The  object  of  these 
statutes  is,  doubtless,  to  confer  upon 
the  courts  a  greater  discretionary 
power,  in  these  painful  cases  of  con- 
flict between  husband  and  wife  for 
the  custody  of  their  infant  offspring, 
than  they  were  at  liberty  to  exercise 
under  the  more  rigid  rules  of  the  com- 
mon law.  For  cases  on  this  subject, 
see  Ex  parte  M'Dowley,  8  Johnson, 
328;  Ex  parte  Waldron,  13  Id.  418; 
Ex  parte  Chegary,  18  "Wend.  637; 
Ex  parte  Nickerson,  19  Id.  16 ;  Ex 
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parte  Barry,  8  Paige,  47 ;  25  Wend. 
68;  3  Hill,  399.  The  present  Re- 
vised Statutes  of  this  state,  provide, 
that  when  any  husband  and  wife  shall 
live  apart,  without  being  divorced, 
either  party  may  apply  to  the  court 
having  jurisdiction,  for  a  writ  of 
habeas  corpus  to  have  a  minor  child 
of  the  marriage  brought  before  it,  and, 
on  the  return  of  such  writ,  the  court, 
on  due  consideration  of  the  age  and 
sex  of  the  child  or  children,  and  the 
respective  fitness  and  conditions  of  the 
parents,  may  award  the  custody  of 
the  child  or  children  to  either  parent, 


under  such  regulations  and  restric- 
tions, and  with  such  provisions  and 
directions,  as  the  case  may  require; 
R.  S.  p.  606,  §§  73,  74.  The  whole 
matter,  therefore,  is  now  left  to  the 
sound  discretion  of  the  court,  having 
regard  to  the  welfare  and  true  interest 
of  the  child,  as  well  as  the  permanent 
interests  of  society,  in  the  due  en- 
forcement of  matrimonial  obligations. 
This  statute,  however,  was  not  in  force 
when  this  case  was  before  the  Circuit 
Court.  As  the  law  then  stood,  the 
decision  was  unquestionably  correct." 


EQUITABLE  ASSIGNMENTS. 

*WARMSTREY  v.  LADT   TANFIELD. 

4  CAR.  1. 
KEPOETED   1   CH.   REP.    29.' 


[*610] 


Possibility  Assignable  in  Equity.] — A  grant  of  a  future  possibility  not 
good  in  law,  yet  a  possibility  of  a  trust  may  be  assigned  in  equity. 

The  plaintiflF's  title  appeared  to  be,  that  one  William  Freeman,  being  pos- 
sessed of  the  third  part  of  the  parsonage  for  the  whole  term  to  come,  granted 
all  his  interest  therein,  to  one  Alborough,  in  trust  for  the  use  of  the  said 
William  Freeman  and  Alice  his  wife,  during  their  lives,  and  after  to  the  use 
of  such  issue  male  of  their  two  bodies  as  the  said  William  should  by  will 
appoint ;  and  after,  the  said  William  appointed  the  premises  after  the  death 
of  the  said  Alice  unto  Richard  Freeman,  son  of  the  said  William  and  Alice ; 
and  that  the  said  interest  in  law  of  the  said  Alborough  came  by  mesne  convey- 
ance unto  John  and  Robert  Palmer ;  and  that  the  said  Richard  Freeman, 
during  the  life  of  the  said  Alice,  who  not  long  after  died,  assigned  the  pre- 
mises unto  the  plaintiff,  and  also  released  to  the  plaintiff,  and  the  said  Palmers 
assured  their  interest  in  law  in  the  said  premises  to  the  plaintiff. 

The  defendant  insists,  for  title,  that  the  said  Richard  Freeman,  about  two 
years  after  his  assignment  aforesaid  to  the  plaintiff,  made  a  lease  of  the  premises 
to  Walter  Thomas  and  John  Makerith,  who  passed  their  estate  to  one  Evans, 


1  L.  A.,  fol.  151 ;  1  Eq.  Ca.  Ab.  46,  pi.  10  ;  10  Co.  47. 
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and  Hawkins,  in  trust  for  the  defendant  the  Lady  Tanfield,  and  had  possession 
given  her. 

This  Court/  with  the  judges,  taking  consideration  of  the  said  assignments, 
grants,  and  release,  were  of  opinion,  and  declared,  that  howheit  a  grant  of  a 
future  possibility/  is  not  good  in  law,''  yet  a  possibility  of  a  trust  in  equity 
r*6m  *'"'*5'^'  ^*  assigned,  and  the  said  Richard  Freeman's  assignment  of  his 
said  trust  unto  the  plaintiif  is  also  confirmed  by  the  assignment  of  the 
said  Palmer,  who  had  the  interest  in  law,  and  the  said  plaintiff's  assignment 
is  also  precedent  to  the  deed  made  to  the  said  Thomas,  by  which  the  said  de- 
fendant, the  Lady  Tanfield,  claimeth  the  said  lease. 


[*612]  *ROW  V.  DAWSOK 

NOVEMBER,  27,  1749. 
EEPORTED   1   VES.    331.' 

Chose  in  Action  assignable  in  Equity.] — A.  borrows  money  of  B.,  and 
gives  him  a  draft  upon  a  fund  due  to  him  {A.)  out  of  the  Exchequer,  which 
was  deposited  with  the  officer  from  whom  the  fund  was  payable.  A.  after- 
wards becomes  bankrupt ;  this  is  an  assignment  thereof  to  B.  for  valuable 
consideration,  which  shall  prevail  against  the  general  assignees  under  the 
commission  of  bankruptcy. 

A  chose  in  action,  though  not  assignable  at  law,  is  assignable  in  equity,  and 
no  particular  form  of  words  is  necessary. 

ToNSON  and  Conway  lent  money  to  Gibson,  who  made  a  draft  on  Swinhurn, 
the  deputy  of  Horace  Walpole,  viz.  :  "  Out  of  the  money  due  to  me  from 
Horace  Walpole  out  of  the  Exchequer,  and  what  will  be  duo  at  Michaelmas, 
pay  to  Tonson  and  Conway,  value  received." 

Gibson  became  bankrupt ;  and  the  question  was  whether  the  defendants 
Tonson,  and  the  executors  of  Conway,  were  first  entitled  by  a  specific  lien 
upon  this  sum  due  to  the  estate  of  Gibson  ;  or  whether  the  plaintiffs,  the 
assignees  under  the  commission,  are  entitled  to  have  the  whole  sum  paid  to 
them  ;  it  being  insisted  for  them,  that  this  draft  was  in  the  nature  of  a  bill  of 
exchange,  and  that  the  property  was  not  divested  out  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  in  law  or  equity. 

Lord  Chancellor  Hardwicke.— At  first  I  little  doubted  about  my  own 
jurisdiction,  and  whether  the  plaintiffs  ought  not  to  have  gone  into  the 

1  Lord  Coventry  was  Lord  Keeper.  ^  2  See  Lampet's  case,  10  Co.  47,  a,  48,  b. 

s  Eeg  Lib.  1749,  B.,  fol.  89. 
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Exchequer,  as  *being  a  court  of  revenue ;  for  ttis  is  not  a  personal  j.^^,-!  q-i 
credit  given  to,  or  demand  upon  the  officer,  but  to  be  paid  out  of  that 
money  issued  out  of  the  Exchequer  to  the  officer ;  and  this  is  on  warrant,  to 
be  paid  out  of  the  revenue  of  the  Crown  for  public  services.  But  there  is 
something  in  the  present  case  delivering  it  from  that :  the  officer  admits  he 
has  received  a  sum  of  money  applicable  to  this  demand,  which  brings  it  to  the 
old  case  of  a  liberate,  which  a  person  has  under  the  Great  Seal  for  the  pay- 
ment of  money  j  upon  admission  that  the  officer  had  money  in  his  hands  appli- 
cable to  the  payment,  and  proof  thereof,  that  would  give  courts  of  law  a  juris- 
diction, so  that  an  action  of  debt  might  be  maintained  on  the  liberate. 

This  demand,  and  the  instrument  under  which  the  defendants  claim,  is  not 
a  bill  of  exchange,  but  a  draft,  not  to  pay  generally,  but  out  of  his  particular 
fund,  which  creates  no  pergonal  demand ;  therefore,  not  a  draft  on  personal 
credit,  to  go  in  the  common  course  of  negotiation,  which  is  necessary  to  bills 
of  exchange,  by  draft  on  the  general  credit  of  the  person  drawing,  the  drawee, 
and  the  indorser,  without  reference  to  any  particular  fund.  The  first  case  of 
which  kind,  I  remember  to  have  been  determined  in  B.  R.  not  to  be  a  bill  of 
exchange,  was  a  draft  by  an  officer  on  the  agent  of  his  regiment,  to  be  paid 
out  of  his  growing  subsistence.  Then  what  is  it,  for  it  must  amount  to  some- 
thing ?  It  is  an  agreement,  for  valuable  consideration  ieforeliand,  to  lend 
money  on  the  faith  of  being  satisfied  out  of  this  fund  ;  which  makes  it  a  very 
strong  case.  If  this  is  not  a  bill  of  exchange,  nor  a  proceeding  on  the  per- 
sonal credit  of  Swinburn  or  Gibson,  it  is  a  credit  on  this  fund,  and  must 
amount  to  an  assignment  of  so  much  of  the  debt:  and,  though  the  law  does  not 
admit  -an  assignment  of  a  chose  in  action,^  this  Court  does  ;  and  any  words 
will  do,  no  particular  words  being  necessary  thereto. 

In  the  case  of  a  bond,  it  may  be  assigned  in  equity  for  valuable  considera- 
tion, and  good,  although  no  special  form  used.  Suppose  an  obligee  receives 
the  money  on  the  bond,  and  there  is  wrote  on  the  back  of  it,  "  Whereas  I  have 
*received  the  principal  and  interest  from  such  an  one,  do  you  the  p^^co-i  j-i 
obligor  pay  the  money  to  him."  This  is  just  that  case  ;  only  it  is  not 
a  debt  arising  from  specialty :  therefore,  like  an  assignment  of  rent,  by  direc- 
tion to  a  tenant  or  steward,  to  pay  so  much  of  a  year's  rent  to  a  third  person. 

The  case  of  Eyall  v.  Rowles,post,  now  under  the  consideration  of  the  Court,, 
occurred  to  me.  There  the  assignment  of  debts,  of  which  no  possession,  came 
in  question  j  but  those  are  debts  depending  on  partnership,  and  mentioned 
there  how  far  the  assignment  of  a  bond  should  be  supported  against  the 
assignees  under  the  commission ;  and  it  is  clear  that  they  have  been  supported 
where  the  bond  has  been  delivered  over ;  but  if  not,  some  doubt  has  been, 
whether  it  should  be  supported  on  the  foot  of  the  clause  in  the  statute  Jac.  1. 

But  this  is  clear  of  that  doubt,  because  this  was  a  debt  due  to  Gibson  with- 
out any  specialty.  This  draft,  which  amounts  to  an  assignment,  is  deposited 
with  the  officer  Swinburn,  and  therefore  it  attached  immediately  upon  it ;  so 

1  And  so  is  a  possibility  for  valuable  consideration  :  1  Ves.  391.  And  see  Warmstrej- 
V.  Lady  Tanfield,  ante,  p.  610. 
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that  Swinburn  could  not  have  paid  this  money  to  Gribson,  supposing  he  had 
not  been  bankrapt,  without  making  himself  liable  to  the  defendants ;  because 
he  would  have  paid  it  with  full  notice  of  this  assignment,  for  valuable  consi- 
deration. 


[*615]  *RYALL   v.    ROWLES. 

FEBEUARY  24,  1747-81  JANUARY  27,  1749-50. 

reported  1  ves.  348.* 

Assignment  op  Debts  without  Notice  to  Debtor,  invalid  against 
Assignees  in  Bankruptcy.] — Assignee  hy  way  of  mortgage  of  goods 
and  chattels,  or  choses  in  action,  allowing  the  assignor  to  continue  in  the 
possession,  or  in  the  order  and  disposition  of  them,  will,  upon  the  construc- 
tion ofi\  Jac.  1,  c.  19,  ss.  10,  11,"  have  no  specific  lien  on  them  against 
Ms  assignees  in  hanhruptcy. 

William  Harvest,  a  trader  within  the  several  statutes  concerning  bank- 
rupts, in  June,  1732,  borrowed  from  Benjamin  and  Joseph  Tomkins  £1500, 
and,  as  a  security,  conveyed  and  assigned  his  dwelling-house  and  brew-house 
at  Kingston,  and  all  the  coppers  and  utensils  in  trade  belonging  thereto,  by 
way  of  mortgage,  subject  to  redemption. 

He  afterwards  took  Jonathan  Stephens  into  partnership  with  him,  and  in  less 
than  a  month  after  the  partnership,  December  22,  1736,  made  a  second  mort- 
gage to  Potter,  in  trust  for  Jonathan  Stephens,  of  his  moiety  of  not  only  the 
utensils,  but  the  stock  in  trade,  debts,  profits,  &c.,  for  securing  a  sum  of 
money  then  lent  to  him  by  Jonathan  Stephens,  and  any  future  sums  that 
should  be  lent. 

December  10,  1737,  he  made  a  third  mortgage  of  the  seventh  part  of  his 
undivided  moiety  of  all  the  stock  in  trade,  utensils,  debts  due  or  to  grow  due, 
to  Sir  James  Reynel. 

April  24,  1738,  he  made  a  fourth  mortgage  of  the  seventh  part  of  his 
undivided  moiety,  with  the  same  description,  to  Skip. 

r*fi1  fil       *September  7, 1738,  he  made  a  fifth  mortgage  to  Jonathan  Stephens, 

for  securing  to  him  £2000,  which  Stephens  had  paid  to  one  Baugh, 

who  had  the  original  mortgage  on  the  freehold  estate  ;  the  real  premises,  which 

were  conveyed  by  way  of  lease  to  Tomkins,  having  been  mortgaged  to  Philip 

1  S.  C,  1  Atk.  165  ;  nom.  Ryall  t.  Rolle. 

=  Repealed,  but  in  eflfect  re-enacted,  by  6  Geo.  4,  c.  16,  3.  72,  which  has  since  been  re- 
pealed, and  also  in  effect  re-enacted,  by  12  &  13  Vict.  c.  106,  s.  126. 
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Stone  in  1725,  and  assigned  to  Baugb,  who  assigned  to  Stephens  upon  being 
paid  the  £2000. 

He  afterwards  made  a  sixth  mortgage  to  George  Harvest,  his  son,  of  the 
seventh  part  of  his  undivided  moiety  of  the  partnership,  stock  in  trade,  debts, 
utensils,  and  profits,  in  consideration  of  a  sum  of  money  lent. 

Notwithstanding  these  several  mortgages,  he  continued  in  possession  of  the 
utensils  and  stock  in  trade  as  before,  altered,  disposed,  and  mortgaged  them 
as  his  own,  and  received  the  debts  in  partnership  with  Stephens,  without  any  con- 
trol from  any  of  the  mortgagees  till  1740,  when  he  failed  and  became  bankrupt. 

Then  the  assignees  and  mortgagees  insisted  on  the  right  to  the  several 
goods,  stock,  &c.,  comprised  in  their  several  assignments,  in  opposition  to  the 
general  creditors  claiming  under  the  commission. 

The  cause  was  heard  before  Lord  Chancellor  Hardwicke,  the  Seal  after 
Michaelmas,  1747,  and  it  being  a  new  case,  his  Lordship  ordered  it  to  be 
argued  by  two  counsel  on  each  side,  assisted  by  the  Judges,  upon  the  ques- 
tion, whether  all  or  any  and  which  of  these  mortgages  came  within  the  stat. 
21  Jac.  1,  c.  19,  particularly  the  latter  part  of  the  tenth,  and  the  whole  of  the 
eleventh  section,  or  not  ?    It  was  argued  February  24,  1747-8. 

^Solicitor- General  (the  Hon.  William  Murray,^)  and  Mr.  Noel,  for  the 
assignees  under  the  commission. — The  questions  upon  the  construction  of  this 
statute  are  two  :  first,  whether  any  conveyance  of  goods  or  chattels  by  way  of 
mortgage,  or  with  condition  of  redemption,  is  within  that  statute  ?  The  second, 
if  the  Court  should  think  so,  whether  any  of  these  sis  mortgages  are  within 
the  clause  as  to  any  goods  comprised  therein ;  the  consequence  of  which  is, 
that  they  must  be  as  creditors  under  *the  commission,  and  not  be  pre-  p,^/.-.  -t 
ferred  to  the  other  creditors  ?  ^         -' 

The  first  will  depend  on  the  true  construction  of  the  Act  itself :  to  find  out 
which  three  things  are  to  be  resorted  to :  the  circumstances  at  the  time  of 
making  the  Act, — for  to  them  the  law  was  adapted, — the  remedy  intended, 
and  the  mischief  designed  to  be  prevented  thereby,  and  judicial  explanations 
of  the  Act  since.  It  will  appear,  that  some  conditions  of  redemption  are  within 
this  clause,  and  that  it  was  calculated  for  this.  When  this  Act  was  made, 
fraudulent  conveyances  were  sufficiently  guarded  against  by  13  Eliz.  cc.  5,  7. 
Twyne's  case,  3  Co.  80,  upon  the  construction  of  that  Act,  was  considered  so 
strongly  within  it,  that  the  party  was  punished  criminally ;  and  particular  pro- 
visions are  made  by  that  statute  in  case  of  bankruptcy.  Fraudulent  convey- 
ances, then,  being  provided  for  before,  were  never  intended  by  the  Act  now  in 
construction,  but  the  thing  intended  was  an  equal  distribution  amongst  credi- 
tors, which  was  very  unequal,  some  creditors  getting  prior  liens  several  ways, 
as  by  bond,  judgment,  &c.,  to  take  away;  which  priority,  unless  where  satis- 
faction by  execution  and  recovery  before  the  bankruptcy,  was  the  intention  of 
the  Act,  and  to  reduce  creditors  who  had  trusted  the  bankrupt  generally  to 

1  Feb.  24,  1747-8.  2  Afterwards  Lord  Mansfield. 
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equality.  Another  way  creditors  had  of  gaining  a  priority  was  by  pledged 
goods ;  and  after  that,  a  new  way,  by  conveyance  without  delivery  of  the  goods. 
Anciently,  as  appears  from  the  Year  Books,  5  Hen.  7,  fol.  1,  delivery  was 
necessary  to  a  sale,  and  was  often  done  by  parol.  The  pledge  must  be  deli- 
vered over  to  the  pawnee  himself  at  the  time  of  borrowing,  otherwise  no  pro- 
perty vested  in  him.  But  that  doctrine  was  afterwards  exploded,  as  in  Yelv. 
164,  and  2  Leon.  30,  (^Clark's  case,)  where  the  property  was  held  vested, 
though  no  delivery  at  the  time.  And  Owen,  124,  held,  that  such  pawnee 
might  assign  over  his  property ;  so  that  wherever  the  conveyance  was  under 
hand  and  seal,  it  was  not  necessary  to  vest  the  property  by  delivery  of  goods 
pledged.  There  is  no  real  distinction  between  the  words  mortgaging  and 
r*fi181  P^«^5'*"5'-  ^^^  first  *being  generally  applied  to  lands,  the  other  to 
goods;  and  they  are  in  effect  synonymous  terms.  As  to  lands,  the 
mortgagee  holds  by  title ;  and  the  title  deeds  always  are,  or  should  be,  in  his 
possession.  But  as  to  goods,  there  is  no  hold  where  the  pawnor  keeps  them 
in  his  possession.  The  end  of  the  Act,  therefore,  being  to  reduce  creditors  to 
equality,  it  is  but  reasonable  to  put  such  creditors  who  took  pledges  and  left 
them  in  the  hands  of  the  bankrupt  or  pledger,  to  dispose  of  and  alter  them  as 
he  pleased,  upon  equality  with  other  creditors ;  for  the  mortgagees  give  the 
bankrupt  a  general  credit.  Suppose  a  diamond  pledged  for  a  large  sum,  and 
the  pawnor  keeps  possession  of  it,  if  he  sells  the  diamond,  as  he  may  do  the 
next  day,  the  creditor  must  come  in  under  a  commission.  The  inconvenience 
in  allowing  a  preference  in  cases  of  these  secret  conveyances,  is  greater  than 
that  of  judgments,  which  are  public  and  open;  not  that  the  Act  intended  to 
restrain  the  pawning  and  selling  goods  generally :  and  there  might  be  a  sale 
of  goods  where  possession  could  not  be  given ;  as  of  ships  at  sea,  and  goods 
and  merchandize  that  are  bringing  home.  Such  conveyances,  then,  by  way 
of  mortgage,  are  within  the  reason  of  the  Act;  and  the  question  is,  whether 
within  the  letter  ?  The  word  convey,  in  the  preamble,  extends  to  all  convey- 
ances in  general,  whether  absolute  or  by  condition.  Mortgages  of  lands  or 
goods  are  in  this  Act  called  conveyances.  And  where  a  general  word  is  men- 
tioned to  take  in  all,  it  is  not  usual  afterwards  to  specify  particular  words 
which  come  after  it.  The  mischief  recited  in  the  preamble  is  material,  often 
happening.  It  never  was  a  frequent  practice  to  buy  goods  absolutely,  and  to 
leave  them  in  the  possession  of  the  vendor  to  do  as  he  would  with  his  own ; 
which  case  never  happens  without  fraud.  And  the  preamble  supposes  a  good 
consideration,  not  upon  fraud ;  against  which  case,  if  the  legislature  had  in- 
tended a  provision,  it  would  have  put  it  upon  that.  But  they  knew  that  would 
be  void  by  13  Eliz.,  and  were,  therefore,  providing  against  conveyances  byway 
of  mortgage,  the  mortgagor  keeping  possession,  and  exercising  all  acts  of  owner- 
r*fi1  Q1  ^^^^'  ^^^  *enacting  part  is  very  carefully  penned,  and  every  word 
L  -I  deserves  to  be  weighed.  The  goods  must  be  originally  the  property 
of  the  bankrupt,  and  conveyed  by  him,  and  must  continue  in  the  order  and 
disposition  of  the  bankrupt.  It  is  objected  that  a  mortgagee  or  grantee  on 
redemption  cannot  be  called  owner  or  proprietor;  but  the  Act  considers  him 
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as  such.  The  words  take  in  all  ownerships  whatsoever  :  some  for  greater  inte- 
rests, others  for  less ;  and  the  pawnee  or  mortgagee  is,  in  point  of  law,  consi- 
dered as  proprietor,  and  may  maintain  trovtr  upon  it,  although  that  action  is 
founded  in  property.  Such  conveyance  hy  pledge  has  been  held  to  be  good 
against  extent  of  the  Crown,  because  the  property  is  altered.  3  Bui.  17, 
shows,  that  pawnee  has  a  special  property,  so  that  no  act  of  pawnor  can  affect 
it  by  outlawry  or  felony.  So,  if  a  lease  for  years  is  made  of  goods,  a  scire  facias 
for  the  King  upon  a  subsequent  outlawry,  shall  not  affect  them  till  the  lease 
ended.  It  is  objected,  that  the  word  true  is  added  to  ovmer  or  proprietor,  and 
that  mortgagee  never  was  deemed  such ;  but  true  is  never  put  in  opposition  to 
special,  but  false,  owner ;  and  it  is  so  meant  in  this  Act.  It  is  said,  that  mort- 
gages are  allowed  and  accepted  out  of  the  Act,  power  being  by  another  clause 
given  to  the  commissioners  or  assignees  to  redeem.  But  though  a  trader  may 
mortgage,  his  goods  must  be  delivered  to  the  mortgagee,  or  in  the  hands  of  a 
third  person,  and  not  remain  in  mortgagor,  besides,  that  clause  only  gives  the 
same  power  the  assignees  had  before,  in  place  of  the  bankrupt.  As  to  judicial 
expositions  upon  this  statute  since,  it  has  been  held,  that  the  preamble  shall 
be  taken  into  construction,  and  the  enacting  part  controlled  by  it.  So  held 
by  Chief  Justice  Holt,  in  L'Apostre  v.  L' Plaistrier,  cited  in  1  P.  Wms.  318. 

Chief  Justice  Lee. — My  account  of  that  case  is  different  from  that  in 
Peere  Williams,  evidence  having  been  given  of  the  alteration  of  the  diamonds 
by  taking  them  out  of  the  sockets.  It  was  held  by  the  Court,  that,  offering 
to  sell  generally  was  sufficient  evidence  of  offering  *to  sell  as  owner ; 
but  no  judgment  was  given,  it  being  adjourned  for  further  argument,  L  J 
although  the  Court  said,  if  this  was  not  within  the  Act,  they  knew  not  what 
was.  I  had  occasion  to  cite  this  case  before  Lord  Raymond,  at  Guildhall, 
and  it  was  then  said,  there  was  no  determination  upon  it. 

Lord  Chancellor  Haedwicke. — I  have  seen  another  note  of  that  case ; 
and  it  appears  to  have  been  argued  a  second  time,  when  Sir  Edward  Northey 
took  the  distinction,  that  the  enacting  part  was  controlled  by  the  preamble. 
Search  was  directed  to  be  made  for  the  rule,  which  was  found ;  and  this  matter 
was  determined  Pasch.  9  Anne ;  but  whether  upon  the  point  in  question  or 
not,  did  not  appear. 

For  the  general  assignees. — In  August,  1744,  Ex  parte  Marsh,^  his  Lord- 
ship held,  that  plate  in  trust  for  benefit  of  the  wife  was  not  within  the  statute, 
not  being  of  the  bankrupt,  or  conveyed  by  him.  The  preamble  then  makes 
part  of  the  enacting  clause,  and  is  the  key  to  it,  (1  P.  Wms.  317,)  notwith- 
standing the  general  Act  of  Parliament  may  take  its  rise  from  a  particular 
case,  and  ought  to  be  construed  to  prevent  the  mischief,  and  advance  the 
remedy.  The  question  of  the  mortgage  of  goods  being  within  this  Act  of 
Parliament  has  been  in  judgment  before.  The  case  of  Stephens  v.  Sole,^  July 
5, 1736,  which  was  solemnly  argued,  is  in  point.     There  William  Tappenden, 

1  1  Atk.  158.  2  Cited  1  Atk.  157,  161. 
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indebted  to  the  plaintiff  in  £1400,  for  securing  payment  thereof  mortgaged  to 
the  plaintiff  some  leasehold  estates,  wharves,  and  three  hoys,  but  kept  posses- 
sion of  the  hoys,  and  sometime  after  became  bankrupt.  The  plaintiff  brought 
an  ejectment,  and  got  possession  of  the  leasehold  estate,  but  the  assignees  got 
the  hoys.  The  leasehold  not  being  sufficient  to  pay  the  plaintiff  his  principal 
and  interest,  he  brought  a  bill  to  foreclose,  and  to  compel  the  assignees  to  re- 
deem the  hoys,  or  that  they  might  be  sold  to  pay  his  demands.  The  assignees 
admitting  the  leasehold  not  sufficient  to  pay  the  plaintiff,  insisted  on  their 
right  to  the  hoys  under  the  statute,  the  bankrupt  having  the  possession,  and 
acting  as  owner  thereof  till  declared  ^bankrupt.  Lord  Talbot  decreed 
L  -■  that  the  plaintiff  might  be  at  liberty  to  come  in  under  the  commission 
for  his  deficiency ;  dismissing  the  bill  so  far  as  it  required  account  of  the  pro- 
fits of  the  hoys,  which  were  ordered  to  be  sold  for  the  benefit  of  the  creditors 
in  general.  No  case  has  since  occured  where  it  was  held  that  a  mortgage  by 
way  of  condition  is  not  within  this  clause ;  and  wherever  it  has  come  before 
the  Lord  Chancellor,  with  proper  facts  so  as  to  create  a  doubt,  it  has  been  sent 
to  be  tried;  as  in  Bourne  v.  Dodson,^  5th  December,  1740;  but  it  never  was. 
So,  upon  the  bankruptcy  oi  Raymond,  Ex  parte  Page,  where  the  mortgagees 
gave  it  up,  coming  in  under  the  commission. 

If,  then,  any  or  some  mortgages  may  be  within  this  Act,  the  second  ques- 
tion is,  whether  the  six  mortgages,  or  any  of  them,  are  within  the  statute, 
which  will  depend  on  three  considerations  :  the  nature  of  the  chattels,  the  in- 
terests conveyed,  the  persons  to  whom  or  for  whose  benefit  they  are  conveyed. 
The  chattels  are,  stock  and  utensils  in  trade,  the  debts  due  and  to  be  due ; 
and  yet,  possession  of  the  whole  was  left  with  the  bankrupt,  who  had  the  order 
and  disposition  of  them  as  before,  sold,  altered,  and  disposed  as  owner,  was 
reputed  as  such ;  and  all  this  with  the  express  consent  of  the  mortgagee,  who 
might  have  prevented  this,  the  nature  of  the  conveyance  being  so.  Nor  was 
he  to  account  with  the  disponee  for  what  he  should  sell,  nor  for  any  of  the 
debts  he  should  recover,  for  that  might  probably  have  altered  the  case.  As 
to  the  specific  goods  that  were  to  be,  the  assignments  of  them  are  merely  void 
at  law,  and  only  to  be  supported  in  equity  by  way  of  agreements  to  be  per- 
formed, when  the  goods  come  in  esse,  this  Court  considering  it  as  done  from 
the  time  it  ought ;  whereas  courts  of  law  only  give  reparation  by  damages. 
As  to  the  debts,  present  and  future,  they  cannot  be  assigned  at  law ;  and  in 
equity,  it  can  only  be  supported  where  the  assignees  have  a  proper  power  to  sue 
for,  recover,  and  receive  the  debts  assigned ;  whereas  here,  the  bankrupt  after 
r*6221  <'°"^^y^°<'6  is  to  sue,  &c.,  and  not  to  come  to  any  account;  and  *debt3 
come  within  the  words  and  meaning  of  the  Act,  within  the  word  chat- 
tels, and  would  pass  in  a  will  thereby.  As  to  the  interest  conveyed,  they  are 
all,  except  one,  shares  of  the  stock ;  and  the  Act  requires  delivery,  and  that 
possession  should  be  altered.  The  mortgagees  of  part  ought  to  come  into  the 
trade  and  act  as  part  owners;  and  then  it  will  be  notorious  who  are  the  true 

1  1  Atk.  154. 
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owners,  ■which  answers  the  objection,  that  delivery  could  not  be  given  of  parts 
of  the  goods.  As  to  the  persons  claiming  the  benefit  of  the  assignments,  it 
must  be  admitted,  that  each  partner  has  a  pledge  on  the  partnership  effects 
for  what  is  due  to  him,  upon  adjusting  the  accounts,  and  the  surplus  must  be 
divided.  But  here  the  money  advanced  by  Stephens  has  nothing  to  do  with 
the  partnership,  being  an  entire  separate  loan ;  and  if  this  is  suffered  to  stand 
against  the  rest  of  the  creditors,  it  will  elude  all  the  act  of  bankruptcy,  for 
most  trades  of  the  city  are  carried  on  in  partnership.  Stephens  was,  after  the 
conveyance,  owner  of  the  whole,  redeemable  as  to  one  moiety ;  yet  Harvest 
continued  to  act  in  the  partnership,  sold  and  disposed  of  his  moiety  as  he 
pleased.  Then,  as  to  the  general  expediency,  the  policy  of  the  law  has  been 
always  to  level  creditors,  except  such  as  have  recovered  satisfaction,  or  got 
such  possession  as  cannot  be  defeated ;  whereas,  if  this  method  of  mortgaging 
were  allowed,  one  or  two  favorite  creditors  would  sweep  away  the  whole,  nor 
would  creditors  know  what  to  trust  to.  Trade  cannot  be  carried  on  without 
credit,  which  would  be  destroyed  if  such  liens  are  allowed  to  give  a  priority ; 
and  for  above  a  century  have  the  legislature  been  guarding  against  it.  It  is 
no  injustice  to  turn  aside  such  mortgagees,  who  trust  the  credit  of  the  bank- 
rupt, and  would,  in  cases  of  insolvency,  set  up  their  conveyances  to  defeat 
others,  who  were  induced  to  trust  on  the  credit  of  his  stock  and  trade  :  not, 
indeed,  that  all  mortgages  of  goods  without  delivery  are  void,  as  of  ships  or 
cargo  at  sea ;  but  then,  everything  is  done  to  enable  the  taking  possession  upon 
arrival,  as  invoices,  bills  of  lading,  &c.  So,  in  case  of  bulky  goods,  delivery 
of  the  key  of  the  warehouse  to  *the  mortgagee ;  but  these  cases  fall  r^f-'oo-i 
not  within  the  act,  nor  the  mischief  intended  to  be  remedied. 

Attorney-General  (Sir  Dudley  Rider,)  and  Mr.  Wilhraham,  for  all  the 
mortgagees. — The  general  question  is,  whether  any  and  which  of  these  mort- 
gages are  securities,  under  which  the  several  defendants  claim,  are  made  void 
in  the  whole  or  in  part  by  21  Jac.  1,  c.  19  ?  Upon  which,  two  considerations 
arise  :  whether  the  particular  interest  claimed  by  the  mortgagees  in  goods  be 
such  as  made  them  true  owners  within  the  clause  of  that  Act ;  secondly,  as  to 
the  goods  assigned,  what  possession  could  be  given  ?  The  true  view  of  the 
laws  relating  to  bankruptcy  is,  that  all  conveyances  to  defeat  creditors  shall 
be  absolutely  void.  The  real  ground  of  the  conveyance  was  to  be  inquired 
into,  to  rebut  the  general  charge  of  fraudulent  conveyance ;  and  it  would  be 
an  odd  construction,  that,  in  all  events,  although  a  valuable  consideration  were 
paid,  it  shall  be  absolutely  void,  because  the  possession  was  left  in  the  con- 
veyer. Though  strong  evidence  of  fraud,  it  was  only  evidence,  and  capable 
of  being  rebutted ;  and  the  consideration,  if  good,  was  a  strong  circumstance 
to  be  opposed  thereto.  The  meaning  of  the  Act  was  to  prevent  false  credit, 
by  a  person  having  goods  which  did  not  belong  to  him,  being  sold  absolutely. 
Not  a  word  in  the  Act  about  pledges,  but  only  general  conveyances.  A  mort- 
gage is  the  appropriation  of  a  specific  thing  to  certain  purposes,  not  only  for 
payment  of  money  but  for  indemnifying  on  divers  occasions.  A  pledge  re- 
quires delivery  of  the  thing ;  a  mortgage  does  not.     That  they  differ,  may  be 
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seen  by  Justinian's  Inst.,  lib.  4,  tit.  6,  s.  7,  and  by  the  definition  of  Hypotheca 
and  Pignus,  Bro.  271,  Trespass.  It  is  no  pledge,  unless  delivered  at  the  same 
time.  But  the  mortgagor  is  presumed  and  understood  to  have  possession  j  nor 
was  the  retaining  possession  ever  evidence  of  fraud,  where  the  conveyance  was 
intended  only  as  a  mortgage  :  2  Bui.  226.  It  is  the  same  with  regard  to  goods 
as  to  lands  :  Prec.  Ch.  285  ;  where  a  redemption  was  intended,  the  produce 
r*6241  °^  goods  may  be  granted,  as  well  *as  the  goods  themselves.     The  words 

owner  and  proprietor  are  to  be  limited  by  the  nature  of£the  convey- 
ance, and  extend  not  to  mean  the  real  owner  in  all  cases.  Though  the  pre- 
amble is  the  key.  Lord  Cowper,  in  Copeman  v.  Gallant,  1  P.  Wms.  314, 
would  not  allow  that  the  preamble  should  restrain  the  enacting  clause.  A 
factor,  having  goods  sent  him  from  abroad  to  sell,  is  not  owner  within  the 
Act ;  because,  if  he  becomes  bankrupt,  the  Court  will  take  the  goods  out  of 
the  hands  of  the  assignees  for  the  right  owner.  It  is  common  to  have  general 
Acts  of  Parliament  from  particular  cases ;  and  sometimes  the  legislature  recites 
the  particular,  and  sometimes  a  general  reason.  The  preamble,  therefore,  where 
general,  ought  to  be  considered  with  the  enacting  part ;  but  where  a  particular 
reason  is  given,  it  would  be  odd  to  construe  the  remedy  for  that  case  only,  and 
not  take  the  Act  in  general.  The  mortgagor  is  generally  considered  as  true 
owner ;  so  in  common  law  courts  and  in  the  Acts  concerning  mortgages  and 
the  redemption  of  estates,  he  is  called  owner.  The  word  owner  is  indeed  suf- 
ficient to  take  in  special  owner ;  but  that  this  Act  does  not  interfere  in  this 
case,  appears  from  ileggot  v.  Hills,  1  Lord  Ray.  286,  and  Jacoh  v.  Shepherd, 
cited  in  2  P.  Wms.  431.^  If  possession  was  to  be  altered,  it  would  in  this 
case  defeat  the  mortgage;  for  it  was  intended  that  the  trade  should  be  con- 
tinued, and  not  to  put  the  mortgagee  in  possession.  The  nature  of  the  mort- 
gage was  proper  to  have  the  possession  kept  in  the  mortgagor ;  therefore,  like 
the  case  of  a  leasehold  estate  for  years,  a  mortgage  of  which,  though  a  chattel, 
is  not  within  the  Act ;  and  there  is  a  great  distinction  between  the  possession 
of  goods  being  in  the  person  who  is  real  owner,  and  one  who  is  only  condi- 
tional owner  :  1  Lord  Ray.  724.  As  to  the  things  assigned,  it  could  be  of  no 
use  to  the  mortgagee  to  take  these  utensils,  being  fixed  to  and  continued  as 
part  of  the  premises.  A  share  in  trade  is  a  mere  chose  in  action  :  Small  v. 
Oudley,  2  P.  Wms.  427.  Some  of  the  things  are  to  be  in  future,  and  of  which 
r*6251  ^^^  mortgagees  could  not  possibly  have  possession.     This  Court  *will 

bind  property  which  the  law  will  not  bind;  and  this  Act  can  affect 
nothing  but  what  means  a  legal  conveyance.  If  the  general  Acts  of  Parlia- 
ment, or  the  common  law,  give  not  these  kinds  of  debts  or  goods  to  the  general 
assignees,  this  Act  cannot;  and  the  mortgagees  will  have  a  lien  and  priority; 
not  that  the  creditors  of  the  partnership  shall  be  hereby  prevented,  but  the 
plaintiffs  are  private  creditors,  and  these  are  only  assignments  of  the  residue, 
after  payment  of  the  partnership  debts,  of  what  shall  be  taken  hereafter,  which 
can  be  assigned  in  equity,  but  not  in  law.     In  notion  of  law,  the  possession  of 

'  See  this  case  stated  at  length  by  Lord  Mansfield,  1  Burr.  480. 
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one  partner  is  the  possession  of  the  other.  It  is  common  to  have  a  covenant 
in  a  partnership,  that  one  partner  shall  not  assign  without  consent  of  the  other; 
and  the  assignee  of  part  of  the  partnership  effects  cannot  maintain  trover,  for 
the  partnership  may  be  given  in  evidence,  and  the  assignee  has  no  remedy  but 
in  equity.  Had  it  been  to  Stephens  instead  of  Potter,  it  could  not  have  been 
within  the  Act ;  for  there,  to  all  intents,  Stephens  would  have  been  in  posses- 
sion. In  the  very  deed,  the  assignment  is  said  to  be  in  trust  for  Stephens  ; 
and  then  it  will  be  presumed  that  Potter  suffered  Stephens  to  continue  in  the 
possession  which  he  had  before,  viz.  real  owner  as  to  one  moiety,  and  special 
owner  as  to  the  other.  Then,  as  to  the  exigencies  of  trade,  money  is  often 
wanted  at  an  hour's  warning,  and  then  it  is  frequent  to  borrow  upon  goods  for 
a  limited  time  ;  and  if  a  man  was  in  that  case  to  put  another  in  possession  of 
his  shop,  or  to  deliver  the  key  of  his  warehouse,  it  would  be  publishing  him- 
self a  bankrupt  to  the  world.  Credit  is  a  very  tender  thing  ;  and  if  the  method 
was  to  deliver  possession  in  all  cases,  it  would  be  so  great  an  inconvenience 
as  to  destroy  all  credit  and  trust  whatsoever. 

Reply.  The  clause  in  this  Act  extends  indeed  to  absolute  sales,  but  not  to 
that  case  only.  Allowing  that  the  enacting  part  shall  not  be  restrained  by 
the  preamble,  yet,  that  it  goes  as  far  as  the  case  in  the  preamble,  can  be  no 
question,  but  whether  it  shall  go  farther  ?  The  case  stated  in  the  preamble, 
that  many  convey  and  still  *retain,  is  the  present  case,  for  in  absolute 
conveyances  it  would  not  often  happen  without  fraud.  Chattels  are  L  -  J 
no  real  pledge  or  security  unless  a  delivery ;  it  is  otherwise  in  case  of  lands, 
the  title  being  a  security  without  the  rents  and  profits.  The  distinction  be- 
tween mortgagee  and  pledgee  is  nominal  only,  and  alters  not  the  nature  of 
the  contract ;  the  Roman  law  says,  hypotheca  and  pignus  are  the  same ;  so 
Calvin's  Lex;  and  so  is  the  nature  of  the  contract. 

Lord  Chancelloe  Hardwicke. — The  power  of  a  master  to  bind  a  ship 
is  called  hypotheca,  yet  there  is  no  delivery  of  possession  and  it  differs  from 
pignus  or  pledge. 

Reply.  It  does  so;  but  the  master  has  a  particular  lien,  by  way  of  security 
for  what  might  be  due  to  him,  and  those  cases  are  exactly  the  same  as  absolute 
sales,  where  delivery  may  not  at  all  times  be  necessary.  2  Bui.  226,  relating 
to  mortgage  of  lands,  is  quite  out  of  the  case.  The  general  proprietor  here 
acts  with  consent  of  the  special.  Hale  in  his  Analysis,  in  his  division  of  spe- 
cial property,  says,  that  a  pledge  and  grant  on  condition  is  a  special  property  : 
the  report  in  1  Lord  Kay.  286,  has  only  stated  some  dictums ;  as  to  1  Lord 
Ray.  724,  the  fourth  point,  the  only  question  was,  whether  the  execution  was 
fraudulent  ? — not  a  mortgage  by  a  bankrupt,  but  the  putting  goods  into  the 
hands  of  another,  to  sell  on  his  account.  In  Jacoh  v.  Shepherd,  if  the  Act 
had  been  thought  of,  that  case  was  not  within  it,  nor  was  it  truly  referred  to 
in  2  P.  Wms.  427. 

Lord  Chancellor  Hardwicke. — It  was  not.  Sir  Joseph  Jekyll  set 
aside  the  assignment  of  goods  as  fraudulent,  without  taking  notice  of  this 
clause.     But  Lord  Chancellor  King  was  of  a  different  opinion,  because  there 
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was  a  consideration,  and  that  he  could  not  make  a  bankruptcy  where  the  law 
did  not.  But  the  assignment  being  so  extensive,  he  sent  it  to  law  to  see 
whether  the  assignment  itself  was  not  an  act  of  bankruptcy,  but  still  took  no 
notice  of  this  clause. 

Re])ly.  Then  Small  v.  OxhdUy,  2  P.  Wms.  427,  falls  *under  the 
L  -1  same  consideration;  the  present  statute  was  not  under  consideration, 
nor  could  it  be.  No  chattels  were  ever  intended  to  be  excepted  out,  but  some 
chattels  cannot  come  within  the  circumstances  of  the  Act,  as  leasehold,  which 
are  goverened  by  the  same  rules  as  real  estates.  It  is  objected,  that  the  Act 
extends  only  to  legal,  and  most  of  the  things  here  assigned  are  equitable  chat- 
tels. But  where  the  Act  set  aside  all  conveyances,  ii  means  both  in  law  and 
equity,  and  equity  must  follow  the  law.  The  only  case  in  which,  as  to  the 
rules  of  property,  this  Court  does  not  follow  the  law,  is,  that  a  widow  is  not 
entitled  to  dower  out  of  a  trust  estate,  which  obtained  at  first  without  being 
attended  to.  Possession  of  debts  assigned  may  be  given  by  delivery  of  the 
sureties,  and  by  giving  power  to  receive  and  recover;  but  here,  all  those 
powers  are  left  in  the  bankrupt,  and  to  apply  the  debts  to  his  own  use.  Cer- 
tainly he  that  lends  money  on  goods  in  a  ship,  and  not  taking  possession,  will 
end  without  that  security,  and  on  the  general  credit  for  such  goods  are  really 
no  security,  because  the  moment  they  are  sold  the  lender  becomes  a  general 
creditor.  The  line  how  far  the  Act  extends,  and  where  to  stop,  is  easily  drawn 
by  the  Act  itself,  for  where  possession  of  the  bankrupt  is  without  consent  of 
the  mortgagee,  it  is  out  of  the  Act,  otherwise  not.  It  is  said  this  will  prevent 
the  assignment  of  stock  in  trade,  but  an  absolute  assignment  of  all  stock  in 
trade  would  hardly  be  good  in  cases  of  bankruptcy,  even  laying  it  out  of  this 
Act ;  it  was  so  said  by  the  Master  of  the  Rolls,  in  Small  v.  Oudlq/,  it  being 
only  ideal,  and  carrying  a  badge  of  fraud. 

The  Court,  having  taken  time  to  consider,  now  delivered  their  opinion. 

Mr.  Jtistice  Burnet. — This  case  is  of  so  extensive  a  consequence  to  trade 
in  general,  it  may  be  attended  with  such  inconvenience  either  way,  and  in 
most  respects  is  so  wholly  new,  and  no  judicial  determination,  that  I  shall 
endeavor  to  lay  my  thoughts  in  as  clear  a  light  as  possible. 
r*r28n  ^°  stating  the  case,  as  far  as  it  relates  to  the  question  *as  it  stands 
*-  -'  on  the  pleadings,  and  the  Master's  report,  the  general  question  seems 
to  be  whether,  these  six  mortgagees,  or  any  of  them,  will  be  entitled  to  resort 
to  the  utensils,  &c.,  for  a  satisfaction  of  their  debts  ?  Or  whether,  like  the 
rest  of  the  creditors,  they  must  come  under  the  commission  for  a  distributive 
share  of  those  debts  ?  Which  depends  on  a  more  restrained  question,  whe- 
ther these  six  mortgagees,  or  any  of  them,  did  not  permit  the  bankrupt  to 
continue  in  the  possession,  order,  and  disposition,  so  that  by  the  statute  Jac.  1, 
the  commissioners  were  entitled  to  sell  and  dispose  of  these  several  mortgaged 
chattels  for  the  benefit  of  all  the  creditors. 

It  is  natural  from  the  mortgages  to  consider  this  in  three  distinct  lights. 
First,  the  nature  of  a  mortgage  or  conditional  sale  of  specific  goods — things 
in  possession  of  which  there  may  be  actual  delivery  where  the  bankrupt  con- 
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tinues  in  possession  of  these  goods,  and  it  is  necessary  to  consider  such  mort- 
gage to  a  stranger  and  to  a  partner.  Next,  the  nature  of  three  of  these  mort- 
gages to  strangers,  as  conditional  sales  of  things  partly  in  possession,  as  uten- 
sils and  stock  in  trade,  and  partly  choses  in  action,  as  debts  and  future  profits. 
Lastly,  whether  the  general  rule  will  extend  to  it,  supposing  these  mortgages 
to  strangers  are  within  the  same  rule  as  mortgages  of  specific  goods,  whether 
there  is  any  difference  between  a  mortgage  to  a  partner  and  to  a  stranger  ? 
And  although  the  present  question  must  wholly  receive  a  determination 
from  the  clause  in  the  statute,  yet  it  is  necessary  to  consider  conveyances  to 
creditors  before  that  statute. 

But  previously,  it  is  proper  to  clear  the  question  with  relation  to  pawns. 
It  was  contended,  that  pawns,  by  the  Roman  and  English  law,  required  de- 
livery, but  that  hypothecation  or  mortgage  did  not.  As  to  the  Roman  law 
there  was  an  authority  cited,  Just.  Inst.,  lib.  4,  tit.  6,  s.  7,  which  passage,  if 
it  stood  alone,  might  go  a  good  way  to  prove  what  it  was  cited  for.  But  there 
is  another  Roman  authority,  proving  pignus  to  be  as  valid  without  delivery ; 
and  the  true  distinction  between  them  is  only  that  pignus  is  of  movables 
capable  of  delivery,  the  other  of  immovables  *on]y ;  Domat.,  lib.  1 ; 
Wood,  lib.  3,  chap.  2,  219 ;  Digest,  50,  tit.  16,  Law,  238 ;  13  lib.  L  ^-"^i 
Pandects,  tit.  7,  Law  1 ;  20  lib.  Pandects,  tit.  4,  Law  12,  s.  10 ;  where  a 
pawn  to  two  and  delivered  but  to  one,  and  where  the  pledge  is  concurrent  in 
point  of  time,  the  preference  to  the  person  to  whom  a  delivery  is  stated  there, 
that  he  will  have  a  better  remedy  by  way  of  action  than  the  other.  Delivery 
then,  is  not  necessary  by  the  Roman  law;  and  the  other  nations,  receiving 
this  Roman  law,  corrected  the  inconvenience  of  this  law  as  to  that  point,  that 
if  a  pawn  is  not  delivered,  it  shall  not  affect  a  purchaser  for  valuable  conside- 
ration, as  it  certainly  did  in  that  law.  But,  supposing  that  distinction  true, 
it  could  have  no  influence  in  the  present  case,  unless  the  Roman  hypotheca- 
tion and  English  mortgage  were  the  same,  which  they  are  not.  No  property 
was  transferred  in  the  hypothecation;  and  English  mortgage  is  an  immediate 
conveyance,  with  power  to  redeem ;  and  equity,  at  any  time,  admits  redemp- 
tion, notwithstanding  forfeiture ;  but  that  does  not  alter  the  conveyance,  there- 
fore there  is  no  comparison  between  them;  and  in  the  Roman  law  there  is  a 
place,  where  it  is  held,  that  suppose  there  is  an  hypothecation,  with  condition, 
that  if  the  money  is  not  paid  at  the  day,  the  pawnee  shall  enjoy  the  goods, 
that  is  a  conditional  sale :  Just.  Code,  lib.  4,  tit.  44,  Law  2 ;  and  the  other 
liber  of  the  Code,  relating  to  conditional  sales  of  movables.  Law  7.  All  that 
can  be  inferred  from  the  Roman  law,  with  respect  to  pawns  and  hypothecation, 
will  be  foreign;  and  from  the  English  law,  as  to  pawns,  as  foreign.  I  admit 
delivery  necessary  to  a  pawn  :  the  Year  Book,  cited  5  Hen.  7,  is  an  express 
authority  in  point,  and  therewith  agrees,  2  Roll.  Rep.  439,  Ross  v.  Bramsted, 
that  is  no  pawn  where  no  possession  is  transferred  at  the  time.  2  Leon.  30, 
and  Yel.  164,  are  cases  not  of  pawns,  but  bailment  to  third  persons,  to  sell 
goods  for  the  use  of  a  particular  creditor,  who  will  have  an  interest  in  the 
performance  of  that  contract,  and  may  sue  the  bailee,  which  has  nothing  in 
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common  witt  the  case  of  a  pawn.  All  the  books  treating  of  pawns  treat  them 
as  in  the  possession  of  pawnee,  where  *a  pawn  is  compared  to  distress, 
L  -1  and  suppose  that  the  custody  of  the  pawn  must  be  in  the  pawnee : 
Owen,  123  ;  2  Ld.  Kay.  917  ;  2  Sal.  522.  But  there  is  one  case  more,  where 
the  proper  distinction  between  mortgage  and  pawns  is  taken  ;  Eatcliffe  v. 
Davis,  Noy,  137  j  Cro.  Jac.  244;  Yel.  179;  1  Bu-1.  29;  where  the  Court  held 
there  was  a  special  property  in  pawnee,  entitling  to  the  custody  till  the  condi- 
tion is  performed,  but  that  on  payment  the  whole  property  vested  in  pawner, 
distinguishing  it  from  a  mortgage,  which  is  a  conveyance  of.  the  thing;  that, 
therefore,  must  be  laid  out  of  the  case,  because  it  has  nothing  in  common. 

The  next  consideration,  then,  is,  in  what  condition  the  creditors  stood  in 
relation  to  conditional  sales  or  mortgages  by  their  debtors,  to  their  prejudice, 
where  the  mortgagor  continued  in  possession  of  the  goods  mortgaged;  and  the 
statute  governing  this  matter  is  13  Elizabeth,  in  which  there  is  no  distinction 
between  conditional  and  absolute  sales,  provided  they  are  fraudulent.  This 
statute  being  made  to  protect  creditors  against  all  conveyances  to  defraud 
them,  it  was  incumbent  on  a  court  of  equity,  or  a  jury  at  common  law,  upon 
considering  the  whole  circumstances,  to  pronounce  whether  the  conveyance 
was  made  with  such  intent  or  not.  Where  the  neglect  naturally  tended  to 
deceive  creditors,  it  has  been  held  a  badge  of  fraud  where  left  in  his  hands. 
But  if,  from  concurrent  circumstances,  it  appeared  the  title  deeds  were  not 
left  to  defraud  creditors,  but  upon  reasonable  and  honest  purposes,  or  left  with 
the  vendor  not  so  as  to  deceive  touching  his  substance,  that,  being  accom- 
panied with  other  circumstances,  could  not  be  pronounced  a  badge  of  fraud. 
Therefore,  it  lay  open  upon  this,  to  determine  whether  fraudulent  or  not.  The 
leading  case  on  this  is  Twyne's  case,^  where  it  is  held,  that  it  was  upon  a 
valuable  consideration  but  not  bona  fide,  from  the  continuing  in  possession 
and  trading  therewith.  It  is  difficult,  unless  in  very  special  cases,  to  assign 
a  reason  why  an  absolute  or  conditional  vendee  of  goods  should  leave  them 
r*R^1 1  ^^^^  *^®  vendor  unless  to  procure  a  collusive  credit ;  and  it  is  *the 
'-  same  whether  in  absolute  or  conditional  sales,  neither  the  statute  nor 

the  reason  of  the  thing  making  any  difference.  If  no  delivery  is  necessary  on 
a  mortgage,  they  may  be  mortgaged  three  times  over  above  the  value,  and  then 
it  is  just  the  same  as  if  they  remained  in  his  hands  after  one  absolute  sale. 
But  it  is  insisted,  there  are  several  cases  where  there  is  a  distinction  as  to  this 
possession  after  sale  between  conditional  and  absolute  conveyances  of  lands  or 
goods.  That  of  lands  is  not  applicable  to  a  case  of  goods ;  the  case  cited  for 
this  was.  Stone  v.  Gruhham,  2  Bui.  226,  and  1  Roll.  Eep.  3 ;  but  there  is  no 
argument  from  thence,  unless  the  possession  of  lands  and  goods  after  a  con- 
veyance was  on  the  same  foot.  Possession  is  no  otherwise  a  badge  of  fraud, 
unless  as  calculated  to  deceive  creditors.  There  is  no  way  of  coming  at  the 
knowledge  of  who  is  owner  of  goods  but  by  seeing  in  whose  possession  they 
are  ;  the  possession  of  lands  is  of  a  different  nature  :  there  may  be  a  possession 

1  3  Co.  80. 
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as  tenant  at  will,  as  every  mortgagor  is  of  a  mortgagee  before  the  condition  is 
broken.  Every  one  desiring  credit  entitles  to  an  inquiry  into  his  substance  ; 
and  therefore,  because  the  possession  of  land  is  of  an  ambiguous  nature,  as  it 
may  be  in  the  hands  of  the  tenant  as  well  as  the  owner,  the  title  deeds,  &c., 
may  be  required,  but  never  at  what  market  goods  were  bought,  the  possession 
and  usure  of  them  being  all.  Therefore,  in  equity,  where  deeds  are  left  with 
a  second  mortgagee  and  the  first  mortgagee  neglects  to  take  them  into  his 
possession,  the  first  mortgage  is  postponed.  The  reason  is  given  by  Lord 
Talbot,  in  Heady.  Egerton,  2  P.  Wms.  280,  he  suffering  for  his  fraud.  The 
next  case  cited  for  this  was  Buchnal  v.  Roiston,  Free.  Ch.  285  ;  but  no  dis- 
tinction was  taken  there  between  conditional  and  absolute  sales,  by  Lord 
Cowper,  but  that  there  was  no  evidence  in  the  case  before  him  of  a  possession 
calculated  to  acquire  a  false  credit  which  would  not  make  it  void.  The  next 
case  in  support  of  this  distinction  was  Meggot  v.  Mills,  1  Lord  Eay.  286,  and 
cases  in  the  time  of  King  William,  159 ;  from  both  which  books  it  appears 
the  case  was  so  imperfect  that  the  Court  *sent  it  to  a  new  trial.  r^ii/^qoT 
What  reason  weighed  with  Holt  is  not  clear ;  but  it  is  clear  that  it  ^  -' 
was  not  this  distinction  distinguishing  only  bills  of  sale  to  a  landlord  from  any 
other  creditor.  But  though  from  all  these  cases  it  does  appear,  that,  in  the 
construction  of  the  13th  Elizabeth,  there  is  no  distinction  between  conditional 
and  absolute  sales  of  goods  if  made  with  intent  to  defraud  creditors,  yet  a 
court  of  equity  or  a  jury  are  left  at  large  to  construe  whether  it  was  made 
with  such  intent  or  not. 

Then,  to  consider  the  statute  of  Jac.  1,  the  10th  section  is,  by  misprint, 
connected  with  another  part  to  which  it  has  no  connection,  when  it  is  the 
preamble  to  the  11th ;  no  distinction  is  made  in  this  preamble  between  abso- 
lute or  conditional  conveyances ;  nor  is  there  any  reason,  as  the  thing  may  be 
mortgaged  twice  or  thrice  over.  Undoubtedly,  as  the  preamble  makes  no 
such  distinction,  so  the  enacting  clause  will,  in  its  descriptive  words,  take  in 
one  as  well  as  the  other.  The  only  question  which  can  arise  is,  whether  the 
mortgagor  and  not  the  mortgagee,  shall  be  construed  the  true  owner  and  pro- 
prietor. The  conditional  vendee  is  so,  and  the  contrary  can  be  no  other  prin- 
ciple than  that  of  confounding  pawns  and  mortgages.  There  might  be  some 
doubt,  perhaps,  in  the  case  of  a  pawn,  and  3  Bui.  17  was  cited.  But  how  can 
that  he  doubted  in  the  case  of  a  mortgage,  which  is  an  immediate  sale, 
although,  by  performing  the  condition,  the  thing  may  be  redeemed  afterwards 
by  indulgence  of  a  court  of  equity  ?  But,  till  performance,  the  conditional 
vendee,  though  subject  to  be  divested  thereof,  is  the  absolute  proprietor.  A 
pawn  is  complete  by  the  delivery ;  but  an  absolute  sale  is  complete  by  the 
contract,. and  the  party  is  entitled  as  soon  as  the  money  is  paid.  If  a  condi- 
tional vendee,  on  paying  his  money  for  the  goods,  will  not  insist  upon  de- 
livery to  him,  he  confides  in  the  vendor,  not  in  the  goods,  and  therefore 
should  come  in  the  same  case  with  the  other  creditors,  especially  as  he  has 
been  the  bait  to  draw  other  creditors  in.     But  there  is  an  express  case  in 
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point,  destroying  every  such  distinction :  Stephens  v.  Sole}  It  was  urged, 
_^|,qq-i  there  were  subsequent  *cases  impeaching  the  strength  of  this ;  but 

none  such  have  I  seen.  As  to  Bournev.  Dodson,''  December  4,  1740, 
it  is  sufficient  to  say,  there  was  no  judicial  determination.  But  the  Lord 
Chancellor  said,  the  assignment,  if  void,  was  void  at  law,  and  directed  a  trial ; 
but  then  considered  the  great  inconveniences  which  might  accrue,  if  ships 
and  a  cargo  at  sea  should  be  liable  to  the  bankruptcy  of  the  party  in  the 
meantime,  and,  on  the  other  hand,  if  mortgages  and  conditional  sales  should 
be  construed  out  of  the  statute,  so  that  it  was  not  determined,  but  sent  to  law. 
Another  case  for  this  was  Brown  v.  Heafhcote,'  Mich.  1746,  where  it  was 
contended,  there  was  no  delivery  of  possession,  which  remained  in  the  bank- 
rupt till  the  ship's  return,  so  that  it  was  within  the  statute  of  Jac.  1 ;  but  Lord 
Chancellor  held  not,  the  case  not  being  within  the  description  of  the  statute ; 
for  the  assignor  could  not  be  said  to  have  the  order  and  disposition,  there  being 
no  possibility  of  putting  Heathcote  in  possession,  nor  could  he  consent  or  dis- 
sent as  to  the  possession  continuing  as  it  did,  of  a  ship  and  cargo  at  sea.  Nor 
does  it  come  within  the  reason  of  the  statute,  which  was  intended  to  hinder 
the  acquiring  false  credit  or  substance,  which  could  not  be  where  an  owner- 
ship could  not  be  shown.  And  a  delivery  of  all  the  muniments  and  means  of 
reducing  a  ship  or  cargo  at  sea  into  possession  is  in  law  a  delivery  of  them. 
So,  a  delivery  of  the  key  of  a  warehouse  is  a  delivery  of  those  goods  which 
are  bulky,  being  the  only  immediate  delivery  the  things  are  capable  of;  so 
that  this  is  not  within  the  intent  or  words  of  the  Act,  as  Stephens  v.  Sole,  is. 
Then,  a  conditional  sale  is  the  same  as  an  absolute  sale,  where  the  possession 
is  left  in  the  bankrupt,  in  order  to  acquire  a  reputation  of  ownership,  and 
so  a  false  credit.  It  is  necessary  to  apply  this  to  these  mortgages,  though 
Jonathan  Stephens  will  be  preferred  in  point  of  mortgage  upon  the  real  estate 
to  Tomkins ;  yet,  as  to  any  lien  upon  the  utensils  fixed,  the  mortgage  of 
Tomkins  will  be  preferred  to  Jonathan  Stephens.  The  mortgage  of  Tomkins 
ig  of  a  double  nature,  of  a  lease  of  the  house,  with  the  fixed  and  movable 
r*rQ/n  *goods.     As  to  the  fixed,  there  is  no  title  to  remove  them  till  the 

mortgagee  is  satisfied ;  for  though  they  might  be  seized  according  to 
Poole's  case,  1  Sal.  368,  yet,  where  a  trader  erects  fixtures  to  his  house  and 
leaves  it,  neither  he  nor  any  other  can  remove  them  during  the  term,  any 
more  than  he  can  cut  down  trees  during  the  term  he  had  leased,  if  they  are 
part  of  the  lease,  and  not  excepted  thereout.  Those  which  are  not  fixed  will 
be  liable  to  the  seizure  in  a  lease  of  the  house  with  the  movables,  the  whole 
rent  issuing  out  of  the  house,  and  not  out  of  the  chattels  :  5  Co.  17,  1 ;  and 
4  Dyer,  212,  b.  It  is  true  that  a  partner  is  possessed  per  mie  and  per  tout  of 
the  chattels  ;  and  therefore  no  actual  delivery  is  requisite  ;  but  the  oflFence  of 
the  statute  is  not  that,  but  the  permitting  to  continue  in  possession  after  a 
sale  to  another,  and  that  other  is  entitled  to  the  possession  of  the  whole  in 
entirety,  as  Jonathan  Stephens  was  entitled,  who  therefore,  permitting  Wil- 

1  Cited  1  Atk.  157,  161.  =  1  Atk.  154.  s  i  Ajk.  160. 
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liam  Harvest  to  continue  as  half  owner,  is  within  the  case  described  in  the 
statute.  Next  consider  the  other  three  mortgages  of  a  seventh  share  of  the 
bankrupt's  moiety  in  the  partnership  stock,  utensils,  debts,  stock,  and  profits 
in  trade,  partly  things  in  possession,  partly  in  action.  But  I  will  first  con- 
sider the  case  of  an  assignment  of  a  mere  chose  in  action.  The  simplest  case 
I  know  is  of  a  debt  on  bond,  which  is  only  assignable  in  equity,  not  at  law. 
The  reason  why  assignable  in  equity,  is  because  the  assignor  can  furnish  the 
assignee  with  all  the  means  to  reduce  it  into  possession,  giving  authority  to 
sue  in  his  name,  and  the  bond  into  his  hands  to  prove  the  debt,  when  he  does 
sue.  Why  is  not  delivery,  then,  as  requisite  on  such  an  assignment  as  a  de- 
livery in  the  conveyance  of  a  thing  in  possession  ?  Why  will  not  the  means 
of  reducing  into  possession  be  considered  in  the  same  light  as  a  conveyance 
of  the  thing  itself  at  law  ?  A  bond  debt  is  certainly  a  chattel,  although  some 
doubt  was  formerly  made  of  that,  so  that,  in  a  grant  of  all  goods  and  chattels, 
a  bond  debt  would  not  pass ;  but  that  is  not  because  it  is  not  a  chattel  in  its 
nature,  but  because  of  the  forfeiture  to  the  king,  who  *takes  the  obli-  rr^cqc-i 
gation  and  duty  thereof:  Bro.  Prerog.  20  ;  3  Inst.  55 ;  Finch's  Law, 
lib.  2,  c.  17.  But  the  conclusive  case  is  Ford's  case,  12  Co.  1,  that  personal 
actions  are  included  in  the  word  goods  in  an  Act  of  Parliament,  as  goods  in 
possession.  Then  the  debt  by  the  assignor's  continuing  it  in  his  hand,  is  in 
his  order  and  disposition,  as  he  may  receive  the  money  due  and  cancel  the 
bond,  and  assign  it  over  again  to  another  creditor,  and  cannot  have  this  bond 
but  by  consent  of  the  true  owner  in  equity ;  and  therefore,  as  he  is  not  obliged 
to  accept  a  defective  security,  it  is  his  own  fault.  As  to  bulky  goods,  the 
means  of  reducing  into  possession  has  been  held  sufficient ;  why  not,  then,  in 
the  case  of  a  chose  in  action  ?  But  this  case  will  not  need  that  express  deter- 
mination, this  being  an  assignment  of  things  partly  in  possession,  partly  in 
action.  It  has  been  said,  a  share  in  trade  is  a  mere  chose  in  action,  and 
Small  V.  Oudley,  cited  for  it ;  but  that  could  not  come  within  the  statute. 
There  is  no  distinction  between  the  trade  of  the  same  and  of  another  man ; 
and  every  act  must  be  construed  largely  and  beneficially  in  favor  of  creditors. 
If  goods  are  assigned  to  a  factor,  who,  before  he  breaks,  sells  them,  money  has 
no  ear-mark,  and  the  merchant  must  come  under  the  commission  ;  but  if  he 
lays  out  the  money  in  fresh  new  goods,  to  be  sent  to  that  merchant,  those 
goods  may  be  followed  :  1  Sal.  160.  Suppose  the  bankrupt  had  sold  these 
goods,  and  takes  notes,  payable  to  himself,  for  the  money,  and  breaks  before 
they  are  payable,  the  assignee  receiving  the  money  on  these  notes,  it  would 
be  money  had  and  received  to  the  merchant's  use,  because  it  arose  from  the 
sale  of  goods  of  that  merchant :  Surman  v.  Scott,  C.  B.,  Hil.  16  Geo.  2.  As 
the  goods  themselves  would  be  liable,  why  should  not  the  profits  arising  from 
the  sale  thereof  be  in  the  same  condition  ?  As  to  the  three  assignments  of 
the  seventh  share  of  a  moiety,  they,  permitting  the  bankrupt  to  act  and  inter- 
meddle as  owner  of  the  whole  moiety,  must  come  as  other  creditors  under  the 
commission,  forfeiting  any  right  to  resort  to  these  mortgages  themselves  for 
satisfaction. 
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P^pon-i  *The  last  point  is  in  relation  to  tlie  assignment  of  the  whole  moiety 
to  Potter,  in  trust  for  Stephens  :  which  will  either  fall  under  the  con- 
sideration of  an  assignment  to  Potter,  as  distinct  from  Stephens,  or  in  the  same 
light  as  if  an  assignment  to  Stephens  directly;  and  in  either  light  it  will  not 
vary  the  determination.  If  as  an  assignment  to  Potter,  he  will  be  a  trustee 
for  Stephens  till  redemption;  and  there  will  be  a  resulting  trust  after  redemp- 
tion for  William  Harvest,  who  in  such  case  ought  to  have  delivered  the  part- 
nership deed  over  to  Potter,  if  he  was  distinct  from  Stephens,  because  that  is 
part  of  his  title,  and  Potter  -ought  to  have  been  admitted  partner  for  a  moiety ; 
for  it  is  difficult  to  say  why  William  Harvest  was  permitted,  after  a  convey- 
ance of  his  whole  moiety  to  Potter  (which  was  all  his  substance,)  to  continue 
acting  as  owner,  and  with  the  partnership  deed  to  show  that  he  was  owner  for 
a  moiety,  unless  for  the  purpose  of  gaining  a  delusive  credit.  But,  if  it  is 
considered  as  an  assignment  to  Stephens  himself,  he,  being  seised  per  mie  and 
per  tout,  will  indeed  require  no  actual  delivery :  but  the  permitting  to  act, 
after  parting  with  all  the  interest  till  redemption  is  the  very  thing  the  statute 
was  intended  to  prevent.  The  partnership  deed  might  be  insisted  on  to  be 
deposited ;  for  William  Harvest  was  secure  without  having  the  deed  in  his 
possession.  Stephens,  then,  is  the  true  owner  of  this  moiety,  and  has  per- 
mitted the  bankrupt  to  continue  in  the  order  and  possession  as  if  owner;  and 
he  has  been  reputed  owner,  and  has  taken  upon  him  the  order  and  disposition 
of  this  moiety  as  owner,  and  comes  within  the  express  words  of  the  mischief 
and  intent  of  21  Jac.  1,  otherwise  a  door  would  be  open  to  fraud,  by  a  partner 
being  permitted  to  retain  all  the  badges  of  ownership,  to  deceive  the  rest  of 
the  world.  It  was  insisted,  the  partnership  stock  was  a  security ;  but  they 
are  on  the  same  foot  as  strangers.  If  one  partner  lends  money  to  another 
partner  on  a  separate  account,  it  is  never  held  that  his  moiety  in  the  stock 
would  be  a  security  for  that.  The  general  rule,  in  Lord  Craven's  case,  (2 
Ch.  Hep.  226,'  and  Richardson  v.  Goodwin,  (2  Vern.  293,)  and  Croft 
r^RV-i  *^'  -P*'^*)  (3  P-  Wms.  180,)  is  strong  against  such  a  rule.  It  may  be 
said,  it  will  lay  trade  under  great  restraint,  if  a  trader  cannot  mort- 
gage his  whole  stock  without  admitting  into  his  trade.  That  may  be  incon- 
venient, but  the  inconvenience  on  the  other  side  is  greater.  If  it  is  once  es- 
tablished, that  the  friends  of  a  sinking  man  may  secure  themselves  by  a 
mortgage  on  everything  he  has  which  is  valuable,  without  running  a  risk 
themselves,  commissions  of  bankruptcy  will  become  useless,  when  nothing  is 
left  to  the  creditors.  As  to  movables,  therefore,  these  six  mortgages,  notwith- 
standing they  will  be  liable  to  the  disposal  of  the  commissioners  by  the  statute 
21  Jac.  1,  as  to  the  fixtures,  no  removal  can  be  till  satisfaction  of  the  mortgage 
to  Tomkins. 

Lord  Chief  Baron  Parker. — I  will  take  this  case  upon  the  general  ques- 
tion, as  it  has  been  stated.  There  are  four  questions :  First,  whether  any 
mortgage,  or  sale  upon  condition  of  redemption,  is  within  this  clause  ?  Second- 

^  Craven  v.  Knis-bt. 
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ly,  wbether  mortgages,  or  sales  on  condition  of  specific  chattels,  are  within  it  ? 
The  third,  whether  a  mortgage  or  sale  on  condition  of  a  particular  part  or  share 
of  trade  is  within  it  ?  The  fourth,  whether  the  mortgage  or  sale  to  Potter,  in 
trust  for  Stephens,  is  within  it  ? 

As  to  the  first :  laying  out  what  was  offered  at  the  bar  relating  to  hypothe- 
cation or  pawns,  as  not  affording  any  light  in  this  case,  let  us  consider  how 
the  law  stood  before  the  statute  of  Jac.  1. 

Fraudulent  deeds  are  made  void  by  13  Eliz.,  in  which  there  is  a  proviso 
not  to  extend  to  conveyances  on  good  consideration  bona  fide.  Twyne's  case 
was  held  not  bona  fide,  because  accompanied  with  a  trust.  Although  the 
clause  in  21  Jac.  1,  does  not  in  its' introduction  expressly  speak  of  frauds,  yet 
the  reason  of  the  legislature  was  to  prevent  that  false  credit  which  was  de- 
structive to  trade,  and  a  further  remedy  was  intended  than  by  13  Eliz.,  and  a 
mortgage  or  sale  on  condition  is  within  this  clause,  and  within  the  mischief. 
But  the  principal  diificulty  on  this  part  arises  from  these  words  in  the  clause, 
"  hy  consent  of  *the  true  owner  and  proprietor."  But  in  this  clause  r^fiqan 
they  are  put  in  opposition  to  &  false  or  seeming  ownership:  and  there- 
fore a  mortgagee  or  vendee  upon  condition  may  be  said  to  be  true  owner,  and 
a  contrary  construction  would  defeat  this  clause.  But  this  point  was  settled 
in  Stephens  v.  Sole.  The  thirteenth  clause  of  this  Act,  giving  the  assignees 
of  the  bankrupt's  estate  a  right  to  redeem,  only  relates  to  mortgages  regularly 
made,  and  not  to  such  as  are  void  for  want  of  delivery  of  the  goods ;  therefore 
no  argument  for  the  defendants. 

As  to  the  second  :  we  must  consider,  first,  whether  the  bankrupt's  own  goods 
only,  or  the  goods  also  of  persons  left  with  the  bankrupt  for  sale  or  safe  cus- 
tody, are  within  this  clause  ? 

The  preamble,  speaking  of  bankrupts  only,  is  narrower  than  the  enacting 
part,  which  speaks  of  any  goods  :  then,  as  to  the  effect  of  it,  I  admit,  in  many 
cases,  the  preamble  will  not  restrain  the  general  purview,  as  in  1  Jones,  163 ; 
Pal.  485.  But  it  is  a  rule,  and  so  agreed  there,  that  where  the  not  restrain- 
ing the  generality  of  the  enacting  clause  will  be  attended  with  inconvenience', 
it  shall  restrain ;  and  here  would  be  an  inconvenience,  if  not  restrained,  from 
the  hazard  to  trade.  In  L'Apostre  v.  Le  Plaistrier  the  preamble  governed. 
So  in  Godfrey  v.  Furzo,  3  P.  Wms.  185.  So  in  Ex  parte  Marsh,  August, 
1744.^  I  own,  in  Copeman  v.  Gallant,  Lord  Cowper's  reason  for  holding 
it  not  within  the  clause  of  the  statute  was,  that  the  assignment  was  not  with 
an  honest  intent,  for  payment  of  the  debts  of  the  assignor,  and  he  decreed  for 
the  plaintiff.  I  have  a  great  reverence  for  his  memory,  but  though  I  approve 
of  his  decree,  I  cannot  agree  to  the  reason ;  for  though  an  honest  intent  will 
entitle  to  regard,  yet,  if  an  honest  intent  is  sufficient  to  take  it  out  of  this 
clause,  both  the  letter  and  intent  will  be  overturned.  As  to  the  objection,  on 
the  part  of  the  defendant,  from  the  ease  of  factors,  the  reason  of  it  is  not  well 
founded,  because  it  must  relate  either  to  persons  acting  by  commission  only, 

1  Atk.  186. 
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or  in  their  own  right  and  by  commission,  in  neither  of  which  is  there  any 
r*fi^c)1  *^^°6it ;  so  that  the  reason  fails  :  in  the  former  there  is  no  pretence 

that  the  lender  advances  his  money  on  the  visible  stock  :  it  is  on  the 
general  credit.  Then,  consider  whether  any  of  these  goods  in  the  Master's 
report  are  within  this  clause.  As  to  the  goods  fixed,  they  are  like  trees,  con- 
sidered in  law  as  part  of  it :  but  as  they  are  capable  of  being  severed  (I  do  not 
mean  by  severance  a  cutting  down,)  they  are  capable  of  being  re-united : 
Stukely  V.  Butler,  Hob.  168,  and  Owen,  49.  Things  fixed  to  the  brewhouse 
had  been  several  times  mortgaged  distinct  from  the  brewhouse,  but  were  vested 
in  William  Harvest  afterwards,  and  no  occasion  to  deliver  to  Tomkins ;  but 
they  will  pass  by  the  mortgage  of  the  brewhouse  with  the  things  fixed.  I 
admit  Poole's  case  (Salk.  368,)  that  during  the  term  the  goods  may  be  sold; 
but  the  present  is  distinguishable,  there  being  a  mortgage ;  nor  could  he  re- 
move the  fixtures,  because  of  the  mortgagee's  interest,  otherwise  great  incon- 
venience would  follow,  as  lessor  of  a  brewhouse  with  his  own  fixtures  would 
be  liable  to  be  stripped  thereof.  As  to  the  utensils  unfixed,  where  the  goods 
mortgaged  are  of  such  a  nature  as  to  be  capable  of  delivery  [there  ought  to  be 
an  actual  delivery ;]  but  if  no  delivery  can  be  at  the  time  of  the  mortgage,  it 
is  sufficient  if  the  proper  means  of  reducing  into  possession  are  given.  If 
bulky  goods  in  a  warehouse  are  mortgaged,  delivery  of  the  key  will  be  suffi- 
cient. I  agree  also  with  Heaihcote's  case  ;  but  there  the  Lord  Chancellor  de- 
termined it  not  within  stat.  21  Jac.  1,  chiefly  because  the  ship  and  cargo  could 
not  be  delivered  but  by  delivery  of  invoices,  &c.  It  is  objected,  for  defendant, 
that  an  undivided  share  of  stock  will  not  admit  a  separate  property  and  posses- 
sion ;  and  therefore,  of  necessity,  the  possession  of  mortgagor  must  be  posses- 
sion for  mortgagee  :  but  though  it  is  true  that  a  partner  has  a  joint  interest, 
these  interests  are  severable :  as  appears  by  a  fieri  facias  against  one  partner, 
which  will  not  affect  the  other's  moiety;  the  consequence  of  a  sale  under  that 
will  be,  that  the  vendee  of  the  sheriff  will  be  tenant  in  common  with  the  other 
partner:  2  Mod.  279;  1  Sho.  173;  Sal.  and  2  Ray.  871.  To  consider  the 
r*6401  *''^^®^  "^'^"^  •  ^°  Meggott  v.  \Mills,^  this  statute  appears  not  by  the 

report  of  Lord  Eaymond  to  be  considered,  though  it  might  properly; 
the  other  statutes  were  only  considered,  which  differs  it  from  the  present. 
Next,  Cole  v.  Davis,  1  Bay.  724,  admits  the  same  answer;  and  I  doubt 
whether  the  sale  there  was  not  accompanied  with  a  trust,  like  Twyne's  case, 
so  as  to  be  avoided  by  13  Eliz. ;  but  that  was  not  within  the  clause  of  the  stat. 
Jac.  1,  because  the  bankrupt  there  did  not  take  on  him  the  sole  alteration,  as 
owner  (which  is  required  by  the  clause,)  but  the  sheriff.  As  to  Small  v. 
Oudley,^  a  distinction  was  taken  by  Sir  Joseph  Jekyll  between  a  man's  own 
trade  and  another's;  this  clause  was  overlooked  both  by  Court  and  counsel. 
Bucknal  v.  Roiston?  is  rather  an  authority  against  the  defendants  than  for 
them.  In  the  present,  all  the  requisites  in  21  Jac.  1,  concur  to  bring  the  case 
within  it,  as  the  possession  of  the  goods  was  not  delivered,  though  capable 

1  1  Lord  Eay.  286.  2  3  P.  Wms.  427.  »  Free.  Ch.  285. 
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thereof,  "William  Harvest  having  the  possession,  and  the  articles  of  partner- 
ship and  evidence  of  his  title  in  his  hands,  and  taking  upon  him  the  sole  altera- 
tion as  owner. 

On  the  third  question,  it  is  objected  for  defendant,  that  this  clause  extends 
not  to  things  in  action,  as  are  mortgages  of  parts  of  shares,  speaking  only  of 
goods  and  chattels  which  a  person  has,  at  the  time  of  bankruptcy,  in  his  pos- 
session ;  but  goods  and  chattels  include  debts  :  Stran.  188 ;  Slade's  case,  4 
Co.  95 ;  and  things  in  action  are  considered  as  goods  and  chattels  in  a  person 
attainted,  and  so  the  Crown  entitled  :  Litt.  80 ;  Clayton's  case.  So,  12  Co.  1. 
If,  then,  goods  and  chattels  comprehend  things  in  action,  in  the  construction 
of  any  Act  of  Parliament,  it  ought  in  this ;  for  otherwise  he  might  assign 
without  notice  to  others,  and  so  have  the  order  and  disposition  within  the 
meaning  of  this  clause ;  and  this  is  enforced  by  the  first  clause,  that  the  most 
beneficial  construction  for  creditors  under  the  commission  should  be  made. 
But  it  is  saidj^there  can  be  only  an  equitable  assignment  of  a  chose  in  action, 
which  is  true ;  and  yet  in  the  case  of  bonds  assigned  (for  bills  of  exchange  or 
promissory  notes  *are  assignable  at  law,)  they  must  be  delivered;  and  r^oj^i-i 
such  delivery  of  the  bond  or  notice  of  the  assignment  will  be  equiva- 
lent to  the  delivery  of  the  goods  ;  for  the  debtor  cannot  afterwards  justify  pay- 
ment to  the  assignor ;  Domat,  lib.  1.  This  clause  extends  to  things  in  action ; 
and  all  has  not  been  done  to  divest  the  right  from  the  bankrupt,  and  to  vest  a 
right  in  the  mortgagee ;  for  no  notice  appears  to  be  given.  The  assignees, 
therefore,  have  power  to  dispose  of  it  for  the  benefit  of  the  creditors. 

As  to  the  fourth  and  most  difficult  question,  it  is  objected,  for  the  defen- 
dants, that,  though  Potter  did  not  take  possession,  he  was  merely  nominal, 
and  Stephens  to  be  considered  as  a  vendee  of  Harvest's  moiety,  and  was  a 
partner  with  him,  and  so  continued  and  in  possession  per  mie  and  per  tout 
with  him ;  and  I  agree  he  was  at  first.  But  when  Stephens  became  entitled 
to  the  other  moiety,  the  question  is,  whether  he  should  not  have  had  the  sole, 
and  not  a  joint  possession  only,  to  take  it  out  of  this  statute.  As  Potter  did 
not  interfere,  Stephens  should  have  taken  possession,  which,  not  having  done. 
Harvest  continued  in  possession  as  visible  partner,  received  the  debts,  &c.,  by 
consent  and  permission  of  Stephens,  had  the  order  and  disposition,  and  was 
one  of  the  reputed  owners  as  much  as  Stephens.  It  is  objected,  that  the  law 
would  judge  Stephens  to  be  in  possession  according  to  his  right;  but  there  is 
no  color  for  it,  where  he  permitted  all  this  inconsistent  with  his  own  right. 
A  further  difficulty  arises,  from  the  several  determinations  in  this  Court, 
that  one  partner  borrowing  or  embezzling  any  partnership  effects,  his  own 
share  is  liable ;  as  held  in  Meliorucclii  v.  The  Royal  Exchange  Assurance 
Company.''-  The  reason  of  those  determinations  relating  to  partnership  is, 
that  each  is  liable  to  the  whole  of  the  partnership  debts  ;  and  if  one  is  charged 
further  than  he  ought,  equity  gives  him  a  lien  on  the  partnership  efi'ects. 
That  is  true,  but  not  applicable  to  the  present.     Here  Harvest  did  not  borrow 

1  1  Eq.  Ca.  Ab.  8,  pi.  8. 
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money  or  embezzle  the  effects  of  the  partnership.  This  is  not  a  partnership 
transaction,  but  as  distinct  as  if  strangers  had  done  it.  Nor  is  it  applicable 
r*64'?1  ^°  point  of  *reason,  all  the  partnership  debts  being  paid.  There  is 
no  instance  where  this  rule  of  equity  extends  to  private  loans,  all  the 
cases  relating  to  partnership  transactions,  and  so  should  be  confined. 

I  agree,  therefore,  that  none  of  the  mortgages  in  the  Master's  report,  except 
the  mortgage  to  Tomkins,  and  those  secured  by  buildings  on  land,  are  out  of 
21  Jac.  1. 

Chief  Justice  Lee. — I  concur  entirely.  These  securities  are  to  be  con- 
sidered as  mortgages,  not  as  hypothecations,  &c.,  as  has  been  properly  observed 
by  Burnet,  J.  And  this  is  a  question  which  must  receive  its  determination 
from  21  Jac.  1,  13  Eliz.  being  only  declaratory ;  and  all  the  cases  offered  on 
that  head  have  been  already  answered.  I  shall,  therefore,  confine  myself  to 
the  statute  21  Jac.  1,  as  the  ne  plus  ultra,  the  line  being  drawn  thereby  which 
is  to  govern  here ;  and  there  are  three  points  thereon. 

First,  Whether  the  mortgagee  is  not  the  true  owner  and  proprietor,  to 
whom  there  should  have  been  delivery  of  the  goods  mortgaged  ?  In  the 
general  preamble  of  this  statute,  notice  is  taken  of  divers  defects  in  former 
statutes,  in  description  of  bankrupts,  and  in  the  power  to  commissioners  to 
discover  and  distribute  the  bankrupt's  estate;  and,  therefore,  it  enacts,  that  it 
should  be  taken  most  beneficially  for  that  purpose ;  every  word  of  the  statute 
must  be  considered,  both  of  the  preamble  and  enacting  clause.  The  present 
case  is  directly  within  the  words  of  the  preamble,  the  bankrupt  himself  having 
conveyed  the  goods  to  John  Stephens ;  there  is  no  occasion,  therefore,  to  give 
any  opinion  in  relation  to  that  head  of  restraining  the  enacting  clause  by  the 
words  of  the  preamble,  which  is  not  material  to  the  present,  it  falling  within 
the  preamble.  To  remove  the  difficulty  with  respect  to  commissioners  of 
bankrupts,  and  to  their  power  of  making  distribution,  this  short  and  plain 
direction  is  given  to  them  in  this  statute,  that,  where  persons  are  bankrupt, 
having  in  their  possession,  as  reputed  owners,  and  taking  upon  them  the 
alteration  as  owners  (which  differs  it  from  the  case  of  factors,  who  dispose, 
r*r4ST  ^°^  ^^  owners,  but  for  others,)  *the  commissioners  may  dispose  of  this 
for  the  benefit  of  the  creditors.  This  statute,  then,  makes  the  reputed 
ownership  as  real,  for  the  benefit  of  creditors  in  general :  the  persons'  own 
misbehaviour  depriving  them  of  the  benefit  of  the  conveyance,  though  made 
for  good  consideration  :  and  they  shall  not  be  in  a  better  condition  than  other 
creditors.  Consider,  then,  first,  whether  the  mortgagee  be  the  true  owner 
and  proprietor.  There  is  a  clause  in  21  Jac.  1,  relating  to  redemption  of  a 
mortgage  by  assignees,  not  only  mortgage  of  lands,  but  goods  on  condition. 
In  Co.  Litt.  210,  the  effect  appears  of  a  feoffment  on  condition ;  and  the  reason 
of  the  difference  there  is,  that  the  feoffor  has  only  a  bare  condition,  and  no 
estate  in  the  land  which  he  can  assign  over,  but  feoffee  has ;  which  is  saying 
that  he  is  owner  of  the  estate,  as  having  the  interest  in  it.  The  true  owner 
is,  in  this  Act  of  Parliament,  in  opposition  to  reputed  owner.  As  to  the  cases 
cited  on  this  point,  to  make  a  distinction  between  conditional  and  absolute 
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sales  :  Stone  v.  Chuhham,  2  Bui.  226,  was  determined  entirely  on  the  statute 
of  Eliz.  and  common  law,  though  the  plan  of  that  statute  differs  greatly  from 
the  plan  of  the  statute  of  Jac.  1,  this  Act  supposing  the  conveyance  to  be  on 
good  consideration,  and  the  party  to  be  an  honest  creditor  or  mortgagee,  but 
not  to  have  any  preference  to  other  creditors,  because  he  does  not  give  notice 
to  other  creditors,  by  having  that  delivery  to  him  to  which  he  was  entitled ; 
so  that  this  is  more  like  the  cases  on  the  Eegister  Act,  where  the  person  loses 
the  benefit  of  the  conveyance  by  not  giving  notice,  arising  from  his  own  plain 
neglect.  The  donee  is  not  to  suffer  donor,  who  has  made  the  conveyance,  to 
continue  in  the  possession  there  described ;  which  direction  in  that  Act  of 
Parliament  is  as  necessary  to  be  followed  as  in  cases  of  the  Register  Act  j  and 
though  Stone  V.  Grubham,  is  not  material  to  the  present,  (nor  is  there  any- 
thing from  any  part  of  that  case  inferring  a  difference  between  conditional  and 
absolute  sales,)  yet,  what  is  said  there  may  infer,  that  mortgagee  must  be  con- 
sidered as  true  owner ;  for  if  mortgagor  is  tenant  at  will  to  mortgagee,  as  said 
in  *Bulstrode,  who  is  owner  of  this  estate  ?  If  the  property  is  trans-  r;|<f>j^4-i 
ferred  to  mortgagee,  the  mortgagor  can  have  only  a  condition,  accord- 
ing to  Co.  Litt.  210  ;  and  the  mortgagee  has  that  interest  as  makes  him  owner 
or  proprietor.  The  other  cases  cited  for  this  have  been  fully  answered  already. 
The  second  question  is,  whether  the  debts  and  chattels  should  not  be  deli- 
vered, as  far  as  they  are  capable  ?  Upon  which  Stevens  v.  Sole  is  in  point, 
on  the  foot  of  a  mortgage  of  a  personal  things  and  Lord  Cowper's  observation 
in  the  case,  in  the  Precedents  in  Chancery,'  is  agreeable  thereto,  which  two 
cases  determine  that  question  on  the  specific  goods ;  and  it  will  be  the  same 
as  to  the  shares  of  the  partnership  stock,  which  are  partly  in  possession,  partly 
in  action,  and  as  to  all  debts,  &c.,  which  are  conveyable  in  equity.  The  in- 
quiry on  the  second  point  is,  whether  choses  in  action  are  not  included  under 
goods  and  chattels  ?  And  I  agree,  some  books  countenance  the  contrary  opi- 
nion, particularly  Swinb.  407.  Calt/e's  case,  8  Co.  32,  is  like  that  also.  This 
opinion  was  grounded  on  the  legal  notion  in  respect  of  choses  in  action  that 
they  are  not  grantable  as  choses  in  possession ;  but  this  is  now  out  of  the 
question ;  choses  in  action  will  be  included  therein.  Fulwood's  case,  4  Co. 
65,  proves  that  a  chose  in  action,  (as  an  obligation,)  is  a  chattel.  So,  Staunf. 
Prerog.  45,  c.  16,  that  chattels  comprehend  a  right  of  action  to  goods.  There 
is  no  word  in  the  statute  to  give  this  right  of  action  but  the  word  "  chattels;" 
and,  if  forfeited,  they  must  be  considered  as  chattels  in  the  person  forfeiting. 
The  same  interpretation  has  been  made  in  other  statutes.  So,  Ford  and 
Sheldon's  case,  12  Co.  1.  If,  then,  goods  and  chattels  include  choses  in  ac- 
tion, all  the  debts  acquired  to  the  partnership  by  sale  of  the  joint  stock  must 
be  distributable  as  the  goods  themselves;  for  which  Burnet,  J.,  has  cited 
several  cases,  that  the  produce  of  specific  goods  follow  the  nature  of  the  goods 
themselves.     So  in  Swinb.  414. 

The  last  question  relates  to  the  mortgage  of  Stephens,  the  partner,  whether 
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^  he  has  such  a  possession  as  will  *exempt  him  from  beiog  considered 

L  J  as  owner  or  proprietor,  by  whose  consent  the  bankrupt  has  had  in  his 
possession  the  goods,  as  owner,  altered,  &c.  I  mean  goods  severed ;  for  the 
fixed  are  part  of  the  freehold,  and,  when  mortgaged,  remain  so  till  the  mort- 
gage is  fatisfied.  This  mortgage  to  Potter  in  trust  must  be  considered  as  a 
mortgage  to  Stephens ;  and  though  endeavored  to  be  distinguished  from  other 
mortgages,  because  he  was  a  partner  and  in  possession,  and  wanted  no  delivery, 
the  true  answer  has  been  given  to  that,  that,  though  he  held  the  possession, 
yet  not  such  a  possession  as  this  statute  requires ;  and,  consequently,  it  is  im- 
putable to  him,  as  owner,  that  he  has  let  Harvest  have  possession  in  respect 
of  that  moiety,  producing  the  same  inconveniences,  by  creating  a  false  credit. 
As  to  Stephens  having  a  lien  on  the  stock  for  the  money  due  to  him,  and  his 
being  distinguished  from  other  creditors,  no  case  has  been  cited  for  that.  That 
distinction  would  have  been  material  in  Cro/t  v.  Pilce^  but  it  was  not  taken 
there,  nor  can  it  be  here ;  for  it  was  a  transaction  not  concerning  the  stock  of 
the  partnership  :  they  are  as  much  disunited  as  any  others ;  nor  was  this  debt 
a  debt  created  on  the  joint  stock;  nor  can  he,  therefore,  have  any  lien  on  the 
joint  stock ;  and,  though  no  judicial  determination,  yet  I  may  cite  a  civil  law 
authority,  as  Dom.  lib.  1,  fol.  155,  concerning  partnership,  though  not  as 
authority  on  which  a  judgment  is  to  be  founded  in  our  courts;  yet,  as  said  by 
Lord  Raymond,  may  they  be  used  as  the  opinions  of  learned  men. 

I  am  of  opinion,  therefore,  that  the  statute  of  Jac.  1,  is  the  rule  to  be  fol- 
lowed in  this  case ;  and  the  intent  thereof  was  to  prevent  the  bankrupt's  ac- 
quiring false  credit;  that,  for  the  benefit  of  creditors  in  general,  these  goods 
shall  be  esteemed  his,  and  distributable  as  his,  so  that  they  must  come  under 
the  commission.  Whether  this  is  a  wise  provision  or  no,  in  this  statute,  is 
not  for  the  determination  of  the  Court ;  for,  while  it  continues  a  statute,  it 
must  be  followed. 

Lord  Chancellor  Hardwicke. — I  am  obliged  to  the  *judges 
L  -J  for  their  assistance  and  endeavors  to  give  light  in  so  intricate  a  case, 
which  intricacy  arises  in  respect  of  the  want  of  a  number  of  authorities  as  to 
the  construction  of  this  Act  of  Parliament,  though  made  so  long  ago.  But  a 
greater  intricacy  occurs  in  respect  of  the  conduct  of  William  Harvest,  in  making 
these  securities.  All  the  authorities  giving  light  to  this  have  been  exhausted 
by  the  judges,  and  it  would  be  mis-spending  of  time  to  repeat  what  has  been 
said.  It  is  sufficient,  therefore,  to  say,  I  concur  in  the  opinion  delivered ;  but 
as  this  is  a  case  of  great  expectation  and  consequence,  I  will  reduce  the  grounds 
to  some  general  principle. 

There  arise  two  general  questions :  first,  whether  any  mortgages  or  condi- 
tional disposition  or  conveyance  of  any  goods  and  chattels  are  within  the  statute 
21  Jac.  1,  c.  19,  ss.  10  &  11,  as  it  is  by  misprint  described  in  the  statute; 
secondly,  if  any  are,  which  are  ?     A  third  has  been  made  by  a  distinction  on 
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the  mortgage  of  Harvest's  moiety  in  trust  for  Stephens,  whether  that  be  within 
this  clause. 

As  to  the  first,  I  will  not  enter  into  a  particular  discussion  and  argument 
of  two  points  made  at  the  bar  :  the  one,  whether  the  enacting  clause  extends 
to  all  goods  whatsoever  in  the  custody  of  the  bankrupt,  (whether  his  own 
originally,  or  moving  from  others,)  or  whether  it  is  to  be  restrained  by  the 
preamble,  and  to  extend  only  to  goods  originally  the  bankrupt's ;  which  I  will 
not  argue. 

The  other  is,  whether  choses  in  action  are  within  this  clause.  Let  the  con- 
struction of  the  clause  as  to  this  be  what  it  will,  whether  to  be  confined  or  not 
to  goods  originally  the  bankrupt's,  this  case,  as  to  this  point,  is  undoubtedly 
within  the  Act,  because  it  cannot  be  disputed  but  that  all  the  goods  now  in 
question  were  originally  the  bankrupt's,  moved  from  him,  conveyed  and  mort- 
gaged by  him.  But  I  strongly  incline  to  concur  with  the  opinion  of  Holt, 
that  this  clause  must  be  restrained  by  the  preamble,  as  Lord  Chief  Baron 
seems  to  do,  and  difier  from  Lord  Cowper,  though  the  decree  made  by  him 
was  undoubtedly  right. 

*Choses  in  action  are  properly  within  the  description  of  goods  and  rsitoj^-i 
chattels  within  this  clause  ;  and  I  will  only  add  one  argument,  for  the 
sake  of  which  I  mention  it,  which  is,  that  this  construction  is  strongly  war- 
ranted by  the  next  preceding  clause,  relating  to  bankrupts  who  by  fraud  make 
themselves  accountant  to  the  king,  to  defeat  their  private  crediters,  which 
plainly  shows  that  the  words  goods  and  chattels,  as  used  in  this  Act,  take  in 
all  kinds  of  personal  property  of  the  bankrupt,  whether  in  possession  or  action 
only ;  which  strongly  supports  the  construction  made  by  the  Judges,  and  is 
agreeable  to  Ford  and  Sheldon's  case,  12  Co.  1,  where  it  is  held,  that,  in  an 
Act  of  Parliament,  goods  and  chattels  take  in  choses  in  action.  The  reason  of 
the  other  opinion  in  the  books  arises  from  hence,  that  this  question  has  arisen 
on  a  grant,  or  assignment,  or  bargain  and  sale,  not  being  such  goods  and  chat- 
tels as  would  pass  by  that  assignment  or  conveyance;  but  in  an  Act  of  Parlia- 
ment, which  can  pass  anything,  they  are  always  included. 

I  go  on  four  general  principles  in  the  construction  of  this  Act. 

First,  the  aim  and  intent  of  the  legislature  was,  that  an  equal  proportion 
of  the  eiFects  of  the  bankrupt  among  his  creditors  should  be  attained  as  far  as 
possible. 

Secondly,  that,  to  attain  that  end,  these  Acts  of  Parliament  should  be  con- 
strued beneficially  for  the  general  creditors  under  the  commission;  and  there- 
fore it  is,  in  an  unusual  manner,  different  from  most  Acts  of  Parliament,  en- 
acted, that  all  these  statutes  and  laws  shall  be  largely  and  beneficially  construed 
for  the  creditors  in  general  under  the  commission. 

Thirdly,  it  appears,  the  general  view  and  intent  of  the  provision  now  under 
consideration  was,  to  prevent  traders  from  gaining  a  delusive  credit,  by  a  false 
appearance  of  substance,  to  mislead  those  who  should  deal  with  them. 

Fourthly,  the  legislature  judged  they  might  do  this  by  subjecting  all  the 
goods  of  the  bankrupt,  though  conveyed  to  others,  to  the  general  creditors 
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under  tlie  commission,  because,  where  the  vendee  or  assignee  leaves  such  goods 
r*fi4S1  *^^  possession  of  the  bankrupt  as  owner,  he  confides  as  much  in  the 
general  credit  of  the  bankrupt  as  that  creditor  who  has  only  taken 
his  bond  or  note.  It  is,  in  such  case,  put  in  the  power  of  the  bankrupt  to 
sell  the  goods  the  next  day;  the  former  assignee  could  only  have  a  personal 
remedy  against  the  bankrupt. 

All  these  grounds  go  to  the  substance  of  the  case,  and  not  upon  niceties, 
and  hold  in  case  of  a  mortgage  as  well  as  an  absolute  sale  ;  otherwise  it  would 
be  contrary  to  the  resolutions  of  Stevens  v.  Sole,  and  the  opinion  of  Lord 
Cowper,  in  Bucknal  v.  Roiston,^  and  to  his  implied  opinion  in  Copeman  v. 
Gallant,^  and  would  overturn  this  part  of  the  statute,  and  restrain  it  to 
absolute  sales.  Traders,  instead  of  absolute  sales,  would  then  make  such  mort- 
gages, as  there  would  be  a  greater  opportunity;  for  traders  might  mortgage 
over  and  over  again,  as  this  case  is  a  pregnant  instance. 

As  to  the  most  material  and  operative  expression,  the  legislature  has  ex- 
plained their  own  sense,  by  putting  the  word  true  owner  in  opposition  to  re- 
puted, not  special  owner  ;  and  then  these  last  words  can  only  mean  a  person, 
who,  by  specious  acts  of  possession,  order,  and  disposition,  gives  himself  an 
appearance  of  property  he  has  not  really,  (which  is  the  present  bankrupt's 
case,)  till  the  mortgage  money  is  paid. 

Then  it  follows,  that  the  mortgages  to  Reynel,  Skip,  and  George  Harvest, 
and  so  much  of  the  assignment  to  Stephens  as  relates  to  the  utensils  not  fixed 
to  the  freehold,  which  are  made  a  further  security  to  him,  must  be  void  within 
this  clause,  so  far  as  they  are  claimed  to  be  specific  liens. 

The  distinction  endeavored  has  been  answered ;  and  the  distinction  most 
labored,  that  a  share  of  a  partner  in  a  partnership  stock  is  only  a  sort  of  pro- 
portion arising  on  the  balance  of  the  partnership  account,  and  incapable  of 
being  delivered,  would  let  in  that  false,  delusive  credit  (intended  to  be  pre- 
vented) in  all  trades  in  partnership,  and  would  extend  to  particular  goods  in 
partnership. 

_       As  to  choses  in  action  comprised  in  these  securities,  *  where  it  is  ad- 
'-  mitted  none  could  pass  but  in  equity,  equity  ought  to  follow  the  law 

in  this  case,  if  in  any.  Where  property  is  established  by  Act  of  Parliament, 
equity  follows  it  in  like  manner  as  where  established  by  common  law ;  for  if 
not,  it  would  cause  great  confusion ;  and  it  is  always  so  taken  on  Acts  of  Par- 
liament made  concerning  real  and  personal  estate,  regulating  that  kind  of  pro- 
perty ;  for  which  there  is  a  strong  instance  in  the  statutes  relating  to  Papists ; 
for,  though  subject  to  penal  laws,  equity  regulates  in  the  same  way,  by  the 
same  rule,  as  the  statutes  lay  down  concerning  legal  property. 

The  third  and  last  point  is  in  the  construction  of  Potter's  mortgage,  which 
is  said  to  be  directly  as  if  made  to  Stephens  :  and,  I  think,  upon  the  whole,  it 
would  be  so;  though,  perhaps,  if  it  was  nicely  scrutinized,  some  difference  might 
be  taken ;  but  whatever  legal  interest,  that  vested  in  Potter.     And  the  law 
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would  not  have  taken  notice  of  the  trust  if  the  question  was  at  law ;  and,  there- 
fore, if  this  Act  of  Parliament  has  made  it  void  at  law,  this  Court  would  never 
set  it  up  contrary  to  law  for  the  sake  of  Stephens,  because  he  was  a  partner, 
but  would  let  the  law  take  place  for  the  benefit  of  the  general  creditors.  As 
to  any  of  these  goods  in  that  mortgage,  which  equity  only  could  pass,  equity 
will  follow  the  law ;  for,  as  to  the  profits  arising  from  trade  and  choses  in 
action,  there  could  not  be  an  equity  upon  an  equity  :  equity  would  vest  them 
in  Stephens,  and  it  would  undoubtedly  be  considered  as  if  the  assignment  had 
been  directly  to  Stephens.  And  here  the  principal  objection  arises ;  it  being 
said,  it  vested  in  Stephens  as  to  these  particulars,  and  that  Stephens  was  part- 
ner then,  and  if  he  had  not  taken  this  mortgage,  he  would  be  entitled  to  have 
an  allowance  out  of  what  would  be  coming  to  Harvest's  moiety,  and  would 
have  a  specific  lien  on  that  moiety ;  and  therefore  Stephens,  taking  a  mort- 
gage of  the  other's  share,  would  not  be  put  in  a  worse  condition  than  without 
it.  This  was  the  most  plausible  thing  urged  for  the  defendant,  and  would  be 
right  if  the  foundation  was  right :  but  I  dispute  the  foundation,  which  must 
be,  that  the  party  so  lending  *gains  a  special  lien  on  the  partner  bor-  r^cKn-i 
rowing,  and  should  be  allowed  a  preference  to  his  separate  creditors; 
but  for  this  there  is  no  authority  or  precedent  after  a  bankruptcy ;  it  is  a  different 
consideration,  what  a  court  of  equity  might  do  between  the  parties  themselves, 
which  both  remained  capable  of  transacting  for  themselves.  But  I  might 
carry  it  farther ;  for  it  is  so  after  the  death  of  a  partner,  where  his  effects  come 
to  be  distributable  as  assets.  In  the  case  of  Meliorucchi  v.  Royal  Exchange 
Assurance  Oompant/,^  the  points  determined  are  not  material  to  the  present; 
but  there  the  attempt  made  was  to  subject  stock  after  a  bankruptcy  to  a  debt 
contracted  to  the  Company  by  a  loan  of  money,  and  arguments  were  drawn 
from  rules  concerning  partnership ;  but  it  was  not  contended  for,  that  in  case 
of  a  partnership,  that  could  be  carried  farther.  And  the  case  cited,  of  Orqft 
V.  Pike^  is  as  strong  as  any  negative  authority  can  be ;  for  there  it  was  not 
attempted  to  give  the  surviving  partner  a  right  of  retainer,  or  bring  into  the 
partnership  account  a  bond  debt,  so  as  to  be  preferred  to  others,  but  only  as 
executor ;  and  therefore,  the  money  taken  by  a  deceased  partner  out  of  the 
partnership,  stock,  was  allowed  to  be  brought  into  the  partnership  account,  but 
the  bond  debt  was  not,  because  a  separate  loan  and  transaction.  If,  then,  by 
a  new  determination  now,  it  should  be  admitted,  and  that  one  partner,  by 
lending  money  to  another  in  a  separate  capacity,  not  relative  to  the  partner- 
ship, should  gain  a  specific  lien  on  the  eflFects  of  the  partner  so  borrowino-,  it 
would  open  a  door  to  fraud,  and  to  defeat  this  statute  ;  for  then  a  person  might 
be  taken  in  as  a  partner  into  a  moiety  of  a  great  stock  and  flourishing  trade, 
and  he  may  have  a  separate  credit  on  that  confidence,  and  yet  may  not  have 
any  in  reality  of  the  property  in  that  stock,  but  the  whole  may  belong  to  others ; 
which  tends  plainly  to  great  fraud  and  imposition  on  traders,  and  great  mis- 
chief.    It  has  been  said,  that  great  mischief  might  arise  to  trade  and  credit 

1  1  Eq.  Ca.  Ab.  8,  pi.  8.  2  3  p_  yg^^^  igo. 
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from  such  a  determinatioD,  as  this,  as  tending  to  prevent  making  use  of  that 
credit  persons  have  to  support  themselves  in  trade,  as  they  cannot  make  a 
r*fi'in  security  *without  exposing  their  circumstances  to  the  world;  and  on 
the  other  hand  it  is  contended,  that  the  other  construction  would  in 
fact  repeal  the  Act  of  Parliament,  and  let  in  a.  mischief;  some  inconvenience 
might  perhaps  arise  from  a  determination  of  this  case  on  either  side ;  biit  I 
agree  with  Chief  Justice  Lee,  that,  as  this  is  a  law,  we  must  adhere  to  it,  and 
while  it  is  a  law,  be  bound  by  it,  and  if  any  inconvenience  results  from  it,  that 
is  for  the  consideration  of  the  legislature.  But  this  I  will  say,  that,  as  some 
inconvenience  may  be  to  particular  persons  on  one  hand,  great  inconvenience 
may  be  on  the  other,  by  creating  that  appearance,  as  having  the  substance  of 
which  they  remain  in  possession,  though  they  have  not  at  all  the  real  pro- 
perty :  and  that  this  was  the  intent  of  the  legislature,  I  am  clear;  and  I  may 
go  so  far  as  to  say,  that  the  simplicity  of  those  times  did  not  let  in  these  large 
and  airy  notions  of  credit,  as  of  late,  which  from  the  number  of  bankruptcies 
we  have  had  of  late  years,  is  rather  an  evidence  that  the  departing  from  the 
rule  this  law  has  laid  down,  and  giving  way  to  these  notions,  has  been  rather 
a  mischief. 

I  agree,  then,  that  these  mortgages  cannot  prevail  as  specific  liens  and  se- 
curities ;  therefore,  as  to  the  mortgages  of  lands  and  fixtures,  they  are  not 
affected  by  the  Act  of  Parliament :  but  what  is  afiFected  by  the  direction  therein 
is  the  assignment  to  Stephens,  (for  Potter  must  be  considered  as  a  trustee  for 
him,)  relating  to  any  utensils  not  fixed  to  the  freehold.  So  also  are  all  the 
four  mortgages  of  seventh  part,  by  reason  of  the  bankruptcy  of  William  Har- 
vest, made  void  by  the  statute,  and  can  create  no  specific  lien  on  the  bank- 
rupt's share  of  partnership  stock,  debts,  and  effects;  but  they  must  be  con- 
sidered only  as  general  creditors. 


"  The  great  wisdom  and  policy  of  the  sages  and  founders  of  our  law,"  says 
Lord  Coke,  "  have  provided,  that  no  possibility/,  right,  title,  nor  thing  in  action, 
shall  be  granted  or  assigned  to  strangers,  for  that  would  be  the  occasion  of 
r*r'9T  ™^'''*'ip'y^"g  °f  contentions  and  *suits,  of  great  oppression  of  the  peo- 
L  -I  pie,  and  chiefly  of  terre-tenants,  and  the  subversion  of  the  due  and 
equal  execution  of  justice  :"  10  Co.  48.  See  Lampet's  case,  10  Co.  47.  But 
it  is  to  be  observed,  that  the  king  was  always  an  exception  to  this  rule,  for  he 
might  always  either  grant  or  receive  a  possibility  or  chose  in  action  by  assign- 
ment:  Co.  Litt.  232,  b,  n.  1;  Com.  Dig.  "Assignment,"  (D.)  555;  Miles  y. 
Williams,  1  P.  Wms.  252;   Stafford  \:  Buckley,  2  Ves.  177,  181. 

Formerly,  it  was  doubted  whether  an  annuity  was  assignable,  though  "  as- 
signs" were  mentioned  in  the  grant;  the  argument  being,  that  it  was  a  mere 
personal  contract,  and  therefore  a  chose  in  action.  See  the  cases  in  2  Vin. 
Abr.  515,  and  3  Vin.  Abr.  151.  But,  in  a  case  in  C.  B.,  8  Cha.  1,  this  ob- 
jection, which,  in  strictness  of  law,  carried  force  with  it,  was  overruled  :  Ger- 
rard  v.  Boden,  Hetl.  80.     It  seems,  too,  that  naming  "  assigns"  is  not  essen- 
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tial  to  the  making  an  annuity  assignable,  the  principle  of  the  objection  to  its 
being  so  being  the  same,  whether  "  assigns"  are  mentioned  or  omitted.  How- 
ever, Perkins,  in  the  special  case  of  an  annuity  pro  consilio  impendendo,  re- 
quires naming  of  "  assigns  :"  Perk.  s.  101.  Even  there,  too,  he  questions 
the  annuity  being  assignable.  But  this  was  settled  in  Maund's  case,  7  Co. 
28,  b,  one  point  resolved  being,  that  express  words  would  make  such  an  annuity 
assignable  :  Co.  Litt.  144,  b,  n.  It  may  here  be  remarked,  that  a  possibility, 
coupled  with  an  interest,  was  devisable,  and  might  be  released :  Watk.  Con- 
vey. 219. 

The  reasons  given  by  Lord  Coke  for  this  rule  of  law,  which  prevents  the 
assignment  of  a  possibility  or  chose  in  action,  has  been  almost  wholly  disre- 
garded by  courts  of  equity ;  and,  accordingly,  from  a  very  early  period,  as- 
signments of  a  mere  naked  possibility,  or  of  a  chose  in  action  for  valuable 
consideration,  have  been  held  valid  in  courts  of  equity,  which  will  carry  them 
into  effect  upon  the  same  principle  as  they  enforce  the  performance  of  an  agree- 
ment when  not  contrary  to  its  own  rules  or  public  policy.  See  Anon.,  Freem. 
Ch.  Rep.  145 ;  Squib  v.  Wi/n,  1  P.  Wms.  381.  "  Such  an  assignment," 
observes  Lord  Hardwicke,  "  always  operates  by  way  of  agreement  or  contract, 
amounting,  in  the  consideration  of  the  Court,  to  this,  that  one  agrees  with 
another  to  transfer  and  make  good  that  right  or  interest :  Wright  v.  Wright, 
1  Ves.  412 ;  and,  like  any  other  agreement,  the  court  will  cause  it  to  be  spe-- 
citoally  performed,  (not  leaving  the  assignee  to  his  action  for  damages,)  when 
the  assignor  is  in  a  condition  to  transfer  the  property,  or  to  cause  it  to  be  trans- 
ferred, to  his  assignee." 

Although  it  is  usual,  in  transferring  a  chose  in  action,  as  a  *debt 
or  bond,  to  assign  it  by  a  deed  in  legal  form,  with  a  power  of  attor-  L  J- 
ney  to  sue  in  the  name  of  the  assignor,  it  is  clear,  as  is  laid  down  by  Lord 
Hardwicke,  in  the  principal  case  of  Sow  v.  Dawson,  that  "  no  particular  words 
are  necessary."  Any  words,  in  fact,  are  sufficient  which  show  an  intention 
of  transferring  or  appropriating  the  chose  in  action  to  or  for  the  use  of  the 
assignee.  See  Thompson  v.  Speirs,  13  Sim.  469 ;  Burn  v.  Carvalho,  4  My. 
&  Cr.  690  ;  Cook  v.  Black,  1  Hare,  390 ;  M'Fadden  v.  Jenkyns,  1  Hare,  458 ; 
1  Ph.  153  ;  Malcolm  v.  Scott,  3  Hare,  39,  52 ;  6  Hare,  570 ;  3  Mac.  &  G. 
29  ;  Myer  v.  The  United  Guarantee,  &c.,  Company,  7  De  G-.  Mac.  &  G.  112. 

A  mere  expectancy,  as  that  of  an  heir-at-law  to  the  estate  of  his  ancestor, 
{Hobson  V.  Trevor,  2  P.  Wms.  191 ;  Wethered  v.  Wethered,  2  Sim.  183, 192; 
Smith  V.  Baker,  1  Y.  &  C.  C.  C.  229  ;  sed  vide  Carleion  v.  Leighton,  3  Mer. 
671,)  or  the  interest  which  a  person  may  take  under  the  will  of  another  then 
living,  {Beckley  v.  Newland,  2  P.  "Wms.  182  ;  Bennett  v.  Cooper,  9  Beav. 
252;  and  see  ante,  vol.  1,  483,)  or  the  share  to  which  such  person  may  be- 
come entitled  to  under  an  appointment,  (Musprat  v.  Gordon,  1  Anst.  34,)  or 
in  personal  estate,  as  presumptive  next  of  kin  of  a  person  then  living,  {Hinde 
V.  Blake,  3  Beav.  235 ;  Meek  v.  Eettlewell,  1  Ph.  347,)  is  assignable  in  equity 
for  valuable  consideration ;  and  where  the  expectancy  has  fallen  into  posses- 
sion, the  assignment  will  be  enforced. 
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It  is  needless  to  cite  any  authorities  to  prove  that  in  equity  a  person  may 
assign  a  legacy  or  share  of  a  residue.  So,  non-existing  property,  to  be  acquired 
at  a  future  time,  though  not  assignable  at  law,  {Robinson  v.  Macdonald,  5 
Mau.  &  Sel.  228,)  is  clearly  so  in  equity;  the  assignment,  for  instance,  of  the 
future  cargo  of  a  ship,  is  valid  in  equity.  See  In  re  Ship  Warre,  8  Price, 
269,  n. ;  Curtis  v.  Auher,  1  J.  &  W.  526;  Douglas  v.  Bussel,  4  Sim.  524; 
S.  C,  1  My.  &  K.  488;  Langton  v.  Eorton,  3  Beav.  464;  1  Hare,  549; 
Lindsay  v.  Gills,  22  Beav.  522  ;  and  there  can  be  no  doubt  that  a  covenant 
to  charge,  or  dispose  of,  or  afiFeot  lands  hereafter  to  be  acquired,  operates  in 
equity  upon  lands  so  afterwards  acquired  :  Metcal/\.  The  Archbishop  of  Yorlc, 
1  My.  &  Cr.  547;  Lyde  v.  Mynn,  4  Sim.  505 ;  S.  C,  1  My.  &  K.  683;  Tfe?- 
lesley  v.  Wellesley,  4  My.  &  Cr.  579. 

It  may  here  be  mentioned,  that,  by  8  &  9  Vict.  c.  106,  s.  4,  it  has  been  enacted, 
"  that,  after  the  1st  day  of  October,  1845,  a  contingent,  an  executory,  and  a 
future  interest,  and  a  possibility  coupled  with  an  interest,  in  any  tenements  or 
hereditaments  of  any  tenure,  whether  the  object  of  the  gift,  or  limitation  pf 
s"jch  interest,  or  possibility,  be  or  be  not  *ascertained ;  also  a  right  of 
L  J  entry,  whether  immediate  or  future,  and  whether  vested  or  contingent, 
into  or  upon  any  tenements  or  hereditaments  in  England,  of  any  tenure,  may 
be  disposed  of  by  deed ;  but  that  no  such  disposition  shall,  by  force  only  of 
this  Act,  defeat  or  enlarge  an  estate  tail."  It  also  enacts,  that,  dispositions 
by  married  women  must  be  in  conformity  with  8  &  4  Will.  4,  c.  74,  and  4  & 
5  Will.  4,  c.  92. 

This  Act,  it  will  be  observed,  does  not  render  assignments  of  contingent 
interests,  or  possibilities  in  chattels,  or  mere  naked  possibilities,  not  coupled 
with  an  interest,  valid  at  law ;  the  exclusive  jurisdiction,  therefore,  of  courts  of 
equity  as  to  such  assignments  is  untouched  by  the  Act. 

In  equity,  an  order  given  by  a  debtor  to  his  creditor  upon  a  third  person, 
having  funds  of  the  debtor,  to  pay  the  creditor  out  of  such  funds,  is  a  bind- 
ing equitable  assignment  of  so  much  money.  Nor  is  it  necessary,  as  it  would 
appear  by  some  of  the  decisions  at  law,  that  the  party  receiving  the  order 
should,  in  some  way,  enter  into  a  contract ;  Burn  v.  Carvalho,  4  My.  &  Cr. 
702,  703. 

In  Yeates  v.  Groves,  1  Ves.  jun.  281,  Dawson  being  indebted  to  Yeates  and 
Browne  upon  a  note  of  hand,  in  September,  1789,  they  gave  up  to  him  the 
note,  upon  his  giving  to  them  an  order,  directed  to  Groves  and  Dickinson,  who 
had  agreed  to  purchase  some  leasehold  property  of  him,  to  pay  the  amount  of 
the  note  and  interest  to  Browne  out  of  the  purchase-money.  The  order  was 
not  accepted  in  writing,  although  it  seems  Groves  and  Dickinson  verbally 
agreed,  that,  when  the  assignments  were  prepared  and  the  purchase-money 
was  to  be  paid,  Browne  should  receive  notice  to  attend.  In  December,  1786, 
the  assignments  being  prepared,  Browne  attended,  in  consequence  of  notice; 
but  before  the  transaction  could  be  gone  through,  Dawson  went  out  of  the 
room,  and  was  arrested,  and  in  January,  1790,  a  commission  of  bankrupt  is- 
sued against  him.     Upon  a  bill  being  filed  by  Yeates  and  Browne,  Lord  Thur- 
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low  held,  that  the  order  was  an  equitable  assignment  of  the  purchase-money. 
"  This,"  said  his  Lordship,  "  is  nothing  but  a  direction  by  a  man  to  pay  part 
of  his  money  to  another  for  a  foregone  valuable  consideration.  If  he  could 
transfer,  he  has  done  it ;  and  it  being  his  own  money,  he  could  transfer.  The 
transfer  was  actually  made.  They  were  in  the  right  not  to  accept,  as  it  was 
not  a  bill  of  exchange.  It  is  not  an  inchoate  business.  The  order  fixed  the 
money  the  moment  it  was  shown  to  Groves  and  Dickinson." 

In  Ex  parte  Alderson,  1  Madd.  53,  E.  being  pressed  to  discharge  a  debt, 
on  the  fifth  of  August,  1813,  gave  to  two  creditors,  a  draft  on  the  executor  of 
a  debtor  of  hers,  which  draft  the  executor  ^promised  to  discharge  on 
receiving  assets.  A  commission  of  bankrupt  issued  against  R.  on  17th  L  •* 
of  November,  1814.  Upon  a  petition  being  presented  by  the  two  creditors, 
it  was  held,  by  Sir  Thomas  Plumer,  M.  R.,  that  they  were  entitled  to  the  sum 
for  which  the  draft  was  given,  as  against  the  assignees.  "  Is  this  draft,"  said 
his  Honor,  "  to  be  considered  in  equity  as  an  assignment  of  the  debt,  which 
is  a  chose  in  action  ?  And  did  not  the  executor  bind  himself  to  pay  it  ?  I 
think  this  was  a  good  equitable  assignment  of  the  debt,  and  that  the  executor 

bound  himself  to  pay  it  when  in  possession  of  sufficient  assets If 

R.  had  remained  solvent,  the  petitioner  might,  by  a  bill  in  equity,  have  ob- 
tained the  benefit  of  the  assignment :  S.  C,  3  Swanst.  392;  affirmed  on  ap- 
peal, nom.  Ex  parte  South;  and  Lord  Eldon  said,  that  the  debtor  would  be 
bound  by  the  order  being  shown  to  him,  and  that  a  contract  on  his  part  to  pay, 
was,  in  equity,  not  necessary. 

In  Lett  V.  Morris,  4  Sim.  607,  A.  having  contracted  to  pay  to  B.  £2360  by 
instalments,  B.  signed  and  gave  to  C,  for  valuable  consideration,  an  order 
authorizing  A.  to  pay  parts  of  each  instalment  to  C,  and  £460  was  to  be  re- 
served in  A.'s  hands  out  of  the  balance  of  the  contract,  and  C.'s  receipt  was 
to  be  a  discharge  to  A.  A.  was  served  with  notice  of  the  order  on  the  day  on 
which  it  was  signed.  It  was  held,  by  Sir  L.  Shadwell,  V.  C,  that  the  order 
operated  as  an  equitable  assignment  of  the  sums  therein  mentioned. 

In  Burn  v.  Carvalho,  4  My.  &  Cr.  690,  A.,  having  goods  in  the  hands  of 
B.  as  his  agent  at  a  foreign  port,  and  being  under  liabilities  to  C,  by  letter  to  C, 
promised  that  he  would  direct,  and  by  a  subsequent  letter  to  B.  did  direct  B.  to 
deliver  over  the  goods  to  D.,  as  the  agent  of  C.  at  that  port.  Before  the  de- 
livery of  the  goods,  a  commission  of  bankrupt  issued  against  A.,  under  an  act 
of  bankruptcy  committed  while  his  letter  was  on  its  way  to  B.,  and  the  goods 
were  delivered  by  B.  to  D.  in  ignorance  of  the  bankruptcy.  Lord  Cottenham, 
affirming  the  decision  of  Sir  L.  Shadwell,  V.  C.  (7  Sim.  109,)  held,  that  C. 
had  a  good  title  in  equity  to  the  goods.  And  see  Crowfoot  v.  Gurney,  2 
Moo.  &  Scott,  473 ;  DiplocTc  v.  Hammond,  2  Sm.  &  Giff.  141 ;  5  De  &. 
Mac.  &  G.  320;  L' Estrange  v.  L' Estrange,  13  Beav.  281;  Riccard  v. 
Prichard,  1  K.  &  J.  277 ;  Jones  v.  Farrell,  3  Jur.  N.  S.  751 ;  Ex  parte 
Imhert,  1  De  G.  &  J.  152. 

A  mere  mandate  from  a  principal  to  his  agent,  not  communicated  to  a  third 
person,  will  give  him  no  right  or  interest  in  the  subject  of  the  mandate.     It 
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may  be  revoked  at  any  time  before  it  is  executed,  or  at  least  before  any 
eagagement  is  entered  into  with  *a  third  person  to  execute  it  for  his 
L  J  benefit.  And  it  will  be  revoked  by  any  disposition  of  the  property 
inconsistent  with  the  execution  of  it :  Scott  v.  Porcher,  3  Mer.  652,  664. 
Where,  for  instance,  an  order  is  given  by  a  man  to  his  bankers  to  pay  over  a 
sum  to  a  third  person,  to  whom  the  order  is  not  communicated,  and  the 
banker  does  not  make  the  payment,  and  the  order  is  afterwards  counter- 
manded, the  third  party  cannot  insist  on  the  banker  paying  to  him  the  money. 
Morrell  V.  Wooten,  16  Beav.  197. 

A  mere  power  of  attorney  or  authority  to  a  person  to  receive  money,  and 
directing  him  to  pay  it  to  a  creditor  of  the  party  granting  the  power  or  autho- 
rity, will  not  amount  to  an  equitable  assignment.  Thus  in  liodick  v.  Gandell, 
1  De  G-.,  Mac  &  G-.  763,  a  railway  company  was  indebted  to  the  defendant, 
their  engineer,  who  was, greatly  indebted  to  his  bankers.  The  bankers  havino' 
pressed  for  payment  or  security,  the  defendant,  by  letter  to  the  solicitors  of 
the  company,  authorized  them  to  receive  the  money  due  to  him  from  the 
company,  and  requested  them  to  pay  it  to  the  bankers.  The  solicitors,  by 
letter,  promised  the  bankers  to  pay  them  such  money  on  raising  it.  It  was 
held  by  Lord  Truro,  C,  affirming  the  decision  of  Lord  Langdale,  M.  K.,  (re- 
ported 12  Beav.  325,)  that  this  did  not  amount  to  an  equitable  assignment  of, 
the  debt.  "  The  extent  of  the  principle,"  said  his  Lordship,  "  to  be  deduced 
from  the  cases  is,  that  an  agreement  between  a  debtor  and  a  creditor  that  the 
debt  owing  shall  be  paid  out  of  a  specific  fund  coming  to  the  debtor,  or  an 
order  given  by  a  debtor  to  his  creditor  upon  a  person  owing  money  or  holding 
funds  belonging  to  the  giver  of  the  order  directing  such  person  to  pay  such 
funds  to  the  creditor,  will  create  a  valid  equitable  charge  upon  such  fund ;  in 
other  words,  will  operate  as  an  equitable  assignment  of  the  debts  or  fund  to 

which  the  order  refers I  think  that  a  decision,  that  the  authority  to 

the  solicitors  contained  in  the  letter  to  receive  the  debt  due  from  the  railway 
company,  and  to  pay  what  should  be  received  to  the  bank,  operated  as  an 
assignment  in  equity  of  the  railway  debts,  would  be  to  extend  the  principle 
much  beyond  the  warrant  of  the  authorities ;  and  I  also  think  that  the  eifect 
of  such  a  decision  upon  the  interest  of  persons  giving  orders  of  the  like  de- 
scription, might  be  very  injurious,  and  would  be  contrary  to  the  intention  of 
the  parties  to  the  transaction.  If  an  assignment  of  the  debts  had  been  in- 
tended, it  would  have  been  quite  as  easy  to  have  directed  the  order  to  the 
railway  company  as  to  the  solicitors.  It  rather  seems  to  have  been  intended 
P6571  ^^^^  ^"^^  ^*°^  should  have  no  title  or  interest  in  the  *debts  until  the 
amount  of  the  debts  should  have  been  adjusted,  and  some  definite 
portion  been  adjusted  and  realized." 

In  Bell  v.  The  London  and  North  Western  Railway  Company,  15  Beav. 
548,  a  railway  contractor  gave  his  bankers  a  letter  directing  the  railway  com- 
pany to  pass  the  cheques  which  might  become  due  to  him  "  to  his  account 
with  the  bank."  It  was  held  by  Sir  John  Romilly,  M.  R.,  that  this  was  not 
an  equitable  assignment,  but  that  it  would  have  been  so  if  the  letter  had 
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directed  the  cheques  to  be  passed  to  the  bank.  "  lu  Ux  parte  South,  3  Swanst. 
392,  and  ia  Lett  v.  Morris,  4  Sim.  607,"  said  his  Honor,  "  the  order  was  to 
pay  the  debt  to  the  third  party  unconditionally,  not  to  the  third  party  on 
behalf  of  the  creditor,  or  to  be  held  by  him  for  the  benefit  of  the  creditor  as 
his  mere  agent  to  receive  the  money.  An  order  of  that  description  would 
always  be  revocable  by  the  person  giving  it,  but  not  so  an  order  to  pay  to  the 
third  person  absolutely.  Burn  v.  GarvaTho,  4  My.  &  Cr.  690,  was  the  case 
of  an  order  to  pay  to  a  third  person  absolutely.  This  was  also  the  case  of 
Tihhitts  V.  George,  5  Ad.  &  Ell.  107.  If  a  creditor  employ  a  person  to  collect 
the  debts  due  to  him,  and  inform  the  debtor  that  such  person  has  authority  to  re- 
ceive the  debt  due,  this  would  not  be  an  assignment  of  the  debt  to  the  agent, 
even  though  the  agent  should  be  a  creditor  of  his  principal ;  but  the  debtor 
might,  with  propriety,  and  without  risk,  afterwards  pay  the  debt  to  the  cre- 
ditor, or  to  any  fresh  agent  whom  he  might  appoint  to  rece.ive  it.  If  this 
were  not  so,  the  result  would  be  that  when  once  any  person  had  authorized  an 
agent  to  receive  a  debt,  the  debtor  could  never  safely  pay  another  agent,  or 
even  the  creditor  himself,  without  receiving  proof  that  the  creditor  did  not 
owe  any  money  to  the  person  whom  he  first  had  constituted  his  agent  to  re- 
ceive it."     See  also  Flint  v.  Walker,  5  Moore's  P.  C.  C.  179. 

Where  an  instrument  is  construed,  not  as  a  mere  equitable  assignment,  but 
as  an  order  for  payment  of  a  sum  of  money  out  of  a  particular  fund,  unless 
it  be  stamped  as  required  by  55  Geo.  3,  c.  184,  (Sched.  part  1,  tit.  Inland 
Bill,)  it  cannot  be  enforced  in  equity.  Lord  Brayhrooke  v.  Meredith,  13 
Sim.  271 ;  Parsons  v.  Middleton,  6  Hare,  261,  but  where  an  instrument 
though  in  form  an  order  for  the  payment  of  money,  operates  as  an  equitable 
a.ssignment,  if  properly  stamped  as  an  assignment,  it  will  be  received  by  the 
Court.  Biplock  v.  Hammond,  2  Sm.  &  G.  141 ;  5  De  G.,  Mac.  &  G.  320  ; 
M'Gowan  v.  Smith,  26  L.  J.  N.  S.  (Ch.)  9. 

The  courts  both  of  law  and  equity  have  repeatedly  decided,  that  where  a 
creditor,  on  whose  behalf  a  stake  has  been  deposited  by  the  debtor  with  a 
third  person,  *receives  notice  of  that  fact  from  the  stakeholder,  the  r^pco-i 
notice  will  convert  the  stakeholder  into  an  agent  for,  and  a  debtor  to, 
that  creditor ;  and  those  cases  have  been  decided  on  the  ground,  that  the  cre- 
ditor may,  on  the  faith  of  the  notice,  have  forborne  to  sue.  Per  Sir  James 
Wigram,  V.  C,  in  Kirwan  v.  Daniel,  6  Hare,  500. 

Courts  of  common  law  have,  of  late  years,  borrowed,  and  will,  to  a  consider- 
able extent,  act  upon  the  doctrines  of  equity  with  regard  to  the  assignment  of 
choses  in  action.  See  Master  v.  Buller,  4  T.  K.  340.  But  still,  in  many 
cases,  proceedings  cannot  be  adopted,  either  so  conveniently  or  effectually,  at 
law  as  in  equity.  Where,  for  instance,  the  debtor  assents  to  the  transfer  of  a 
debt,  an  action  may  be  brought  at  law  against  him,  on  the  implied  promise  to 
pay,  (^Israel  v.  Douglas,  H.  Black.  239 ;  Baron  v.  Husband,  4  B.  &  Ad. 
611 ;  2  Addison  on  Contracts,  1106,  et  seq. ;)  but  if  he  does  not,  it  can  only 
be  brought  in  the  name  of  the  assignor,  though  in  equity,  as  has  been  before 
shown,  the  assent  of  the  debtor  is  not  required,  and  proceedings  may  be  there 
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taken  by  the  assignee  in  his  own  name.  But  it  has  been  decided,  that,  if  a 
bill  is  filed  in  a  simple  case,  where  the  plaintiff  has  obtained  from  a  person 
from  whom  a  debt  was  due,  a  right  to  sue  in  his  name  for  the  debt,  a  demurrer 
will  be  allowed,  unless  it  is  alleged  that  the  assignor  refuses  his  name  to  be 
used,  or  obstructs  proceedings  against  the  debtor.  And  in  Hammond  v. 
Messenger,  9  Sim.  327,  where  there  was  no  such  allegation.  Sir  L.  Shad- 
well,  V.  C,  observed,  that  it  was  quite  new  to  him  that,  in  such  a  simple  case 
as  that,  the  Court  allowed,  in  the  first  instance,  a  bill  to  be  filed  against  the 
debtor,  by  the  person  who  had  become  the  assignee  of  the  debt.  But  his 
Honor  added,  "  I  admit,  that,  if  special  circumstances  are  stated,  and  it  is  re- 
presented, that,  notwithstanding  the  right  which  the  assignee  has  obtained  to 
sue  in  the  name  of  the  creditor,  the  creditor  will  interfere  and  prevent  the 
exercise  of  that  right,  a  court  of  equity  will  interfere,  for  the  purpose  of  pre- 
venting that  species  of  wrong  being  done  j  and  if  the  creditor  will  not  allow 
the  matter  to  be  tried  at  law  in  his  name,  the  Court  has  jurisdiction,  in  the 
first  instance,  to  compel  the  debtor  to  pay  the  debt  to  the  plaintiff;  especially 
in  a  case  where  the  act  done  by  the  creditor  is  done  in  collusion  with  the 
debtor."  See  also  Keys  v.  Williams,  3  Y.  &  C.  Exch.  Ca.  466 ;  Rose  v. 
Clarke,  1  Y.  &  C.  C.  C.  534. 

Chases  in  Action  of  a  Married  Woman — how  far  assignahle.'j — Nothing  is 
clearer  than  that  a  husband  only  becomes  entitled  upon  marriage  to  a  qualified 
P^pcq-,  interest  in  the  choses  in  action  and  reversionary  personal  property  *of 
his  wife ;  and  if  he  does  not,  during  his  lifetime,  reduce  them  into 
possession,  they  will  belong  to  his  wife  surviving  him  ;  and  upon  the  principle, 
that  a  husband  can  give  no  better  right  to  another  than  he  has  himself,  it  is 
now  well  established,  that  all  assignments  made  by  the  husband  of  the  wife's 
choses  in  action  or  reversionary  personal  property,  whether  vested  or  contin- 
gent, which  are  not,  or  cannot  be,  then  reduced  into  possession,  whether  the 
assignment  be  in  bankruptcy,  or  under  the  Insolvent  Act,  or  to  trustees  for 
payment  of  debts,  or  to  a  purchaser  for  valuable  consideration,  even  although 
the  wife  joins  therein,  pass  only  the  interest  which  the  husband  himself  has, 
subject  to  the  wife's  legal  right  by  survivorship. 

The  first  case  in  which  this  subject  was  thoroughly  discussed  was  Hornsby  v. 
Lee,  2  Madd.  16 ;  there  a  husband  and  wife  assigned  a  reversionary  interest 
of  the  wife  in  certain  trust  stock,  as  a  security  for  payment  of  an  annuity 
granted  by  the  husband.  The  husband  afterwards  took  the  benefit  of  the 
Insolvent  Debtors'  Act,  and  a  general  assignment  was  made  of  his  property. 
The  person  on  whose  death  the  wife  was  to  take,  died,  and  then  the  husband 
died  without  having  done  any  other  act  to  reduce  the  stock  into  possession;  it 
was  held  by  Sir  Thomas  Plumer,  V.  C,  that  the  wife  was  entitled  by  survi- 
vorship to  the  stock,  as  against  both  the  particular  and  general  assignee. 
"  The  husband,"  observed  his  Honor,  "  has  a  right  to  his  wife's  choses  in  ac- 
tion, provided  he  reduces  them  into  possession.  Is  a  deed  assigning  a  rever- 
sionary interest  a  reduction  into  possession  ?  It  is  impossible  actually  to  reduce 
a  reversionary  interest  into  possession.     Is  it,  then,  a  constructive  reduction 
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into  possession  ?  The  assignment  puts  the  assignee  of  the  husband  in  the 
same  situation  as  the  husband ;  and  if  the  husband  survives  the  wife,  the 
assignee  is  entitled  to  the  property ;  but  here  the  husband  died  before  the  wife, 
and  the  assignee,  therefore,  is  not  entitled  to  the  property.  According  to 
Mitford  V.  Mitford,  (9  Ves.  87,)  it  is  clear  that  the  general  assignment  in 
bankruptcy  does  not  pass  a  reversionary  interest  in  the  wife,  she  surviving  her 
husband.  It  must  be  the  same  as  to  the  assignment  under  the  Insolvent 
Debtors'  Act ;  nor  do  I  see  what  answer  can  be  given  to  the  observation  of 
Mr.  Cooke,  that  a  particular  assignee  cannot  be  in  a  better  situation  than  an 
assignee  under  the  general  assignment  in  bankruptcy."  And  see  the  import- 
ant cases  of  Purdew  v.  Jackson,  I  Kuss.  I ;  Honner  v.  Morton,  3  Russ.  65, 
where  the  reversionary  interest  of  the  wife  was  vested ;  and  WaUon  v.  Dennis, 
3  Russ.  90;  Stamper  v.  Barker,  5  Madd.  157;  Box  v.  Box,  2  C.  &  L.  605; 
Box  V.  Jackson,  1  Dru.  55.  *In  Le  VasseurY.  Scratton,  14  Sim.  116,  a  r:i:fiP01 
female  infant,  being  entitled  to  the  reversion  of  a  chose  in  action,  ex- 
pectant on  the  decease  of  the  survivor  of  A.  and  B.,  she  and  her  husband  cove- 
nanted, in  contemplation  of  their  marriage,  to  assign  it  to  trustees,  in  trust, 
as  to  one  moiety,  for  the  husband  absolutely,  and  as  to  the  other  moiety,  for 
the  wife  and  the  issue  of  the  marriage.  The  husband  died  first,  and  afterwards 
A.  and  B.  died.  It  was  held,  by  Sir  L.  Shadwell,  V.  C,  that  the  chose  in 
action  survived  to  the  wife,  and  that  she  was  entitled  to  have  it  transferred 
to  her. 

In  Honner  v.  Morton,  3  Russ.  69,  there  is  a  dictum  of  Lord  Lyndhurst's, 
"  that,  where  the  husband  has  the  power  of  reducing  the  property  into  posses- 
sion, his  assignment  of  the  chose  in  action  of  the  wife  will  be  regarded  as  a 
reduction  of  it  into  possession." 

However,  it  seems  now  to  be  clearly  established,  that,  whether  the  husband 
dies  in  the  lifetime  of  the  person  having  a  prior  interest,  whereby  the  chose 
in  action  cannot,  as  against  the  wife,  be  reduced  into  possession,  or  whether 
he  survives  and  dies  before  it  is  reduced  into  possession,  the  same  result  fol- 
lows,— the  chose  in  action  will  survive  to  the  wife.  Thus,  in  Ellison  v.  Elwin, 
13  Sim.  309,  by  articles  entered  into  on  the  marriage  of  a  female  infant,  she 
and  her  intended  husband  agreed  to  assign,  on  her  attaining  twenty-one,  a 
share  of  her  deceased  grand-father's  residuary  estate,  to  which  she  was  entitled 
under  the  trusts  of  his  will,  to  trustees,  in  trust  for  themselves  and  their  chil- 
dren. After  the  lady  had  attained  twenty-one,  a  settlement  was  made,  for  the 
purpose  of  currying  the  articles  into  effect,  to  which  the  husband  and  wife 
and  the  trustees  were  the  only  parties ;  but  before  the  settled  property  was 
transferred  to  the  trustees,  the  husband  died.  It  was  held,  by  Sir  L.  Shad- 
well,  Y.  C,  that  the  wife's  right  to  the  property  by  survivorship  was  not 
barred.  The  principle  of  this  decision  was  followed  by  the  Vice-Chancellor 
Knight  Bruce,  in  Ashhy  v.  Ashhy,  1  Coll.  553.  In  that  case,  a  husband,  for 
a  valuable  consideration,  assigned  a  legacy,  to  the  payment  of  which  his  wife 
was  entitled,  twelve  months  after  the  decease  of  the  testator's  widow.  The 
husband  survived  the  testator's  widow  more  than  twelve  months,  but  took  no 
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steps  to  reduce  tlie  property  into  possession.  His  Honor,  upon  the  authority 
of  Elwin  V.  Williams,  (7  Jur.  337,)  held  the  assignment  Yoid  as  against  the 
surviving  wife ;  observing,  however,  that  he  did  not  say  what  would  have  been 
the  effect  upon  the  wife's  rights  or  claims  if  the  husband  had  bona  fide,  for 
valuable  consideration,  executed  a  deed  of  release  of  the  legacy.  See  also 
r*6f511  -^'^*'^*'*^*  ^-  Orde,  *11  Sim.  205;  Asliton  v.  M'Dougall,  5  Beav.  56; 
Wilkinson  v.  Charlesworth,  10  Beav.  324,  328 ;  Rowland  v.  M'Donnel, 
13  Ir.  Ch.  Rep.  365,  381;  Borton  v.  Barton,  16  Sim.  552. 

It  has,  however,  been  recently  decided  that  a  release  by  a  husband  of  a 
reversionary  chose  in  action  of  his  wife  is  as  inoperative  to  bind  his  wife  by 
survivorship  as  his  assignment  would  be.     Rogers  v.  Acaster,  14  Beav.  445. 

Where  an  annuity  or  life  interest  in  a  fund  is  given  to  a  married  woman, 
and  is  not  settled  to  her  separate  use,  the  husband  is  not,  with  her  concurrence, 
capable  of  effectually  disposing  of  her  life  estate,  except  during  his  own  life ; 
for,  if  she  outlive  her  husband,  such  part  of  it  as  would  be  enjoyed  by  her 
after  the  coverture  determined,  would  be  reversionary  only,  and  consequently 
the  husband  cannot,  consistently  with  the  cases  of  Purdew  v.  Jackson  and 
Honner  v.  Morton,  make  a  title  to  such  portion  of  the  annuity  or  dividends  of 
the  fund  as  may  accrue  after  his  own  death,  and  during  the  life  of  his  wife 
surviving  him.  See  Stiffe  v.  Eueritt,  1  My.  &  Cr.  37 ;  Barley  v.  Barley,  10 
Hare,  325. 

Although  a  woman  having  a  reversionary  interest  in  personalty,  obtain  an 
assignment  of  the  interest  of  every  other  person  therein,  she  will  not  thereby 
convert  her  reversionary  interest  into  an  interest  in  possession,  or  enable  her 
husband  to  do  indirectly,  what  he  could  not  do  directly, — assign  her  original 
interest,  so  as  to  bar  her  right  by  survivorship ;  and  if  the  reversionary  fund 
is  in  Court,  it  will  not  be  paid  out,  although  the  consent  of  all  other  persons 
interested  in  it  be  obtained.  After  some  conflicting  decisions,  this  has  been 
finally  determined  by  Lord  Cottenham,  in  the  important  case  of  Whittle  v. 
Benning,  2  Ph.  731,  affirming  the  order  of  Lord  Langdale,  M.  E.,  11  Beav. 
222.  There,  a  fund  in  Court  was  subject  to  a  trust  for  a  husband  for  life, 
remainder  to  his  wife  for  life,  remainder  to  their  son  absolutely.  The  hus- 
band and  son  by  deed  surrendered  and  released  their  respective  interests  to 
the  wife,  for  the  express  purpose  of  giving  her  a  present  absolute  interest  in 
the  fund,  and  thereby  enabling  her  to  assign  it  at  once  to  the  son.  Upon  a 
petition  being  presented  by  the  husband,  wife,  and  son,  for  payment  of  the 
fund  to  the  son,  it  was  dismissed  by  Lord  Cottenham.  "  It  is  true,"  observed 
his  Lordship,  "  that  the  wife  in  this  case  has  not  only  a  present  life  interest 
from  her  husband,  but  the  ultimate  interest  in  the  fund  from  her  son,  and 
therefore,  it  is  said,  has  a  present  absolute  title  to  the  whole.  This  proposi- 
tion assumes  that  the  reversionary  life  interest  no  longer  exists,  that  it  is  in 
fact  merged  in  the  other  interests  so  conferred  upon  her  by  her  husband  and 
r*662'l  ^°°'  ^^^  ^^^^  "^"^  °°'y  prevail  if  the  Court  should,  *by  analogy  to  law, 
establish  an  equitable  merger  for  the  sole  purpose  of  depriving  the 
wife  of  this  protection  to  her  reversionary  interest,  which  it  has   hitherto 
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afforded,  which  would  be  to  permit  a  supposed  analogy  to  the  rules  of  law  to 
defeat  the  rules  and  practice  of  this  Court  iu  the  protection  it  affords  to  mar- 
ried women,  although  in  all  other  oases  it  disregards  the  rules  of  law,  and  the 
rights  of  husbands  when  they  interfere  with  such  rules  and  practice.  What 
this  Court  protects  is,  the  reversionary  life  interest  of  the  wife;. and  for  that 
purpose  it  will  consider  it  still  as  reversionary,  notwithstanding  other  parties 
interested  in  the  fund  may,  for  the  purpose  of  depriving  her  of  such  rever- 
sionary interest,  by  enabling  her  to  dispose  of  it,  endeavor  to  unite  in  her  per- 
son all  the  other  interests  in  it.  I  observe  that  the  Vice-Chancellor  of  Eng- 
land, in  Hall  v.  Hugonin,  (14  Sim.  595,)  says,  that  he  does  not  put  the  case 
as  one  of  merger ;  but  the  conveyancer  who  prepared  the  assignment  in  this 
case  seems  to  have  been  aware  that  in  no  other  way  could  the  object  of  the 
parties  be  advanced;  for  it  recites  that  the  object  was,  that  the  life  interest  of 
the  husband  should  be  merged  and  extinguished  in  the  interest  of  the  wife. 
If  there  be  no  merger,  the  life  interest  of  the  wife  remains  reversionary,  and 
would  therefore  be  clearly  within  Purdew  v.  Jackson,  (1  Russ.  1,)  Eonner  v. 
Morton,  (3  Russ.  65,)  and  the  many  other  cases  which  have  established  the 
rule  for  the  protection  of  the  reversionary  interests  of  wives.  Is  there,  then, 
a  merger  which  defeats  this  rule  ?  Legal  merger  there  cannot  be ;  but  if 
there  had  been,  equity  would  not  permit  a  merger  at  law  to  defeat  equitable 
estates  and  interests.  Such  has  been  the  rule  at  least,  since  the  time  of 
Charles  II.,  as  is  proved  by  Thorn  v.  Newman,  (3  Swanst.  603,)  Nurse  v. 
Yerworih,  (3  Swanst.  618.)  Will  it,  then,  when  there  is  no  legal  merger, 
introduce  the  doctrine  of  merger  into  trusts,  solely  for  the  purpose  of  defeat- 
ing equities,  and  destroying  its  own  jurisdiction  in  the  protection  of  the  inte- 
rests of  married  women  ?  I  cannot,  also,  but  refer,  upon  this  part  of  the  case, 
to  the  able  argument  of  Mr.  Rendall  in  Hall  v.  Hugonin,  (14  Sim.  595,) 
showing  how  impossible  it  was  to  prejudice  the  wife  in  her  own  reversionary 
interest  by  others  bestowing  upon  her  gifts  which  she  might  afterwards  dis- 
claim, and  thereby  revive  her  reversionary  interest,  after  this  Court,  if  it 
should  make  the  order  prayed,  had  destroyed  it  by  treating  it  as  an  interest  in 
possession."  And  see  Richards  v.  Chambers,  10  Ves.  580  ;  Story  v.  Tonge, 
7  Beav.  91 ;  Brandon  v.  Woodthorpe,  10  Beav.  463.  The  cases,  therefore, 
of  Hall  V.  Hugonin,  14  Sim.  595 ;  Creed  v.  Perry,  14  Sim.  592,  and  Bishop  v. 
Colebrook,  16  Sim.  39,  may  be  considered  as  overruled. 

*But  although  the  court  of  equity  will  not  give  effect  to  the  assign- 
ment of  the  husband,  so  as  to  defeat  the  wife's  legal  right  by  survivor-  L  J 
ship,  it  will  be  good  against  him  if  he  survive  his  wife,  (Hornsly  v.  Lee,  2 
Madd.  20,)  and  when  it  becomes  an  interest  in  possession  it  will  be  subject  to 
the  wife's  equity  to  a  settlement.  See  Greedy  v.  Lavender,  13  Beav.  62,  and 
note  to  Lady  Elihank  v.  Montolieu,  vol.  1,  p.  362. 

If  the  chose  in  action  either  is  originally,  or  becomes  an  interest  presently 
attainable,  it  may  be  reduced  into  possession  by  actual  payment  to  the  husband 
or  his  assignees  :  and  the  wife's  right  by  survivorship  and  her  equity  to  a 
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settlement  may  be  thereby  defeated  :  Cunningham  v.  Antrohus,  16  Sim.  436; 
Allday  v.  Fletcher,  1  De  Gr.  &  J.  82.     See  ante,  vol.  1,  p.  387. 

As  to  the  form  of  the  stop  order  on  the  assignment  of  the  wife's  reversionary 
chose  in  action,  see  Moreau  v.  Polley,  1  De  Gr.  &  Sm.  143. 

Where  a  married  woman,  domiciled  abroad,  is  entitled  to  reversionary  inte- 
rests in  personalty,  her  rights  or  powers  over  such  interests,  or  those  of  her 
husband,  may  be  regulated  by  the  law  of  their  domicil.  See  Guepratte  v. 
Young,  4  De  G.  &  Sm.  217 ;  Duncan  v.  Cannan,  18  Beav.  128,  and  the  cases 
there  cited. 

A  recent  Act,  20  &  21  Vict.  c.  57,  (which  does  not  extend  to  Scotland,) 
enables  married  women  in  certain  cases,  to  dispose  of  reversionary  interests  in 
personal  estate,  in  the  same  manner  as  they  can  now  disuse  of  their  real  estates. 
It  enacts  that,  "After  the  31st  day  of  December,  1857,  it  shall  be  lawful 
for  every  married  woman  by  deed  to  dispose  of  every  future  or  reversionary 
interest,  whether  vested  or  contingent,  of  such  married  woman,  or  her  husband 
in  her  right,  in  any  personal  estate  whatsoever  to  which  she  shall  be  entitled 
under  any  instrument  made  after  the  said  31st  day  of  December,  1857,  (except 
such  a  settlement  as  after  mentioned,)  and  also  to  release  or  extinguish  any 
power  which  may  be  vested  in  or  limited  or  reserved  to  her  in  regard  to  any 
such  personal  estate,  as  fully  and  effectually  as  she  could  do  if  she  were  a  feme 
sole,  and  also  to  release  and  extinguish  her  right  or  equity  to  a  settlement  out 
of  any  personal  estate  to  which  she,  or  her  husband  in  her  right,  may  be  en- 
titled in  possession  under  any  such  instrument  as  aforesaid,  save  and  except 
that  no  such  disposition,  release,  or  extinguishment  shall  be  valid  unless  the 
husband  concur  in  the  deed  by  which  the  same  shall  be  effected,  nor  unless 
the  deed  be  acknowledged  by  her  as  hereinafter  directed  :  Provided  always, 
that  nothing  herein  contained  shall  extend  to  any  reversionary  interest  to  which 
she  shall  become  entitled  *by  virtue  of  any  deed,  will,  or  instrument 
L  -^  by  which  she  shall  be  restrained  from  alienating  or  affecting  the 
same."     Sect.  1. 

It  is  then  enacted  that,  "  Every  deed  to  he  executed  in  England  or  Wales  by  a 
married  woman  for  any  of  the  purposes  of  this  Act  shall  be  acknowledged  by 
her,  in  the  manner  prescribed  by  3  &  4  Will.  4,  c.  74,  (the  Fines  and  Re- 
coveries Act ;)  and  every  deed  to  be  executed  in  Ireland  by  a  married  woman 
for  any  of  the  purposes  of  this  Act  shall  be  acknowledged  by  her  in  the  man- 
ner prescribed  by  4  &  5  Will.  4,  c.  92,  (the  Irish  Fines  and  Recoveries  Act ;) 
and  all  and  singular  the  clauses  and  provisions  in  the  said  Acts  concerning  the 
disposition  of  lands  by  married  women,  including  the  provisions  for  dispensing 
with  the  concurrence  of  the  husbands  of  married  women,  in  the  cases  in  the 
said  Acts  mentioned,  shall  extend  and  be  applicable  to  such  interests  in  per- 
sonal estate  and  to  such  powers  as  may  be  disposed  of,  released,  or  extinguished 
by  virtue  of  this  Act,  as  fully  and  effectually  as  if  such  interests  or  powers 
were  interests  in  or  powers  over  land."  Sect.  2. 

It  is  then  provided,  "  That  the  powers  of  disposition  given  to  a  married 
woman  by  this  Act  shall  not  interfere  with  any  power  which  independently  of 
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this  Act  may  be  vested  in  or  limited  or  reserved  to  her,  so  as  to  prevent  her 
from  exercising  such  power  in  any  case,  except  so  far  as  by  any  disposition 
made  by  her  under  this  act  she  may  be  prevented  from  so  doing,  in  conse- 
quence of  such  power  having  been  suspended  or  extinguished  by  such  dispo- 
sition." Sect.  3. 

And  also,  "  That  the  powers  of  disposition  hereby  given  to  a  married  woman 
shall  not  enable  her  to  dispose  of  any  interest  in  personal  estate  settled  upon 
her  by  any  settlement  or  agreement  for  a  settlement  made  on  the  occasion  of 
her  marriage."  Sect.  4. 

It  will  be  observed  that  the  operation  of  this  Act  is  of  a  very  limited  cha- 
racter. In  the  first  place,  it  only  applies  to  reversionary  interests  in  personalty 
to  which  married  women  may  become  entitled  after  the  31st  of  December, 
1857.  In  the  next  place,  reversionary  interests  in  personal  estate  comprised 
in  any  settlement,  or  agreement  for  a  settlement,  on  marriage  are  excepted 
from  the  operation  of  the  Act.  And  lastly,  all  persons  conferring  reversionary 
interests  in  personalty  on  married  women,  "  by  any  deed,  will,  or  instru- 
ment," may  restrain  her  from  alienating  or  affecting  the  same. 

In  a  recent  case,  a  woman,  joint  tenant  of  a  reversionary  interest  in  a  legacy 
of  £2000  stock,  married,  and  after  the  marriage,  the  husband  became  bank- 
rupt, and  then  the  wife  died,  leaving  the  tenant  for  life  of  the  fund  surviving ; 
it  was  held  by  *Sir  G-.  Turner,  V.  C,  that  by  the  death  of  the  wife,  r:):pf>c-i 
the  other  joint  tenants  of  the  fund  became  entitled  to  her  interest 
therein  by  survivorship  j  that  that  was  the  elder  title  to  that  of  the  husband, 
which  also  accrued  after  the  death  of  the  wife,  and  that  upon  the  death  of  the 
tenant  for  life,  the  other  joint  tenants,  and  not  the  assignees  of  the  husband, 
were  entitled  to  what  had  been  the  wife's  share  of  the  fund.  In  Re  Trusts  of 
Barton's  Will,  10  Hare,  12. 

A  husband  may  make  a  valid  assignment  of  his  wife's  reversionary  interest 
in  leaseholds,  [Bonne  v.  Bart,  2  Russ.  &  My.  360,)  unless  the  interest  be  of 
such  a  nature  that  it  cannot  by  possibility  vest  in  the  wife  in  possession  during 
the  coverture.     Buberley  v.  Bay,  16  Beav.  33. 

How  far  notice  is  requisite  in  order  to  perfect  an  assignment  of  Choses  in 
Action.'^ — In  order  that  third  parties  may  be  bound,  it  is  necessary,  with  re- 
gard to  a  chose  in  action,  to  do  all  that  can  be  done  to  perfect  the  assignment. 
Thus,  it  was  decided,  in  the  principal  case  of  Ryall  v.  Rowles,  that  debts  are 
chattels,  and  are  within  the  meaning  of  the  statute,  (21  Jac.  1,  c.  19,  s.  11.) 
The  consequence  is,  that  if  they  remain  in  the  possession,  order,  and  disposi- 
tion of  the  bankrupt  at  the  time  of  the  bankruptcy,  they  will  pass  to  the  as- 
signees. Therefore,  in  order  completely  to  divest  the  bankrupt  of  such  debts, 
he  must  have  done  everything  that  is  equivalent  to  a  delivery  of  chattels  per- 
sonal; that  is,  of  movable  goods;  and  the  judges,  at  least  one.  Sir  Thomas 
Parker,  says,  that  wMch  is  equivalent  to  delivery  of  movables,  is,  in  the  case 
of  a  debt,  an  assignment  and  delivery  of  .the  security,  (if  any,)  and  notice  to 
the  debtor  of  the  assignment.  It  might,  perhaps,  have  been  a  question  whether, 
after  assignment  and  delivery,  of  the  security  to  the  assignee,  the  bankrupt 
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could  be  said  to  have  the  order  and  disposition,  merely  hecause  there  was  no 
notice  to  the  debtor  of  the  assignment.  Probably  that  requisite  was  added,  as, 
otherwise,  the  debtor  might  safely  pay  the  money  to  the  person  who  had,  with- 
out his  knowledge,  ceased  to  be  his  creditor.  The  debtor  would  be  bona  fide  in 
making  the  payment;  and  it  would  be  impossible  to  make  him  pay  it  again. 
Per  Sir  W.  Grant,  M.  R.,  in  Jones  v.  Gibbons,  9  Ves.  410. 

Accordingly,  upon  the  same  principle,  on  an  assignment  of  a  policy  of 
assurance,  notice  must  be  given  to  the  office,  of  the  assignment,  in  order  to 
take  it  out  of  the  order  and  disposition  of  the  assured ;  otherwise  the  assign- 
ment will  not  be  valid  as  against  his  assignees.  See  Thompson  v.  Speirs,  13 
Sim.  469 ;  Waldron  v.  Sloper,  1  Drew.  193. 

r*fififi1  ■'■^  ^"''''i^'"'  ■'■-  Sedgwick,  9  Beav.  333,  the  defendant  held  shares  in 
*the  Rock  Life  Assurance  Office,  as  a  trustee  for  Dunlop,  and  executed 
a  declaration  of  trust,  but  no  notice  thereof  was  given  at  the  office  of  the  Oom- 
pany,  the  defendant  afterwards  mortgaged  the  shares  to  secure  his  private  debt. 
Notice  of  this  mortgage  was  given  to  the  Company,  and  entered  in  their 
books.  It  was  held  by  Lord  Langdale,  M.  R.,  that  the  mortgagee  had  priority 
over  the  cestui  que  trust.  "  The  first  question,"  said  his  Lordship,  "  made 
here  is  this,  whether  inasmuch  as  by  the  constitution  of  the  Company  a  share- 
holder is  a  partner ;  and  as  by  the  ordinary  rule  of  law,  notice  to  one  partner 
is  notice  to  the  others,  it  must  not  be  assumed  that,  at  the  time  whea  the 
transfer  was  made  to  Sedgwick  upon  trust,  the  whole  Company  had  such  dis- 
tinct notice  of  the  creation  of  the  trust,  that  the  same  eiFect  is  to  be  given  to 
it  as  if  there  had  been  a  regular  formal  notice  given  in  the  usual  manner.  I 
am  of  opinion  that  that  is  not  the  ease.  It  would  put  an  end  to  that  important 
doctrine,  by  which  security  is  afibrded  to  assignments  accompanied  with  notice 
to  the  trustee  or  holder,  and  by  which  a  good  assignment  and  security  is  eifected, 
so  as  to  prevent  its  being  defeated  by  any  subsequent  assignment.  There  was 
nothing  to  hinder  Dunlop  from  giving  that  notice,  which  would  have  perfectly 
secured  him  against  any  subsequent  dealing  with  the  fund  by  the  defendant. 
That  notice  was  not  given.  The  result  was,  that  these  shares  remained  stand- 
ing in  his  name  in  the  books  of  the  Company  unfettered  by  any  such  notice; 
and  he  was  left  entirely  at  liberty  without  the  possibility  of  any  other  par- 
ties guarding  themselves  against  his  improper  acts,  to  dispose  of  those  shares 
in  any  manner  which  the  rules  of  the  Company  allowed."  See  also  Ex  parte 
Boulton,  1  De  G.  &  J.  163 ;  Pierce  v.  Brady,  23  Beav.  64. 

Upon  the  same  principle,  if  the  assignee  of  a  chose  in  action,  or  a  trust  estate 
of  personalty,  does  not  perfect  his  title  by  giving  notice  of  the  assignment  to 
the  debtor  or  trustees,  a  subsequent  purchaser  or  encumbrancer  giving  notice 
of  his  assignment  will  thereby  acquire  priority  ;  and  it  is  of  no  importance,  in 
the  question  of  priority,  whether  the  interest  of  the  assignor  be  vested  or  con- 
tingent, present,  or  reversionary.  Dearie  v.  Hall,  and  Loveridge  v.  Cooper, 
3  Russ.  1,  are  the  leading  cases  upon  this  subject.  In  Dearie  v.  Hall,  Brown, 
being  entitled  for  life  to  the  yearly  sum  of  £93,  being  the  dividend  arising 
from  the  moiety  of  a  sum  of  money  invested  in  the  names  of  the  executors  of  his 
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father's  will,  by  an  indenture,  dated  the  19th  of  December,  1808,  assigned  it  to 
Dearie,  to  secure  an  annuity  granted  in  consideration  of  £204;  and  by  another 
indenture,  dated  the  26th  of  September,  1809,  he  assigned  the  same  yearly  sum 
*to  Sherring,  to  secure  an  annuity  granted  in  consideration  of  £150. 
No  notice  of  the  assignments  was  given  by  either  Dearie  or  Sherring  "-  -' 
to  the  executors.  By  an  indenture,  dated  the  20th  of  March,  1812,  Brown, 
in  consideration  of  7111.  3s.  6d.,  assigned  the  same  annual  sum  absolutely  to 
Hall,  who,  previous  to  making  the  purchase,  called  for  every  information  re- 
specting the  fund  and  the  title  from  the  acting  executor,  and  on  the  25th  of 
April,  1812,  served  the  executors  with  a  written  notice  to  pay  him,  as  assignee 
of  Brown,  a  moiety  of  the  dividends  of  the  fund  during  Brown's  life,  and 
they  accordingly  paid  him  a  sum  of  money  on  account  thereof.  On  the  17th 
of  October  following,  the  executors,  for  the  first  time,  received  notice  of  the 
assignments  to  Dearie  and  Sherring,  and  refused  to  make  any  more  payments 
until  the  rights  of  the  different  parties  should  be  ascertained.  Sir  Thomas 
Plumer,  M.  K.,  after  an  elaborate  consideration  of  the  authorities,  dismissed 
the  bills  filed  by  Dearie  and  Sherring,  holding,  that  Hall  had  a  better  equity 
to  the  fund,  and  tbat  the  assignment  to  him,  though  posterior  in  date,  was 
entitled  to  priority,  in  consequence  of  his  having  given,  and  of  Dearie  and 
Sherring  having  neglected  to  give,  notice  to  the  trustees.  "  The  question," 
said  his  Honor,  "  here  is,  not  which  assignment  is  first  in  date,  but  whether 
there  is  not,  on  the  part  of  Hall,  a  better  title  to  call  for  the  legal  estate  than 
Dearie  or  Sherring  can  set  up ;  or  rather,  the  question  is,  shall  these  plaintifis 
now  have  equitable  relief,  to  the  injury  of  Hall  ?  What  title  have  they  shown 
to  call  on  a  court  of  justice  to  interpose  on  their  behalf,  in  order  to  obviate 
the  consequences  of  their  own  misconduct  ?  All  that  has  happened  is  owing 
to  their  negligence,  (a  negligence  not  accounted  for,)  in  forbearing  to  do  what 
they  ought  to  have  done,  what  would  have  been  attended  with  no  difficulty, 
and  what  would  have  effectually  prevented  all  the  mischief  which  has  follow- 
ed. Is  a  plaintiff  to  be  heard  in  a  court  of  equity,  who  asks  its  interposition 
in  his  behoof,  to  indemnify  him  against  the  effects  of  his  own  negligence,  at 
the  expense  of  another  who  has  used  all  due  diligence,  and  who,  if  he  is  to 
suffer  loss,  will  suffer  it  by  reason  of  the  negligence  of  the  very  person  who 
prays  relief  against  him  ?  The  question  here  is,  not  as  in  Evans  v.  Bichnell, 
whether  a  court  of  equity  is  to  deprive  the  plaintiffs  of  any  right, — whether 
it  is  to  take  from  them,  for  instance,  a  legal  estate,  or  to  impose  any  charge 
upon  them  :  it  is  simply,  whether  they  are  entitled  to  relief  against  their  own 
negligence.  They  did  not  perfect  their  securities :  a  third  party  has  inno- 
cently advanced  his  money,  and  has  perfected  his  security,  as  far  as  the  nature  of 
the  subject  *permitted  him.  Is  this  Court  to  interfere  to  postpone 
him  to  them  ?  t  668] 

"  They  say,  that  they  were  not  bound  to  give  notice  to  the  trustees,  for  that 
notice  does  not  form  part  of  the  necessary  conveyance  of  an  equitable  interest. 
I  admit,  that,  if  you  mean  to  rely  on  contract  with  the  individual,  you  do  not 
need  to  give  notice ;  from  the  moment  of  the  contract,  he  with  whom  you  are 
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dealing  is  personally  bound.  But  if  you  mean  to  go  further,  and  to  make 
your  right  attach  upon  the  thing  which  is  the  subject  of  the  contract,  it  is 
necessary  to  give  notice ;  and,  unless  notice  is  given,  you  do  not  do  that  which 
is  essential  in  all  cases  of  transfer  of  personal  property.  The  law  of  England 
has  always  been,  that  personal  property  passes  by  deliveiy  of  possession  ;  and 
it  is  possession  which  determines  the  apparent  ownership.  If,  therefore,  an 
individual,  who,  in  the  way  of  purchase  or  mortgage,  contracts  with  another 
for  the  transfer  of  his  interest,  does  not  divest  the  vendor  or  mortgagor  of 
possession,  but  permits  him  to  remain  the  ostensible  owner  as  before,  he  must 
take  the  consequences  which  may  ensue  from  such  a  mode  of  dealing.  That 
doctrine  was  explained  in  Ryall  v.  Rowles,  (1  Ves.  348 ;  1  Atk.  165,)  before 
Lord  Hardwicke  and  three  of  the  Judges.  If  you,  having  the  right  of  pos- 
session, do  not  exercise  that  right,  but  leave  another  in  actual  possession,  you 
enable  that  person  to  gain  a  false  and  delusive  credit,  and  put  it  in  his  power 
to  obtain  money  from  innocent  parties,  on  the  hypothesis  of  his  being  the 
owner  of  that  which  in  fact  belongs  to  you.  The  principle  has  been  long  re- 
cognized even  in  courts  of  law.  In  Twyne's  case,  (3  Rep.  80,)  one  of  the 
badges  of  fraud  was,  that  the  posssession  had  remained  in  the  vendor.  Pos- 
session must  follow  right ;  and  if  you,  who  have  the  right,  do  not  take  pos- 
session, you  do  not  follow  up  the  title,  and  are  responsible  for  the  conse- 
quences. 

"  '  When  a  man/  says  Lord  Bacon,  (Maxims  of  Law,  Max.  16,)  '  is  author 
and  mover  to  another  to  commit  an  unlawful  act,  then  he  shall  not  excuse  him- 
self by  circumstances  not  pursued.' 

"It  is  true  that  a  chose  in  action  does  not  admit  of  tangible  actual  posses- 
sion, and  that  neither  Brown  nor  any  person  claiming  under  him  were  en- 
titled to  possess  themselves  of  the  fund  which  yielded  the  £93  a  year.  But, 
in  Ryall  v.  Rowles,  the  Judges  held,  that,  in  the  case  of  a  chose  in  action, 
you  must  do  everything  towards  having  possession  which  the  subject  admits: 
you  must  do  that  which  is  tantamount  to  obtaining  possession,  by  placing  every 
person  who  has  an  equitable  or  legal  interest  in  the  matter  under  an  obliga- 
tion to  treat  it  as  your  property.  For  this  purpose,  you  must  give  notice  to 
the  legal  *holder  of  the  fund ;  in  the  case  of  a  debt,  for  instance, 
L  J  notice  to  the  debtor  is,  for  many  purposes,  tantamount  to  possession. 
If  you  omit  to  give  that  notice,  you  are  guilty  of  the  same  degree  and  species 
of  neglect  as  he  who  leaves  a  personal  chattel,  to  which  he  has  acquired  a 
title,  in  the  actual  possession  and  under  the  absolute  control  of  another 
person. 

"  Is  there  the  least  doubt,  that,  if  Brown  had  been  a  trader,  all  that  was 
done  by  Dearie  and  Sherring  would  not  have  been  in  the  least  effectual  against 
his  assignees  ;  but  that,  according  to  the  doctrine  of  Ryall  v.  Rowles,  his  as- 
signees would  have  taken  the  fund,  because  there  was  no  notice  to  those  in 
whom  the  legal  interest  was  vested  ?  In  that  case,  it  was  the  opinion  of  all 
the  Judges,  that  he  who  contracts  for  a  chose  in  action,  and  does  not  follow 
up  his  title  by  notice,  gives  personal  credit  to  the  individual  with  whom  he 
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deals.  Notice,  then,  is  necessary  to  perfect  the  title, — to  give  a  complete 
right  ill  rem,  and  not  merely  a  right  as  against  him  who  conveys  his  interest. 
If  you  are  willing  to  trust  the  personal  credit  of  the  man,  and  are  satisfied 
that  he  will  make  no  improper  use  of  the  possession  in  which  you  will  allow 
him  to  remain,  notice  is  not  necessary ;  for,  against  him,  the  title  is  perfect 
without  notice.  But  if  he,  availing  himself  of  the  possession  as  a  means  of 
obtaining  credit,  induces  third  persons  to  purchase  from  him  as  the  actual 
owner,  and  they  part  with  their  money  before  your  pocket-conveyance  is  noti- 
fied to  them,  you  must  be  postponed.  In  being  postponed,  your  security  is 
not  invalidated  ;  you  had  priority,  but  that  priority  has  not  been  followed  up  ; 
and  you  have  permitted  another  to  acquire  a  better  title  to  the  legal  possession. 
What  was  done  by  Dearie  and  Sherring  did  not  exhaust  the  thing,  (to  bor- 
row the  principle  of  the  civil  law,)  but  left  it  still  open  to  traffic.  These  are 
the  principles  on  which  I  think  it  to  be  very  old  law,  that  possession,  or  what 
is  tantamount  to  possession,  is  the  criterion  of  perfect  title  to  personal  chattels, 
and  that  he  who  does  not  obtain  such  possession,  must  take  his  chance." 

In  Loveridge  v.  Cooper,  3  Russ.  30,  R.  J.  being,  under  the  will  of  his 
uncle,  entitled  to  a  reversionary  interest  in  one-fourth  of  £6250,  £4  per  cent. 
Stock,  contingent  upon  the  event  of  his  surviving  the  testator's  widow,  who 
bad  a  life  interest  in  the  fund,  by  an  indenture,  dated  the  5th  of  September, 

1816,  assigned  £700,  £4  per  cent.  Stock,  part  of  his  share  in  the  £6250,  £4 
per  cent.  Stock,  to  trustees,  for  Mrs.  W.  to  secure  an  annuity  granted  to  her. 
On  the  24th  of  August,  1819,  the  annuity,  being  considerably  in  arrears,  was 
assigned  to  H.  L.  Notice  of  the  assignment,  of  the  5th  of  September,  1816, 
was  not  given  *to  .C,  the  surviving  trustee  and  executor  of  the  testa- 
tor, in  whose  name  the  stock  was  standing,  until  the  29th  of  April,  L  "J 
1818.  R.  J.,  however,  by  an  indenture,  dated  December  3,  1816,  for  valu- 
able consideration  assigned  his  one-fourth  part  of  the  £6250,  £4  per  cent. 
Stock  to  W.  H.  absolutely,  who,  previous  to  making  the  purchase,  inquired 
of  C,  the  surviving  trustee,  whether  there  was  any  charge  or  incumbrance 
on  the  interest  of  R.  J.  in  the  £6250  stock,  and  received  for  answer,  that  he, 
C,  knew  of  no  such  charge  or  incumbrance.     And  on  the  28th  of  March, 

1817,  a  copy  of  the  indenture,  of  the  3rd  of  December,  1816,  was  sent  to  C. 
Upon  a  bill  being  filed  by  H.  L.,  to  prevent  the  stock  from  being  transferred 
to  "W.  H.,  and  to  compel  a  transfer  of  it  to  himself.  Sir  Thomas  Plumer,  M. 
R.,  dismissed  the  bill,  observing,  that  upon  the  same  principles  on  which  he 
determined  Dearie  v.  Rail,  he  must  decide  that  H.  L.  had  made  out  no  title 
to  relief  in  a  court  of  equity.  The  cases  of  Dearie  v.  Hall,  and  Loveridge 
V.  Cooper,  were  afterwards  affirmed  by  Lord  Chancellor  Lyndhurst,  upon  ap- 
peal, (3  Russ.  48,)  who  observed,  that,  in  cases  like  the  present,  the  act  of 
giving  the  trustee  notice,  was,  in  a  certain  degree,  taking  possession  of  the 
fund ;  it  was  going  as  far  towards  equitable  possession  as  it  was  possible  to  go; 
for,  after  notice  given,  the  trustee  of  the  fund  becomes  a  trustee  for  the  as- 
signee who  has  given  him  notice.  And  see  Foster  v.  Blackstone,  1  My.  &  K. 
297;  S.  C,  Foster  v.  Cockerell,  9  Bligh,  N.  S.  332;  3  C.  &  F.  456;  Stocks 
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V.  Dohson,  5  De  G.  &  Sm.  760 ;  Bunster  v.  Lord  Glengall,  3  Ir.  Chancery 
Eep.  47. 

An  assignee  for  value  of  a  chose  in  action,  without  notice  of  the  previous 
insolvency  of  the  assignor,  upon  giving  notice  of  the  assignment  to  the  trus- 
tees in  whom  the  chose  in  action  is  vested,  will  obtain  priority  over  the  as- 
signees in  insolvency  :  see  In  re  Atkinson,  2  De  G-.,  Mac.  &  G-.  140.  There  the 
assignor  was  twice  insolvent,  in  the  years  1830  and  1834.  In  1835,  he  as- 
signed a  revisionary  interest  in  a  legacy  to  an  assignee  for  value,  who  had  no 
notice  of  the  insolvencies,  and  who  immediately  gate  notice  of  the  assignment 
to  the  executors.  In  1848,  the  surviving  executor  paid  the  legacy  into  Court; 
and,  in  1851,  the  person  entitled  to  the  previous  interest  in  the  legacy  died. 
It  was  held,  by  Lord  St.  Leonards,  aflBrming  the  decision  of  Sir  J.  L.  Knight 
Bruce,  V.  C,  that  the  assignee  for  value  had  the  better  claim  to  the  legacy. 
"  It  may  be  considered  as  decided,"  said  his  Lordship,  "  that  the  assignee  iu 
insolvency  represents  the  insolvent ;  he  stands  in  his  place,  and  takes  only 
such  interest  as  he  can  give,  and  subject  to  all  equities  by  which  the  insolvent 
is  bound.  It  has,  however,  been  contended  *that  the  effect  of  the  Act 
L  J  for  the  Relief  of  Insolvent  Debtors,  (7  Geo.  4,  c.  57,)  is  to  vest  the 
property  that  the  insolvent  cannot  afterwards  divest  it;  but  this  is  not  so,  for 
there  are  no  words  in  the  Act  giving  to  the  assignee  any  higher  interest  than 
the  insolvent  himself  has  ;  the  assignee  does  not,  therefore,  take  so  as  not  to 
be  subject  to  equities  as  administered  in  this  Court.  It  is  a  settled  point,  as 
between  two  competing  parties,  in  reference  to  equitable  interests,  that  he  who 
takes  care  and  gives  notice  to  the  trustees  shall  get  a  benefit  over  him  who  has 
not  so  done.  A  case  occurs  to  me  of  Warburton  v.  Lnveland,  (2  Dow.  &  C. 
480,)  before  the  House  of  Lords,  where  the  contest  as  to  priority  arose  on  the 
effect  of  the  Irish  Register  Act,  and  the  decision  there  clearly  shows  that  the 
legal  interest  being  in  an  assignee,  does  not  prevent  the  application  of  the  rule 
of  this  Court  to  which  I  have  adverted." 

"Where  an  assignee  has  done  all  in  his  power  towards  taking  possession,  he 
will  not  lose  his  priority.  Thus  in  Feltliam  v.  Clarh,  1  De  G.  &  Sni.  807, 
the  owner  of  a  vessel  made  a  mortgage  of  it  and  of  the  cargo,  in  London,  to 
the  plaintiffs,  whilst  the  vessel  was  on  a  whaling  voyage  to  the  South  Seas, 
subject  to  two  prior  mortgages  thereof,  and  the  third  mortgagees  forthwith 
gave  notice  of  their  mortgages  to  the  two  prior  incumbrancers.  The  master 
of  the  vessel  afterwards  putting  into  Sidney,  transhipped  the  oil  taken  on  the 
voyage,  to  another  vessel,  consigned  to  consignees  in  London,  who  honored 
his  bill  of  exchange  on  them  upon  having  a  lien  on  the  consignment.  The 
mortgagor  induced  Dowers,  one  of  the  defendants,  to  advance  him  £1000  on 
a  mortgage  of  the  cargo  so  transhipped,  and  consigned  without  notice  of  any 
other  charge  thereon,  except  the  lien  of  the  consignee.  Dowers  gave  notice 
of  his  mortgage  to  the  consignee.  The  plaintiffs,  as  soon  as  they  knew  of  the 
consignment,  (but  subsequent  to  Dowers'  notice,)  gave  notice  to  the  consignee 
of  the  mortgage  to  them  ;  and,  after  such  notice,  the  consignee,  after  satisfy- 
ing his  own  lien,  paid  over  the  balance  of  the  proceeds  of  the  oil  to  Dowers. 
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It  was  held,  by  Sir  James  Parker,  V.  C,  that  the  plaintiffs  having  done  all 
they  could  do  towards  possession,  were  entitled  to  priority  over  Dowers. 
"  The  plaintiffs,"  said  his  Honor,  "were  not  bound  to  send  letters  to  meet  the 
master  wherever  the  vessel  might  possibly  be ;  and  it  has  not  been  shown 
that  the  plaintiffs  could  reasonably  have  been  expected  to  do  any  act  which 
they  have  not  done:  Lex  neminem  cogit  ad  vana  seu  inutilia  peragenda. 
The  consequence  is,  that  the  plaintiffs  have  done  nothing  to  forfeit  or  lose 
their  priority  over  the  defendant  Dowers."  See  also  Langton  v.  Horton,  1 
Hare,  549. 

*To  whom  notice  should  be  given  of  an  Assignment.^ — Notice  to  one 


of  several  co-trustees  or  obligors  is,  it  seems,  sufficient  notice  to  all,  so 


[*672] 

long  as  the  circumstances  of  the  case  remain  unaltered  3  but  it  would  not  be 
sufficient  on  the  death  of  that  trustee  or  obligor,  or  his  otherwise  ceasing  to 
continue  a  trustee  :  Smith  v.  Smith,  2  0.  &  M.  231 ;  Timson  v.  Ramsbot- 
tom,  2  Kee,  35 ;  Meux  v.  Bell,  1  Hare,  73 ;  Wise  v.  Wise,  2  J.  &  L.  403. 

In  order  that  notice  should  be  effectual  either  to  take  a  chose  in  action  out 
of  the  order  and  disposition  of  the  assignor,  or  to  affect  the  priority  of  others, 
the  assignee  in  the  case  of  the  assignment  of  such  things  as  shares  in  a  public 
company,  or  of  a  policy  of  assurance,  should  give  actual  notice  to  the  office  of 
the  company,  for  notice  to  a  shareholder  will  not  be  held  constructive  notice 
to  the  company.  Thus  in  Thompson  v.  Spiers,  (13  Sim.  469,)  B.,  in  1808, 
effected  a  policy  in  the  Equitable  Assurance  Office,  and  several  years  after- 
wards, upon  the  marriage  of  his  daughter,  he  executed  an  assignment  of  it  to 
T.  &  F.,  by  which  one-fourth  of  the  proceeds  was  settled  in  trust  for  his 
daughter,  her  intended  husband,  and  their  children.  B.  kept  the  policy  and 
assignment  in  the  safe  of  the  banking  firm  of  L.  B.  &  F.,  of  which  he  was  a 
partner.  In  June,  1835,  L.,  B.  &  P.  became  bankrupt,  and  their  assignees 
possessed  themselves  of  the  policy  and  the  assignment ;  whereupon  the  plain- 
tiff, the  surviving  trustee  of  the  settlement,  gave  them  notice  of  the  assign- 
ment, and  a  few  days  afterwards  sent  a  formal  notice  of  it  to  the  assurance 
office.  Upon  a  bill  being  filed  by  the  surviving  trustee,  it  was  held,  by  Sir 
L.  Shadwell,  V.  C,  that,  from  the  time  of  the  assignment  till  the  bankruptcy 
the  policy  remained  in  the  order  and  disposition  of  the  bankrupt.  "  On  re- 
consideration," said  his  Honor,  "  I  am  of  opinion  that  the  decision  in  Bun- 
can  y.  Ghamberlayne  (11  Sim.  123,)  ought  not  to  be  supported,  because,  in 
order  to  take  a  policy  of  insurance  out  of  the  order  and  disposition  of  the  as- 
signor, it  is  essential  to  the  interests  of  mankind  that  something  should  be 
done  of  a  decisive  nature,  which  may  effectually  prevent  the  payment  of  the 
proceeds  to  any  other  person  than  the  assignee.  The  Equitable  Assurance 
Company  is  a  very  numerous  and  wealthy  body,  and  therefore  it  would  be  idle 
to  say,  that,  because  the  assured  happens  to  be  a  member  of  the  Company  in 
a'  legal  sense,  any  act  which  he  does  with  reference  to  his  own  particular 
policy  is  to  be  taken  to  be  a  partnership  act,  so  as  to  affect  the  whole  body 
with  notice  of  it.  Formerly  the  Equitable  Assurance  Company  took  no 
notice  of  the  assignment  of  their  policies,  but  now  it  appears  that  they  do. 
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*"In  consequence  of  the  decision  in  Ex  parte  Hennessei/,  (1  C.  & 
t  °^^J  L.  561,)  by  the  Lord  Chancellor  of  Ireland,  (Sir  Edward  Sugden,) 
I  had  a  conversation  with  his  Lordship  upon  the  subject,  and  we  agreed  that 
courts  of  equity  ought  to  lay  down  some  rule  which  should  not  be  founded 
on  so  unsubstantial  a  basis  as  the  technical  doctrine  of  implied  or  constructive 
notice,  but  which  should  make  it  morally  impossible  for  the  assignor  to  have 
dominion  over  the  policy  without  the  assent  of  the  assignee. 

"  I  have  read  over  the  case  of  Ex  parte  Wilkinson,  (13  Sim.  475,)  in  which 
the  point  arose  distinctly,  before  the  Chief  Judge  in  Bankruptcy,  and  his 
Honor  considered  that  the  notice  (which  was  the  same  as  in  the  present 
case)  was  not  sufficient."  And  see  Ee  Thomas  and  William  Styan,  1  Ph. 
105. 

If  notice  be  given  to  the  master,  of  the  assignment  of  the  future  cargo  of 
a  ship,  and  possession  of  the  cargo  be  delivered  according  to  the  terms  of  the 
assignment,  the  title  of  the  assignees  will  not  be  defeated  by  a  judgment. 
Thus,  in  Langton  v.  Horton,  1  Hare,  549,  whilst  a  ship  was  on  her  voynge, 
B.,  the  owner,  executed  a  deed  of  assignment  by  way  of  mortgage  of  the  ship, 
together  with  her  tackle  and  appurtenances,  and  all  oil,  head  matter,  and  other 
cargo,  which  might  be  caught  or  brought  home  in  such  ship.  Notice  of  the 
assignment  was  sent  to  the  master  of  the  ship,  and  on  his  return  the  master 
delivered  up  possession  of  the  ship  and  cargo  to  the  mortgagees.  It  was  held 
by  Sir  J.  Wigram,  V.  C,  that  the  assignment  was  valid  in  equity  as  against 
the  assignor,  as  well  of  the  future  cargo  to  be  taken  during  the  particular  voy- 
age, as  of  the  cargo,  if  any,  which  existed  at  the  time  of  the  assignment;  and 
that  the  equitable  title  of  the  mortgagees  was  perfected,  and  could  not  be 
defeated  by  a  judgment  creditor  of  the  assignor,  who  afterwards  sued  out  a 
writ  of  fi.  fa.,  and  proceeded  to  take  the  ship  and  cargo  in  execution.  "  I 
rely,  in  this  case,"  said  his  Honor,  "  on  the  general  principle,  that  there 
having  been  such  a  contract  as  would,  in  equity,  entitle  the  plaintiffs,  as 
against  B.,  to  the  cargo  when  it  arrived,  and  the  title  under  that  contract 
having  been  perfected  by  a  possession  lawfully  taken  under  the  deed,  which 
there  is  no  attempt  on  the  part  of  B.  to  impeach,  the  subsequent  judgment 
creditor  cannot  take  that  property  from  the  plaintiffs ;"  see  also  S.  C,  3 
Beav.  464. 

If  the  trustee  is  himself  a  person  who  has  advanced  money  to  a  beneficiary, 
and  has  taken  an  equitable  assignment,  inasmuch  as  he  could  not  give  notice 
to  himself,  he  will  be  entitled  to  priority  over  any  person  taking  a  subsequent 
assignment:  Elder  v.  *Maclean,  5  W.  E.  448,  Per  Kindersley,  V. 
L  -I  C.  Sed  vide  The  Commissioners  of  Public  Fbr/cs  v. -Ha»-%,  26  L. 
J.,  N.  S.  (Ch.)  472;  3  Jur.,  N.  S.  478. 

Where,  by  reason  of  the  death  of  the  person  in  whose  name  stock  was 
standing,  without  legal  representatives,  there  was  no  trustee  to  whom  notice 
could  be  given,  it  was  held,  by  Sir  J.  L.  Knight  Bruce,  V.  C,  that  a  second 
incumbrancer,  without  notice  of  the  first,  by  serving  a  writ  of  distringas  on 
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the  Bank  of  England,  thereby  obtained  priority :  Etty  v.  Bridges,  2  Y.  &  C. 
C.  C.  486. 

Where  a  fund  is  not  in  the  hands  of  trustees  but  in  Court,  then  a  person 
taking  an  assignment  of  it  should  obtain  a  stop  order,  otherwise  a  subsequent 
assignee  will  gain  priority  by  obtaining  the  first  stop  order :  ( Greening  v. 
BecMford,  5  Sim.  195 ;  Swayne  v.  Swayne,  11  Beav.  463 ;)  although  the 
person  taking  the  first  assignment  be  a  trustee  of  the  fund,  (Elder  v.  Mac- 
lean,  5  W.  K.  447,)  but  the  order  should  be  left  at  the  Accountant-Greneral's 
office,  (  Waller  v.  Wildridge,  3  Ir.  Ch.  Kep.  155.) 

A  mere  notice  to  the  Accountant-General  of  an  assignment  of  funds  in  his 
hands  is  of  no  avail  against  a  stop  order  afterwards  obtained  by  a  subsequent 
purchaser  without  notice :    Warlmrton  v.  Hill,  Kay,  470. 

Where,  however,  notice  of  an  assignment  has  been  given  to  trustees  of  a 
fund  which  is  afterwards  paid  into  Court,  a  subsequent  assignee  will  not  by 
obtaining  a  stop  order  gain  priority  over  the  first.  Thus  in  Livesey  v.  Hard- 
ing, 23  Beav.  141,  a  first  incumbrancer  on  a  reversionary  legacy  gave  due 
notice  to  the  trustees.  A  fund  was  afterwards  brought  into  Court  to  provide 
for  the  legacy,  and  a  second  incumbrancer  obtained  the  first  stop  order.  It 
was  held  by  Sir  John  Romilly,  M.  E.,  that  he  did  not  thereby  obtain  priority 
over  the  first  incumbrancer.  "  It  has  been  contended,"  said  his  Honor,  "that 
when  a  fund  is  paid  into  Court,  the  first  person  who  obtained  a  stop  order 
obtained  a  priority.  Without  disputing  this,  as  a  general  proposition,  it  does 
not  apply  to  the  case.  Due  notice  was  given  to  the  trustees  before  the  suit 
was  instituted,  and  Brearcliff'v.  Borrington  (4  De  G.  &  Sm.  122,)  proves, 
that  in  such  a  case  the  order  in  which  the  stop  orders  are  obtained  does  not 
aifect  the  prior  incumbrancer,  who  had  given  due  notice  of  his  security." 
See  also  In  re  Atkinson,  2  De  G.  Mac.  &  G.  140.  In  Day  v.  Day,  1  De 
G.  &  J.  144,  Mr.  Tucker,  the  solicitor  of  the  plaintiffs  in  an  administration 
suit,  assigned  his  costs  as  a  security  for  a  debt.  Notice  of  this  assignment  was 
given  to  the  plaintijGFs  and  to  the  executors  of  the  testator  in  the  cause.  In  Au- 
gust, an  order  was  made  on  further  directions  for  payment  to  Tucker  of  the  plain- 
tiffs' *costs  out  of  the  funds  brought  and  to  be  brought  into  Court, 
after  satisfying  certain  prior  demands.  In  October,  Tucker  became  a  L  ^ 
bankrupt.  The  fund  in  Court  at  the  times  of  the  order  on  further  directions, and 
of  the  bankruptcy,  was  insufficient  to  pay  the  charges  prior  to  Tucker's  costs, 
but  in  January  following  a  fund  was  brought  in  by  the  executors  applicable 
to  the  payment  of  those  costs.  No  stop  order  was  ever  obtained  by  the  assignee 
of  the  costs.  It  was  held  by  the  Lords  Justices,  reversing  the  decision  of  Sir 
J.  Eomilly,  M.  R.,  (reported  8  Jur.  N.  S.  403,)  that  this  fund  did  not  pass 
to  the  assignees  in  bankruptcy  as  having  been  within  the  order  and  disposition 
of  the  bankrupt  with  the  consent  of  the  true  owner,  but  belonged  to  the  assignee 
of  the  costs.  "  If,"  said  Lord  Justice  Knight  Bruce,  "  the  notices  were  given 
which  I  have  supposed,  all  was  done  that  could  be  done ;  for  not  only  was 
there  no  fund  in  Court,  but  no  order  for  payment  of  any  costs  had  been  made. 
I  am  of  opinion,  that  the  petitioners  were  not  bound  to  apply  to  the  Court 
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before  the  4th  of  August,  nor  to  know  when  the  cause  was  heard  for  further 
directions,  but  that  it  was  the  duty  of  Tucker  and  the  executors  to  see  that 
an  order  was  not  made  for  disposing  of  the  fund  in  derogation  of  their  rights. 
In  a  sense,  the  fund  may  have  been  within  the  order  and  disposition  of  Tucker 
at  the  time  of  his  bankruptcy,  but  was  it  so  with  the  consent  of  the  true 
owners  ?  I  am  of  opinion  that  it  was  not,  for  that  they  had  omitted  nothing 
which  it  was  reasonably  incumbent  on  them  to  do.  I  think,  therefore,  that, 
consistently  with  the  cases  which  we  followed  in  Bartlett  v.  Bartlett,  (1  De 
Gr.  &  J.  127,)  this  case  may  be  decided  in  favor  of  the  petitioners,  but  on 
materials  which  were  not  before  the  Master  of  the  Rolls." 

In  general  where  a  fund  is  in  a  Court,  a  stop  order  should  be  obtained  by 
the  assignee  to  take  it  out  of  the  order  and  disposition  of  the  assignor  :  Bart- 
lett V.  Bartlett,  1  De  Gr.  &  J.  127. 

It  was  at  one  time  supposed  that  a  bankrupt's  reversionary  interest  in  a 
chose  in  action  not  falling  into  possession  until  after  his  bankruptcy,  was 
exempt  from  the  rule  as  to  order  and  disposition.  See  In  re  Rawhone's  Be- 
quest, 3  K.  &  J.  300;  and  see  ex  parte  Hulme,  3  Sm.  &  GifF.  325.  Such 
interests  however  are  now  held  to  be  within  the  rule.  Thus  in  Bartlett  v. 
Bartlett,  1  De  G.  &  J.  127,  a  reversionary  interest  in  a  share  of  a  fund  in 
Court  was  assigned  to  Mr.  Tucker,  who  obtained  a  common  stop  order.  Tucker 
afterwards  mortgaged  his  interest  in  the  fund  to  Miss  Holmes  (afterwards 
Mrs.  Moneypenny,)  but  no  fresh  stop  order  was  obtained.  Tucker  became 
a  bankrupt  before  the  reversionary  interest  came  *into  possession.  It 
L  J  was  held  by  the  Lords  Justices  reversing  the  decision  of  Sir  J.  Stuart, 
V.  C,  (reported  3  Jur.  N.  S.  284,)  that  the  interest  of  Tucker  passed  to  his 
assignees  in  bankruptcy  free  from  the  mortgage,  as  having  been  within  his 
order  and  disposition  at  the  time  of  his  bankruptcy  with  the  consent  of  the 
true  owner,  and  that  this  result  was  not  prevented  by  the  fact  that  Tucker 
had  acted  as  the  solicitor  of  Miss  Holmes  in  the  mortgage  transaction,  who 
relied  on  his  doing  what  was  necessary  to  make  the  security  perfect,  or  by  the 
fact  that  the  original  assignor  knew  of  the  mortgage.  This  case  was  followed 
by  Sir  W.  Page  Wood,  V.  C,  on  a  rehearing  of  his  own  decision  of  In  re 
Rawhone's  Trust,  3  K.  &  J.  476,  in  which  he  had  previously  arrived  at  a 
different  conclusion  :  lb.  300. 

Where  stock  standing  in  the  names  of  trustees  has  been  given  as  a  specific 
legacy,  and  no  assent  has  been  given  to  it  by  the  executor,  notice  to  one  of 
the  trustees,  not  being  an  executor,  is  not  sufficient  to  vest  in  the  parties 
claiming  by  assignment  from  the  legatee,  that  equitable  possession  of  the  fund 
which  is  required  in  order  to  postpone  a  subsequent  incumbrancer,  who  has 
taken  the  precaution  of  giving  such  notice  to  the  executor  :  Holt  v.  Bewell,  4 
Hare,  447. 

Where  two  charges  on  a  chose  in  action  are  contained  in  one  deed,  and  a 
notice  is  given  to  the  trustees  which  specifies  one  only ;  the  trustees  have  not 
constructive  notice  of  the  contents  of  the  deed,  so  that  notice  of  both  the 
charges  is  to  be  imputed  to  them  :  Re  Bright's  Trusts,  21  Beav.  430. 
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The  doctrine  of  notice  applicable  in  determining  the  priority  of  purchasers, 
or  incumbrancers  of  choses  in  action,  does  not  prevail  as  to  equitable  estates 
or  interests  in  land,  whether  freehold  or  leasehold ;  see  Jones  v.  Jones,  8  Sim. 
633 ;  Wilmot  v.  Pike,  5  Hare,  14 ;  Peacock  v.  Burt,  Coote  on  Mortgages, 
693 ;  Lee  v.  Howlett,  2  K.  &  J.  531 ;  and  see  Wiltshire  v.  Rabbits,  14  Sim. 
76.  There  a  testator  bequeathed  a  leasehold  estate  to  trustees,  upon  trust,  as 
therein  mentioned ;  and  first,  he  charged  the  estate  with  the  payment  of  an 
annuity  to  his  daughter  during  all  his  interest  in  the  estate.  The  daughter 
afterwards  mortgaged  her  annuity,  first  to  A.,  and  afterwards  to  B.,  but  B. 
gave  the  trustees  notice  of  his  mortgage  before  A.  did.  It  was  held,  by  Sir 
L.  Shadwell,  V.  C,  that  the  annuity  was  not  a  chose  in  action,  but  a  chattel 
interest,  and  that  B.  had  not  gained  any  priority  over  A. 

The  registration  of  an  assignment  of  a  legacy  charged  upon  land  is  unneces- 
sary, and  will  not  postpone  a  prior  unregistered  assignment  of  the  same  legacy  : 
Malcolm  v.  Charlesworth,  1  Kee.  63. 

Assignee  of  a  Chose  in  Action  takes  it  subjeet  to  Equities.^ — The  p^pw^-. 
*as  ignee  of  a  chose  in  action,  although  without  notice  in  general, 
takes  it  subject  to  all  the  equities  which  subsist  against  the  assignor.  Thus, 
in  Turton  v.  Benson,  1  P.  Wms.  496,  where  a  son  on  his  marriage  was  to 
have  £3000  portion  with  his  wife,  and  privately,  without  notice  to  his  parents 
who  treated  for  the  marriage,  gave  a  bond  to  the  wife's  father  to  pay  back 
£1000  of  the  portion  seven  years  after;  the  bond  was  afterwards  assigned  for 
the  benefit  of  creditors,  it  was  held,  by  Sir  Joseph  Jekyll,  M.  E.,  and  on  ap- 
peal, by  Lord  Macclesfield,  that  the  bond,  being  void  in  equity,  it  would  not 
be  made  better  by  the  assignment.  See  S.  C,  2  Vern.  764;  Coles  v.  Jones, 
2  Vern.  692 ;  Davies  v.  Austen,  1  Ves.  jun.  247 ;  Hamil  v.  Stokes,  4  Price, 
161;  Priddy  v.  Rose,  3  Mer.  86;  Mollor/  v.  French,  13  Ir.  Eq.  Eep.  261 ; 
Dibbs  V.  Gorem,  11  Beav.  483 ;  Eoulditch  v.  Wallace,  5  C.  &.  P.  629 ;  Ward 
V.  Ward,  4  Ir.  Ch.  Eep.  215,  220;  Cockell  v.  Taylor,  15  Beav.  103;  Smith 
V.  Parkes,  16  Beav.  115,  So,  if  a  man  assigns  over  a  satisfied  bond  as  a 
security  for  a  just  debt,  the  assignee  could  not  set  up  the  bond  in  equity, 
which,  being  satisfied  before,  could  receive  no  new  force  from  the  assignment : 
Turton  v.  Benson,  1  P.  Wms.  497.  So,  if  an  executor  assign  his  reversionary 
legacy,  the  assignee  takes  it  subject  to  the  equities  which  attached  to  the  exe- 
cutor; and  therefore,  if  the  latter,  though  subsequently  to  the  assignment' 
wastes  the  testator's  assets,  the  assignee  cannot  receive  the  legacy  till  satisfac- 
tion has  been  made  for  the  breach  of  trust :  Morris  v.  Livie,  1  Y.  &  C.  C.  C. 
380;  Barnett  v.  Sheffield,  1  De  G.  Mac.  &  G.  371. 

In  Moore  v.  Jervis,  2  Coll.  60,  T.  being  under  a  will,  trustee  of  £800  for 
two  persons,  in  moieties,  leaves  that  sum  outstanding,  on  the  promissory  note 
of  J.,  the  note  is  payable  to  T.  only,  and  not  to  T.  or  order.  In  1839,  T., 
becoming  embarrassed,  indorses  the  note  to  his  banker,  M.  (who  is  also  the 
banker  of  J.,)  as  a  security  for  advances,  M.  having  no  notice  of  the  trust. 
In  1840,  T.  becomes  beneficially  entitled  to  one  moiety  of  the  £800.  In 
1841,  J.  becomes  a  creditor  of  T.  for  goods  sold,  and  claims  set-off  against 
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the  note.  On  the  7th  April,  1842,  J.  has  notice  through  his  agent,  of  the 
indorsement  of  the  note  to  M.  In  July,  1842,  T.  becomes  bankrupt.  It  was 
held  by  Sir  J.  L.  Knight  Bruoo,  V.  C,  first,  that  as  to  the  moiety  of  the  £800 
which  was  held  by  T.  in  trust,  the  trust  must  prevail  against  the  banker's 
security;  secondly,  that,  as  to  the  other  moiety,  the  set-off  of  J.  must  prevail 
against  the  banker's  security  up  to  the  7th  of  April,  1842;  thirdly,  that,  sub- 
ject to  the  trust  and  the  set-off,  M.  had  a  lien  on  the  moneys  of  J.  in  his  hands 
r*r'7S1  '''''^i'^-'^  would  operate  pro  tanto  in  discharge  of  the  debt  *secured  by 
the  promissory  note,  and  so  assigned  to  M. 

But  although  the  rule  generally  holds  good,  that  whoever  takes  an  assign- 
ment of  a  chose  in  action  as  a  bond,  takes  it  subject  to  all  its  equities  in  the 
hands  of  the  original  obligee,  it  has  been  observed  by  Lord  Hardwicke,  that 
"length  of  time  aod  circumstances  may  vary  that,  and  make  the  case  of  the 
assignee  stronger  :"  Hill  v.  Caillovel,  1  Ves.  123  ;  and  see  Purdew  v.  Jackson, 
1  Kuss.  47.  And  parties  entitled  to  equities  may  lose  their  right  to  enforce 
them  against  the  assignee,  by  neglecting  to  give  him  timely  notice  of  any  fact 
to  which  they  have  been  accessory,  tending  to  mislead  him  as  to  the  real  in- 
terest of  the  assignor :  see  Mangles  v.  Dixon,  1  Mac.  &  G-.  437 ;  1  Hall.  &  T. 
542,  which  case  however  was  reversed  by  the  House  of  Lords,  3  H.  L.  Cas. 
702. 

An  exception  to  the  rule  also,  occurs  in  the  case  of  negotiable  bill  of 
exchange.  Thus,  in  an  anonymous  ease.  Com.  Rep.  43 ;  2  Eq.  Ca.  Abr.  85, 
pi.  3,  it  was  held  by  Lord  Keeper  Somers,  that  a  drawer  of  a  bill  of  exchange 
though  given  without  consideration,  was  not  entitled  to  relief  against  a  third 
person,  to  whom  it  was  assigned  for  an  honest  debt;  the  Lord  Keeper  observ- 
ing, that  he  would  not  give  relief,  "  because  it  would  tend  to  destroy  trade, 
which  is  carried  on  everywhere  by  means  of  bills  of  exchange,  and  he  would 
not  lessen  an  honest  creditor's  security." 

And  as  it  seems  that  bonds  are  within  the  equity  of  the  statute,  5  &  6  Will. 
4,  c.  41,  which  makes  securities  valid  in  the  hands  of  bona  fide  holders  with- 
out notice  of  a  gambling  debt,  the  obligor  will  not  be  able  to  object  to  a  bond 
assigned  for  valuable  consideration  without  notice,  that  it  was  given  to  secure 
money  lost  by  a  wager  on  a  horse-race.  Haivker  v.  Hallewell,  3  Sm.  &  Giff. 
194. 

In  equity,  the  transfer  of  goods  for  valuable  consideration,  by  a  consignee, 
for  a  limited  purpose,  does  not  destroy  the  consignor's  right  of  stoppage  in 
transitu,  ultra  the  particular  lien  of  the  transferee.  Thus,  in  Spalding  v. 
Ruding,  G  Beav.  376,  A.  consigned  goods  of  the  value  of  £1800  to  B.,  who 
transferred  the  bill  of  lading  to  C.  to  secure  £1000.  B.  having  become  bank- 
rupt, C,  as  B.'s  factor,  claimed,  as  against  A.'s  title  to  stop  in  transitu,  a 
right  to  retain  the  whole,  in  satisfaction  of  a  general  balance  due  to  him  from 
B.  It  was  held  by  Lord  Langdale,  M.  R.,  first,  that  he  was  not  entitled  be- 
yond the  £1000 ;  and,  secondly,  that  A.'s  remedy  against  C.  for  the  surplus 
was  in  equity. 

Assignmmts  contrary  to  Public  Policy.] — As  in  the  case  of  agreements,  a 
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court  of  equity  will  not  upon  the  ground  of  public  policy,  give  effect  to  assign- 
ments of  pensions  and  salaries  of  public  *officers,  payable  to  them  for  _^p_Q-, 
the  purpose  of  keeping  up  the  dignity  of  their  office,  or  to  assure  a  L  -1 
due  discharge  of  its  duties.  Thus  the  half-pay  or  full-pay  of  an  officer  in  the 
army;  Stone  v.  Lidderdale,  2  Anst.  533;  M'Carthy  v.  Goold,  1  Ball.  &  B. 
389 ;  Collyer  v.  Fallon,  T.  &  R,  459,  474 ;  Priddy  v.  Rose,  8  Mer.  102 ;  and 
the  salary  of  an  assistant  parliamentary  counsel  for  the  Treasury,  in  Cooper  v. 
Reilly,  2  Sim.  560  ;  or  of  a  clerk  of  the  Peace,  {Palmer  v.  Bate,  6  Moore,  28  ; 
2  Brod.  &  Bing.  673,)  have  been  held  not  assignable.  See  also  Hill  v.  Paul, 
8  C.  &  F.  295. 

Upon  the  same  principle,  the  salary  of  a  judge,  given  to  him  for  the  sup- 
port of  the  dignity  of  his  office,  would  not  be  assignable.  This  seems  to  have 
been  taken  for  granted  in  the  case  of  Arhuthnot  v.  Norton,  5  Moore,  P.  C.  0. 
219,  which  case,  however,  was  held  not  to  fall  within  the  principles  before 
laid  down.  There  Sir  John  Norton,  a  puisne  judge  of  the  Supreme  Court  at 
Madras,  assigned  a  sum  "  equal  to  the  amount  of  six  months'  salary,"  directed 
by  6  Geo.  4,  c.  85,  to  bo  paid  to  the  "legal  personal  representatives"  of  such 
judge,  in  case  he  shall  die  in  and  after  six  months'  possession  of  office.  It 
was  held  by  the  Judicial  Committee  of  the  Privy  Council,  that  the  assignment 
was  valid,  not  being  within  the  5  &  6  Ed.  6,  o.  16,  and  49  Geo.  3,  c.  126. 
"In  giving  this  opinion,"  said  Dr.  Lushington,  P.  C,  "we  do  not  in  the 
slio-htest  degree  controvert  any  of  the  doctrines,  whereupon  the  decisions  have 
been  founded,  against  the  assignment  of  salaries  by  persons  filling  public 
offices ;  on  the  contrary,  we  acknowledge  the  soundness  of  the  principles  which 
govern  those  cases,  but  we  think  that  this  case  does  not  fall  within  any  of 
those  principles ;  and  we  think  so,  because  this  is  not  a  sum  of  money  which, 
at  any  time,  during  the  lifetime  of  Sir  John  Norton,  could  possibly  have  been 
appropriated  to  his  use,  or  for  his  benefit,  for  the  purpose  of  sustaining  with 
decorum  and  propriety  the  high  rank  in  life  in  which  he  was  placed  in  India. 
We  do  not  see  any  of  the  evils,  which  are  generally  supposed  would  result 
from  the  assignment  of  salary,  could  in  the  slightest  degree  have  resulted  from 
the  assignment  of  this  sum,  inasmuch  as  during  his  lifetime  his  personal  means 
would  in  no  respect  whatever  have  been  diminished,  but  remain  exactly  in  the 
same  state  as  they  were." 

In  Davis  v.  Duke  of  Marlborough,  1  Swanst.  74,  it  was  held  by  Lord  Eldon, 
that  the  pension  granted  by  5  Ann.  c.  4,  "for  the  more  honorable  support  of 
the  dignities"  of  the  Duke  of  Marlborough  and  his  posterity,  payable  out  of 
the  revenues  of  the  Post-office,  was  inalienable.  "  In  that  case,"  observes 
Lord  Langdale,  *M.  R.,  in  Grenfell  v.  The  Dean  and  Canons  of  rHsfionT 
Windsor,  2  Beav.  550,  "  the  pension  was  held  inalienable,  because  it 
was  considered  that  one  of  the  objects  of  giving  the  pension,  namely,  for 
having  a  perpetual  memorial  of  national  gratitude  for  public  services  would  be 
entirely  lost;  and  so,  in  the  course  of  that  case.  Lord  Eldon  said,  in  allusion  to 
the  pension  of  a  great  public  officer,  that  it  could  not  be  aliened,  because  that 
public  officer  must  not  be  allowed  to  fall  into  such  a  situation  as  to  make  it 
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difficult  for  him,  in  consequence  of  any  pecuniary  embarrassment;  to  maintain 
the  dignity  of  his  office." 

In  the  principal  case  of  Row  v.  Dawson,  Lord  Hardwicke  entertained  juris- 
diction on  the  ground  that  the  officer  admitted  the  money  to  be  in  his  hands 
for  the  use  of  the  person  under  whom  the  litigating  parties  made  their  claim  : 
Friddy  v.  Eose,  3  Mer.  103. 

But,  where  no  particular  services  are  to  be  rendered  to  the  public,  an  assign- 
ment of  an  interest  or  pension,  though  derived  from  the  Crown  or  the  public, 
will  be  supported.  Thus,  in  Alexander  v.  The  Duke  of  Wellington,  2  Russ. 
&  My.  35,  it  was  held,  that  prize-money  was  assignable  in  equity  before  any 
interest  had  vested  by  grant  from  the  Crown.  And  in  Tunstall  v.  Boothhy, 
10  Sim.  542,  a  pension  granted  by  Government,  in  compensation  for  the  loss 
of  a  place  in  the  Customs,  was  held  assignable.  In  Feistel  v.  King's  College, 
Cambridge,  10  Beav.  491,  Lord  Langdale  held,  that  an  assignment  of  the 
emoluments  of  a  fellow  of  a  college  in  the  university  was  valid,  and  gave  effect 
to  the  security  thereon,  out  of  the  dividends  apportioned  to  such  fellow,  from 
time  to  time,  in  respect  of  his  fellowship.  Sir  L.  Shadwell,  V.  C,  seems, 
however,  to  have  come  to  a  different  conclusion,  in  Berheley  v.  King's  College, 
cited  10  Beav.  499.  In  Grenfell  v.  The  Dean  and  Canons  of  Windsor,  2 
Beav.  544,  a  canon  of  Windsor  granted  the  canonry  profits  and  emoluments 
thereof  to  secure  a  sum  of  money.  There  was  no  cure  of  souls,  and  the  only 
duties  were  residence  within  the  Castle,  and  attendance  in  the  chapel,  twenty- 
one  days  in  the  year.  Lord  Langdale,  M.  R.,  held  that  the  security  was  valid, 
and  appointed  a  receiver  of  the  profits.  "  If,"  said  his  Lordship,  "  in  this 
case  the  residence  in  Windsor  Castle,  and  the  attendance  on  divine  service, 
had  been  stated  in  the  answer,  or  in  any  way  shown  to  be  for  the  benefit  of 
the  public,  or  for  the  maintenance  of  the  dignity  of  the  sovereign,  for  the 
benefit  of  the  public,  I  should  have  thought  the  case  worthy  of  a  very  different 
consideration.  But  from  all  which  is  stated  in  this  answer,  that  is  not  the 
case :  it  is  a  service  to  be  performed  for  the  benefit  of  the  party  himself;  and, 
r*fisn  therefore,  upon  the  case  as  it  now  stands  *upon  this  answer,  and  with- 
out saying  that  there  may  not  be  other  facts  which  may  be  material  to 
be  ultimately  considered,  it  appears  to  me  that  the  security  of  the  plaintiffs  is 
valid."  It  appears,  that,  in  Butcher  v.  Musgrove,  2  Beav.  550,  n.,  being  an 
action  by  another  mortgagee,  the  Court  of  Common  Pleas,  on  the  23rd  June, 
1840,  decided  that  an  action  of  ejectment  would  not  lie  for  the  canonry  in 
question,  it  being  a  mere  office,  of  which  the  sheriflf  could  not  give  possession ; 
and  that  ejectment  did  not  lie  for  the  residentiary  house  in  which  the  canon 
resided,  as  it  appeared  vested  in  the  Corporation,  and  not  in  the  canon. 

Courts  of  equity  will  not  give  effect  to  assignments  which  partake  of  the 
nature  of  champerty  or  maintenance.  Thus,  in  Stevens  v.  Bagwell,  15  Ves. 
139,  one-fifth  part  of  the  share  of  prize-money,  the  subject  of  a  suit  then  de- 
pending in  the  Admiralty  Court,  was  assigned  by  the  executrix  of  one  of  the 
captors,  and  her  husband,  to  Navy  agents,  in  consideration  of  their  indemnify- 
ing them  from  all  costs  on  account  of  any  suit  touching  the  said  prize-money, 
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and  paying  to  them  the  remaining  four-fifths,  if  it  should  be  recovered  j  it  was 
held  by  Sir  W.  Grant,  M.  R.,  that  the  assignment  was  void,  as  amounting  to 
that  species  of  maintenance  which  is  called  champerty,  viz.  the  unlawful  main- 
tenance of  a  suit  in  consideration  of  a  bargain  for  part  of  the  thing,  or  some 
profit  out  of  it;  and  see  Skapholme  v.  Hart,  Ca.  t.  Finch,  477;  StranchanY. 
Brander,  1  Eden,  303 ;  Wood  v.  Downes,  18  Ves.  120,  123 ;  Stone  v.  Yea, 
Jac.  426;  Baylr/  v.  Tyrrell,  2  Ball  &  B.  362;  Conry  v.  (JaulfieU,  2  Ball  & 
B.  268. 

So,  the  assignment  of  a  hare  right  to  file  a  bill  in  equity  for  a  fraud  com- 
mitted upon  the  assignor,  will  be  held  void,  as  contrary  to  public  policy,  and 
as  savouring  of  maintenance;  see  Prosser  v.  Edmonds,  1  Y.  &  C.  Exch.  Ca. 
481,  and  the  elaborate  judgment  of  Lord  Abinger,  0.  B.,  in  which  he  fully 
examines  the  doctrine  and  its  policy.  "  What,"  said  his  Lordship,  "  is  this 
but  the  purchase  of  a  mere  right  to  recover  ?  It  is  a  rule,  not  of  our  law  alone, 
but  that  of  all  countries,  (see  Voet.  Comm.  ad  Pandect,  lib.  41,  tit.  1,  s.  38,) 
that  the  mere  right  of  purchase  shall  not  give  a  man  a  right  to  legal  remedies. 
The  contrary  doctrine  is  nowhere  tolerated,  and  is  against  good  policy.  All 
our  cases  of  maintenance  and  champerty  are  founded  on  the  principle,  that  no 
encouragement  should  be  given  to  litigation,  by  the  introduction  of  parties  to 
enforce  those  rights^  which  others  are  not  disposed  to  enforce.  There  are 
many  cases  where  the  acts  charged  may  not  amount  precisely  to  maintenance 
or  champerty,  yet  of  which,  upon  general  principles,  and  by  analogy  to  such 
acts,  a  court  of  equity  will  *discourage  the  practice ;"  and  see  Powell  v.  r^ccoi 
Knowler,  2  Atk.  226;  Kenney  v.  Browne,  3  Eidg.  P.  C.  462,  498,  ^  ^ 
501 ;  Bayly  v.  Tyrrell,  2  Ball  &  B.  363 ;  Stanley  v.  Jones,  7  Bing.  369 ; 
Sprye  v.  Porter,  7  Ell.  &  B.  58 ;  and  it  has  been  decided  in  the  United  States, 
that  a  mere  right  of  action  for  a  tort  is  not,  for  the  like  reason,  assignable ; 
Garder  v.  Adams,  12  Wend.  E.  297; 

But  the  purchase  of  an  interest  pendente  lite,  ( Williams  v.  Protheroe,  5 
Bing.  309;  3  Y.  &  J.  129;  Woody.  Griffith,  1  Swanst.  56;  Knightr.  Bowyer, 
3  Jur.  N.  S.  968  ;)  except  by  an  attorney  from  his  client,  {Simpson  v.  Lamb, 
7  Ell.  &  B.  84,  and  see  ffall  v.  ffallett,  1  Cox,  134;  18  Ves.  120;)  or  a 
mortgage  pendente  lite,  (Cockell  v.  Taylor,  15  Beav.  103,  117;)  or  the 
advance  of  money  for  carrying  on  a  suit,  even  though  there  be  a  covenant  to 
indemnify  the  assignor  against  past  and  future  costs  of  a  suit  and  proceedings, 
if  the  parties  have  a  common  interest,  {Hunter  v.  Daniel,  4  Hare,  420,  and 
the  remarks  of  Sir  J.  Wigram,  V.  C,  disapproving  of  Harrington  v.  Long, 
2  My.  &  K.  590;  and  see  Wallis  v.  The  Duhe  of  Portland,  3  Ves.  503;)  or 
if  there  exists  between  the  parties  the  relationship  of  father  and  son,  or  heir- 
apparent,  (Burlce  v.  Greene,  2  Ball  &  B.  521 ;  and  see  Moore  v.  Fisher,  7 
Sim.  384 ;)  or  master  and  servant,  (  Wallis  v.  The  Duhe  of  Portland,  3  Ves. 
503,)  will  not  be  considered  as  maintenance  or  champerty.  See  also  Wilson  v. 
Short,  6  Hare,  366. 

An  assignment  of  a  debt  even  to  an  attorney,  after  a  judge's  order  for  pay- 
mett,  but  before  the  order  is  made  a  rale  of  Court,  if  there  be  no  other  objec- 
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tion  to  the  transaction,  will  be  valid  as  not  being  within  the  mischief  of  the 
rule  which  prevents  parties  assigning  property  in  a  suit  to  an  attorney  while 
the  proceedings  are  pending :  Smith  v.  Selwyn,  5  W.  R.  682,  (Q.  B.) 

In  Hartley  v.  Russell,  2  S.  &  S.  244,  where  a  creditor  who  had  instituted 
proceedings  at  law  and  in  equity  against  his  debtor,  entered  into  an  agreement 
with  the  debtor  to  abandon  those  proceedings,  and  give  up  his  securities,  in 
consideration  of  the  debtor  giving  him  a  lien  on  securities  in  the  hands  of 
another  creditor,  with  authority  to  sue  such  other  creditor,  and  agreeing  to 
use  his  best  endeavors  to  assist  in  adjusting  his  accounts  with  the  holder  of 
the  securities,  and  in  recovering  his  securities,  it  was  held  by  Sir  J.  Leach, 
V.  C,  that  the  agreement  did  not  amount  to  champerty,  but  would  have  done 
so,  if  it  had  stipulated  that  the  creditor  should  maintain  the  proceedings  insti- 
tuted by  the  debtor  against  the  holder  of  the  securities,  in  consideration  of 
the  profits  to  be  derived  by  the  debtor  from  the  suit. 

An  agreement  by  an  heir-at-law  and  devisee  out  of  possession, 
■-  -'  *where  it  is  doubtful  in  which  of  them  the  right  is  vested,  to  recover 
the  estate  and  divide  it  between  them,  is  contrary  to  the  policy  of  the  law,  as 
well  as  the  statute  of  Hen.  8,  against  pretended  titles.  See  I/ord  Cholmonde- 
ley  V.  Clinton,  4  Bligh,  1,  42,  45,  90,  123,  where  Lord  Redesdale  observed, 
that  such  persons  are  incompetent  to  make  a  bargain  upon  the  subject  aifeot- 
ing  any  person  except  the  person  in  possession,  that  they  are  both  competent 
to  make  a  composition  with  him  if  he  thought  fit,  but  competent  to  deal  with 
no  other  person  by  the  statute,  which  is  only  an  affirmance  of  the  common 
law  upon  the  subject  of  pretended  titles  by  adding  penalties  :  Sugd.  Prop.  74. 


Future  and  contingent  interests, 
not  vested  in  right  or  enjoyment, 
might  be  released  at  common  law, 
but  were  not  assignable  even  when 
arising  by  gift  or  grant  and  not  lying 
in  action ;  Lampet's  case,  10  Coke, 
46.  It  appears,  however,  from  the 
same  case,  that  when  the  contingency 
extended  to  the  person  entitled,  so 
that  it  was  not  only  uncertain  whether 
the  interest  would  vest,  but  in  whom 
it  would  be  vested,  no  release  was 
possible.  The  rule  thus  laid  down 
was  followed  by  the  Supreme  Court 
of  New  York,  and  the  Court  of  Er- 
rors, in  Pelletreau  v.  Jackson,  11 
Wend.  Ill;  Jackson  v.  Waldron, 
13  Id.   178.       It  was  held  in  that 


case,  that  where  a  testator  divided 
his  estate  between  his  two  sons, 
with  a  direction,  that  in  the  event  of 
the  death  of  either  without  issue,  his 
share  should  go  the  survivor,  the  in- 
terest thus  given  was  insusceptible  of 
release  or  assignment;  and  the  same 
view  was  taken  in  Needles  v.  Needles, 
6  Ohio,  N.  S.  432,  442.  In  these 
cases,  the  obstacle  to  the  passage  of 
the  interest  consisted  in  its  remote- 
ness and  uncertainty,  and  would  have 
been  at  an  end,  had  it  vested  in  in- 
terest, though  not  in  enjoyment.  But 
no  right,  however  certain  and  direct, 
could  be  assigned  at  common  law,  if 
it  lay  in  action,  or  was  wholly  severed 
from  and  unsustained  by  possession. 
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A  right  to  real  or  personal  property 
held  adversely,  or  a  right  growing 
out  of  an  executory  contract,  is  con- 
sequently insusceptible  of  legal  as- 
signment; Greenhy  v.  Wilcocks,  2 
Johnson,  1 ;  0'  Keefe  v.  Kellogg,  15 
Illinois,  347 ;  Coke,  Litt.  214 ;  Lam- 
pefs  case.  Thus  an  action  of  trover 
brought  by  a  purchaser  of  goods  will 
be  defeated,  if  it  be  shown  that  the 
conversion  took  place  before  the  pur- 
chase ;  Gardner  v.  Adams,  12  Wend. 
297;  DunMinr.  Wilkins,  b  Alahnma,, 
199.  And  the  same  rule  has  been 
held  applicable  in  detinue  and  reple- 
vin ;  M'  Goon  v.  Augeny,  11  Illinois, 
558  ;  (y  Keefe  v.  Kellogg,  15  Id.  347 ; 
Young  v.  Ferguson,  1  Littell,  98.  The 
common  law  not  only  affected  the 
transfer  of  a  right  of  action  with  in- 
validity, but  treated  it  as  positively 
wrongful,  from  its  tendency  to  pro- 
mote and  maintain  litigation.  The 
advance  of  civilization  and  order, 
diminished  the  danger  to  be  appre- 
hended from  such  assignments,  and 
increased  the  inconvenience  of  prohi- 
biting them.  Rights  founded  in  con- 
tract, came  to  be  regarded  as  equiva- 
lent to  those  accompanied  by  actual 
possession.  An  agreement  for  the 
purchase  of  an  estate,  acquired  the 
same  dignity,  and  produced  the  same 
results  in  equity,  as  an  actual  convey- 
ance at  law,  and  created  an  equitable 
interest  transmissible  by  descent,  de- 
vise or  assignment;  Ensign  v.  Kel- 
logg, 4  Pick.  1 ;  Champion  v.  Brown, 
6  Johnson,  Ch.  398 ;  Lowry  v.  Tew, 
3  Barbour,  Ch.  40 ;  ante,  74 ;  Falls 
V.  Carpenter,  1  Dev.  &  Bat.  Eq.  257; 
Wood  V.  Griffith,  1  Swanston,  55. 
The  interest  of  a  cestui  que  trust  was 
placed  on  the  same  footing  as  being 
an  estate  and  not  a  mere  right  of  ac- 


tion, and  held  to  be  equally  assignable, 
whether  the  trust  was  express  or  im- 
plied, and  whether  it  was  admitted  or 
denied  by  the  trustee;  Baker  v.  Whit- 
ing, 3  Sumner,  475,  482.  Uses  arising 
by  bargain  and  sale  were  the  offspring 
of  such  contracts,  and  are  well  known 
to  have  been  invested  with  the  inci- 
dents of  an  actual  estate,  by  statutory 
enactment ;  and  contracts  for  the  pay- 
ment of  money  were  regarded  with 
equal  favor  in  equity,  and  even  at 
law.  When  certain  in  amount,  and 
negotiable  in  character,  they  took 
rank  as  promissory  notes,  and  were 
not  only  assignable  by  the  custom  of 
trade,  aided  by  the  statute  of  Anne, 
but  conferred  rights  on  the  assignee 
which  might  be  greater  than  those 
of  the  assignor.  Contracts  imposing 
a  pecuniary  obligation,  but  wanting 
negotiable  characteristics,  still  re- 
mained insusceptible  of  legal  assign- 
ment. But  equity  viewed  the  assign- 
ment of  a  right  of  action  for  a  valu- 
able consideration,  as  a  contract  by 
the  assignor,  to  permit  the  assignee 
to  use  his  name  for  the  purpose  of 
recovery,  and  consequently  enforced 
its  specific  performance,  unless  con- 
trary to  public  policy;  Mitchell  v. 
The  Manufacturing  Co.,  2  Story,  660 ; 
Hoppis  V.  Eshridge,  2  Iredell,  Eq.  54. 
The  courts  of  law  have  finally  re- 
cognized the  right  of  the  assignee  of 
a  clwse  in  action  in  all  respects,  save 
that  of  proceeding  in  his  own  name. 
For  though  still  requiring  that  suit 
shall  be  brought  in  the  name  of  the 
assignor,  they  deprive  him  of  all  con- 
trol over  the  action,  and  will  not  allow 
it  to  be  defeated,  either  by  a  release 
on  his  part,  or  by  a  payment  to  him 
on  the  part  of  the  debtor  after  notice 
of  the  assignment.     A  somewhat  un- 
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defined  region,  however,  still  exists, 
which  has  not  undergone  the  influ- 
ence of  this  change.  There  are  some 
interests  growing  out  of  tort,  and 
even  out  of  contract,  which  are  so 
inseparably  attached  to  the  person  in 
whom  they  first  originate,  as  not  to 
survive  to  his  personal  representa- 
tives ;  and  it  has  been  said  that  no 
right  which  is  determined  by  death 
at  law,  should  be  assignable  in  equity ; 
Zabrislde  v.  Smith,  3  Kernan,  322, 
335  ;  Sommer  v.  Wilt,  4  S.  &  R.  19 ; 
Sibbald's  Estate,  6  Harris,  249 ;  Co- 
megysY.  Vasse,  1  Peters,  213 j  Purple 
V.  The  Hudson  River  R.  R.,  4  Duer, 
74 ;  while  the  converse  of  this  proposi- 
tion would  also  seem  to  be  true,  and  to 
render  every  right  of  action  which 
would  survive,  assignable.  Whether 
this  rule  would  apply  to  an  action  for  the 
breach  of  a  promise  to  marry,  which 
has  been  held  not  to  survive  to  exe- 
cutors. Smith  V.  Sherman,  4  Gush- 
ing, 408 ;  Lattimore  v.  Simmons,  13 
S.  &  R.  483 ;  Chamberlain  v.  Wil- 
liamson, 2  M.  &  S.  408,  may  be 
doubtful ;  but  it  seems  that  the  right 
of  action  for  a  tort,  is  insusceptible 
of  being  made  the  subject  of  an  equit- 
able assignment,  except  in  so  far  as 
it  has  resulted  in  some  definite  in- 
jury to  property.  Thus,  in  the  case 
of  The  People  v.  Tioga,  19  Wend. 
73,  it  was  decided,  that  the  right  of 
action  for  an  injury  done  to  a  master 
by  debauching  his  servant,  could  not 
be  assigned,  and  the  court  conse- 
quently refused  to  protect  the  assignee 
against  a  collusive  release  by  the  as- 
signor. And  even  where  the  wrong 
is  prima  facie  to  property,  as  in  the 
case  of  an  excessive  distress,  it  will 
not  be  within  the  reach  of  an  insol- 
vent assignment,  if  the  gist  of  the 


action  be  to  recover  exemplary  dama- 
ges, for  the  injury  to  the  feelings  of 
the  plaintiff,  or  as  a  punishment  for 
the  wrong  done  to  the  community  by 
the  abuse  of  a  legal  remedy ;  Sommer 
V.  Wild,  4  S.  &  R.  19  ;  O'Donnell  v. 
Seybert,  13  Id.  54;  Brewer  v.  Bew, 
11  M.  &.  W.  625.  But  a  right  to 
compensation  for  the  conversion  of 
goods  and  chattels,  or  for  a  trespass  on 
real  or  personal  property,  may  un- 
questionably be  assigned,  not  indeed 
with  the  effect  of  entitling  the  assignee 
to  sue  in  his  own  name,  but  with 
that  of  enabling  him  to  prosecute  all 
the  remedies  of  the  assignor  in  the 
name  of  the  latter,  and  to  apply  the 
proceeds  to  his  own  use  when  reco- 
vered ;  North  v.  Turner,  9  S.  &  R. 
24 ;  Butler  v.  The  Rail  Road,  22 
Barbour,  110.  This  view  is  fully 
sustained  by  the  cases  of  Danforth  v. 
Streeter,  2  Williams,  490 ;  Gillet  v. 
Fairchild,  4  Denio,  80;  Butler  v. 
The  Rail  Road;  Purple  v.  The  Rail 
Road;  Hudson  v.  Plets,  11  Paige, 
180 ;  M'Kee  v.  Judd,  2  Kernan,  622 ; 
and  Jackson  v.  Losee,  4  Sandford, 
Ch.  381 J  which  show  that  demands 
of  this  description  have  all  the  inci- 
dents of  property,  and  may  conse- 
quently be  made  the  subject  of  a 
transfer  or  alienation.  Another  in- 
stance of  the  same  nature  is  present- 
ed by  the  case  of  Quin  v.  Moore, 
15  New  York,  432,  which  decides 
that  the  right  conferred  by  statute 
in  New  York,  on  executors  and  ad- 
ministrators to  recover  damages  when 
death  has  been  caused  by  a  wrong- 
ful act  or  assault,  for  the  benefit  of 
the  next  of  kin  of  the  deceased, 
may  be  assigned  by  the  persons  for 
whose  benefit  it  is  given,  their  reco- 
very being  limited  by  the  act  to  the 
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pecuniary  injury  wliicli  has  been  in- 
flicted upon  them  by  the  loss  of  the 
aid  or  services  of  their  relative,  and 
not  entitling  them  to  compensation  for 
the  pain  which  he  suffered,  or  for  that 
caused  to  their  own  feelings.  This 
course  of  decision  does  not  contravene 
the  cases  of  Gardner  v.  Adams,  and 
31'  Goon  V.  Augeny,  ante,  which  mere- 
ly decide  that  rights  of  action  can- 
not pass  by  assignment  at  law,  and 
have  no  necessary  bearing  on  the 
question,  whether  they  can  be  assigned 
in  equity.  The  distinction  between 
a  legal  assignment  which  transfers 
the  thing,  and  an  equitable  assign- 
ment which  simply  operates  as  a 
contract  at  law,  and  derives  its  effect 
from  the  interposition  of  equity,  is 
one  of  great  importance,  and  must  be 
kept  steadily  in  view  in  order  to  un- 
derstand the  language  held  in  many 
of  the  cases.  Thus  in  Sihhald's  Es- 
tate, 6  Harris,  249,  the  court  cited  and 
followed  Shepard  v.  The  Common- 
wealth, 3  Penna.  509,  where  it  had 
been  decided  that  a  wrong  done  by 
government  in  seizing  land,  or  inter- 
fering with  its  beneficial  enjoyment, 
cannot  be  assigned  either  directly  or 
indirectly,  and  yet  held  that  the  com- 
pensation due  the  injured  party  might 
be  made  the  subject  of  a  specific  ap- 
propriation, which  would  enure  as  a 
valid  assignment  as  between  him 
and  the  person  to  whose  use  it  was 
appropriated.  The  application  of 
this  distinction  has,  however,  been 
complicated  and  embarrassed,  by  the 
provisions  of  the  recent  code  of  New 
York,  which  interpose  a  difiiculty 
in  the  path  of  assignees  in  the  guise 
of  a  benefit,  by  permitting  them  to 
sue  in  their  own  name,  thus  com- 
pelling courts  to  elect  between  hold- 


ing the  assignment  void,  and  permit- 
ting the  assignor  to  give  evidence  in 
a  cause  which  is  evidently  his  own 
although  brought  on  behalf  of  an- ' 
other :  and  in  Zabriskie  v.  Smith,  3 
Kernan,  322,  and  Kyslop  v.  Randall, 
4  Duer,  660,  a  demand  growing  out 
of  a  false  representation,  by  which 
the  plaintiff  had  been  induced  to 
part  with  his  property  to  a  purchaser 
who  was  insolvent  at  the  time  of  the 
sale,  was  held  to  be  insusceptible  of 
alienation;  the  reason  given  being 
that  the  cause  of  action  would  have 
died  with  the  person  in  whom  it  origin- 
ally vested,  and  consequently  fell  with- 
in the  rule  which  measures  the  power 
of  transfer  by  that  of  survivorship. 
The  criterion  adopted  in  these  cases  is 
open  to  the  objection  of  being  itself 
fluctuating  and  uncertain ;  the  capa- 
city for  survivorship  having  been 
much  extended  by  statute  or  judicial 
decision  since  its  first  enlargement  in 
the  time  of  Edward  III.,  and  being 
probably  destined  to  undergo  further 
modifications.  Thus  in  Penrod  v. 
Morrison,  2  Penna.  126,  a  right  of 
action  growing  out  of  a  deceit  prac- 
tised on  a  creditor  with  a  view  to 
promote  the  recovery  of  a  debt,  was 
held  to  survive  under  the  statute  as 
now  construed ;  and  the  same  rule 
should  apply  to  a  fraud  by  which  a 
vendor  is  induced  to  give  credit,  and 
thus  incur  a  loss  which  he  would 
otherwise  have  avoided.  Moreover, 
while  the  Supreme  Court  of  Pennsyl- 
vania said,  in  Sihhald's  Estate,  6  Har- 
ris, 249,  that  although  a  right  to  com- 
pensation for  a  tortious  act,  which 
took  nothing  from  the  injured  party, 
and  simply  deprived  him  of  a  profit 
which  he  would  otherwise  have  made, 
would  not  survive,  and  consequently 
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could  not  be  assigned,  he  might  not- 
withstanding make  a  transfer  or  ap- 
propriation of  the  whole  or  a  part  of 
the  amount  which  he  claimed,  while 
yet  contingent,  which  would  be  sus- 
tained and  enforced  as  an  equitable 
assignment  after  a  recovery  was  had. 
Every  such  transaction  necessarily  in- 
cludes two  different  questions :  one, 
whether  the  transfer  is  good  between 
the  parties,  the  other  whether  it  varies 
the  relations  between  the  assignor 
and  the  defendant,  and  precludes  the 
right  to  plead  a  settlement  with  or 
release  by  the  latter,  in  bar  of  the 
equity  of  the  assignee,  and  should 
consequently  be  considered  in  both 
aspects,  before  arriving  at  a  final  con- 
clusion. 

Whatever  may  be  the  true  explana- 
tion or  bearing  of  the  cases  above  cited, 
that  of  Thurman  v.  Wells,  18  Bar- 
bour, 500,  unquestionably  reverts  to 
the  strictness  of  the  earlier  law  by 
deciding,  that  the  right  to  compensa- 
tipn  for  the  loss  of  goods  which  have 
been  delivered  to  a  carrier,  is  founded 
solely  in  tort,  and  therefore  cannot  be 
made  the  subject  of  a  sale  or  aliena- 
tion. The  opinion  of  the  coiirt  was, 
however,  obviously  influenced,  by  the 
danger  attendant  on  such  assignments 
under  the  provisions  of  the  recent 
code  of  New  York,  which  entitle 
the  assignee  to  sue  io  his  own  name, 
and  call  the  assignor  as  a  witness  to 
support  the  action;  and  the  whole 
case  would  seem  directly  at  variance 
with  the  language  held  subsequently 
by  the  Court  of  Appeals,  in  Zabriskie 
V.  Smith,  ante,  which  measures  the 
susceptibility  of  assignment  by  that 
of  survivorship,  and  consequently  im- 
plies that  trover  or  trespass  de  bonis 
asportatis  may  be  assigned.     Sound 


reason  would  seem  to  require  that  a 
right  to  compensation  for  an  injury 
to  property,  should  have  the  capacity 
for  transfer  which  the  property  itself 
would  have  if  still  in  existence ;  and 
this  conclusion  is  sustained  by  the 
English  decisions  on  the  analogous 
question  of  the  operation  of  assign- 
ments in  bankruptcy,  which  seem  to 
show  that  whenever  the  benefit  ac- 
cruing from  a  contract,  if  performed, 
would  have  gone  to  augment  the  per- 
sonal estate  of  a  bankrupt,  or  the  injury 
inflicted  by  a  wrong  has  fallen  on  his 
property,  and  not  on  his  person,  the 
right  of  suit  for  the  tort  in  the  one 
case  and  for  the  breach  of  contract  in 
the  other,  will  pass  to  his  assignees ; 
Howard  v.  Crowther,  8  M.  &  W. 
601;  Beckham  v.  Drake,  8  Id.  846; 
Drake  v.  Beckham,  11  Id.  315; 
Brewer  v.  Dew,  lb.  625 ;  Rogers  v. 
Spence,  11  Id.  191 ;  13  Id.  571 ;  12 
CI.  &  Fin.  700. 

The  doctrine  that  controverted  or 
litigated  demands  are  not  assignable, 
and  that  a  man  who  has  been  wronged 
cannot  sell  or  transfer  the  right  to 
compensation,  was  held  in  Prosser  v. 
Edmonds,  1  Young  &  Coll.  481,  to 
preclude  the  transfer  of  the  right 
to  set  aside  a  conveyance,  on  the 
ground  of  fraud  practised  by  the  gran- 
tee; and  this  case  was  followed  in 
Marshall  v.  Means,  12  G-eorgia,  61, 
where  it  was  said,  in  the  language 
of  Lord  Abinger  in  Prosser  v.  Ed- 
monds, that  a  right  to  file  a  bill  in 
equity  cannot  be  assigned  to  a  third 
person.  In  like  manner  the  power 
to  assign  choses  in  action  was  said,  in 
Whittle  V.  Skinner,  23  Vermont,  531, 
to  be  confined  to  liquidated  and  ad- 
mitted obligations  for  the  payment  of 
a  sum  certain,  which  would  seem  to 
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negative  the  possibility  of  assigning 
unliquidated  or  disputed  claims  of 
any  description ;  yet  in  Danforth  v. 
Streeter,  2  Williams,  490,  the  same 
court  were  clearly  of  opinion,  that 
an  action  of  trover  actually  pending, 
might  be  made  the  subject  of  an  as- 
signment, which  would  entitle  the 
assignee  to  prosecute  it  for  Ms  own 
benefit,  and  recover  the  proceeds  from 
the  attorney  of  the  assignor,  to  whom 
they  had  been  paid  by  the  sheriif  after 
judgment  arid  execution.  And  the 
better  opinion  would  seem  to  be,  that 
as  all  acts  tainted  with  fraud  are  void- 
able, and  may  be  treated  as  void,  at 
the  option  of  those  on  whom  the  fraud 
is  practised',  a  conveyance  or  sale  pro- 
cured by  fraud  will  not  invalidate 
any  transfer  which  would  have  been 
valid  before  the  property  was  con- 
veyed. This  view  was  taken  in  Buck- 
ner  v.  Calcote,  28  Mississippi,  432, 
where  the  question  arose  in  equity, 
and  the  rule  would  seem  to  be  the 
same  even  in  a  court  of  law;  Living- 
ston V.  The  Peru  Iron  Co.,  9  Wend. 
511.  And  whatever  the  principle 
may  be  under  these  circumstances,  it 
would  seem  well  settled,  that  trusts 
growing  out  of  actual  or  constructive 
fraud  may  be  made  the  subject  of  an 
assignment,  even  when  the  existence 
of  the  trust  is-  denied^  and  the  land 
held  adversely  by  the  trustee  ;  it  be- 
ing well  settled  that  a  cestui  que  trust 
cannot  be  disseized,  by  his  trustee, 
and  that  the  possession  of  the  one 
will  enure  for  the  support  of  the  right 
of  the  other,  notwithstanding  any 
attempt  to  render  it  hostile  or  ad- 
verse ;  Baker  v.  Whiting,  3  Sumner, 
475. 

It   has   been   seen,   that   in    The 
People  v.  Tioga,  the  court  held  that 

VOL.  III. — 22 


the  assignment  of  a  right  of  action 
for  the  seduction  of  a  servant,  was 
invalid,  and  did  not  entitle  the  as- 
signee to  equitable  protection  against 
a  fraudulent  release.  But  they  ex- 
pressed an  opinion  that,  although 
bad  as  ani  assignment,  it  was  good  as 
a  contract,  and  would  give  a  right  of 
action  for  damages  against  the  as- 
signor, for  his  breach  of  faith  in  re- 
leasing the  interest  which  he  had 
undertaken  to  assign.  Such  a  dis- 
tinction seems  to  be  altogether  un- 
sound. Every  assignment  of  a  chose 
in  action  is  merely  an  executory  con- 
tract, which  equity  considers  as  exe- 
cuted, and  which  the  law  following 
equity,  regards  as  conferring  certain 
rights,  which  the  assignee  is  bound 
to  respect;  Mitchell  v.  Winslow,  2 
Story,  630.  If  a  contract  to  assign  be 
good  in  itself,  and  not  inconsistent 
with  public  policy,  it  will  therefore 
take  effect  as  an  equitable  assignment, 
and  if  not  it  must  fail  of  effect  alto- 
gether. The  chief  objection  to  allow- 
ing an  assignment  of  the  right  of 
action  for  torts  affecting  the  person, 
and  for  breaches  of  contract,  which 
are  purely  personal  in  their  nature, 
is  that  of  rendering  suits,  which  ought 
not  to  be  prosecuted  from  mercenary 
motives,  articles  of  merchandize ;  and 
of  producing  litigation  by  inducing 
men  to  sell  wrongs  to  others,  for 
which  they  would  not  have  sought 
redress  themselves..  And  so  far  as 
this  objection  is  entitled  to  respect, 
it  must  apply  to  every  transaction  by 
which  one  man  transfers  the  right  of 
redress  for  a  personal  injury  to  an- 
other, and  forbid  any  attempt  to  make 
him  liable  in  damages,  for  exercising 
that  control  over  the  action,  which 
the  policy  of  the  law  will  not  allow 
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him  to  transfer  or  relinquish,  to  the 
keeping  of  others. 

It  has  'been  repeatedly  held,  that 
the  wages  or  compensation  due  for 
labor  or  personal  services  of  any  sort, 
will  not  pass  by  an  assignment  in 
bankruptcy  made  prior  to  the  period 
at  which  the  services  are  rendered, 
because  the  necessary  efiFect  would  be 
to  deprive  the  bankrupt  of  all  motive 
for  exertion,  and  of  the  means  of  ob- 
taining his  livelihood  by  his  own 
efforts ;  Chippendale  v.  Tomlinson,  4 
Douglas,  318  j  Williams  v.  Cham- 
bers, 10  Q.  B.  337  ;  and  the  same  rule 
was  applied  in  Fairgrieves  v.  The 
Lehigh  Co.,  5  American  Law  Kegis- 
ter,  161,  to  a  voluntary  transfer  of 
wao-es,  before  they  were  earned,  in 
payment  of  a  debt.  The  cases  in 
Massachusetts,  however,  seem  to  es- 
tablish, that  although  an  assignment 
of  future  wages  or  compensation  will 
be  void,  unless  there  is  some  existing 
contract  under  which  they  may  be 
earned,  Mulhall  v.  Quinn,  1  Gray, 
105,  an  express  or  implied  contract 
for  payment  on  one  side  and  perform- 
ance on  the  other,  may  be  made  the 
subject  of  an  assignment,  even  when 
the  circumstances  are  such  that  it 
may  be  terminated  at  any  moment  by 
the  dismissal  of  the  Servant,  or  his 
withdrawal  from  the  service  of  the 
master;  BrackettY.  Blake,  7  Metcalf, 
335  ;  Emery  v.  Lawrence,  8  Gushing, 
151 ;  Hartley  v.  Tapley,  2  Gray,  565. 
The  recent  case  of  Thayer  v.  Kelley, 
2  Williams,  19,  carries  the  law  of 
Vermont  a  step  further,  by  deciding 
that  a  man,  who  is  in  the  employment 
of  another,  may  assign  his  future 
earnings,  although  there  is  no  obliga- 
tion on  his  part  to  remain,  or  on  that  of 
his  employer  to  keep  him ;  while  that 


of  Field  V.  The  Mayor  of  New  York, 
2  Selden,  179,  decides  that  although 
a  transfer  of  the  whole  or  a  part  of  the 
compensation,  which  may  be  earned 
or  become  due  at  a  subsequent  period, 
by  or  for  the  performance  of  a  parti- 
cular piece  of  work,  may  be  inopera- 
tive in  the  first  instance,  and  while 
the  subject-matter  to  which  it  refers 
is  yet  purely  contingent,  it  will  be- 
come valid  as  soon  as  the  work  is  ac- 
tually performed,  notwithstanding  the 
absence  of  a  contract  or  retainer,  or 
of  an  existing  right  of  any  sort  at  the 
time  when  the  transfer  is  made.  In 
this  ease,  however,  the  contractor  un- 
dertook to  provide  the  materials  and 
labor  for  an  extensive  public  work, 
and  the  result  might  have  been  dif- 
ferent, had  the  assignmentbeen  limited 
to  the  compensation  which  might  be- 
come due  for  his  own  future  services. 
It  would  seem  plain,  that  if  a  work- 
man who  has  parted  with  the  wages 
which  he  may  earn  in  a  particular 
employment,  chooses  to  withdraw  from 
the  service  of  his  employer,  no  court 
can  well  compel  him  to  remain  in  it; 
and  we  may  doubt  the  wisdom  of  any 
course  of  decision  which  holds  out  a 
temptation  to  a  violation  of  contract, 
without  providing  any  means  of  re- 
dress or  compensation,  and  thus  places 
men,  who  keep  their  engagements,  in 
a  worse  position  than  those  who  break 
them.  To  say  that  the  wages  of  a 
clerk  or  servant,  who  gives  up  his 
situation  and  goes  elsewhere,  shall  be 
free  from  a  previous  pledge  which 
would  have  bound  them  had  he  re- 
mained and  discharged  his  duty  faith- 
fully, is  to  hold  out  an  incentive  to 
misconduct,  and  inflict  something  very 
like  a  penalty  on  fidelity.  An  assign- 
ment  of  the   wages   of  future  toil, 
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necessarily  tends  to  diminish  hope 
and  lessen  the  motives  for  exertion, 
and  should  therefore  be  held  invalid 
from  considerations  of  public  policy, 
as  well  as  from  the  effect  which  it 
may  have  in  depriving  the  laborer  of 
the  means  of  subsistence,  by  mortgag- 
ing his  future  inexorably  to  the  past, 
and  making  him  virtually  a  slave  to 
his  creditors. 

Contracts  for  the  conveyance  of 
land  have  always  been  favored,  and 
might  even,  when  in  the  form  of  a 
covenant  real,  descend  on  an  heir, 
although  insusceptible  of  transfer  to 
an  assignee.  But  while  the  assign- 
ment of  rights  accruing  under  such 
contracts  was  inoperative  at  law,  it 
seems  not  to  have  been  inconsistent 
with  its  policy,  and  is  unquestionably 
valid  in  equity ;    Ensign  v.  Kellogg, 

4  Pick.  1 ;  even  when  the  validity  of 
the  sale  is  denied,  and  during  the 
pendency  of  a  bill  filed  to  compel  a 
specific  performance;  Wood  v.  Grif- 
fith, 1  Swanston,  55;  Baker  v.  Whit- 
ing, 3  Sumner,  475,  483.  But  when 
land  was  held  adversely,  the  law  not 
only  refused. to  give  effect  to  a  transfer 
of  the  right  of  entry  or  action,  but  re- 
garded an  attempt  to  transfer  it  as  posi- 
tively wrongful ;  Jackson  v.  Todd,  2 
Caines,  183 ;  Jackson  v.  Vredenhuvgh 
7  Johnson,  159;  Williams  v.  Jackson, 

5  Id.  489 ;  Jackson  v.  Demont,  9  Id. 
55.  It  is  well  settled  in  most  of  the 
states  of  this  country,  in  accordance 
with  this  doctrine,  not  only  that  land 
held  adversely  cannot  be  conveyed  by 
deed ;  Gibson  v.  Shearer,  1  Murphy, 
114;  ThurmanY.  Cameron, 24:^^611(1. 
87 ;  Dame  v.  Wingate,  12  New  Hamp- 
shire, 291;  Holehrook  v.  Lucas, 
1  Root,  199 ;  Freeman  v.  Thompson, 
lb.  402 ;  Newell  v.  Fisher,  11  Smedes 


6  Marshall,  431 ;  Hinman  v.  Hin- 
man,  4  Conn.  575;  Ball  v.  Lively, 
1  Dana,  60;  Jackson  v.  Elston,  12 
Johns.  452 ;  but  that  an  agreement  to 
convey  it,  or  of  which  such  a  convey- 
ance forms  the  consideration,  is  con- 
trary to  public  policy,  and,  therefore, 
void;  Belding  v.  Pitkin,  2  Caines, 
147 ;  Whitaker  v.  Cone,  2  Johnson, 
Cases,  58 ;  Eoerenden  v.  Beaumont, 

7  Mass.  78;  Sioett  v.  Poor,  11  Id. 
549 ;  Brinley  v.  Whiting,  5  Pick. 
348.  And  as  equity  is  necessarily 
guided  by  legal  rules,  in  all  that  re- 
gards mala  prohihita,  and  cannot 
give  effect  to  what  the  law  prohibits, 
although  it  may  execute  that  which 
the  law  cannot  enforce,  an  assignment 
of  a  right  of  entry,  or  action,  cannot  be 
sustained  on  equitable  grounds,  when 
forbidden  by  the  policy  of  the  law ; 
Hoppiss  V.  Eskridge,  2  Iredell,  Eq. 
54; 

In  Pennsylvania,  however,  convey- 
ances of  land  in  the  adverse  posses- 
sion of  others,  were  held  valid  before 
the  Revolution,  and,  probably  from 
the  period  at  which  the  state  was  set- 
tled ;  Stoever  v.  Whitman,  6  Binney, 
416;  while  the  same  rule  prevails  in 
some  of  the  other  states  of  the  Union ; 
Saddrick  v.  Wilmarih,  5  New  Hamp- 
shire, 181 ;  Whittemore  v.  Bean,  6 
Id.  47;  Hall  v.  Ashhij,  9  Ohio,  96; 
Cain  V.  Monroe,  22  Georgia,  82 ; 
Aldridge  v.  Kincaid,  2  Littell,  393; 
and  the  wisdom  of  this  departure  from 
a  rule  of  law,  which  is  inapplicable  to 
the  present  state  of  society,  has  been 
attested  by  the  experience  of  its  re- 
sults, and  by  the  recent  introduction 
of  a  similar  change  in  England ;  Hunt 
V.  Bishop,  8  Exchequer,  675,  ante. 

The  tendency  of  the  courts  at  the 
present  day,  is  against  the  extension 
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of  the  doctrine  which  forbids  the  as- 
signment of  a  title  unsupported  by 
possession ;  Baker  v.  Whiting,  3 
Sumner,  475 ;  Buchner  r.  Calcote,  28 
Mississippi,  432.  Thus,  it  has  been 
decided,  that  where  a  deed  is  obtained 
by  fraud,  the  deed  itself,  and  the  pos- 
session taken  under  it,  are,  in  contem- 
plation of  law,  void,  and,  therefore, 
form  no  obstacle  to  a  subsequent  con- 
veyance by  the  grantor  to  another 
person ;  Livingston  v.  The  Peru  Iron 
Go.,  9  Wend.  511.  And  it  is  held, 
that  a  deed  of  land,  in  the  adverse 
possession  of  another,  although  void 
as  to  him  and  those  claiming  under 
him,  is  good  against  the  grantor  and 
all  other  persons ;  Livingston  v.  Pro- 
seus,  2  Hill,  526 ;  Jackson  v.  DeMont ; 
Edwards  v.  Roys,  18  Vermont,  473 ; 
The  University  of  Vermont  v.  Joslyn, 
21  Id.  52 ;  Den  v.  Shotwell,  3  New 
Jersey,  465  ;  Danforth  v.  Btreeter,  2 
Williams,  490,  497.  And  in  Brinley 
V.  Whiting,  5  Pick.  348,  this  course  of 
decision,  was  pushed  to  the  extent  of 
overruling  a  plea  that  the  land  for 
which  the  suit  was  brought,  had  been 
assigned  to  a  third  person,  while  in 
the  adverse  possession  of  the  defend- 
ant ;  and  that  the  plaintiff  was  suing 
at  the  cost  and  for  the  benefit  of  the 
assignee,  in  pursuance  of  an  agree- 
ment made  when  the  assignment  was 
executed;  thus  giving  a  grant  of 
land  held  adversely,  all  the  effect  at 
law,  which  can  be  attributed  to  the 
transfer  of  a  right  of  action  under 
the  most  favorable  circumstances  by 
equity.  These  decisions  seem  hardly 
consistent  with  those,  in  which  agree- 
ments for  the  conveyance  of  rights 
of  entry  have  been  held  void  as 
between  the  parties,  and  insuscep- 
tible of  being  enforced  by  chancery. 


There  is,  however,  high  authority  J 
the  proposition,  that  the  restrai 
imposed  on  the  power  of  aliei 
tion,  is  limited,  at  the  present  ds 
to  cases  where  the  contest  lies  I 
tween  different  and  conflicting  titli 
or  where  there  is  an  undeniable  a 
verse  possession,  and,  consequent] 
does  not  apply  to  controversies  betwe< 
persons  who  stand  in  a  privity  of  re] 
tion,  which  precludes  the  right 
hold  adversely,  even  when  one  is 
exclusive  possession,  and  denies  tl 
title  or  claim  of  the  other;  Baker 
Whiting,  3  Sumner,  475,  483 ;  B%ci 
ner  v.  Calcote,  28  Mississippi,  43: 
Hence  a  controverted  trust  may,  u 
questionably  be  assigned;  Baker 
Whiting ;  and  the  same  rule  wou! 
no  doubt  apply  in  favor  of  a  landlon 
notwithstanding  a  denial  of  the  tei 
ancy  by  the  tenant.  A  condition  r 
served  in  a  deed  or  devise  was,  ho\ 
ever,  wholly  insusceptible  of  assigi 
ment  at  common  law,  either  before  ( 
after  breach,  and  still  remains  so  i 
most  of  the  states  of  the  Union,  an 
in  England,  notwithstanding  the  Enj 
lish  statutes  which  have  recently  er 
larged  the  power  of  alienation  in  ths 
country;  Hunt  v.  Bishop,  8  Exch( 
quer,  675 ;  Jackson  v.  Waldron,  1 
Wend.  178,  221 ;  UnderhiU  v.  Tl 
Saratoga,  and  Washington  Railrow 
Co.,  20  Barbour,  455;  Nicole.  Th 
Erie  Railroad,  12  Id.  461 ;  Burleig 
V.  Lumheri,  34  Maine,  322 ;  Eamilto 
V.  Elliott,  5  S.  &  E.  375,  385;  a  cor 
dition  not  being  an  estate  nor  in  th 
nature  of  an  estate,  but  a  mere  remed 
not  severable  from  the  right  whicl 
it  is  intended  to  secure  or  confirm 
A  recent  case  in  Pennsylvania,  hoM 
ever,  decides  that  conditions,  or  rathe 
the  demands  to  which  they  are  inci 
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dent,  stand  on  the  same  footing  with 
other  choses  in  action,  and  may,  con- 
sequently, be  assigned  either  before 
or  after  breach ;  M'Kissick  v.  Piclcle, 
4  Harris,  140;  1  Smith's  Leading 
Cases,  108,  113,  5th  Am.  ed. 

Notwithstanding   the  favor  with 
which  assignments  of  choses  in  action 
are  now  regarded,  they  will  be  invalid, 
when  they  contraTene  any  rule  of  law 
or  of  public  policy.     The  earlier  law 
forbade  the  assignment  of  rights  of 
action,  chiefly  on   the   ground,  that 
it  tended  to  increase  and  sustain  liti- 
gation, and,   therefore,  amounted  to 
the  offence  of  maintenance.     And  as 
maintenance  is  still  regarded  as  an 
offence,  although  much  stronger  cir- 
cumstances are  required  to  constitute 
it  now  than  formerly,  an  assignment 
which  manifestly  tends  to  maintain 
litigation,  and  not  merely  to  transfer 
the  thing  litigated,  is  void,  both  at 
law    and    in    equity;     Oardwell    v. 
Sprigg's  Heirs,  7  Dana,  36 ;  Bryant's 
Heirs  V.  Hill,  9  Id.  67.  When,  there- 
fore, a  contract  directly  or  indirectly 
provides  for  a  transfer  of  part  of  the 
right  in  controversy,  in  consideration 
of  money  or  services  given  to  enforce 
it,  and  is  in  effect,  an  agreement  for 
the  institution  and  support  of  a  suit, 
in  consideration  of  a  division  of  the 
proceeds,  it  is  prohibited  by  the  law, 
as  amounting  to  champerty  and  main- 
tenance, and,  as  a  matter  of  course, 
will  not  be  enforced  in  equity ;  Hol- 
hway  V.  Lowe,  7  Porter,  488 ;  Wil- 
hite  V.  Roberts,  4  Dana,  172 ;   Slade 
V.  Rhodes,  2  Dev.  &  Bat.  Equity,  24. 
Such  agreements  are  looked  on  with 
especial  disfavor,  when  made  as  be- 
tween  client  and   counsel,   and   are 
frequently  set   aside   by  the   courts, 
though  not  uncommon  in  the  profes- 


sion; Rust  V.  Larue,  4  Littell,  411; 
Holhway  v.  Lowe,  7  Porter,  488 ; 
Wealdy  v.  HaU,  13  Ohio,  167  ;  Potts 
v.  Francis,  8  Iredell,  Equity  R.  300  ; 
Sharswood's  Professional  Ethics,  86. 
And  it  has  also  been  held,  that,  where 
an  attorney,  who  has  been  concerned  in 
a  suit,  purchases  the  right  of  action, 
with  a  view  to  enforce  it  for  his  own 
benefit,  the  purchase  will  be  void,  as 
tending  to  maintenance;  Arden  v. 
Patterson,  5  Johnson,  Ch.  44.  A 
similar  course  has  been  followed  in  a 
number  of  other  instances,  and  attor- 
neys held  incapable  of  bargaining  with 
their  clients,  for  the  transfer  of  the 
whole  or  any  portion  of  the  cause  of 
action  which  they  have  undertaken  to 
prosecute ;  Merritt  v.  Lambert,  10 
Paige,  352  ;  In  re  Blealdey,  5  Id.  311 ; 
Wallis  V.  Loubat,  10  Id.  352 ;  2  Denio, 
607;  Thompson  v.  Wari^n,  3  B.  Mon- 
roe, 488 ;  Wilhite  v.  Roberts,  4  Dana, 
172 ;  or  of  stipulating  for  a  compen- 
sation depending  upon  the  success  of 
the  suit,  and  payable  out  of,  or  even 
in  proportion  to  the  amount  recovered; 
Lathrop  v.  The  Amherst  Bank,  9 
Metcalf,  489;  Holloway  v.  Lowe,  7 
Porter,  488;  Elliott  v.  M'Clelland, 
17  Alabama,  206 ;  Berrien  v.  M'Lean, 
I  Hoffman,  Ch.  421,  ante,  141. 

The  question  was  examined  with 
much  care  and  research,  by  the  Su- 
preme Court  of  Michigan,  in  the 
recent  case  of  Backus  v.  Byron,  10 
Law  Reporter,  N.  S.  15 ;  and  the  dis- 
ability thus  imposed,  vindicated  as 
essential  to  the  purity  of  the  adminis- 
tration of  justice,  and  the  confidence 
which  should  subsist  between  counsel 
and  client.  The  tendency  of  many  of 
the  more  recent  decisions  is,  however, 
to  abrogate  these  distinctions,  and  to 
sustain  agreements  substituting  fees 
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payable  specifically  out  of  tlie  fund  in 
dispute,  and  contingent  upon  its  re- 
covery, for  the  more  legitimate  modes 
of  professional  compensation  ;  Bayard 
V.  M'Lane,  3  Harrington,  139 ;  Stro- 
hecker  v.  Haffman,  7  Harris,  223 
Wylie  V.  Coxe,  15  Howard,  415 
Benedict  v.  Stuart,  23  Barboui',  420 
Major's  Ex'ors  v.  Gibson,  1  Patton 
&  Heath,  48;  Ex  parte  Plitt,  2  Wal- 
lace, jun.  453.  In  Ex  parte  Plitt, 
such  contracts  were  said  to  be  open 
to  question,  and  perhaps  prima  facie 
void ;  but  yet  capable  of  being  upheld 
by  proof  that  they  had  been  made 
fairly,  and  were  necessary  for  the  pro- 
secution of  the  suit.  It  is,  however, 
generally  conceded,  that  the  presence 
of  maintenance  or  champerty  vitiates 
all  agreements,  and  will  therefore  in- 
validate those  between  the  parties  to 
a  cause,  and  the  counsel  retained  to 
conduct  it;  Thurston  v.  Percival,  1 
Pick.  415;  and  no  case, has  yet  gone 
so  far  as  to  decide  that  an  agreement, 
which  would  be  bad  for  maintenance 
as  between  strangers,  can  be  upheld 
because  one  of  the  parties  is  attorney 
for  the  other,  in  the  suit  or  controversy 
to  which  the  agreement  relates,  or 
which  forms  its  subject-matter. 

An  agreement  which,  if  made  be- 
tween strangers,  would  be  clearly  void 
for  maintenance,  may  be  valid  when 
entered  into  by  parties,  whose  rela- 
tion to  each  other,  or  to  the  subject- 
matter  of  the  agreement,  is  such  as  to 
explain  and  justify  its  provisions. 
Parties,  who  have  a  common  interest 
in  a  right  of  action,  may  therefore 
agree  to  share  the  expenses  and  pro- 
ceeds of  a  suit  brought  to  enforce 
it ;  Tilman  v.  Searcy,  7  Humphreys, 
347.  And  in  TTialimer  v.  Brinker- 
Jioff,  20  Johnson,  386 ;  3  Cowen,  623, 


an  agreement  between  the  plaintiff  ii 
an  action  of  ejectment,  and  his  brother 
in-law,  by  which  the  latter  promisee 
to  bear  one-half  the  expense  of  th( 
suit,  in  consideration  of  receiving  ; 
fourth  part  of  the  land  recovered,  wai 
held  valid  by  the  court  of  errors,  re 
versing  the  judgment  of  the  court  be 
low,  on  the  ground  that  the  relation 
ship  between  the  parties,  rendered 
that  justifiable,  which  might  other^ 
wise  have  had  a  different  character, 
So  in  Ferine  v.  Dunn,  3  Johnson, 
Ch.  508,  it  was  decided,  that  a  bond 
given  for  money  advanced,  to  assisi 
in  carrying  on  a  suit,  is  not  invalid 
where  the  advance  is  made  by  a  rela- 
tive, or  from  the  benevolent  motive  ol 
aiding  another  to  enforce  a  just  right, 
which  he  is  too  poor  to  enforce  with- 
out assistance. 

In  Whittle  v.  Sldnner,  23  Yerm.  531, 
the  capacity  for  alienation  was  said  to  be 
limited  to  debts  or  obligations  for  the 
payment  of  a  sum  certain  in  itself,  or 
susceptible  of  being  reduced  to  cer- 
tainty by  calculation,  and  not  to  ex- 
tend to  disputed  demands  nor  to  those 
which  are  wholly  unliquidated,  which 
were  said  to  fall  within  the  rule  pro- 
hibiting all  transfers  savoring  of,  or 
which  tend  to  promote  maintenance. 
But  this  decision  would  seem  to  be 
founded  upon  rules  and  maxims  which 
have  in  a  great  measure  ceased  to  be 
applicable ;  and  the  better  opinion  has 
been  stated  to  be,  that  claims  growing 
out  of  injuries  to  real  or  personal  pro- 
perty, partake  of  the  nature  of  that 
for  which  they  are  substituted,  and 
may,  consequently,  be  transferred  from 
hand  to  hand  in  equity,  although  not 
under  the  more  technical  rules  of  the 
common  law. 

A  distinction,  however,  unquestion- 
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ably  exists  between  the  capacity  for 
assignment  of  executed  contracts,  or, 
more  accurately  speaking,  of  tbe  right 
to  compensation  or  damages  for  work 
done,  or  for  the  breach  of  an  obligation 
which  has  remained  unperformed,  and 
that  of  contracts  which  are  as  yet  mere- 
ly executory,  and  are  therefore  limited 
to  a  right  to  go  on  and  do,  or  perform ; 
and  it  is  obvious  that  the  latter  can- 
not be  transferred  in  any  case  where 
they  imply  personal  skill  and  confi- 
dence, and  show  that  one  party  relied 
on  the  talents  or  knowledge  of  an- 
other. Hence,  a  servant  cannot  trans- 
fer the  right  to  serve  his  master,  or  a 
master  sell  or  dispose  of  the  services 
of  his  apprentice;  while  the  same  dis- 
ability will  attach  to  the  sale  of  a  con- 
tract for  the  support  of  the  poor  of  a 
parish  or  township ;  Burger  v.  Rice, 
3  Indiana,  125.  In  Richardson  v. 
Mellish,  2  Bingham,  229,  however, 
Best,  C.  J.,  sustained  with  much 
warmth  and  somewhat  unwonted  force 
of  argument,  an  action  upon  exe- 
cutory agreement  for  the  sale  of  the 
command  of  a  vessel  belonging  to 
the  East  India  Company,  and  fitted 
out  by  them  in  their  double  and 
somewhat  anomalous  character,  which 
blends  the  sovereign  with  the  trader, 
and  might  have  been  thought  to 
put  offices  within  their  gift,  beyond 
the  reach  of  a  sale  or  transfer.  The 
action  in  this  case,  however,  neces- 
sarily sounded  in  damages,  and  a'  re- 
covery in  damages  is  far  from  imply- 
ing the  right  to  a  specific  performance. 
It  has  however  been  held,  that  the 
assignment  of  the  right  to  compensa- 
tion, under  an  executory  contract, 
may  become  valid  by  its  subsequent 
execution  by  the  assignor,  which 
equity  will  view^  as  intended,  for  the 


benefit  of  the  assignee ;  Field  v.  The 
Mayor  of  New  York,  2  Selden,  179; 
Hartley  v.  Tapley,  2  Gray,  565. 

It  has  already  been  stated,  that  in- 
terests purely  contingent,  or  possibili- 
ties of  interest,  although  arising  by 
grant,  are  equally  insusceptible  of 
assignment  with  chases  in  action. 
Strictly  speaking  the  rule  is  the  same 
at  law  and ,  in  equity,  and  a  grant 
which  does  not  pass  the  right  of  pro- 
perty in  the  former  jurisdiction,  can- 
not pass  it  in  the  latter.  But  equity 
regards  every  assignment  or  transfer, 
which  cannot  operate  as  an  executed 
conveyance,  as  an  executory  contract, 
and  will  give  it  efi"ect  in  one  capacity 
if  it  fail  in  the  other;  Mitchell  v. 
Winslow,  2  Story,  630 ;  Woodworth 
v.  Sherman,  3  Id.  171.  Hence,  a 
grant  of  land  in  which  the  grantor 
has  no  estate  whatever,  will  be  con- 
sidered as  a  contract  to  convey  any 
interest  which  he  may  subsequently 
acquire ;  M'  Williams  v.  Nisly,  2 
S.  &  R.  507 ;  Wilson's  Estate,  2  Barr, 
825.  It  necessarily  follows,  that  the 
grantee  cannot  be  in  a  worse  position 
when  the  grantor  has  a  contingent 
interest  or  a  mere  expectancy,  than 
when  he  is  destitute  of  all  interest. 
Chancery  will  therefore  give  effect  to 
the  assignment  of  a  mere  expectancy 
or  possibility,  not  as  a  grant  but  as  a 
contract,  entitling  the  assignee  to  a 
specific  performance,  as  soon  as  the 
assignor  has  acquired  the  power  to 
perform  it;  Mobson  v.  Trevor,  2  P. 
Wms.  191 ;  Bechley  v.  Newland,  lb. 
182 ;  Ghew  v.  Barnet,  11  S.  &  R. 
389;  Whitfield  v.  Fausset,  1  Vesey, 
387;  Wright  V.  Wright,  lb.  408; 
Allston  V.  The  Banh,  2  Hill,  Ch.  235  ; 
Breckenridge  v.  Churchill,  3  J.  J. 
Marshall,  11;    Crocker  v.  Whitney, 
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10  Mass.  316;  Bigelow  v.  Willson,  1 
Pick.  485 ;  Gardner  v.  Hoeg,  18  Id. 
168 ;  Mitchell  v.  Winslow,  2  Story, 
6.30 ;  Gomegys  v.  Vasse,  1  Peters, 
193  ;  Nimmo  v.  Davis,  7  Texas, 
26.  This  has  been  held  repeatedly, 
with  reference  to  assignmenis  of  the 
expectancies  of  heirs,  to  third  persons, 
with  the  knowledge  and  assent  of  the 
ancestor;  ante,Yo\.l,  p.  593  j  and  would 
seem  to  be  equally  true  of  a  release  or 
assignment  to  the  ancestor  himself,  of 
all  future  claim,  in  consideration  of 
an  immediate  advancement,  although 
the  point  was  decided  the  other  way, 
in  Needles  v.  Needles,  6  Ohio,  N.  S. 
432.  The  effect  of  a  conveyance 
will  not,  however,  be  carried  further  in 
equity  than  it  would  go  in  law,  un- 
less the  intention  to  convey  as  indis- 
putably clear,  and  this  rule  applies 
emphatically  in  those  cases,  where  a 
deed  passes  a  present  and  vested  in- 
terest, and  the  question  is,  whether  a 
future  and  contingent  interest  should 
be  brought  within  its  operation ;  Ed- 
wards V.  Varick,  11  Paige,  289 ;  5 
Denio,  664. 

Even  at  common  law,  the  apparent 
uncertainty  of  an  interest,  was  no  ob- 
stacle to  its  assignment,  if  it  were  sus- 
ceptible of  being  reduced  to  certain- 
ty by  calculation,  and  to  common  in- 
tendment; Fulwood's  case,  4  Coke, 
64,  66.  And  there  can  be  no  objec- 
tion to  the  transfer  of  a  present  right 
in  equity,  although  requiring  the  ac- 
tion of  a  third  party,  to  reduce  it  to 
certainty,  or  even  to  bring  it  within 
the  limits  of  a  suit.  Thus,  a  right  to 
compensation  for  extra  services,  ren- 
dered as  a  public  officer,  or  for  inju- 
ries inflicted  by  the  vessels  of  a  for- 
eign country,  may  be  assigned,  al- 
though insusceptible  of  being  enforc- 


ed in  the  one  case,  without  the  action 
of  government  in  negotiating  a  treaty, 
or  authorizing  reprisals,  and  in  the 
other,  without  a  vote  of  congress; 
Gomegys  v.  Yasse,  1  Peters,  193 ; 
Milnor  v.  Metz,  16  Id.  221 ;  Gouch 
V.  Delaplaine,  2  Comstock,  397.  But 
a  pension  awarded  as  a  gratuity,  for 
services  not  rendered  on  the  footing 

o 

of  contract,  will  not  pass  by  a  prior  ge- 
neral assignment ;  Emerson  v.  Mall, 
13  Peters,  409.  Whether  it  would 
pass  by  a  special  executory  contract, 
or  by  express  words  of  assignment 
considered  as  a  contract,  is  more  ques- 
tionable. Such  assignments  are  sub- 
stantially executory  contracts,  for  the 
payment  of  an  amount  corresponding 
to  that  which  shall  be  given  or  award- 
ed to  the  assignor,  and  must  neces- 
sarily be  binding,  unless  forbidden  by 
reasons  of  policy  and  humanity,  which 
may  be  thought  to  militate  strongly 
against  such  transfers.  In  Meri- 
wether's Adm'r  v.  Herran,  8  B.  Mon- 
roe, 162,  a  general  assignment  by  a 
son,  of  his  interest  in  the  estate  of  a 
deceased  father,  was  held  to  entitle 
the  assignee  to  the  arrears  of  half 
pay,  which  had  been  granted  by  the 
State  of  Virginia,  for  the  father's  ser- 
vices during  the  revolutionary  war, 
although  the  existence  of  the  claim 
was  unknown  to  both  parties  at  the 
time  when  the  assignment  was  exe- 
cuted. 

It  can  hardly  be  asserted  as  a  gene- 
ral principle,  that  future  and  contin- 
gent interests  are  insusceptible  of  be- 
ing transferred  even  at  law,  or  that  a 
grantor  can  only  pass  a  legal  title  to 
that  which  is  vested  in  right  at  the 
time  of  the  grant.  The  estoppel  of  a 
fine  took  efi^ect  from  an  early  period, 
on  every  estate  which  might  subse- 
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quently  vest  in  the  conusor,  and  trans- 
ferred it  to  tte  conusee  ;  Doe  v.  Oli- 
ver, 5  M.  &  R.  202.  The  same  power 
is  ascribed  with  less  reason,  in  most 
states  of  this  country,  to  a  covenant 
of  warranty,  when  inserted  in  an  or- 
dinary deed  of  grant  or  bargain  and 
sale ;  Somes  v.  Skinner,  3  Pick.  52 ; 
White  V.  Patten,  24  Id.  324 ;  Baxter 
V.  Bradbury,  20  Maine,  260 ;  Pike  v. 
Galvin,  29  Id.  183 ;  2  Smith,  Lead- 
ing Cases,  625,  5th  Am.  ed. ;  Rawle 
on  Covenants  for  Title,  414,  2d  ed. 
There  is  no  doubt,  that  a  demise  for 
years  by  indenture,  of  land  in  which 
the  lessor  has  nothing,  will  take  effect 
by  estoppel  on  any  estate  which  he 
may  subsequently  acquire,  and  pass 
a  chattel  interest  to  the  lessee ;  Raw- 
lyn's  case,  4  Coke,  52.  And  it  is  now 
well  settled,  that  a  contract  to  sell 
chattels  personal,  not  yet  acquired,  is 
valid,  and  will  sustain  a  suit  for  dam- 
ages at  law,  as  well  as  a  bill  for  a  spe- 
cific performance  in  equity;  Hihhle- 
white  V.  M' Marine,  5  M.  &  W.  462; 
Mortimer  v.  MCallan,  6  Id.  58; 
Stanton  v.  Small,  3  Sandford,  230, 
238 ;  Ahhott  v.  Goodwin,  20  Maine, 
408. 

But  the  more  recent,  as  well  as  the 
earlier  authorities,  determine,  that  the 
right  of  property  in  chattels  personal 
cannot  pass  by  grant,  unless  actually 
or  potentially  owned  when  granted; 
Jones  V.  Richardson,  10  Metcalf,  481 ; 
Pettis  V.  Kellogg,  7  Cushing,  456; 
Head  v.  Goodwin,  37  Maine,  181 ; 
and  adhere  to  the  distinction  taken  in 
Grantham  v.  Hawley,  Hobart,  132, 
that  the  sale  of  the  future  fleeces  of 
sheep  which  the  vendor  has,  is  valid, 
but  not  of  others  which  he  proposes 
or  promises  to  buy.  Thus,  in  Petch 
V.  Tutin,  15  M.  &  W.  110,  an  assign- 


ment by  a  tenant  of  his  future  crops 
was  held  good ;  the  same  thing  being 
said  in  M'  Carty  v.  Blevins,  5  Yerger, 
195,  of  the  sale  of  the  anticipated  in- 
crease of  a  domestic  animal,  while  in 
Lunn  V.  Thornton,  1  C.  B.  379,  it 
was  decided,  that  a  bill  of  sale  of  all 
the  furniture,  plate,  and  stock  in  trade, 
which  the  vendor  had  or  might  have 
in  his  dwelling-house,  entitled  the 
vendee  only  to  goods  that  were  on  the 
premises  at  the  time,  and  not  to  those 
which  were  acquired  and  brought 
there  subsequently.  "  It  appeared  at 
the  trial,"  said  Tindal,  C.  J.,  "that 
the  plaintiff  did,  by  a  deed-poll,  dated 
the  4th  of  August,  1843,  in  considera^ 
tion  of  a  sum  of  money,  lent  and  ad- 
vanced to  him  by  the  defendant,  'bar- 
gain, sell,  and  deliver  unto  the  defen- 
dant, all  and  singular  his  goods,  house- 
hold furniture,  plate,  linen,  china, 
stock  and  implements  in  trade,  and 
other  effects  whatsoever,  then  remain- 
ing and  being,  or  which  shoidd  at  any 
time  thereafter  remain  and  he,  in, 
upon,  or  about  his  dwelling-house  at 
Stony-Stratford  aforesaid,  and  also  all 
other  his  effects  elsewhere.'  The 
goods  in  dispute  were  not  goods  '  re- 
maining and  being  on  the  premises' 
at  the  time  of  the  execution  of  the 
deed  of  bargain  and  sale,  but  were 
goods  which  had  become  the  property 
of  the  plaintiff,  and  had  also  been 
brought  upon  the  premises,  subse- 
quently to  the  execution  of  that  in- 
strument, and  were  remaining  thereon 
at  the  time  of  the  seizure  under  the 
bill  of  sale. 

"Under  these  circumstances,  it  was 
contended  by  the  defendant's  counsel, 
that  the  bill  of  sale  covered  these  goods, 
as  being  goods  remaining  and  being  in 
or  upon   the   dwelling-house   at  the 


346 


EQUITABLE     ASSIGNMENTS. 


time  of  the  seizure  :  and  tte  questioa 
is,  whether  the  property  in  these  goods 
passed  under  this  bill  of  sale.  It  is 
not  a  question  whether  a  deed  might 
not  have  been  so  framed  as  to  have 
given  the  defendant  a  power  of  seiz- 
ing the  future  personal  goods  of  the 
plaintiff,  as  they  should  be  acquired 
by  him,  and  brought  on  the  premi- 
ses, in  satisfaction  of  the  debt;  but 
the  question  before  us  arises  on  a 
plea  which  puts  in  issue  the  -property 
in  the  goods,  and  nothing  else ;  and 
it  amounts  to  this,  whether,  by  law, 
a  deed  of  bargain  and  sale  of  goods 
can  pass  the  property  in  goods  which 
are  not  in  existence,  or  at  all  events 
which  are  not  belonging  to  the  gran- 
tor, at  the  time  of  executing  the  deed. 
"  On  the  part  of  the  plaintiff,  the 
authorities  were  strong  to  show  that  no 
personal  property  could  pass  by  grant, 
other  than  that  which  belonged  to  the 
grantor,  at  the  time  of  the  execution 
of  the  deed.  Perkins,  tit.  G-rants, 
§  65,  says  :  '  It  is  a  common  learning 
in  the  law,  that  a  man  cannot  grant 
or  charge  that  which  he  hath  not.' 
So,  in  Hobart's  Eeports,  page  132,  it 
is  laid  down,  that  'a  man  cannot  grant 
all  the  wool  that  shall  grow  upon  his 
sheep  that  he  shall  buy  hereafter  ;  for, 
there  he  hath  it  neither  actually  nor 
potentially,'  a  distinction  which  seems 
to  be  adopted  by  Perkins,  tit.  Grants, 
§  90,  'that  if  a  man  grant  all  the  wool 
of  his  sheep  for  seven  years,  the  grant 
is  good.'  By  which  is  evidently  in- 
tended, the  wool  of  the  sheep  which 
the  grantor  at  that  time  has.  And, 
still  further,  the  plaintiff  relied  on  the 
authority  of  Bacon's  Maxims,  Beg. 
14  :  '  Licet  disposition  de  inter r esse 
futuro  sit  inutilis,  tamen  potest  fieri 
declaratio  prcecedens,  quce  sortiatiLr 


effectum,  interveniente  novo  actu.' 
Upon  which  it  is  observed,  that  Lord 
Bacon  takes  the  first  branch  of  the 
maxim,  namely,  that  a  disposition  of 
after-acquired  property  is  altogether 
inoperative,  as  a  proposition  of  law, 
that  is  to  be  considered  as  beyond  dis- 
pute ;  and  only  labors  to  establish  the 
second  branch  of  the  maxim,  namely, 
that  such  disposition  may  be  consider- 
ed as  a  declaration  precedent,  which 
derives  its  effect  from  some  new  act 
of  the  party  after  the  property  is  ac- 
quired ;  for,  he  says  :  '  The  law  doth 
not  allow  of  grants,  except  there  be  a 
foundation  of  interest  in  the  grantor; 
for,  the  law  will  not  accept  of  grants 
of  titles,  or  of  things  in  action,  which 
are  imperfect  interests ;  much  less  will 
it  allow  a  man  to  grant  or  encumber 
that  which  is  no  interest  at  all,  but 
merely  future.' 

"  The  principal  contention  on  the 
part  of  the  defendant  was,  that  the 
facts  of  this  case  .  brought  it  within 
the  exception  in  Lord  Bacon's  rule ; 
that  the  bringing  of  these  goods  on 
the  premises  of  the  plaintiff,  where 
they  were  seized,  at  a  time  subsequent 
to  the  execution  of  the  bill  of  sale, 
was  the  new  act  done  by  the  plaintiff 
which  gave  the  declaration  contained 
in  the  previous  bill  of  sale  its  effect. 
But  to  this  it  appears  to  us  to  be  an 
answer,  that  the  evidence  at  the  trial 
is  altogether  silent  upon  the  circum- 
stances which  accompanied  the  bring- 
ing the  goods  on  the  premises;  so 
that  it  is  impossible  to  say  whether  it 
was  the  act  of  the  plaintiff  or  not. 
And,  further,  the  new  act  which  Ba- 
con relies  upon,  appears,  in  all  the  in- 
stances which  he  puts,  to  be  an  act 
done  by  the  grantor  for  the  avowed 
object,  and  with  a  view  of  carrying 


EOW  V.  DAWSON. — EYALL  V.  BOWLES. 


347 


the  former  grant  or  disposition  into 
effect.  Lord  Bacon's  language  is : 
'  there  must  be  some  new  act  or  con- 
veyance, to  give  life  and  vigor  to  the 
declaration  precedent;'  which  evi- 
dently imports  more  than  the  simple 
acquisition  of  the  property  at  a  sub- 
sequent time,  which,  if  sufficient, 
would  render  the  rule  itself  altogether 
inoperative ;  but  points  at  some  new 
act  to  be  done  by  the  grantor  in  fur- 
therance of  the  original  disposition. 
Thus,  the  instance  put,  that,  if  there 
be  a  feoffment  by  a  disseisee,  and  a 
letter  of  attorney  to  enter  and  make 
livery  of  seisin,  and  yet  he  had  no 
other  thing  than  a  right  at  the  time 
of  delivery  of  the  charter ;  'because,' 
as  Lord  Bacon  says,  '  a  deed  of  feoff- 
ment is  but  a  matter  of  declaration 
and  evidence,  and  there  is  a  new  act, 
which  is  the  livery  subsequent ;  there- 
fore it  is  good  in  law.'  So,, if  I  cove- 
nant to  purchase  land,  and  to  levy  a 
fine  to  certain  uses  expressed  in  the 
indenture  ;  this  indenture  to  lead  the 
uses,  being  but  matter  of  declaration 
and  countermandable  at  my  pleasure, 
will  suffice,  though  the  land  be  pur- 
chased after ;  because  there  is  a  new 
act  to  be  done,  namely,  the  fine; 
(Bacon's  Maxims,  Eegula.  14.)  The 
same  observation  arises  as  to  the  in- 
stance put,  (lb.,)  of  an  authority 
given  to  J.  S.  to  demise  for  years 
lands  whereof  I  shall  be  afterwards 
seised,  and  I  purchase  lands,  and  J. 
S.,  my  attorney,  doth  afterwards  de- 
mise them ;  this  is  a  good  demise,  be- 
cause the  demise  by  my  attorney  is  a 
new  act,  and  all  one  with  a  demise  by 
myself. 

"  We  think,  therefore,  this  case  is 
not  brought  within  the  exception  to 
the  fourteenth  rule  or  maxim ;  there 


being  no  new  act  done  by  the  grantor, 
indicating  his  intention  that  the  goods 
should  pass  under  the  former  bill  of 
sale ;  but  that  the  case  falls  under  the 
general  rule,  and  that  no  property  in 
the  goods  passed  to  the  defendant." 
The  same  rule  was  laid  down  in  Mogg 
V.  Baher,  3  M.  &  W.  195 ;  Gale  v. 
Burnell,  7  Q.  B.  850 ;  Winslow  v.  The 
Merchants'  Ins.  Co.,  4  Metcalf,  306 ; 
Jones  V.  Richardson,  10  Id.  481 ; 
Samilton  v.  Rogers,  8  Maryland, 
301 ;  Barnard  v.  Eaton,  2  Gushing, 
294 ;  and  Headv.  Goodwin,  37  Maine, 
181 ;  which  decide,  that  a  mortgage 
of  chattels  which  are  not  acquired  by 
the  mortgagor  until  after  it  is  exe- 
cuted, is  inoperative  in  itself,  and  can- 
not be  made  effectual  by  their  subse- 
quent reduction  into  possession  by  the 
mortgagee,  or  by  anything  short  of  a 
new  and  distinct  act  on  the  part  of  the 
mortgagor,  clearly  indicating  an  inten- 
tion, that  the  right  of  property  should 
pass  under  the  instrument.  And  it 
was  held  in  these  cases,  as  well  as  in 
Imnn  v.  Thornton,  that  the  purchase 
of  chattels  answering  the  description 
in  the  mortgage,  and  placing  them  in 
a  situation  to  be  within  its  terms,  was 
not  sufficient  to  pass  the  right  of  pro- 
perty to  the  mortgagee,  because  such 
acts  were  equivocal,  and  might  have 
been  done  solely  for  the  convenience 
and  purposes  of  the  mortgagor.  But 
it  was  not  denied,  that  the  mortgage 
gave  an  executory  right,  which  would 
have  been  enforced  by  equity,  although 
it  did  not  vest  any  present  or  actual  in- 
terest at  law.  And  it  seems  to  have 
been  conceded,  that  an  actual  delivery 
of  the  chattels  to  the  mortgagee,  would 
have  been  within  the  spirit  of  Lord  Ba- 
con's maxim,  as  cited  above  by  Chief 
Justice    Tindal,   and   converted    his 
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equitable  right  into  a  legal  title.  And 
there  is  the  less  doubt  on  this  point, 
because  no  particular  form  is  neces- 
sary to  pass  the  property  in  chattels, 
and  a  delivery  under  a  prior  contract 
on  sufficient  consideration,  may  take 
effect  as  a  present  sale. 

The  language  held  in  Jones  v.  Rich- 
ardson might,  indeed,  convey  the  idea 
that  a  sale  or  mortgage  is  necessarily 
invalid,  unless  the  property  has  been 
acquired  at  the  time  when  it  is  trans- 
ferred, and  that  the  default  cannot  be 
cured  by  its  subsequent  acquisition 
and  delivery  to  the  mortgagee  or  pur- 
chaser ;  but  the  case  really  turned  on 
the  provisions  of  the  Revised  Statutes 
of  Massachusetts,  which  require  that 
a  chattel  mortgage  shall  be  recorded, 
or  accompanied  by  an  actual  change 
of  possession,  and  simply  establishes, 
that  when  a  mortgage  of  goods  is  re- 
corded before  they  have  reached  the 
hands  of  the  mortgagor,  the  record 
will  be  invalid,  and  the  whole  trans- 
action will  be  voidable  by  creditors 
and  subsequent  purchasers,  until  eon- 
firmed  by  an  actual  delivery.  Jones 
V.  Richardson  was  cited  and  followed 
in  Pettis  V.  Kellogg,  7  Gushing,  456, 
where  the  opinion  of  the  court  might 
seem  to  imply,  that  goods  ordered  from 
a  manufacturer,  or  which  have  been 
purchased  under  an  executory  con- 
tract, cannot  be  madi?  the  subject  of 
a  valid  sale  or  mortgage  to  a  third 
person,  until  they  have  been  actually 
delivered,  or  so  far  designated  and  set 
apart  as  to  execute  the  contract,  and 
pass  the  right  of  property.  But  the 
point  really  decided,  was,  that  a  mort- 
gage made  under  such  circumstances, 
is  not  good  against  an  attachment  le- 
vied before  possession  is  actually  taken 
by  the  mortgagee ;  and  there  can  be 


little  doubt,  that  the  title  of  the  mort- 
gagee was  valid  as  between  himself 
and  the  mortgagor,  whatever  were  its 
defects  as  against  third  persons.  The 
court  certainly  did  not  mean  to  say, 
that  a  man  who  has  bought  goods  can- 
not sell  them  again,  until  his  title  has 
actually  vested,  or  to  deny  that  such 
a  sale,  followed  by  a  subsequent  de- 
livery to  the  purchaser,  will  pass  a 
good  title  to  the  latter,  except,  per- 
haps, against  the  intervening  rights 
of  creditors  and  hona  fide  purchas- 
ers; Hibhlewhite  v.  M'Morine,  5  M. 
&  W.  462;  Mortimer  v.  M'Callan, 
6  Id.  58 ;  Stanton  v.  Small,  3  Sand- 
ford,  230,  238.  That  a  sale  made  un- 
der these  circumstances  is  good,  as 
a  contract,  is  clear,  under  Hibhlewhite 
V.  M'Morine,  and  Stanton  v.  Small; 
and  although  the  question,  whether  the 
title  will  actually  pass  upon  the  sub- 
sequent acquisition  of  the  goods  by 
the  vendor,  before  they  are  delivered 
by  him  to  the  purchaser,  may  be 
doubtful ;  yet  there  can  be  no  doubt, 
that  delivery,  when  made,  will  relate 
back  to,  and  complete  the  sale ;  at  all 
events,  when  the  property  sold  is  de- 
scribed with  sufficient  particularity  to 
avoid  the  objection,  which  might 
otherwise  arise  on  the  ground  of  un- 
certainty, and  bring  the  case  within 
the  rule  under  which  the  right  of  pro- 
perty in  chattels,  specified  and  set 
apart,  vests  in  the  purchaser,  before 
actual  delivery.  Any  other  conclu- 
sion, would  impose  a  restraint  on  the 
power  of  alienation,  prejudicial  to 
commerce  and  injurious  to  the  welfare 
of  the  community.  A  sale  of  goods 
specified,  though  not  actually  owned 
by  the  vendor,  may  differ  from  a  sale 
or  mortgage  of  all  the  personal  pro- 
perty,  which   may  be   subsequently 
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brought  into  a  touse  or  manufactory, 
by  possessing  a  greater  degree  of  cer- 
tainty at  the  outset ;  but  the  law  es- 
teems that  as  sufficiently  certain  which 
may  be  reduced  to  certainty,  at  all 
events,  when  certainty  is  given  to 
it  while  the  whole  is  yet  within  the 
dominion  of  the  parties,  and  before 
the  rights  of  third  persons  have  in- 
tervened. 

In  Calkins  v.  Lockwood,  16  Con- 
necticut, 226,  the  grant  of  chattels 
before  they  are  acquired,  was  said  to 
enure  as  a  valid  executory  contract, 
which  will  become  executed  as  soon 
as  the  grantee  takes  possession  of  the 
property  under  it.  And  it  was  con- 
sequently decided,  that  an  agreement 
by  a  manufacturer  of  iron,  to  give  the 
defendant  a  lien  as  security  for  ad- 
vances, upon  all  the  iron  which  should 
be  manufactured  at  a  particular  foun- 
dry, entitled  him  to  take  possession 
of  iron  which  had  been  made  subse- 
quently to  the  agreement,  and  hold 
it  against  the  other  creditors  until  his 
advances  were  satisfied.  The  court 
said  that  an  agreement  for  a  lien  with 
a  present  delivery  was  valid,  and  must 
be  equally  so  where  possession  is  taken 
subsequently,  although  not  given  at 
the  time.  Similar  decisions  were 
made  in  Langton  v.  Horton,  1  Hare, 
549;  and  Mitchell  v.  Winslow,  2 
Story,  630,  which  fully  sustains  the 
ground  taken  in  Calkins  v.  Loch- 
wood;  and  establish  that  an  assign- 
ment of  the  freight  which  may  be- 
come due,  or  of  the  cargo  which 
may  be  purchased  during  the  course 
of  a  voyage,  will  take  effect  if  the 
goods  be  purchased,  or  the  freight 
subsequently  earned,  although  there 
may  have  been  no  contract  of  pur- 
chase or  affreightment  in  existence  at 


the  time  when  the  assignment  was 
made,  or  until  long  after  its  execution. 
There  can  be  little  doubt  that  posses- 
sion taken  lawfully,  under  such  a  con- 
tract, does  constitute  alien;  Chapman 
v.  Weimer,  4  Ohio,  N.  S.  481 ;  and 
the  whole  question,  therefore,  seems 
to  be,  whether  a  sale  of  chattels  per- 
sonal, before  they  are  acquired,  gives 
the  vendee  a  right  to  take  possession 
of  them  after  their  acquisition,  of  his 
own  act,  and  without  the  concurrence 
of  the  vendor.  This  question  was 
impliedly  determined  in  the  negative 
in  Lunn  v.  Thornton,  by  sustaining 
an  action  brought  against  the  vendee, 
for  taking  possession  of  the  goods,  on 
their  subsequent  acquisition  by  the 
vendor,  which  necessarily  implies, 
not  merely  that  the  sale  passed  no 
title,  but  that  the  authority  which  it 
conferred  was  void,  or  voidable,  in 
consequence  of  the  want  or  absence 
of  title  in  the  property,  over  or  with 
reference  to  which  the  authority  was 
to  be  exercised.  This  reasoning  is, 
however,  in  some  respects  unsatis- 
factory. All  the  cases  agree,  that 
the  delivery  of  goods,  after  they 
have  been  acquired,  may  give  vali- 
dity to  a  sale  made  before  their  ac- 
quisition, and  it  can  make  no  differ- 
ence in  point  of  law,  whether  posses- 
sion be  delivered  by  the  vendor,  or 
taken  with  his  consent  and  authoriza- 
tion; Chapman  v.  Weimer,  4  Ohio, 
N.  S.  481.  And  the  better  opinion 
would  seem  to  be,  that  an  authority 
to  take  possession  may  be  given  by  way 
of  anticipation,  as  an  incident,  and  for 
the  purpose  of  giving  effect  to  a  sale  or 
mortgage  of  future  acquisitions,  and 
possession  taken  under  it  after  the 
property  has  been  acquired;  Moody 
V.  Wright,  13  Metcalf,  17. 
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A  power  may  be  upheld  by  an  in- 
terest in  the  object  for  which  it  is 
given,  or  by  the  consideration  paid 
for  the  right  to  exercise  it,  even  in 
absence  of  interest  in  the  subject  to 
which  it  relates ;  2  American  Lead- 
ing Cases,  738,  4th  Am.  ed.  And 
the  inevitable  result  would  seem  to 
be,  that  a  power  founded  in  con- 
tract, to  take  possession  of  such  goods 
of  a  particular  nature,  as  the  donor 
of  the  power  may  subsequently  manu- 
facture or  acquire,  and  hold  them  as 
the  property  of  the  donee,  will  confer 
an  authority  lying  beyond  the  reach 
or  control  of  the  party  by  whom  it  is 
given,  and  entitling  the  person  on 
whom  it  is  conferred,  to  take  all  the 
measures  necessary  to  render  it  effect- 
ual for  the  end  in  view.  Such  a 
power  is  in  the  lowest  point  of  view  a 
license,  and  may,  like  other  licences, 
cenfer  or  perfect  rights  by  its  execu- 
tion, which  had  no  existence,  or  but 
an  imperfect  existence  previously; 
Thomas  v.  Sorrell,  Vaughan,  330, 
331 ;  Wood  v.  LeadUtter,  13  M.  & 
W.  888 ;  Pi'errepont  v.  Barnard,  5 
Barbour,  364;  2  Selden,  279;  2 
American  Leading  Cases,  739, 4th  ed. 
We  may  therefore  infer,  that  the  seiz- 
ure of  chattels  by  a  vendee  after  they 
acquired,  under  an  authority  given  by 
the  vendor,  before  their  acquisition, 
will  be  valid,  and  convert  the  prior 
executory  contract  into  an  actual  sale, 
as  between  the  parties  and  those  claim- 
ing under  them  as  creditors,  if  not 
against  intervening  Jjona  fide  purchas- 
ers ;  Tapfield  v.  Hillman,  6  M.  &  G. 
244.  All  that  remains  to  be  deter- 
mined would  consequently  seem  to  be, 
whether  such  a  power  should  be  im- 
plied, although  not  given  expressly, 
when  necessary  to  the  attainmentof  the 


end  in  view,  for  the  reasons  which  ren- 
der a  power  to  sue  in  the  name  of  the 
assignor  an  incident  to  the  assignment 
of  a  chose  in  action ;  and  this  is  an- 
swered in  the  affirmative,  so  far  as 
equity  is  concerned,  by  the  cases  of 
Langton  v.  Horton  ;  Calkins  v.  Loclc- 
wood,  and  Mitchell  v.  Winslow,  which 
proceed  on  the  broad  principle,  that  a 
grant  should  be  presumed  to  carry 
and  with  it  all  that  is  necessary  to  the 
that  enjoyment  of  the  thing  granted, 
a  mortgage  of  future  acquisitions,  con- 
sequently implies  a  right  to  take  pos- 
session of  the  property  when  acquired. 

The  point  arose  in  the  recent  cases  of 
Gongreve  v.  Evetts,  10  Excheq.  298, 
and  Carr  v.  Acraman,  11  Id.  565, 
which  decide  that  a  power  to  seize 
goods  in  satisfaction  of  a  debt,  or  for 
the  purpose  of  giving  effect  to  a  prior 
assignment  is  irrevocable,  and  that 
its  exercise  will  confer  a  valid  title, 
not  only  as  between  the  parties  but 
against  creditors,  and  subsequent  as- 
signees or  purchasers,  even  when  the 
goods  were  not  in  existence  at  the 
time  when  it  was  originally  given. 
"There  are,"  said  Baron  Parke,  in 
Gongreve  v.  Evetts,  "  two  questions 
in  this  case.  The  first,  whether,  sup- 
posing that  Mr.  Small,  the  debtor, 
had  not  become  insolvent,  the  plaintiff 
had  a  good  title  to  the  growing  crops 
as  against  the  execution-creditor.  The 
second,  whether  his  having  become 
insolvent  makes  any  difference. 

"  Under  the  bill  of  sale  it  was  con- 
ceded on  both  sides,  that,  though  the 
then  growing  crops  passed  on  the  exe- 
cution of  the  deed,  yet  the  future 
crops  did  not.  As  to  those,  the  plain- 
tiff was  authorized  to  seize  and  take 
possession  of  all  or  any  that  might  be 
substituted  for  those  then  existing, 
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and  to  sell  and  dispose  of  them,  and 
pay  the  costs,  &e.,  and  apply  the  resi- 
due in  payment  of  the  debt  secured 
by  the  bill  of  sale.  And  under  this 
power  the  plaintiff  seized  and  took 
possession  of  the  growing  crops  in 
question  on  the  21st  February,  and 
the  day  after  a  writ  of  fi.  fa.  on  the 
defendant's  judgment,  endorsed  to 
levy  310?.  17s.  8c?.,  was  delivered  to 
the  sheriff,  who  seized,  and  afterwards 
sold  them  for  294?.,  which  came  to 
the  hands  of  the  defendants. 

"  The  plaintiff  contended,  that,  hav- 
ing actually  taken  possession  of  the 
growing  crops  before  the  delivery  of 
the  writ,  he  was  lawfully  in  posses- 
sion of  them,  and  could  bring  an  ac- 
tion against  any  one  for  taking  them, 
and  that  his  title  ought  to  prevail 
against  that  of  the  defendant.  And 
we  think  that  he  was  so  entitled. 

"  If  the  authority  given  by  the 
debtor  by  the  bill  of  sale  had  not  been 
executed,  it  would  have  been  of  no 
avail  against  the  execution.  It  gave 
no  legal  title,  nor  even  equitable  title 
to  any  specific  goods;  but  when  exe- 
cuted, not  fully  and  entirely,  but  only 
to  the  extent  of  taking  possession  of 
the  growing  crops,  it  is  the  same,  in 
our  judgment,  as  if  the  debtor  him- 
self had  put  the  plaintiff  in  actual 
possession  of  those  crops.  Whether 
the  debtor  give  the  possession  of  a 
chattel  by  delivery  with  his  own 
hands,  or  point  it  out  and  direct  the 
creditor  to  take  it,  or  tell  him  to  take 
any  he  pleases  for  the  payment  of  his 
debt  by  the  sale  of  it,  the  effect,  after 
actual  possession  by  the  creditor,  is 
the  same." 

The  property  in  question  consisted 
of  the  future  crops  of  a  farm,  and  con- 
sequently fell  within  the  rule  laid  down 


in  Fetch  v.  Tutin,  ante,  345 ;  but  the 
decision  of  the  court  would  seem  to 
have  been  based  on  general  prin- 
ciples, and  not  on  this  distinction. 
A  power  to  seize  after-acquired  pro- 
perty should,  however,  obviously  be 
confined  within  some  certain  limits, 
and  would  hardly  be  allowed  to  con- 
fer an  irrevocable  control  over  all 
future  acquisitions.  A  license  to  take 
as  much  as  may  be  necessary  for  the 
payment  or  security  of  an  antecedent 
debt,  is  limited  by  the  amount  of  the 
debt,  and  therefore  free  from  the  ob- 
jection of  uncertainty ;  and  the  same 
thing  may  be  said  of  a  power  in- 
tended to  give  effect  to  an  executory 
contract,  for  the  sale  of  property  spe- 
cifically described  or  designated  in  the 
contract ;  although  a  power  absolutely 
without  limits,  would  no  doubt  be  held 
void.  Moreover,  to  render  the  execu- 
tion of  such  a  license  effectual,  posses- 
sion must  be  taken  with  an  intent  to 
execute  it,  and  not  as  the  bailee  or  ser- 
vant of  the  licensor;  HeadY.  Godwin, 
37  Maine. 

But  although  the  sale  or  grant  of 
a  non-existing  chattel,  may  be  ren- 
dered valid  by  seizure  under  a  con- 
temporaneous or  subsequent  power,  it 
is  notwithstanding  plain,  that  the 
grant  derives  its  legal  force  and  vali- 
dity from  the  execution  of  the  power, 
and  not  from  its  own  unassisted  ope- 
rations; and  that  the  whole  is  but 
one  instance  among  many,  of  the  doc- 
trine of  relation,  under  which  acts 
done  at  different  periods  are  referred 
to  each  other,  and  all  treated  as 
one  transaction.  But  this  doctrine, 
like  other  fictions  of  law,  is  only 
use  d  for  beneficial  purposes,  and  will 
not  be  allowed  to  defeat  vested 
rights,  or  render    intermediate   acts 
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wrongful.  And  it  consequently  fol- 
lows, that  to  make  the  execution  of 
such  a  power  valid  at  law,  it  must 
be  exercised  before  the  rights  of  third 
persons  have  intervened,  and  may  be 
defeated  by  an  assignment  for  the 
benefit  of  creditors,  or  a  sale  to  a 
iona  fide  purchaser,  before  posses- 
sion has  been  actually  taken  under 
it  by  the  assignee;  Carr  v.  Acra- 
man,  11  Exchequer,  565 ;  Freeman 
V.  Edwards,  2  Id.  732;  ifoocZy  v. 
Wright,  13  Metcalf,  17;  Barnard 
v.  Eaton,  2  Gushing,  294;  Head  v. 
Goodwin,  37  Maine,  181.  "A  stip- 
ulation," said  Dewy,  J.,  in  Moody 
V.  Wright,  "that  future  acquired 
property  shall  be  holden  as  security 
for  some  present  engagement,  is  an 
executory  agreement,  of  such  a  cha- 
racter, that  the  creditor  with  whom 
it  is  made  may,  under  it,  take  the 
property  into  his  possession,  when  it 
comes  into  existence,  and  is  the  sub- 
ject of  transfer  by  his  debtor,  and 
hold  it  for  his  security;  and  when- 
ever he  does  so  take  it  into  his  pos- 
session, before  any  attachment  has 
been  made  of  the  same,  or  any  alien- 
ation thereof,  such  creditor,  under  his 
executory  agreement,  may  hold  the 
same ;  but,  until  such  an  act  done  by 
him  he  has  no  title  to  the  same ; 
and  that,  such  act  being  done,  and 
the  possession  thus  acquired,  the  exe- 
cutory agreement  of  the  debtor  autho- 
rizing it,  it  will  then  become  holden 
by  virtue  of  a  valid  lien  or  pledge. 
The  executory  agreement  of  the  owner 
in  such  case,  is  a  continuing  agree- 
ment, so  that  when  the  creditor  does 
take  possession  under  it,  he  acts  law- 
fully under  the  agreement  of  one  then 
having  the  disposing  power,  and  this 
makes  the  lien  good.     If,  however, 


before  taking  possession,  or  doing  such 
acts  as  are  necessary  to  give  vitality 
to  the  mortgage,  as  to  the  subse- 
quently acquired  property,  an  attach- 
ment or  assignment  for  the  benefit 
of  creditors  takes  place,  the  opportu- 
nity for  completing  the  lien  is  lost, 
and  the  mortgage  or  pledge  not  being 
perfected,  the  property  passes  to  the 
assignee,  and  must  be  held  by  him 
for  the  benefit  of  the  creditors  gene- 
rally ;"  Hamilton  v.  Rogers,  8  Mary- 
land, 301.  It  should,  however,  be 
remembered,  that  if  the  sale  of  an 
interest  or  title,  not  vested  or  acquired 
at  the  time  when  it  is  sold,  be  viewed 
as  an  equity,  or  an  executory  contract, 
resulting  in  a  vested  equitable  right, 
it  will  be  good  against  creditors  or 
assignees  acting  for  their  benefit,  and 
only  void  against  purchasers  for  value 
without  notice;  ante,  vol  2,  p.  104. 
This  is  very  clearly  set  forth  in  Lang- 
ton  V.  Horton,  and  Mitchell  v.  Wins- 
low,  and  enforced  by  reasons  which 
seem  to  be  unanswerable,  although 
the  point  was  not  actually  before  the 
court  on  either  occasion ;  Coe  v.  Hart, 
6  American  Law  Register,  27.-  On 
the  other  hand,  even  when  enough 
has  been  done  to  pass  a  good  legal 
title,  it  may  notwithstanding  be  ren- 
dered valueless  by  a  want  of  due  dili- 
gence ;  for  although  possession  is  not 
necessary  to  the  transfer  of  title  by 
a  sale  or  grant,  Martindale  v.  Booth, 
3  B.  &  Ad.  498,  yet  in  a  contest  be- 
tween third  persons,  each  standing 
in  the  position  of  a  bona  fide  holder 
for  value,  he  who  first  obtains  pos- 
session will  in  general  have  the  pre- 
ference, although  his  claim  may  in 
other  respects  be  posterior  to  the 
others ;  Lanfear  v.  Sumner,  17  Mass. 
110;   Jewett  v.  Lincoln,  14  Maine, 
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116 ;  while  nothiDg  is  better  settled 
than  that  sales  unattended  by  a  trans- 
fer of  possession,  are  marked  with  a 
badge  of  actual  or  legal  fraud,  which 
may  or  will  render  them  void  against 
creditors  J.  1  Smith's  Leading  Cases, 
524,  5th  Am.  ed. 

Whatever  the  true  rule  may  be  on 
this  point  at  law,  an  assignment  may 
unquestionably  be  made  in  equity  of 
a  title  not  yet  vested,  or  of  goods 
which  have  not  been  acquired,  which 
will  be  valid  from  the  outset  as  be- 
tween the  parties,,  and  become  bind- 
ing on  others,  upon  the  subsequent 
acquisition  of  the  property  by  the  as- 
signor, although  liable  to  be  defeated 
by  a  sale  to  third  persons,  without 
notice  of  its  existence ;  Goe  v.  Hart, 
6  American  Law  Register,  27  ;  Clem- 
son  V.  Davidson,  5  Binney,  392 ;  Ah- 
hott  V.  Goodwin,  20  Maine,  408; 
Fletcher  v.  Morey,  2  Story,  555.  The 
law  was  so  held  in  Douglass  v.  Russell, 
4  Simons,  524,  with  reference  to  a 
pledge  of  the  freight  of  a  vessel,  as  a 
security  for  advances  before  the  cargo 
had  been  put  on  board,  or  any  agree- 
ment made  for  its  carriage;  the  words 
"  freight  earned  or  to  be  earned  un- 
der any  existing  or  future  charter- 
party,  or  contract^  or  in  any  other 
manner,"  being  held  sufficiently  po- 
tent to  carry  the  amount,  which  be- 
came due  under  a  charter  party  exe- 
cuted subsequently  to  the  assignment; 
while  the  language  of  Lord  Eldon, 
In  re  The  Ship  Warre,  8  Price,  269, 
note,  goes  still  farther,  by  implying 
that  a  valid  assignment  may  be  made 
of  the  anticipated  earnings  of  a  ship 
which  the  assignor  does  not  own  at 
the  time,  and  only  contemplates  pur- 
chasing, which  would  seem  to  show 
that   the    legal   distinction  taken  in 
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Grantham  v.  Hawley,  and  Fetch  v. 
Tutin,  ante,  845,  between  an  assign- 
mentof  the  future  profits  or  increase  of 
that  which  one  has,  and  of  that  which 
one  merely  hopes  to  acquire,  does  not 
prevail  in  equity.  In  like  manner,  a 
mortgage  of  the  "oil,  head  matter,  or 
other  cargo"  which  might  be  caught 
or  brought  home  by  a  whale-ship, 
during  the  course  of  a  voyage  in  which 
she  was  then  engaged,  was  upheld 
in  Langton  v.  Horton,  1  Hare,  549, 
against  an  execution  issued  and  levied 
by  a  judgment-creditor  after  the  cargo 
had  arrived  and  come  into  the  hands 
of  the  assignee,  who  was  said  to  have 
an  implied  authority  to  take  posses- 
sion of  it  for  the  purpose  of  complet- 
ing his  title,  resulting  from  the  mort- 
gage itself,  without  the  necessity  of 
any  new  act  on  the  part  of  the  as- 
signor. The  court  said  that  even  if 
the  transaction  was  voidable  by  pur- 
chasers, it  was  still  good  against  a 
judgment-creditor,  whose  rights  could 
rise  no  higher  than  those  of  the  de- 
fendant in  the  judgment.  The  same 
view  was  taken  in  Mitchell  v.  Wins- 
low,  2  Story,  630,  of  a  mortgage  of  all 
the  tools  and  machinery  which  were 
or  might  be  placed  in  a  particular 
building,  which  was  held  to  confer 
an  equitable  lien  on  the  mortgagee, 
entitling  him  to  enter  andi  take  pos- 
session of  after  acquired  property,  as 
well  as  of  that  which  was- on  the  pre- 
mises originally,  and  paramount  to 
the  title  of  an  assignee  in  bankruptcy 
appointed  after  possession  had  been 
taken.  These  decisions  are  unques- 
tionably at  variance  with  the  language 
held  in  Tjwnn  v.  Thornton,  and  can 
only  be  reconciled  with  it  on  the 
ground,  that  while  a  license  to  take 
possession  of  after-acquired  property 
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in  pursuance  of  a  prior  assignment,  is 
equally  valid  and  irrevocable  at  law  and 
in  equity,  it  will  be  implied  in  equity 
from  the  execution  of  the  assignment, 
but  must  be  expressed  at  law.     The 
difference  in  result  may  perhaps  be 
explained  by  the  difference  of  juris- 
diction,  which  invests   a  chancellor 
with   a    discretion    unknown    to  the 
judges  of  a  common  law  tribunal,  and 
entitles  him  to    refuse   to    intervene 
when  his  intervention  would  be  in- 
consistent with   policy    and   justice. 
This  is  especially  true  when  equity  is 
asked  to  go  beyond  the  law,  and  en- 
force  the  specific  performance  of  a 
condition  or  contract,  and  every  equit- 
able assignment  depends  for  its  effect 
on  the  specific  execution  of  an  ex- 
press or  implied  agreement  to  assign, 
which  would  be  valueless  if  tested 
merely  by  legal  principles.     The  rea- 
soning of  Lord  Eldon  in  the  case  of 
In  re  The  Ship  Warre,  affords  a  fine 
example  of  the  caution  under  which 
equity  should  proceed  under  such  cir- 
cumstances, and  of  the  regard  which 
should  be   had  to  results  in  deduc- 
ing and  applying  general  principles ; 
and  his  lordship  expressed  an  opinion 
that    equitable    assignments    should 
be  confined  within  reasonable  limits, 
and   that    the    prospective    earnings 
of  a  ship  could  not  be  permanently 
severed   from   the   ship   itself   by   a 
sale,  although  they  might  be  assigned 
as  security  for  a  debt,  which  neces- 
sarily implies  that   thej'   are   to  re- 
vert  as   soon   as   the  debt   is  paid. 
When,  however,  it   becomes   neces- 
sary for   a   court   of  law   to    deter- 
mine, whether  an  interest  has  or  has 
not   passed   in   equity,   as   in   ques- 
tions arising  under  the  bankrupt  act, 
the  difference  between  the  two  juris- 


dictions ceases,  and  both  will  be  gov- 
erned by  the  rules  which  prevail  in 
courts  of  equity;  Leslie  v.    Guthrie, 

1  Bing.  N.  S.  697.  The  whole  ques- 
tion was  examined  in  Hamilton  v. 
Rogers,  8  Maryland,  301,  .where  the 
court,  after  reviewing  the  cases  of 
Lunn  V.  Thornton,  and  Mitchell  v. 
Winslov;,  held  that  the  rule  estab- 
lished in  Lunn  v.  Thornton,  must 
prevail  at  law,  and  that  those  who 
desire  to  take  advantage  of  the  prin- 
ciples laid  down  in  Mitchell  v.  Wins- 
low,  should  seek  relief  in  equity. 

There  can  be  no  doubt  that  choses 
in  action  are  governed  by  the  same 
principles,  and  may  pass  by  an  assign- 
ment executed  while  they  are  yet 
purely  contingent,  or  before  they 
have  any  actual  being;  Brooks  v. 
Hatch,  6  Leigh,  534 ;  Leslie  v.  Guth- 
rie. The  principle  was  carried  to 
its  fullest  extent  in  the  recent  case 
of  Field  V.  The  Mayor  of  New  York, 

2  Selden,  179,  and  said  to  give  validity 
to  the  transfer  of  the  right  to  compen- 
sation for  the  performance  of  a  par- 
ticular piece  of  work,  although  the 
work  had  not  been  begun  at  the  time 
when  the  transfer  was  made,  nor  any 
contract  made  to  perform  it.  The 
court  seem  to  have  been  of  opinion 
that  the  course  of  the  assignor  in  be- 
ginning the  job  and  proceeding  to  its 
completion,  gave  the  transaction  the 
certainty  which  it  might  otherwise 
have  wanted,  and  brought  it  within 
the  operation  of  the  prior  assignment. 
Few  cases,  however,  would  seem  to 
fall  more  directly  within  Lord  Bacon's 
maxim,  as  interpreted  and  applied  in 
Lunn  V.  Thornton,  ante,  than  that  of 
the  transfer  of  a  mere  expectancy  of 
profit  from  efforts,  which  the  assignor 
is  free  to  make  or  not  as  he  chooses ; 
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and  the  decisions  in  Vermont  and 
Massachusetts  would  seem  to  show, 
that  to  give  validity  to  the  assign- 
ment of  future  wages,  or  of  the  com- 
pensation due  for  subsequent  services 
of  any  sort,  the  assignor  must  be  in 
the  employment  of  the  person  for 
whom  the  work  is  done,  or  must  have 
entered  into  a  contract  to  do  it  at  the 
time  or  before  the  assignment  is  made. 
Thayer  v.  Kelley,  2  Williams,  19; 
Mulhally.  Quinn,l  Gray,  105,  ante. 
Care  is  obviously  necessary  in  the 
application  of  a  doctrine,  which  in 
some  states  of  society  might  reduce 
debtors  to  a  condition  of  qualified 
slavery,  and  we  may  ask  for  how  long 
a  laborer  can  be  precluded  from  claim- 
ing the  proceeds  of  his  toil,  and  be- 
lieve that  if  such  transactions  are 
good  when  made  by  way  of  payment 
or  pledge  for  an  existing  debt,  they 
will  be  invalid,  when  put  in  the  form 
of  a  sale  or  other  perpetual  alienation. 
This  seems  to  be  the  rule  with  regard 
to  the  future  earnings  of  a  vessel ; 
Robinson  v.  Macdcmald,  5  M.  &  S. 
228 ;  In  re  The  Ship  Warre,  8  Price, 
269 ;  and  should  be  at  least  equally 
true  where  those  of  a  man  are  in 
question. 

Although  the  authorities  are  not 
quite  consistent,  with  regard  to  the 
effect  of  a  partial  assignment  of  a  chose 
in  action,  there  are  some  points  which 
admitofbutlittle  difference  of  opinion. 
It  is  plain,  both  on  authority  and  prin- 
ciple, that  an  entire  cause  of  action 
cannot  be  split  or  severed  by  the  act 
of  one  party  without  the  consent  of 
the  other,  and  that  the  powers  of  an 
assignee  rise  no  higher  in  this,  or  any 
other  particular,  than  those  of  the  as- 
signor, from  whom  they  flow.  Hence 
however  varied  or  numerous  the  in- 


terests which  may  grow  out  of  transac- 
tions between  the  creditor  and  third 
persons,  but  one  action  can  be  brought 
against  the  debtor,  and  he  will  retain 
the  right  to  discharge  the  whole  debt 
by  a  single  payment,  without  regard 
to  the  new  and  perhaps  complicated 
relations,  which  have  been  engrafted 
upon  the  simplicity  of  the  original 
obligation.  When,  therefore,  part 
only  of  a  debt  or  fund  is  assigned,  the 
remedy  of  the  assignee  must  be  by  a 
suit,  in  the  name  of  the  assignor,  for 
the  whole  debt,  and  not  merely  for 
that  portion  of  it  which  has  been  trans- 
ferred to  himself;  The  Hull  of  a  New 
Ship,  1  Davies,  199.  And  it  would 
seem  equally  well  settled,  that  as  such 
a  suit  is  necessarily  brought  on  behalf 
both  of  the  assignor  and  assignee,  it 
will  fall  within  the  rule  applicable  to 
other  joint  interests,  and  be  bound  at 
law  by  a  release  executed  by  the  as- 
signor, whatever  may  be  the  effect  in 
equity;  Weakley  ^.Hall,  3  Ohio,  167; 
Eastman  v.  Wright,  6  Pick.  316; 
Phillips  V.  Claggett,  11  M.  &  W.  84 ; 
Rawstorne  v.  Gandell,  15  Id.  304. 
For  although  both  law  and  equity  per- 
mit and  aid  the  transfer  of  a  cause  of 
action  from  one  hand  to  another,  when 
assigned  as  a  whole,  and  not  in  parcels 
or  fragments,  because  this  merely 
shifts  the  right  of  the  creditor,  with- 
out varying  or  impairing  the  position 
of  the  debtor,  and  simply  compels  him 
to  make  payment  to  the  assignee  in- 
stead of  the  assignor,  the  case  is  wide- 
ly different  when  a  partial  assignment 
seeks  to  charge  the  debtor  with  the 
burden  of  ascertaining  the  respective 
shares  or  equities  of  the  assignor  and 
assignee,  and  paying  each  the  propor- 
tion due  to  him,  at  the  risk  of  being 
made  answerable  for  any  mistake  by 
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the  other.  If  a  debt  could  be  divided 
and  thus  converted  into  two  distinct 
obligations,  it  might  equally  well  be 
cut  up  into  twenty,  each  possessed  of 
distinct  and  separate  vitality,  and 
each  conferring  a  right  on  the  holder 
which  would  enable  him  to  demand 
an  account  and  payment. 

It  was  accordingly  held  by  the  Su- 
preme Court  of  the  United  States  in 
Mandeville  v.  Wehh,  5  Wheaton,  277, 
and  by  that  of  Massachusetts  in  Gib- 
son V.  Coohe,  20  Pick.  15,  that  a  par- 
tial assignment  of  a  debt  will  not  bind 
the  debtor  either  in  equity  or  law,  nor 
deprive  him  of  the  right  to  pay  the 
whole  to  the  assignor,  after  notice 
that  part  has  been  transferred  to  the 
assignee.  The  same  view  was  adopted 
in  Robhins  v.  Bacon,  3  Greenleaf, 
346;  Palmer  v.  Merrill,  6  Gushing, 
282,  and  Hopkins  v.  Beehee,  2  Casey, 
85,  88 ;  and  also  in  Gibson  v.  Fvaley, 
4  Maryland,  Ch.  75,  where  the  court 
were  clearly  of  opinion,  that  an  order 
drawn  on  a  particular  fund,  cannot 
operate  as  an  assignment,  unless  it 
embraces  the  whole  of  the  fund,  or 
receives  the  assent  or  sanction  of  the 
drawee. 

A  note  to  the  case  of  Morton  v. 
Naylor,  1  Hill,  588,  assumes  that  a 
different  rule  prevails  both  in  New 
York  and  England,  but  the  cases 
cited  by  the  annotator  simply  es- 
establish :  first,  that  the  assignment 
of  a  larger  demand  as  security  for  the 
payment  of  a  smaller,  transfers  the 
whole  debt,  making  the  assignee  a 
trustee  for  the  surplus;  Wheeler  v. 
Wheeler,  9  Cowen,  34;  and  next,  that 
the  assignment  of  part  of  a  debt  may 
be  rendered  valid  by  the  concurrence 
or  assent  of  the  debtor;  Ex  parte 
Alderson,  1  Maddocks,  53 ;  Yeates  v. 


Groves,  1  Vesey,  jun.  280;  Lett  v. 
Morris,  4  Simons,  607;  Bourne  v. 
Cahot,  3  Metcalf,  305.  Both  these 
propositions  are  unquestionable;  and 
are  fully  sustained  by  the  authorities 
on  both  sides  of  the  Atlantic.  In 
Lett  V.  Morris,  4  Simons,  607,  an  as- 
signment by  a  contractor,  of  part, of 
each  of  the  instalments  which  were  to 
fall  due  during  the  erection  of  a  house 
which  he  had  agreed  to  build,  was  in- 
deed held  binding  on  the  owner,  not- 
withstanding its  partial  nature  and 
operation,  but  then  he  had  assented 
to  it  by  silence,  if  not  by  action,  on 
the  one  hand,  and  the  assignee  had 
supplied  materials  to  the  contractor 
on  the  faith  of  it,  on  the  other.  The 
partial  nature  of  the  transfer  passed 
without  comment  either  from  the  court 
or  counsel,  and  there  are  no  means  of 
determining  whether  the  failure  to 
notice  it  arose  from  oversight,  or 
from  an  opinion  that  it  formed  no 
obstacle  to  the  recovery  of  the  com- 
plainant, and  was  not  worthy  of  being 
made  the  subject  of  attention.  And 
although  the  language  held  in  Morton 
V.  Naylor^  Yeates  v.  Groves,  and 
Ex  parte  Alderson,  tends  to  sustain 
the  idea,  that  a  partial  assignment 
may  be  good  of  itself,  without  the  as- 
sent of  the  debtor,  the  question  hardly 
arose  in  a  shape  for  actual  decision, 
because  the  debtor  had  expressly  as- 
sented. The  recent  case  of  Field  v. 
The  Mayor  of  New  York,  2  Selden, 
179,  however,  goes  to  the  full  extent 
of  deciding,  that  a  transfer  of  part  of 
a  debt  or  chose  in  action,  is  not  only 
good  as  between  the  assignor  and  as- 
signee, and  for  the  purpose  of  giving 
the  one  a  specific  lien  or  right  to  the 
proceeds,  when  paid  to  or  collected  by 
the  other,  but  is  also  binding  on  the 
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debtor,  and  will  preclude  him  from 
paying  the  debt  to  the  assignor  after 
notice  that  it  has  been  assigned. 
But  this  decision  can  hardly  counter- 
vail the  authority  of  the  cases  in 
which  the  point  has  been  decided  the 
other  way,  and  the  better  opinion  would 
unquestionably  seem  to  be,  that  an  as- 
signment which  attempts  to  divide  an 
entire  cause  of  action,  and  thus  create 
a  multiplicity  of  demands  out  of  a 
single  obligation,  is  not  binding  on 
the  debtor,  and  will  not  deprive  him 
of  the  right  to  pay  the  debt  into  the 
hands  of  the  person  with  whom  it  was 
originally  contracted.  The  decisions 
do  not  go  beyond  this  proposition, 
and  are  not  inconsistent  with  the  idea 
that  the  assignment  of  part  of  a  debt 
may  be  binding,  as  between  those  who 
are  parties  to  it,  and  entitle  the  as- 
signee to  bring  suit  in  the  name  of 
the  assignor  against  a  defaulting 
debtor,  because  such  a  course  merely 
calls  upon  the  latter  to  pay  the  debt, 
without  making  him  responsible  for 
the  appropriation  of  the  money  after 
it  is  paid.  But  this  is  obviously  a 
very  different  thing  from  compelling 
a  debtor  who  is  ready  and  willing  to 
meet  his  obligations,  to  undergo  the 
risk  and  trouble  of  investigating  trans- 
actions to  which  he  is  a  stranger,  and 
incurring  new  responsibilities  in  the 
performance  of  an  act  which  ought  to 
free  him  from  all  charge  or  liability ; 
Gibson  V.  Cooke,  20  Pick.  15,  18  ; 
Tiernan  v.  Jackson,  5  Peters,  580,  597. 
There  is  no  doubt,  under  any  of  the 
decisions,  that  the  assignment  of  a 
debt,  as  security  or  satisfaction  for 
one  of  smaller  amount,  is  valid,  be- 
cause, under  these  circumstances, 
there  is  no  severance  of  the  oblisra- 
tion,  and  the  assignee  acquires  a  right 


to  control  the  whole,  although  where 
a  mere  security  is  intended,  the  sur- 
plus will,  of  course,  result  to  the  as- 
signor; Wheeler  v.  Wheeler,  9  Cowen, 
34 ;  D' Arnay  v.  Chesneau,  13  M.  & 
W.  796. 

Anything  which  shows  an  inten- 
tion to  assign  on  the  one  side,  and 
from  which  an  assent  to  receive  may 
be  inferred  on  the  other,  will  operate 
as  an  assignment,  if  sustained  by  a 
sufficient  consideration.  Thus  a  pro- 
mise to  pay  out  of  a  particular  fund 
when  received,  will  be  specifically 
enforced  by  equity,  and  thus  operate 
as  an  assignment,  especially  when  the 
circumstances  are  such  as  to  show 
that  the  promise  was  given  as  a  secu- 
rity for  money  lent,  and  was  relied 
on  as  such  by  the  lender ;  Buck  v. 
Swazey,  35  Maine,  41 ;  And  in  this, 
as  in  other  agreements,  no  writing,  or 
particular  form  of  words  is  necessary, 
if  the  consideration  be  proved,  and 
the  meaning  of  the  parties  appa- 
rent. An  obligation  of  record,  or 
under  seal,  may  be  assigned  by  a 
writing  unsealed ;  Dunn"^.  Snell,  15 
Mass. 481;  DawsonY.  CoZes,  16  John- 
son, 51 ;  or  merely  by  parol ;  Ford  v. 
Stuart,  19  Johnson,  342 ;  Thompson 
v.  Emery,  7  Poster,  269.  The  same 
thing  has  been  held  of  an  assignment 
of  rent  before  it  is  due,  and  while 
savoring  of  the  realty,  and  not  merely 
of  personal  obligation;  Morton  v.  Nay- 
lor,  1  Hill,  583  ;  Esling  v.  Zantzin- 
ger,  1  Harris,  50.  The  mere  deli- 
very of  the  written  evidence  of  a  debt, 
with  an  intent  to  transfer  the  debt 
itself,  is  therefore  sufficient  to  prove 
and  constitute  an  assignment;  Jones 
V.  Witter,  13  Mass.  304 ;  Grover  v. 
Grover,  24  Pick,  261 ;  Dennis  v. 
Twitchell,  10  Metcalf,  180  ;   Titcomh 
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V.  Thomas,  5  Greenleaf,  282 ;  Little- 
fields.  Smith,  5  Shepley,  327 ;  Onion 
Y.  Paul,  1  Har.  &  J.  114;  Pres- 
cott  V.  Hull,  17  Johnson,  284 ;  Briggs 
V.  Dorr,  19  Id.  95 ;  Licey  v.  Licey, 
7  Barr,  251.  Thus  in  Mowry  v. 
Todd,  12  Mass.  284,  the  delivery  of 
a  written  contract,  was  held  a  suffi- 
cient execution  of  a  contract  to  assign 
it,  although  there  was  an  assign- 
ment in  writing  endorsed  upon  it, 
and  not  executed  by  the  assignor. 
In  like  manner  the  manual  tradition 
of  a  mortgage  may  pass  the  debt  for 
which  it  is  a  security;  Runyan  v. 
Mersereau,  11  Johnson,  534 ;  Grain 
V.  Paine,  4  Gushing,  483 ;  and  hand- 
ing over  an  execution,  evince  and 
execute  an  intention  to  transfer  the 
judgment  on  which  it  is  issued;  Jones 
V.  }Yilter,  13  Mass.  304;  Dunn  v. 
Snell,  15  Id.  481 ;  Presscott  v.  Hill, 
17  Johnson,  28 1 ;  the  delivery  operat- 
ing, in  this  as  in  other  cases,  as  the 
proof  and  consummation  of  the  con- 
tract, from  which  it  derives  its  own 
validity. 

The  same  result  will  follow  from 
every  other  act,  by  which  the  assignor 
unequivocally  relinquishes  all  control 
over  the  right  or  property  in  ques- 
tion, and  manifests  his  intention  that 
it  shall  thenceforth  be  vested  in  and 
subject  to  the  assignee.  Thus,  an 
order  payable  out  of  a  particular 
fund  belonging  to  the  drawer,  will 
enure  as  an  assignment  of  the  fund 
to  the  payee;  Walker  v.  Mauro,  18 
Missouri,  564 ;  Peyton  v.  Hallett,  1 
Gaines,  363 ;  Morton  v.  Naylor,  1 
Hill,  583 ;  Clarhy.  ilauran,  3  Paige, 
373 ;  M'Menomy  v.  Ferrers,  3  John- 
son, 72;  Crockery.  Whitney,  10  Id. 
318 ;  M'Lellan  v.  Walker,  26  Blaine, 
114;  Cults  V.  Perkins,  12  Mass.  206; 


Adams  v.   Rohinson,   1  Pick.  461 
Legro  v.    Staples,  16  Maine,  252 
Rohhins  v.  Bacon,  3  Greenleaf,  346 
Nesmith  v.  Drum,  8  Watts  &  Serg, 
9 ;  Blin  v.  Pierce,  20  Vermont,  25 
Corser  v  Craig,  1  W.  C.  G.  E.  424 
although  to  bring  this  principle  into 
action  under  the  view  taken  in  most 
of  the  states  of  the  Union,  the  order 
must  embrace  the  whole  of  the  fund 
in  the  first  instance,  or   be  ratified 
subsequently  by  the  assent  or  accept- 
ance of  the  drawee ;    Mandeville  v. 
Welch,  5  Wheaton,  277 ;  Hopkins  v. 
Beehee,  2  Gasey,  85,  88.     The  effect 
will  be  the  same,  where  the  fund  is 
not   in  existence  at  the  time  when 
the  draft  is  drawn,  and  is  the  result 
of   subsequent  sales 'or  transactions, 
if  it  be  specified  with  reasonable  cer- 
tainty in  the  draft ;  Brooks  v.  Hatch, 
6  Leigh,  534 ;  Peyton  v.  Hallett;  Cutis 
V.   Perkins.     But  to  bear  this  con- 
struction, the  order  must  be  restricted 
in  terms  to  the  particular  fund,  and 
not  be   so  worded  as  to  be  payable 
generally;  Phillips  v.   Slagg,  2  Ed- 
wards, 108 ;    Watson  v.  The  Duke  of 
Wellington,  1  Kussell  &  Mylne,  602 ; 
Mandeville  v.  Welch,  5  Wheaton,  277; 
and  a  draft,  payable  generally,  will  not 
operate  as  an  assignment,  whether  it 
takes  or  fails  of  effect  as  a  bill ;  Luff 
V.  Pope,   5  Hill,  413;    7  Id.  577; 
Cowperthwaile  v.    Sheffield,  1  Sand- 
ford,  Sup.  C.  E. ;  3  Comstook,  243 ; 
Harris  Y.  Cfcr/^,  lb.  93 ;    Greenfield's 
Estate,  12  Harris,  232,  240.     A  de- 
cision  the  other  way,   in    Corser  v. 
Craig,     1    Washington,    C.     C.    K. 
424,  must   yield   to    the   concurrent 
weight  of  authority  and  reason,  which 
show   that   a    request   to   pay  gene- 
rally out  of  any  funds,  and  whether 
the   drawee    has   any   funds   in  his 
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hands  belonging  to  the  drawer  or  not, 
cannot  operate  as  a  transfer  or  appro- 
priation of  particular  property;  and 
that  the  operation  of  a  bill  of  ex- 
change as  an  assignment,  does  not  go 
beyond  that  of  such  a  request ;  Man- 
deville  v.  Welch;  Cowpertliwaite  v. 
Sheffield;  Winter  v.  Drury,  1  Sel- 
den,  525.  The  question  was  examin- 
ed and  these  principles  applied  with 
much  ability  in  the  recent  case  of 
Hopkins  V.  Beehe,  2  Casey,  85,  where 
it  was  also  shown  that  the  remittance 
of  funds  with  a  view  to  meeting  a 
particular  bill,  or  drawing  a  bill  on 
the  fund  thus  remitted,  will  not  vary 
the  case,  nor  defeat  the  right  of  the 
drawer  to  appropriate  the  fund  to 
other  purposes.  The  dicta  in  Man- 
deville  v.  Welch  would  indeed  im- 
ply that  the  acceptance  of  a  bill 
drawn  generally,  will  give  it  that  effect 
as  an  assignment,  which  it  did  not 
possess  when  originally  drawn ;  but 
this  would  seem  at  variance  with  the 
reasoning  of  the  court  in  Hophins  v. 
Beehe,  and  would,  moreover,  involve 
and  necessitate  the  conclusion,  that 
when  bills  are  drawn  at  different  times 
and  accepted  in  the  order  in  which 
they  are  drawn,  equity  will  appropriate 
the  funds  of  the  drawer  in  the  hands 
of  the  acceptor  to  that  first  drawn,  to 
the  exclusion  of  the  last,  unless  there 
is  enough  to  pay  all.  The  accept- 
ance of  a  bill  necessarily  follows  the 
tenor  of  the  bill  itself,  and  by  impos- 
ing a  personal  liability  on  the  accep- 
tor, payable  out  of  his  own  funds 
irrespectively  of  those  of  the  drawer, 
negatives  the  idea  of  an  engagement 
to  appropriate  any  particular  fund 
to  its  payment.  The  point  arose  and 
was  decided  in  the  recent  case  of  The 
Marine  &  Fire  Ins.  Bank  of  Georgia 


V.  Jauncey,  3  Sandford,  257,  where 
it  was  held  that  the  acceptance  of  a 
draft  payable  generally,  does  not  vary 
its  nature,  nor  convert  it  into  an  as- 
signment of  the  property  remitted  on 
account  to  the  drawee;  and  the  court 
said  to  make  a  bill  of  exchange  ope- 
rate as  a  transfer  of  the  funds,  in 
view  of  which  it  was  drawn,  it  must 
cease  to  be  a  bill  in  the  sense  of 
the  law  merchant.  Remittances  may, 
however,  be  made  for  the  purpose  of 
being  applied  to  the  payment  of  a  par- 
ticular instrument,  under  circumstan- 
ces which  will  give  rise  to  a  trust,  and 
create  an  equitable  lien  or  title,  which 
may  be  enforced  on  behalf  of  all  or 
any  of  the  holders  of  the  instrument ; 
The  Marine  &  Fire  Ins.  Bank  of 
Georgia  v.  Jauncey,  1  Barbour,  486 ; 
Ex  parte  Prescott,  3  Deacon  &  Chitty, 
218. 

In  Chapman  v.  White,  2  Seldec, 
412,  checks  on  public  or  private  bank- 
ing institutions  were  said  to  stand  on 
the  same  footing  with  bills  of  ex- 
change, and  not  to  operate  as  an  as- 
signment or  appropriation  of  the  funds 
or  deposits,  against  or  on  which  they 
are  drawn.  Edmonds,  J.,  however, 
dissented  from  this  conclusion,  on  the 
ground  that  a  check  on  a  bank  dif- 
fers from  a  bill,  in  being  limited  in 
intention,  if  not  in  terms,  to  the 
money  of  the  drawer  in  the  hands  of 
he  drawee,  and  not  operating  as  a 
request  to  pay  generally,  and  conse- 
quently held  that  it  should  take  effect 
as  an  assignment,  of  so  much  of  the 
fund  as  might  be  necessary  to  pay  it. 

In  like  manner,  a  power  of  attor- 
ney to  collect  a  debt,  given  for  a 
sufficient  consideration,  may  operate 
as  an  equitable  transfer  of  the  debt 
to  the  grantee  of  the  power,  where 
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such  is  manifestly  the  intention  of 
the  parties,  or  the  purpose  for  which 
it  was  executed ;  Brooks  v.  Hatch,  6 
Leigh,  534 ;  Gerrish  v.  Sweetser, 
4  Pick.  374;  Bromley  v.  Holland, 
7   Vesey,    28;    Bergen   v.    Bennett, 

1  Caine's  Cases,  1 ;  Raymond  v. 
Squire,  11  Johnson,  47 ;  The  People 
V.  Tioga,  19  Wend,  73.  And  the 
same  result  may  follow  from  a  direc- 
tion to  one  man  to  pay  money,  which 
he  owes  or  which  is  in  his  hands,  to 
a  third  person,  on  account  or  in  satis- 
faction of  a  debt  due  to  the  latter, 
after  the  power  thus  given  has  been 
rendered  irrevocable  by  being  made 
known  to  the  creditor,  and  receiving 
his  assent  or  sanction ;  Hodgson  v. 
Anderson,  3  B.  &  C.  842;  Cleric  v. 
Laurie,  1  Hurlstone  &  Norman,  452 ; 

2  Id.  199 ;  the  foundation  of  this 
course  of  decision  being,  that  a  power 
coupled  with  an  interest  or  sustained 
by  a  contract,  cannot  be  recalled  by 
the  donor,  and  may  consequently  con- 
fer a  vested  right  or  interest  on  the 
person  by  or  for  whom  it  is  to  be 
exercised,  and  who  will  be  benefited 
by  its  execution ;  Gaussen  v.  Morton, 
10  B.  &  C.  731 ;  Knapp  v.  Alvord, 
10  Paige,  205 ;  1  American  Leading 
Oases,  587,  4th  ed. 

A  power  can,  however,  only  operate 
as  a  constructive  assignment,  and 
even  when  irrevocable  in  terms,  and 
expressed  to  be  for  the  use  of  the 
grantee,  it  may  be  shown  by  extrinsic 
evidence  that  it  was  not  intended  as 
a  transfer  of  the  debt,  and  that  he 
was  only  to  have  a  contingent  right 
to  the  surplus,  after  other  claims 
against  the  grantor  were  satisfied; 
Gerrishv.  Sweetser,  4l  Viok. '67i.  It 
was  moreover  held  in  Hunt  v.  Rons- 
maniere,  2  Mason,  342 ;  3  Id.  294 ; 


8  Wheaton,  174;  1  Peters,  1,  that  a 
power  of  attorney  to  sell  a  vessel  and 
apply  the  proceeds  in  payment  of  a 
debt  due  the  grantee,  although  so  far 
coupled  with  an  interest  as  to  be 
irrevocable  by  the  grantor,  was  yet 
in  essence  as  it  was  in  terms,  a  mere 
power  determinable  by  his  death,  and 
could  not  take  effect  as  an  assign- 
ment, nor  transfer  any  interest  in  the 
property  to  which  it  related ;  the  dis- 
tinction being  between  an  interest 
in  the  subject-matter  of  the  power, 
which  will  survive  after  death,  and  sus- 
tain the  power  as  an  incident,  and  an 
interest  in  the  execution  of  the  power, 
which  necessarily  terminates  when 
the  power  itself  reaches  its  termina- 
tion ;  1  American  Leading  Cases,  4th 
ed.  579;    Gaussen  v.  Morton,  10  B. 

6  C.  731 ;  Campanarl  v.  Woodhurn, 
15  C.  B.  400.  These  cases  were  fol- 
lowed in  Welh  v.  Walker,  7  Gushing, 
46,  and  the  principle  carried  still  fur- 
ther by  a  decision,  that  a  power  re- 
served in  a  contract  of  sale  to  the 
vendor,  to  dispose  of  the  thing  sold, 
and  apply  the  proceeds  to  the  pay- 
ment of  the  purchase-money  in  the 
event  of  non-payment  by  the  vendee, 
was  a  mere  power,  although  given  by 
an  instrument  under  seal  and  for  the 
purposes  of  a  security,  and  could  not 
be  enforced  as  against  a  subsequent' 
purchaser  who  had  bought  with  full 
notice  of  its  existence.  A  similar 
view  was  taken  in  Fuller  v.  Emerson, 

7  Cushing,  203,  and  the  question 
whether  an  order  drawn  on  a  mort- 
gagee of  chattels,  directing  him  to 
sell  them  and  pay  the  proceeds,  after 
satisfying  the  mortgage,  to  the  plain- 
tiff, in  satisfaction  of  a  debt  due  to 
him  by  the  mortgagor,  operated  as 
an  assignment,  decided  in  the  nega- 


ROW  V.  DAWSON. — RTALL  V.  EOWLES. 


361 


tive.  These  decisions  establish,  that 
a  power  to  sell  or  otherwise  dispose  of 
a  thing  for  the  benefit  of  the  person 
to  whom  the  power  is  given,  is  a 
power  only  and  not  an  assignment; 
and  it  might  have  been  thought  that 
a  power  to  demand  and  enforce  the 
payment  of  a  debt,  would  fall  within 
the  same  principle,  and  operate  solely 
as  a  power  even  when  coupled  with 
full  authority  to  apply  the  proceeds  in 
payment  of  a  debt  due  by  the  donor, 
or  in  some  other  manner  conducive  to 
the  benefit  of  the  donee.  This  view 
is  sustained  by  the  recent  case  of 
Langdon  v.  Langdon,  4  Gray,  186, 
where  it  was  held  that  a  power  to  col- 
lect a  note,  will  not  operate  as  an  as- 
signment, even  when  coupled  with  an 
interest  in  the  execution  of  the  power, 
unless  an  interest  is  given  in  the  note 
which  forms  its  subject-matter,  and 
with  respect  to  which  it  is  to  be  exer- 
cised. The  language  held  in  some  of 
the  cases  may  seem  to  tend  the  other 
way,  and  to  imply  that  a  power  to  col- 
lect for  the  use  of  the  person  to  whom 
the  power  is  given,  is  prima  facie 
an  assignment;  Gerrish  v.  Sweetser, 
4  Pick.  374;  Watson  v.  Bagaley,  2 
Jones,  164.  It  is,  however,  plain  that 
a  power  is  not  identical  with  a  grant, 
their  nature  and  mode  of  operation 
being  essentially  different,  even  when 
they  approach  each  other  most  nearly 
in  point  of  result.*  All  the  authorities 
agree  that  what  appears  on  its  face  to 
be  intended  as  a  revocable  authority, 
will  not  operate  as  an  assignment, 
whether  put  in  the  form  of  an  order 
to  make  payment,  or  a  power  to  en- 
force it ;  Clayton  v.  Fawcett,  2  Leigh, 
19 ;  Watson  v.  The  Duke  of  Welling, 
ton,  1  Kussell  &  Mylne,  602 ;  while 
the   case   of  Hunt  v.    Eousmanier, 


shows,  with  equal  clearness,  that  a 
power  does  not  lose  its  own  attributes, 
or  acquire  those  of  a  grant  by  be- 
coming irrevocable.  When,  however, 
a  power  of  attorney  contains  words  of 
assignment,  it  may  of  course  operate 
as  such;  Weed  v.  Jewett,  2  Metcalf, 
608 ;  Stimpson  v.  Fries,  2  Jones,  Eq. 
156 ;  and  where  an  assignment  or 
pledge  appears  to  have  been  intended, 
the  intention  will  not  be  defeated  be- 
cause the  parties  have  executed  a 
power  of  attorney,  as  one  of  the  means 
of  rendering  it  effectual;  Raymond 
V.  Squire,  11  Johnson,  47;  Knapp 
V.  Alvord,  10  Paige,  205 ;  Watson  v. 
Bagaley,  2  Jones,  164.  Such  a  power 
is  not  only  consistent  with  an  inten- 
tion to  assign,  but  must  be  expressed 
or  implied,  to  render  the  assignment 
of  a  chose  in  action  effectual.  But  it 
may  be  doubted  whether  a  power  can 
in  any  case  operate  as  an  assignment 
in  itself,  even  when  expressed  to  be 
irrevocable,  or  to  be  intended  solely 
for  the  use  of  the  grantee ;  Hunt  v. 
Rousmanier J  Wehh  v.  Walker;  Ro- 
gers V.  Lindsey,  13  Howard,  441. 
When,  however,  a  power  to  collect 
and  pay  over  to  or  for  the  benefit  of 
the  creditors  of  the  person  by  whom 
the  power  is  given,  has  been  executed 
by  the  donee  of  the  power,  and  the 
fund  is  in  his  hands  ready  for  distri- 
bution, the  transaction  may  acquire  the 
character  of  a  trust  and  operate  as  an 
assignment,  by  vesting  the  right  of 
property  irrevocably  in  the  benefici- 
aries; Watson  V.  Bagaley,  2  Jones, 
164;  Sharpless  v.  Welsh,  4  Dallas, 
279. 

It  is  necessary,  moreover,  in  order 
to  constitute  an  assignment,  either  in 
law  or  equity,  that  there  should  be 
such  an  actual  or  constructive  appro- 
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priation  of  thesubject-matter  assigned, 
as  to  confer  a  complete  and  present 
riglit  on  the  assignee,  even  when  the 
circumstances  do  not  admit  of  its  im- 
mediate exercise.  A  covenant  or  pro- 
mise on  the  part  of  the  debtor,  to  ap- 
ply a  particular  fund  in  payment  of 
the  debt  as  soon  as  he  receives  it,  will 
not  operate  as  an  assignment,  because 
it  does  not  give  the  covenantee  a  right 
to  the  fund,  save  through  the  medium 
of  the  covenantor,  and  looks  to  a  future 
act  on  his  part  as  the  means  of  render- 
ing it  effectual,  while  the  characteris- 
tic of  an  assignment,  is  the  relinquish- 
ment of  all  legal  or  equitable  interest 
by  the  assignor,  and  the  creation  of  a 
new  and  independent  right  in  the  as- 
signee ;  Rogers  v.  Eosack,  18  Wend. 
319;  HoytN.  AS'tory, 3 Barb.  S. 0.262; 
Cowperihwaite  v.  Sheffield,  8  Comst. 
243.  It  should  however  be  remember- 
ed, that  every  thing  will  operate  as  an 
assignment  in  equity,  which  makes  it 
a  duty  to  assign,  and  gives  one  party 
a  just  claim  to  the  rights  and  reme- 
dies of  the  other.  This  principle  lies 
at  the  foundation  of  the  doctrine  of 
subrogation,  under  which  insurers, 
guarantors,  and  in  general  all  persons 
who  have  entered  into  contracts  of  in- 
demnity, for  the  benefit  of  others,  are 
entitled  to  an  actual  or  constructive 
cession  of  the  debt  or  property  guar- 
anteed, immediately  upon  payment  of 
its  amount  or  value  to  the  creditor  or 
owner;  ante,  vol.  2,  p.  230  ;  Hart  v. 
The  Western  Railroad  Gorporation, 
13  Metcalf,  99,  108. 

When  an  assignment TFrom  its  own 
nature,  or  that  of  the  subject-matter 
assigned,,  does  not  pass  the  legal  title, 
it  can  only  be  good  as  an  executory 
contract,  and  requires  the  assent  of 
both  parties  and  the  support  of  a  con- 


sideration. There  must  consequently 
be  some  evidence  of  a  mutual  and 
final  agreement,  and  an  assignment 
contemplated  but  not  executed ;  or 
not  finally  and  fully  assented  to  by 
both  parties,  will  not  confer  any  right 
on  the  assignee  ;  Foster  v.  Lowell,  4 
Mass.  308  ;  Bank  of  Marietta  v.  Pin- 
dall,  2  Randolph,  465.  In  like  man- 
ner, the  transfer  or  delivery  of  goods 
or  securities  to  an  agent,  as  tTie  means 
and  for  the  purpose  of  paying  or  secur- 
ing a  debt  due  to  a  third  person,  will 
not  operate  as  a  legal  or  equitable  as- 
signment, nor  vest  any  title  in  the 
creditor,  because  there  is  really  no 
change  of  possession,  and  the  whole 
partakes  of  the  revocable  character  of 
the  agency ;  Scott  v.  Parker,  3  Meri- 
vale,  662 ;  Acton  v.  Woodgate,  2  M. 
&  K.  492 ;  WinkUy  v.  Foye,  2  Fogg, 
171 ;  Hopkins  V.  Beehe,  2  Casey,  85; 
Brind  v.  Hampshire,  1  M.  &  W. 
365 ;  unless  the  intention  is  to  create 
a  trust  in  the  guise  of  a  power  or  au- 
thority; Atkin  V.  Barwick,  1  Strange, 
165;  Walter  v.  Ross,  2  W.  C.  C.  R. 
283;  Sharpless  v.  Welsh,  4  Dallas, 
277;  Watson  v.  Bagaley,  2  Jones, 
164 ;  Tlie  M.  &  F.  Bank  of  Georgia 
V.  Jauncey,  1  Barbour,  486;  TFestora  v. 
Barker,  12  Johnson,  276 ;  or  when 
the  circumstances  are  such  as  to 
render  the  person  in  whose  hands  the 
deposit  is  made,  or  to  whom  the  au- 
thority is  given,  the  agent  of  both 
parties,  and  thus  enable  him  to  make 
the  transfer  irrevocable  by  assenting 
to  it  on  behalf  of  the  creditor ;  Alex- 
ayider  v.  Adams,  1  Strobhart,  47 ; 
Hodgson  v.  Anderson,  3  B.  &  C.  842, 
851.  Hence,  in  order  to  make  a 
power  or  authority  to  collect  one  debt 
or  demand,  and  apply  the  proceeds 
to  the  payment  of  another,  operate 
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as  an  assignment,  the  recipient  of  the 
authority  must  take  or  hold  it  as  ari 
agent  for  the  person  in  whose  favor  it 
is  to  be  executed,  and  not  merely  for 
him  by  whom  it  is  conferred ;  Beers 
V.  Spooner,  9  Leigh,  153  ;  Tiernan  v. 
Jachson,  5  Peters,  580  j  Grant  v. 
Austen,  3  Price,  58.  But  there  can 
be  little  doubt,  that  an  express  or  im- 
plied promise  to  receive  or  hold  goods 
or  assets  of  any  description,  for  the 
benefit  of  a  third  person,  may  give 
rise  to  a  duty  in  his  favor,  and  thus 
operate  as  an  equitable  assignment, 
on  receiving  his  sanction ;  although 
made  without  any  prior  authority  to 
represent  him,  or  act  in  any  way  in 
his  behalf;  and  this  result  will  un- 
questionably follow,  whenever  a  de- 
posit in  the  hands  of  one  man  for  the 
use  of  another,  has  been  communicated 
to  the  latter,  and  been  assented  to  by 
him ;  Creager  v.  Link,  7  Maryland, 
259 ;  Story  on  Agency,  sect.  477.  And 
while  it  is  plain  that  money  placed  by 
a  debtor  in  the  hands  of  an  agent  for 
payment  to  a  creditor,  may  be  coun- 
termanded by  the  debtor,  it  does  not 
necessarily  follow  that  the  agent  can 
withhold  it  from  the  creditor  when 
there  has  been  no  express  or  implied 
command,  and'while  the  authority  to 
make  the  payment  still  subsists  in  full 
force;   Winldey  v.  Foye. 

The  action  for  money  had  and  re- 
ceived, stands,  in  these  respects,  on 
the  same  footing  with  the  doctrine  of 
equitable  assignment,  neither  being 
applicable  unless  the  fund  in  question 
is  the  money  of  the  claimant,  and  not 
merely  the  money  of  a  third  person  to 
be  paid  to  the  claimant ;  Williams  v. 
Everett,  14  East,  582;  Tates  v.  Bell, 
3  B.  &  Aid.  643 ;  so  that  the  cases  on 
the  one,  will  generally  be  in  point  in 


questions  arising  under  the  other; 
Finney  v.  Finney,  4  Harris,  380; 
Hopkins  V.  Beebee,  2  Casey,  85,  90 ; 
Winkley  v.  Foye ;  although  equity 
may  unquestionably  go  further  in  sup- 
port of  a  trust,  than  the  law  can  do  in 
any  form  of  action ;  2  Story's  Equity 
Jurisprudence,  sect.  1041. 

A  deposit  of  money,  or  of  assets  of 
any  other  description,  in  the  hands  of 
an  agent,  as  the  means  of  obtaining 
credit  and  inducing  others  to  accept 
bills  or  make  advances  in  any  other 
form,  will,  moreover,  operate  as  an  as- 
signment in  favor  of  those  to  whom  it 
is  made  known,  and  who  evince  their 
assent  to  it  by  subsequent  action  :  be- 
cause the  law  will  then  imply  a  con- 
tract of  pledge  or  mortgage,  which 
will  fasten  upon  and  bind  the  pro- 
perty; Curran  v.  The  State  of  Ar- 
kansas, 15  Howard,  305. 

We  have  seen,  that  nothing  can  take 
effect  as  an  assignment,  which  does  not 
manifest  an  intention  to  relinquish  the 
right  of  dominion  on  the  one  hand, 
and  create  it  on  the  other ;  and  to  give 
a  contract  to  pay  out  of  a  particular 
fund,  or  that  specific  property  shall  be 
applied  to  the  payment  of  a  debt,  the 
force  and  effect  of  a  transfer,  as  dis- 
tinguished from  a  mere  contract,  it 
must  be  meant  as  an  appropriation  of 
the  fund  or  property  in  question  to 
the  use  of  the  assignee,  and  be  some- 
thing more  than  a  mere  purpose  or 
promise  to  use  or  apply  it  for  his  bene- 
fit, which  still  leaves  the  whole  in  the 
control  of  the  promisor ;  Dickenson  v. 
Phillips,  1  Barbour,  454;  Rogers  v. 
Eosach's  Executors,  18  Wend.  319; 
ffall  V.  Jackson,  20  Pick.  .194.  It 
necessarily  follows,  that  a  draft  or 
order  cannot  operate  as  an  assignment, 
unless  it  is  free  from  every  condition 
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or  limitation  inconsistent  with  a  pre- 
sent and  absolute  right  in  the  payee ; 
Clayton  v.  Fawcett,  2  Leigh,  19; 
Brooks  V.  Hatch,  6  Id.  534.  It  is 
however  plain,  that  an  order  drawn 
on  a  debtor,  and  delivered  to  a  credi- 
tor as  a  means  of  security  or  pay- 
ment, stands  on  a  very  different  foot- 
ing from  an  oral  or  written  direction 
or  request  to  the  debtor,  unattended 
by  delivery,  and  susceptible  of  being 
construed  as  a  mere  authority,  and 
not  as  a  final  and  binding  appropria- 
tion ;  Clayton  v.  Fawcett.  The  exe- 
cution and  delivery  of  an  unqualified 
order  for  the  payment  of  money  out 
of  a  particular  fund,  or  the  surrender 
of  property  of  any  description,  ad- 
dressed to  a  person  by  whom  the 
money  is  due  or  in  whose  hands  the 
property  has  been  deposited,  amounts, 
prima  facie,  to  an  appropriation  of 
the  fund,  and  will,  consequently, 
operate  as  an  equitable  assignment  in 
the  absence  of  evidence  of  a  contrary 
intention  ;  Brooks  v.  Hatch,  6  Leigh, 
534 ;  and  the  same  result  will  follow 
from  every  act  or  declaration  by  the 
owner  of  a  fund  or  debt,  founded  upon 
or  sustained  by  a  sufficient  considera- 
tion which  transfers  the  dominion  over 
it  to  another,  and  makes  it  the  duty 
of  those  in  whose  hands  it  is  placed,  to 
pay  it  to  the  latter  without  waiting  for 
the  further  intervention  of  the  owner; 
Sharpless  v.  Welsh,  4  Dallas,  277. 
In  order,  however,  to  constitute  an 
equitable  assignment,  in  this  or  any 
other  manner,  the  amount  and  na- 
ture of  the  property  assigned  must 
be  certain,  or  capable  of  being  re- 
duced to  a  certainty.  A  promise  by  a 
debtor  to  direct  his  agent  to  hand 
over  a  sufficient  amount  of  the  pro- 
perty in  his  hands,  to  cover  as  many 


of  the  drafts  held  by  the  creditor,  as 
«iay  eventually  remain  unpaid,  will  not 
confer  an  equitable  right  or  interest 
on  the  creditor  as  against  assignees 
whose  title  dates  from  an  act  of  bank- 
ruptcy, subsequent  to  the  period  at 
which  the  promise  was  given,  but  be- 
fore the  amount  due  on  the  bills  has 
been  finally  ascertained,  and  while 
the  quantity  of  property  necessary  for 
their  payment  consequently  remains 
still  uncertain;  Carvalho  v.  Burn, 
4  B.  &  Ad.  382;  1  A.  &  E.  883. 
When,  however,  the  question  subse- 
quently arose  in  equity,  it  was  decided 
the  other  way,  and  the  contract  said 
to  confer  an  equitable  lien  which  would 
be  specifically  enforced  by  chan- 
cery ;  not  only  as  between  the  parties, 
but  against  the  assignees  whose  rights 
rose  no  higher  than  those  of  the 
bankrupt  under  whom  they  claimed; 
Burn  V.  Carvalho,  7  Simons,  109; 
4  Mylne  &  Craig,  690.  This  discre- 
pancy of  opinion  is  the  more  remark- 
able, because  the  question  arose  out 
of  proceedings  in  bankruptcy,  and 
Lord  Lyndhurst,  in  giving  his  opinion 
in  the  Exchequer  Chamber,  had  ex- 
pressly taken  the  ground,  that  no  legal 
or  equitable  title  had  vested  in  the 
creditor. 

There  are  a  number  of  cases  which 
might  seem  to  imply,  that  there  can 
be  no  appropriation  until  the  assignor 
has  done  all  that  lies  in  his  power  to 
appropriate,  and  that  delivery  is,  con- 
sequently, necessary  to  the  validity  of 
an  assignment,  when  the  circumstan- 
ces are  such  as  to  render  it  practi- 
cable; Cox  V.  Hill,  6  Maryland,  274; 
Palmer  v.  Merill,  6  Cushing,  282; 
Whittle  V.  Skinner,  23  Vermont, 
531.  The  true  rule  would,  however, 
seem  to   be,  that  although   delivery 
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may  be  requisite  to  give  validity  to  a 
legal  or  equitable  transfer,  as  against 
creditors   or   hona  fide   purchasers; 
Glemson  v.  Davidson,  5  Binney,  398  ; 
1  Smitt's  Leading  Cases,  5th.  Am. 
ed.  47 ;  all  that  is  necessary,  as  be- 
tween the  parties,  is  a  contract  found- 
ed  upon   a  sufficient   consideration, 
and  specifying  the  property  with  rea- 
sonable  certainty.     Thus,  a  bargain 
and  sale  of  chattels  personal,  passes 
the  right  of  property  at  law,  without 
or  before  tender  or  payment,  and  re- 
duces the  interest  of  the  vendor  to  a 
mere  lien  for  the  purchase-money;  2 
Kent,   492 ;    Tarling  v.  Baxter,   6 
B.  &  C.  360;  DeFonckar  v.  Shot- 
tenkirk,  3  Johnson,  170;  Potter  v. 
Coward,   Meigs,   22;     Chapman  v. 
Campbell,  13  Grrattan,  105 ;  and  an 
agreement  to  sell  or  convey  may,  un- 
questionably, confer  a   present   and 
vested  interest  in  equity ;  ante,  74 ; 
although  unattended  by  a  transfer  or 
delivery  of  possession,  and  essentially 
executory  in  all  its  stipulations.     In- 
deed few  things  can  be  plainer,  than 
that  to  hold  delivery  necessary  to  the 
passage   or  transfer  of  an  equitable 
right    or    title,    would   nullify   that 
branch  of  jurisdiction,  under  which 
equity  enforces  the  specific  execution 
of  contracts,  which  is  most  generally 
resorted  to  in  consequence  of  the  want 
or  failure  of  one  party  to  complete  the 
contract,  and  deliver  to  the  other  the 
thing  sold,  or  the  deed  or  instrument 
necessary  to  execute  and  complete  the 
sale.     Moreover,  delivery  has  always 
been  held  to  have  a  special  signifi- 
cance in  the  case  of  chattels  personal, 
which  it  has  not  in  that  of  property 
of  any  other   description.      Hence, 
sales  of  stock  or  other  chases  in  action, 
and  of  chattels  real,  are  good  without 


delivery  or  change  of  possession,  even 
when  creditors  are  in  question ;   The 
United   States   v.   Vaughan,  3   Bin. 
ney,  394 ;  The  Commonwealth  v.  Wat- 
mough,  6  Wharton,  117 ;   Conant  v. 
The  Seneca   County  Bank,  1  Ohio, 
N.  S.  298  ;  Williams  v.  Downing,  18 
Pennsylvania  S.  K.    60;   1  Smith's 
Lead.  Cas.  76,  5  Am.  ed. ;  and,  conse- 
quently, cannot  be  invalid  as  between 
the  parties.     Still,  however,  nothing 
can  operate  as  an  assignment,  either 
at  law  or  in  equity,  which  does  not 
denote  an  intention  to  part  with  the 
right  of  property  on  one  side,  and  con- 
fer it  on  the  other,  or  which  is  so  es- 
sentially executory  as  to  show  that  the 
whole  was  meant  to  remain  solely  in 
contract,  and  to  be  left  open  for  future 
action.     The  law  was  so  held  in  Cox 
V.  Sprigg,  6  Maryland,  274 ;  and  an 
assignment    of    a    bond   which   was 
neither  perfected  by  delivery  nor  sus- 
tained by  a  consideration,  held  equal- 
ly invalid  as  a  gift  and  as  a  contract. 
It  is  well  settled  in  general,  that  an 
equitable  assignment  will  not  be  valid, 
unless  supported  by  a  consideration ; 
and  tho  better  opinion  seems  to  be, 
that  the  consideration  must  be  valu- 
able; Prescott  V.  Hull,  17  Johnson, 
284;  Perkinsv.  Parker,  1  Mass.  117; 
Antrohus   v.  Smith,  12  Vesey,  39 ; 
Sutton  V.  Lord  Chatwood,  3  Meri- 
vale,  249 ;  Meek  v.  Kettlewell,  1  Hare, 
464;    1   Phillips,    342;    Kennedy's 
Ex'ors  V.  Ware,  1  Barr,  445 ;  Mark 
V.  Clark,  11  B.  Monroe,  44;  Duval 
V.  Wilson,  9  Barb.  202  ;  Cannaday  v. 
Shepard,  2  Jones,  Eq.  224 ;  Ellison  v. 
Ellison,  ante,  vol.  1,  note,  p.  311,  325 ; 
Cox   V.    Sprigg,  6   Maryland,    274. 
Thus  the  assignment  of  a  judgment, 
or  of  certificates  of  stock,  by  a  writ- 
ing, without  seal,  to  the  daughter  of 
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the  assignor,  will  be  inoperative  with- 
out proof  of  some  other  consideration 
than  that  arising  out  of  the  relation 
between  the  parties;  Antrobus  v. 
Smith i  Kennedy's  Ex'ors  v.  Ware. 
And  when  the  interest  assigned  is 
contingent,  and  the  assignment  conse- 
quently invalid  at  law  as  a  grant,  it 
cannot  be  sustained  as  a  contract  in 
equity,  by  the  mere  force  of  a  seal, 
unaided  by  a  good  or  valuable  consi- 
deration ;  Meek  v.  Kettleioell. 

The  more  recent  English  cases,  how- 
ever, take  a  distinction  between  exe- 
cuted and  executory  gifts  or  transfers, 
and  hold  that  while  the  former  are 
not  good  in  the  absence  of  value,  even 
when  sustained  by  a  seal,  and  based 
on  a  meritorious  cause  or  considera- 
tion, ante,  vol.  1,  p.  311,  the  latter 
should  be  upheld  even  when  destitute 
of  legal  validity,  and  requiring  the  in- 
tervention of  chancery  to  render  them 
binding;  lb.  320;  Kekewich  v.  Man- 
ning,li  Eng.  Law&Eq.  120;  Voyle 
V.  Hughes,  23  Id.  271 ;  the  reason  ap- 
parently being,  that  every  man  should 
be  allowed  to  dispose  of  his  property 
as  he  thinks  best,  and  that  a  gift  com- 
pleted as  far  as  the  nature  of  the 
case  permits,  should  be  equally  valid 
whether  the  thing  given  be  a  chattel 
or  chose  in  action  ;  ante,  vol.  1,  p.  333. 
Several  oases  may  be  found  in  the 
United  States,  which  sustain  the  same 
proposition ;  Jones  v.  Ohenchain,  10 
Grattan,  259;  Hayes  v.  Kershaw,  1 
Sandford,  Ch.  258;  while  there  are 
others  which  go  further,  and  hold  that 
a  covenant  to  give  should  be  enforced 
by  equity,  when  the  beneficiary  is  a 
wife  or  child,  and,  consequently,  en- 
titled to  care  and  support  from  the 
giver;  ante,  vol.  1,  p.  330. 

It  has,  also,  been  held  in  a  number 


of  cases  in  this  country,  on  grounds 
closely  analogous  to  those  taken  in 
Kekewich  v.  Manning,  and  Voyle  v. 
Hughes,  that  where  the  intention  to 
transfer  the  right  of  property,  in  a 
bond  or  other  security  for  the  pay- 
ment of  money,  is  manifested  and 
proved  by  the  delivery  of  the  instru- 
ment, no  consideration  is  necessary  to 
render  it  effectual ;  Grover  v.  Grover, 
24  Pick.  261 ;  Mam  v.  Keen,  4  Leigh, 
333 ;  Dunbar  v.  Woodcock,  10  Id. 
628;  M'Nulty  v.  Cooper,  3  Gill  & 
Johnson,  214 ;  Hunter  v.  Hunter,  19 
Barbour,  631 ;  Henderson  v.  Hender- 
son, 21  Missouri,  379.  These  deci- 
sions are  inconsistent  with  the  doc- 
trine, that  where  the  legal  title  does 
not  pass,  equity  will  not  act  without 
an  express  or  implied  consideration, 
and  may  be  dangerous  in  practice, 
from  the  facility  of  proving  an  actual 
or  constructive  delivery.  Thus,  ia 
Grover  v.  Grover,  the  immediate  re- 
turn of  the  security  to  the  donor, 
which  would  have  defeated  the  gift, 
had  it  been  causd  mortis,  did  not  in- 
validate it  as  an  act  inter  vivos.  The 
delivery  of  a  bond  to  a  stranger  is 
purely  inoperative  at  law,  and  it  may 
be  doubted  whether  it  should  have 
any  greater  effect  in  equity.  It  is 
true  that  the  cancellation  of  a  bond, 
will  destroy  the  right  to  enforce  it  by 
action ;  and  a  surrender  of  the  instru- 
ment to  the  obligor,  with  authority  to 
cancel  it,  may  have  the  same  effect; 
Licey  V.  Licey,  7  Barr,  251.  But 
this  is  on  the  ground  of  a  symbolical 
and  common  law  defeasance  of  the 
right  of  suit,  and  is  inapplicable,  in 
principle,  to  an  equitable  assignment; 
2  Kent,  439.  It  must  however  be 
conceded,  that  if  the  cases  which  al- 
low delivery  to  supply  the  want  of  a 
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consideration  are  at  variance  with  pre- 
cedent, they  are  consistent  with  sound 
and  general  reason,  which  requires  that 
every  man  should  have  the  absolute 
control  of  his  property,  and  should 
have  the  same  power  of  bestowing  a 
note  or  other  chose  in  action,  upon  a 
friend  or  relative,  whom  he  desires  to 
benefit,  without  receiving  or  exacting 
anything  in  return  for  the  transfer, 
which  the  law  confers  upon  him, 
when  chattels  or  real  estate  are  in 
question.  This  has  long  been  held 
with  reference  to  donations  "  causd 
mortis;"  ante,  vol.  1,  p,  862;  and 
should  be  equally  well  settled  when 
gifts  inter  vivos  are  in  question. 

Much,  however,  still  remains  to  be 
done,  ere  it  can  be  finally  determined 
when,  and  under  what  circumstances 
a  transaction  should  be  supported  as 
a  gift,  which  fails  as  a  sale  or  con- 
tract; and  it  is  still  not  a  little 
doubtful  whether  equity  will  act  upon 
a  merely  meritorious  consideration, 
with  or  without  the  presence  and 
aid  of  a  seal.  On  reverting  to  the 
rules  by  which  chancery  was  guided 
before  the  Statute  of  Uses,  and  which 
that  statute  made  part  of  the  common 
law,  we  shall  find,  that  although  a 
seal  was  unnecessary  to  the  validity  of 
a  contract  to  convey  land  based  upon 
value,  natural  love  and  aifection  were 
insufficient  without  a  seal ;  Dennison 
V.  Goehring,  7  Barr,  175 ;  a  parol  bar- 
gain and  sale  being  valid  apart  from 
the  statute  of  enrolments,  or  when  the 
provisions  of  that  statute  are  not  in 
force;  2  Institutes,  671,  675 ;  2  Amer. 
Leading  Cases,  742  ;  while  a  deed  was 
essential  to  give  effect  to  a  settlement 
on  a  wife  or  relative,  in  the  absence 
of  a  consideration  and  of  livery  of 
of  seisin.     When,  however,  a  seal  was 


employed  and  the  transfer  put  in  the 
form  of  a  covenant  to  stand  seised, 
one  tie  of  blood  was  as  effectual  as 
another,  and  a  gift  to  a  nephew  or 
more  distant  relative,  equally  good 
with  a  conveyance  to  a  son  or  daugh- 
ter; Cornish  on  Uses,  65;  Sheppard's 
Touchstone,  512 ;  Binhinsy.  Samuel, 
10  Richardson,  66.  These  distinc- 
tions, however,  have  not  been  held 
equally  applicable  to  the  assignment 
or  transfer  of  choses  in  action;  and 
while  some  of  the  cases  treat  the  con- 
sideration of  blood  or  of  an  antecedent 
marriage,  as  wholly  unavailing,  Ud- 
wards  v.  Jones,  1  Mylne  &  Craig,  226, 
others  hold  the  claim  of  a  wife  or  child 
to  aid  or  support,  as  sufficient  to  call 
equity  into  operation,  and  induce  it  to 
enforce  a  covenant  for  their  benefit, 
while  denying  the  same  right  to  more 
distant  relations  or  connections;  Sayes 
V.  KersTww,  1  Sandford,  Ch.  258 ; 
Kennedy's  Ex'ors  v.  Ware;  Dennison 
V.  Goehring,  ante,  vol.  1,  p.  331. 
Whether  a  promise  or  assignment,  for 
the  benefit  of  a  wife  and  children, 
will  be  enforced  when  not  under  seal, 
has  not  yet  been  determined  in  this 
country,  unless  Kennedy's  Ex'ors  v. 
Ware  is  to  be  regarded  as  a  decision 
in  the  negative,  and  would  probably 
depend,  in  England,  on  whether  a  seal 
is  necessary  to  give  completion  to  a 
mere  gift,  unsustained  by  a  considera- 
tion. The  result  of  the  authorities 
for  the  present  seems  to  be,  that  while 
a  covenant  to  stand  seised  of  land  for 
the  benefit  of  a  nephew  or  cousin, 
is  valid  both  at  law  and  in  equity, 
an  executory  transfer  or  settlement  of 
stocks  or  other  choses  in  action,  will 
confer  no  equitable  right  or  title  in 
England,  and  will  not  be  enforced  by 
the  courts  of  this  country,  unless  the 
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beneficiary  is  a  wife  or  child  of  the 
donor;  Hill  on  Trustees,  S3, ante,  vol. 
1, p.  333 ;  DinJcinsY.  Samuel,  10 Rich- 
ardson, 66.  This  course  of  decision  was 
carried  to  its  extreme  consequences  in 
Edwards  v.  Jones,  1  Mylne  &  Craig, 
226,  where  it  was  decided,  that  al- 
though a  gift  of  chattels  perfected  by 
delivery  is  valid,  this  rule  does  not  ap- 
ply to  the  symbolic  delivery  of  a  chose 
in  action,  and  that  the  assignment  of 
a  bond  without  consideration  is  void, 
although  the  bond  itself  be  delivered 
to  the  assignee. 

The  wisdom  and  propriety  of  requir- 
ing something  more  than  mere  words 
to  pass  the  title  to  debts,  or  other  choses 
in  action,  are  apparent  in  all  cases 
where  the  transaction  is  executory, 
and  has  not  taken  the  form  of  an  exe- 
cuted act  or  transfer;  for,  as  equity 
permits  an  informal  promise  to  take 
effect  as  an  assignment,  it  should  rig- 
orously insist  on  proof  of  considera- 
tion, as  a  safeguard  against  fraudulent 
attempts  to  construe  loose  and  un- 
guarded expressions,  into  a  settlement 
on  some  of  the  members  of  a  family, 
to  the  exclusion  of  the  others. 

If  the  consideration  for  the  assign- 
ment, be  valuable,  it  is  not  necessary 
that  it  should  be  executory  or  contem- 
poraneous; and  it  is  well  settled,  that 
the  existence  of  an  antecedent  debt,  al- 
though insufficient  to  uphold  a  new  pro- 
mise; Hopkins  V.  Logan,  5  M.  &  W. 
241;  Vadaldn  v.  Soper,  1  Aikens,  287 ; 
will,  notwithstanding,  sustain  an  as- 
signment of  property ,  or  choses  in  action, 
as  payment  or  security;  £lin  v.  Pierce, 
20  Vermont,  25 ;  Wheeler  v  Wheeler,  9 
Cowen,  34.  This  distinction  is  equally 
just  and  philosophical ;  for  an  existing 
obligation  is  a  sufficient  cause  for  every 
transaction,  tending  directly,  or  indi- 


rectly, to  its  fulfilment,  although  in- 
sufficient to  give  rise  to  a  new  liabili- 
ty.   It  has,  accordingly,  been  decided, 
that  a  debt  due  by  the  assignor  to  the 
assignee,  will  sustain  an  assignment 
of  goods,  or  funds  in  the  hands  of  a 
third  person,  although  the  debt  may 
not  be  payable  until  a  future  day,  and 
the  assignment  be  of  the  proceeds  of 
future  consignments ;   Burn  v.  Car- 
valho,  4  Mylne  &  Craig,  690 ;  7  Si- 
mons, 109 ;   Walker  v.  Rostron,  9  M. 
&  W.  411 ;  Alexander  v.    Ghiselin, 
5  Gill,  138 ;    CanfieU  v.  Monger,  12 
Johnson,  346;    Wheeler  v.   Wheeler, 
9  Cowen,  34.     The  consideration  for 
such  an  assignment,  may  also  consist 
in  a  debt  due  by  the  assignee,  to  the 
party  who  holds  the  property  assign- 
ed.   Thus,  where  the  plaintiff  directed 
the  defendants  to  account  for  the  pro- 
ceedsof  certain  consignments  of  wheat, 
when  received,  to  one  Scarth,  who  was 
largely  their  debtor,  it  was  held  that 
this  order  operated  as  an  assignment 
as  soon  as  acted  on,  by  crediting  Scarth 
with  the  value  of  the  wheat ;  Dickin- 
son V.  Marrow,  14  M.  &  W.  713. 

In  equity,  a  mortgage  is  regarded 
merely  as  a  security  for  the  debt,  and 
whatever  transfers  the  debt,  carries 
with  it  the  mortgage ;  Green  v.  Hart, 
1  Johnson,  580;  Jackson  v.  Blood- 
get,  5  Cowen,  202 ;  Pattison  v.  EuU, 
9  Id.  747 ;  Blair  v.  Bass,  4  Black- 
ford, 539;  Slaughter  v.  Foust,  lb. 
379  ;  Dick  v.  Mawry,  9  Smedes  & 
Marshall,  448 ;  Lewis  v.  Starke,  10 
Id.  120 ;  Henderson  v.  Herrod,  lb. 
631 ;  Burdett  v.  (7%,  8  B.  Monroe, 
287  ;  Crane  v.  March,  4  Pick.^131; 
Duval  y.  M'Loskey,  1  Alabama,'708; 
Emmanuel  v.  Hunt,  2  Id.  190 ;  Rig- 
ney  v.  Lovejoy,  13  New  Hampshire, 
247 ;   Thorndike  v.  Norris,  4  Foster, 
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454;  Sheldonr.  Sill,  8  Howard,  441; 
Martin  v.  Mowlin,  2  Burrow,  969; 
the  general  rule  that  a  purchaser  is 
entitled  to  all  the  remedies  of  the 
seller,  for  the  recovery  or  proteotion 
of  the  thing  bought,  applying  with 
full  force  to  the  sale  or  assignment  of 
a  chose  in  action ;  Parmelee  v.  Dann, 
23  Barbour,  461;  Rose  v.'Baher,  13 
Id.    230;     The   Farmers'    Bank  v. 
Fordyce,  1  Barr,  454;  9  Id.  275.    A 
parol  assignment  of  a  bond  and  mort- 
gage, will,    therefore,    not    only  en- 
title the  assignee  to  enforce  the  bond 
in    the    name   of    the    assignor,   but 
confer  an  equitable  lien  on  the  land, 
as  an  incident  to  the  personal  obliga- 
tion; Rwnyan  v.  Mersereau,  11  John- 
son, 535 ;   Gillett  v.  Camphcll,  1  De- 
nio,  520 ;    Southerin  v.   Mendum,  5 
New  Hampshire,  420;  Whittemore  v. 
Gibbs,  4  Foster,  484.     But  it  will 
not  have  the  effect  of  transferring  the 
legal  title,  or  entitling  the  assignee  to 
the  use  of  legal  remedies ;   Frescott  v. 
ElUngwood,  23  Maine,  345. 

It  has  been  held  in  some  instances, 
that  when  an  assignment  is  made  of 
one  of  several  debts,  secured  by  a 
mortgage,  which  is  insufficient  for  the 
payment  of  both,  it  must  be  appro- 
priated in  the  first  instance  to  that 
held  by  the  assignee.  It  necessarily 
follows,  from  these  premises,  that  a 
subsequent  assignee  of  the  other  note 
will  stand  in  the  same  position  with 
the  assignor,  and  will  be  excluded 
from  coming  in  on  the  security,  until 
the  claim  of  the  first  is  satisfied; 
Gwathmeys  v.  Ragland,  1  Randolph, 
466 ;  Oullum  V.  Erwin,  4  Alabama, 
452;  Tlie,  Bank  of  Mobile  v.  The 
Planters'  Bank,  9  Id.  645 ;  the  prin- 
ciple being  closely  analogous  to  that 
which  prevails,  when  land  subject  to 
VOL.  III. — 24 


a  prior  lien  is  sold  to  successive  pur- 
chasers; ante,  vol.  2,  p.  237.  In 
other  oases,  however,  this  doctrine  has 
been  denied,  and  the  right  of  the 
assignor  and  assignee,  and  conse- 
quently of  those  claiming  under  them, 
to  the  benefit  of  the  mortgage,  held 
to  be  equal,  on  the  ground  that  the 
assignment  of  a  debt  does  not  consti- 
tute or  imply  a  warranty  that  it  shall 
be  paid,  nor  debar  the  assignor  from 
using  every  lien  or  security,  concur- 
rently with  the  assignee;  Henderson  v. 
Eerrod,  10  Smedes  &  Marshall,  631 ; 
Donley  v.  Hays,  17  S.  &  R.  400; 
Mohler's  Appeal,  5  Barr,  418. 

Nothing  is  plainer  than  that  an  as- 
signee of  a  debt,  or  other  chose  in 
action,  can  take  only  such  interest  as 
his  assignor  has  to  transfer,  and  will 
be  bound  by  all  equities,  binding  on 
the  latter;  DaviesY.  Austen,  1  Vesey, 
jun.  247;  Norton  v.  Rose,  2  Wash. 
R.  233;  Beebe  v.  The  Bank  of  New 
York,  1  Johnson,  529 ;  Brashear  v. 
West,  7  Peters,  608 ;  Livingston  v. 
Stubhs,  4  Johnson,  Ch.  R.  693; 
Livingston  v.  Bean,  2  Id.  479 ;  Jor- 
dan V.  Black,  2  Murphy,  30  ;  M'Ken- 
nie  V.  Rutherford,  1  Dev.  &  Bat.  14 ; 
Oliver  v.  Lowry,  2  Harrington,  46 ; 
Webster  v.  Wise,  1  Paige,  319;  Gay 
V.  Gay,  10  Id.  369;  Jeffries  v. 
Evans,  6  B.  Monroe,  119 ;  Wood  v. 
Perry,  1  Barbour,  S.  C.  114  ;  Ainslie 
V.  Boynton,  2  Barbour,  Chancery, 
291 ;  Frants  v.  Brown,  17  S.  &  R. 
287  ;  Andrews  v.  M'Coy,  8  Alabama, 
920  ;  Ragsdale  v.  Hagy,  9  Grattan, 
409 ;  Barney  v.  Grover,  2  Williams, 
391 ;  because  the  right  of  the  assignee 
is  a  mere  equity,  and  one  equity  may 
always  be  rebutted  by  another ;  The 
Bank  v.  Fordyce,  9  Barr,  275. 
Hence,  a  set-off  may  be  made,  or  a 
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-^ ioand   of  any  sort    pleaded 

to  an  action  brought  for  the  use  of 
the  assignee,  -with  the  same  effect  as 
if  the  suit  was  solely  for  the  use  of 
the    original    creditor,   and   the   de- 
fence thus  made  cannot,  be  rebutted 
by  proof  that  the  set-off  did  not  arise, 
or   that  the   cross   demand  was   not 
acquired  until  after  the  assignment, 
because  a  debtor  has  a  right  to  pro- 
tect himself  by  every  means  consist- 
ent with  the  obligation  of  the  debt; 
and  cannot  be  deprived  of  this  right, 
or  prejudiced  in  its  exercise,  by  tran- 
sactions  with  third   persons,   which 
are  not  brought  home  to  his  know- 
ledge; Louden  v.  Tiffany,  5  W.  &  S. 
367;  Rider  V.  Johnson,  8  Harris,  190. 
And  when  a  bond  or  other  contract  has 
been  procured  by  fraud,  and  is,  there- 
fore, void  in  the  hands  of  the  obligee, 
it  will  not  acquire  validity  by  a  trans- 
fer to  a  third  person ;  Ellis  v.  Mes- 
servie,  11  Paige,  467.     When,  how- 
ever, a  debtor  wilfully  admits  a  greater 
liability  than  actually  exists,  or  con- 
ceals the  equity  or  defence  on  which 
he  subsequently  relies,  such  conceal- 
ment or  admission  will  be  absolutely 
conclusive  in  favor  of  the  assignee,  if 
acted  on  by  him  in  accepting  the  as- 
signment ;  Jones  v.  Hardesty,  10  Gill 
&  Johnson,  404;  Sands,  Adm'r,  v. 
Lacoste,  5  Howard,  471 ;  Decker  v. 
Eisenhauer,  1  Penna.  R.  476;   Sar- 
geant  v.  Sargeant,  18  Vermont,  371; 
Foot  V.  Ketchum,  15  Id.  258 ;   The 
Middleton  Bank  v.  Jerome,  18  Conn. 
443;    Watson's   Ex'ors  v.  M'Laren, 
19  Wend,  bbl ;  Petrie  v.  Feeter,  21 
Id.  172.     To  bring  this  principle  into 
operation,  and  constitute  an  estoppel, 
there  must  ordinarily  be  fraud  or  false- 
hood on  one  side,  and  injury  on  the 
other;  and  it  has  consequently  been 


said,  that  the  debtor  will  not  be  pre- 
judiced by  failing  to  state  a  defence 
of  which  he  is  ignorant,  nor  unless 
his  statements  are  valid  and  acted  on 
by  the  assignee  in  taking  the  assign- 
ment; 2  Smith,  Leading  Cases,  647, 
5th  Am.  ed.     Hence,  no  admission, 
however  formally  or  solemnly  made, 
can  be  binding  on  the  debtor,  with- 
out specific  proof  that  it  has  injured 
or  prejudiced  the  assignee ;  Hall  v. 
Purnell,  2  Maryland  Ch.  137 ;  Weaver 
V.  Lynch,  1  Casey,  449 ;  nor  will  the 
debtor  be  bound  to  volunteer  informa- 
tion which  is  not  asked,  or  to  go  out 
of  his  way  for  the  purpose  of  enlight- 
ening the  assignee,  unless,  perhaps, 
where  he  has  notice  that  a  fraud  has 
been  practised  by  the  assignor,  when 
it  may  be  his  duty  to  speak  out,  or, 
at  all  events,  avoid  everything  like 
concealment ;   Mangles  v.  Dixon,  18 
English  Law  and  Equity,  82.     A  dis- 
tinction has,  however,  been  taken  be- 
tween a  positive  promise  and  a  mere 
statement  or  admission ;  and  an  as- 
surance that  the  debt  shall  be  paid, 
held  to  preclude  the  assignee  from 
contesting  it  subsequently,  on  grounds 
of  which  he  was  ignorant  at  the  time 
when  the  assurance  was  given ;  Elli- 
otts. Callan,  1  Penna.  24;  M' Mul- 
len V.  Wenner,  16  S.  &  R.  18.     An 
express  promise  of  payment,  has  also 
been  said  to  pass  a  vested  interest  to 
the  assignee,  and  preclude  a  resort  to 
a  collateral  defence,  by  way  of  set-off, 
although  not  made  until  after  the  as- 
signment, and  consequently  too  late 
to  operate  as  an  estoppel,  or  take  away 
the  right  to  disprove  the  debt  itself; 
Wiggin  v.  Damrell,  4  New  Hamp- 
shire,  69  ;   Thompson  v.  Emery,  7 
Poster,   269;    King   v.   Fowler,   16 
Mass.  397. 
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While  the  assignee  is  subject  to  all 
the  equities  of  the  debtor,  unless  the 
latter  is  cut  off  by  his  own  acts  or  ad- 
missions, there  is  more  doubt  as  to 
how  far  he  is  bound  by  those  of  third 
persons.     In  Livingston  v.  Dean,  2 
Johnson,   Ch.  479,  and  Murray  v. 
Li/lburn,  lb.  4-11,  a  strong  opinion  was 
intimated,  that  the  assignee  of  a  chose 
in  action,  is  only  subject  to  the  equi- 
ties of  the  party  bound  by  its  obliga- 
tion ;  and  this  view  derives  some  con- 
firmation from  the  language  used  in 
Taylor  v.  Gitt,  10  Barr,  428 ;  Mott 
V.  Clark,  9  Id.  399  ;  Metzgar  v.  Metz- 
gar,  1  Rawle,  227 ;  and  Moore  v.  Eol- 
combe,  3  Leigh,  597.     It  is,  notwith- 
standing,  certain,   that   no  one  can 
transfer  a  greater  interest  than  he 
himself  possesses,  and  that  as  between 
equal  equities,  priority  gives  a  right 
to  preference.     When  therefore  the 
assignor  of  a  debt  is  bound  by  equi- 
ties at  the  time  of  assignment,  the 
assignee  cannot  stand  in  abetter  posi- 
tion.    For  as  he  is  purchasing  a  mere 
equity,  he  is  not  within  the  technical 
rule,  which  protects  purchasers  of  a 
real  or  pretended  legal  title,  and  can 
have  no  right  to  require  that  other 
parties  shall  be  deprived  of  their  ante- 
rior rights,  for  the  sake  of  giving  ef- 
fect to  his  purchase ;  Willis  v.  Twam- 
lly,  13  Mass.  204;    Govell  v.   The 
Tradesman's  Banlc,  1  Paige,  131 ; 
Evertson   v.   Evertson,   5   Id.    644; 
Lindsay  v.  Wilson,  2  Dev.  &  Bat.  Eq. 
85 ;   Cockell  v.  Taylor,  15  Law  and 
Equity,  101, 110 ;  ante,  vol.  2,  p.  75. 
When  therefore  the  same  right  of  ac- 
tion is  successively  sold  or  mortgaged 
to  two  different  persons,  as  the  title 
of  both  is  a  mere  equity,  that  of  the 
first  must  be  preferred,  unless  he  has 
been  guilty  of  laches,  which  have  en- 


abled the  assignor  to  practise  a  deceit 
on  the  second,  when  the  loss  will  be 
thrown  on  the  guilty  party,  in  ease 
of  the  innocent  purchaser  ;  Garland 
v.  Harrison,  17  Missouri,  282 ;  ante, 
vol.  2,  p.  81.      Thus,  where  an  as- 
signee or  purchaser  of  stocks  or  other 
choses  in  action,  suffers  them  to  remain 
in  the  name  of  the  assignor,  without 
taking  those  steps  which  are  necessary 
or  usual  in  the  place  or  country  where 
the   transaction   occurs,  to  complete 
the  transfer,  and  put  third  persons  on 
their  guard,  he  will  be  postponed  to 
subsequent  purchasers,  who  have  been 
misled  by  his  negligence  and  want  of 
proper  caution.     The  law  was  so  held 
in  Sed/earn  v.  Ferrier,  1  Dow,  50, 
which,  although  in  some  measure  local, 
yet  rests  on  grounds  common  to  every 
system   of  jurisprudence.     That   an 
assignee  is  bound  to  use  due  diligence, 
and  will  be  postponed  to  those  who 
have  been  deceived  or  injured  by  his 
negligence,   is   fully   established  by 
Fisher  v.  Knox,  1  Harris,  622  ;  Ri- 
der Y.Johnson,  8  Id.  190;  Hendrick- 
son's  Appeal,  12  Id.  363 ;  and  also 
by  the  cases  of  Mayhin  v.  fflrhy,  4 
Eichardson,  Eq.  105,  and  Judson  v. 
Corcoran,  17  Howard,  612 ;  where 
the  view  taken  above  was  cited  and 
approved,  and  the  superiority  gained 
by  priority  in  point  of  time,  held  to 
depend  for  its  continuance  on  good 
faith  and  diligence.     Similar  ground 
was  taken  in  The  Mercantile  Marine 
Ins.    Co.  V.    Corcoran,    1   Gray,  75, 
which  shows  that  equity  will  not  in- 
terfere to  deprive  an  assignee,  who 
had  reduced  a  demand  to  possession, 
of  the  fruits  of  his  diligence,  for  the 
benefit   of    another,   who    has   been 
guilty   of   laches.      Hence,  when   a 
prior  assignee  fails  to  give  notice  of 
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the  assignment,  one  subsequent  in 
date  may  acquire  priority,  by  obtain- 
ing a  prior  decree  or  judgment;  and 
the  same  principle  is  applicable,  when 
judgment  is  obtained  against  a  debtor, 
as  garnishee,  by  an  attaching  credi- 
tor, before  or  without  a  notice  of  an 
antecedent  assignment;  Richurds  v. 
Griggs,  16  Missouri,  416.  When, 
however,  the  equities  of  persons 
claiming  under  the  original  holder 
of  a  chose  in  action,  are  equal  in 
themselves,  and  unrebutted  by  cir- 
cumstances, there  can  be  no  doubt, 
that  the  first  in  point  of  date  must 
prevail;  Muir  v.  Schenck,  3  Hill, 
228  ;  Tat/lor  v.  Bates,  5  Cowen,  376 ; 
Bradley  v.  Root,  5  Paige,  632  ;  ante, 
vol.  2,  p.  81.  The  doubts  expressed 
in  Murray  v.  Lylburn,  and  Livings- 
ton V.  Dean,  are  to  be  explained  by 
the  special  circumstances  of  those 
cases,  and  still  more  by  the  fact,  that 
the  subject-matter  in  controversy  was 
a  mortgage,  which  is  governed  by  dif- 
ferent principles  from  those  which 
apply  to  ordinary  dieses  in  action. 
A  similar  remark  applies  to  the  case 
of  Moor^  V.  Molcomhe,  where  the  as- 
signee took  a  legal  title  by  virtue  of 
the  provisions  of  an  act  of  assembly, 
and  was  therefore  beyond  the  reach 
of  an  equity,  of  which  he  had  no  no- 
tice. 

This  is  the  more  obvious,  because 
the  rule  which  limits  the  title  of  the 
buyer  to  that  of  the  seller,  is  «  ge- 
neral one,  and  reaches  beyond  the  as- 
signment of  choses  in  action,  io  that 
of  chattels  personal,  and  real  estate; 
ante,  vol.  2,  p.  72 ;  The  Commerciul 
Bank  V.  Colt,  15  Barbour,  506 ;  the 
only  exception  being,  where  the  con- 
test lies  between  a  legal  title  on  the 
one  side,  and  an  equity  on  the  other, 


or  between  a  purchaser,  who  has  taken 
every  reasonable  precaution,  and  an- 
other, who  has  been  guilty  of  a  want 
of  due  care;  ante;  Mayhin  v.  Kirhy, 
4  Richardson,  Eq.  105.      It  would, 
notwithstanding,  appear,  that  the  as- 
signor of  a  chose  in  action,  cannot  set 
up  an  equity  growing  out  of  the  as- 
signment, to  defeat  a  subsequent  pur- 
chaser without  notice  from  the  assig- 
nee.    Thus,  the  obligee  of  a  bond, 
who  has  assigned  it  absolutely,  cannot 
reclaim    it   from    a   subsequent   pur- 
chaser, who  has  paid  his  money  on 
the  faith  of  the  assignment,  on  the 
ground  of  a  subsequent  failure  of  con- 
sideration, as  between   himself  and 
the  assignee;  Taylors.  GiM,  10  Barr, 
428 ;  M'  Connell  v.  Wenrich,  4  Har- 
ris,  365.      For  although   the   right 
transferred   in   such  cases  is  a  mere 
equity,  yet  the  assignor  who  has  done 
all  that  lies  in  his  power  to  transfer  it 
to  the  assignee,  will  not  be  allowed  to 
set  aside  the  transfer  subsequently,  to 
the  injury  of  third  persons,  who  have 
acted  upon  it,  the  general  rule  being, 
that  sales  which  are  voidable  only  for 
fraud,  or  any  other  cause,  cannot  be 
avoided  after  the  rights  of  alonajide 
purchaser  have  intervened;  ante,\ol. 
2,  p.  81 ;  Kings/ord  v.  Merry,  11  Ex- 
chequer, 577;  1  Hurlstone  &  Norman, 
503  ;  Buffington  v.  Gerrish,  15  Mass. 
156;   1  Smith,  Leading  Cases,  489, 
5th  Am.  ed.     In  CockeU  v.  Taylor, 
15  Law  &  Eq.  101,  however,  the  point 
was  decided  the  other  way,  and  the  as- 
signor of  a  bond,  held  entitled  to  set 
aside  an  assignment,  on  the  ground  of 
fraud  practised  by  the  assignee,  even 
after  the  instrument  had  been  trans- 
ferred to  a  third  person,  who  had  paid 
for  it  in  ignorance  of  the  fraud  ;  ante, 
vol.  2,  p.  81. 
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It  is  a  necessary  consequence  of  the 
principles  above  stated,  that  the  assign- 
ment of  a  debt  will  not  invalidate  a 
payment  made  to  the  assignor,  unless 
notice  has  been  given  to  the  debtor, 
for  he  is  obviously  entitled  to  proceed 
in  accordance  with  his  original  under- 
taking, so  long  as  he  is  ignorant  that 
anything  has  occurred  to  vary  its  ope- 
ration; Mangles  v.  Dixon,  18  Eng. 
Law  &  Eq.  82.  But  he  will  be  bound 
by  the  assignment,  from  the  moment 
he  becomes  aware  of  its  existence,  and 
cannot  set  up  subsequent  payments  or 
equities  between  himself  and  the  as- 
signor, nor  rely  on  any  set-oiF  which 
may  be  acquired  subsequently,  as  a 
bar  to  the  right  of  the  assignee ;  Bras- 
hear  V.  West,  7  Peters,  608  ;  Bean  v. 
Simpson,  4  Shepley,  49;  Laughlin 
V.  Fairbanks,  8  Missouri,  367  ;  Gum- 
mings  v.  FuUam,  13  Vermont,  434 ; 
The  Northampton  Bank  v.  Balliet,  8 
W.  &  S.  311 ;  Philips  V.  The  Bank 
of  Lewistown,  6  Harris,  394 ;  Stew- 
art V.  Kirhland,  19  Alabama,  162. 
That  a  payment  to  a  creditor  will  dis- 
charge the  debt,  notwithstanding  an 
assignment  of  which  the  debtor  is  ig- 
norant, is  a  necessary  result  of  the 
principle,  that  legal  rights  cannot  be 
varied  by  equities,  unless  notice  is 
given  of  their  existence.  But  the 
English  authorities  go  much  further, 
and  hold  that  the  title  conferred  by 
the  assignment  of  a  chose  in  action,  is 
incomplete  until  notice  to  the  debtor, 
not  only  as  it  regards  him,  but  other 
persons,  and  may  be  avoided  by  a  sub- 
sequent assignment,  either  for  value 
or  under  the  Statutes  of  Bankruptcy. 
Thus  it  was  held  in  Ryall  v.  Bowles, 
(ante,  299,)  that  where  the  assignee 
neglected  to  give  notice  of  the  assign- 
ment to  the  debtor,  the  debt  remain- 


ed at  the  order  and  disposition  of  the 
assignor,  and  would  consequently  pass 
to  his  assignees  in  bankruptcy.  And 
it  seems  well  settled  in  English  juris- 
prudence at  the  present  day,  that  as 
between  successive  purchasers  of  a 
chose  in  action,  he  will  have  the  pre- 
ference, who  first  gives  notice  to  the 
debtor,  although  the  date  of  his  pur- 
chase be  subsequent  to  that  of  the 
other;  ante,  317. 

The  doctrine  thus  held,  is  of  recent 
adoption  in  England,  and  has  not  been 
followed  in  some  of  the  states  of  this 
country.  In  arguing  the  case  of  Eed- 
fearn  v.  Ferrier,  1  Dow,  50,  in  the 
beginning  of  this  century.  Sir  Samuel 
Romilly  treated  it  as  unknown  to  the 
English  law,  although  well  establish- 
ed in  that  of  Scotland.  It  can  hardly 
be  said  to  have  been  expressly  decided 
in  Ryall  v.  Bowles,  which  merely  de- 
termines, that  when  notice  of  the  as- 
signment is  not  given  to  the  debtor, 
the  debt  remains  within  the  control 
and  disposition  of  the  creditor,  and 
will  therefore  pass  to  his  assignees  in 
bankruptcy.  The  point  thus  decid- 
ed, turned  on  the  express  words  of 
the  statute  of  James,  and  has  little 
bearing  on  the  rights  of  assignees  in 
general.  The  necessity  for  notice  of 
the  assignment,  to  complete  the  title 
of  the  assignee,  as  against  subsequent 
claimants  under  the  assignor,  is,  how- 
ever, established  in  Connecticut,  Ver- 
mont, and  some  other  parts  of  this 
country;  Camphell  v.  Day,  16  Ver- 
mont, 358 ;  Barney  v.  Douglass,  19 
Id.  98;  Ward  v.  Morrison,  25  Id. 
593;  Loomis  v.  Loomis,  26  Id.  201; 
Cladfield  v.  Cox,  1  Sneed,  330; 
Murdoch  v.  Finney,  21  Missouri, 
138 ;  Woodhridge  v.  Perkins,  3  Day, 
364;   Judah   V.  Judd,    5  Id.   534; 
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Bishop  V.  Hdlcoinb,  10  Conn.  444'; 
Foster  V.  Mix,  20  Id.  395 ;  Adams  v. 
Leavens,  lb.  73 ;  on  the  ground  that 
the  title  cannot  be  held  to  be  out  of 
the  assignor  before  notice,  because 
until  then  a  payment  to  him  will  be 
good  both  at  law  and  in  equity.  Thus 
in  Van  Bushirk  v.  The  Hartford  F. 
Ins.  Co.,  14  Conn.  145,  it  was  said  to 
be  the  well  settled  rule  in  Connecticut, 
in  accordance  with  the  law  of  Eng- 
land, that  to  perfect  the  assignment 
of  a  chose  in  action  against  creditors 
and  subsequent  bona  fide  purchasers, 
notice  must  be  given  to  the  debtor 
within  a  reasonable  time  after  the  as- 
signment. The  practical  wisdom  of 
this  rule  is  obvious,  for  it  gives  the 
means  of  determining  between  con- 
flicting equities,  and  affords  purchas- 
ers of  choses  in  action,  a  security 
which  they  cannot  attain  under  a  dif- 
ferent system ;  Cladfield  v.  Cox.  A 
similar  view  was  taken  in  Murdoch  v. 
Finney,  and  an  assignee,  who  had 
given  notice,  held  to  be  entitled  to 
priority  over  prior  claimants,  who 
had  neglected  this  precaution  ;  while 
in  Campell  v.  Day,  and  Loomis  v. 
Loomis,  the  acts  and  admissions  of 
the  assignor,  were  said  to  be  equally 
admissible  in  evidence  against  the 
assignee,  down  to  the  period  at 
which  the  latter,  by  giving  notice, 
apprises  the  debtor  that  the  debt 
has  passed  into  his  hands,  and  out 
of  those  of  the  original  creditor.  The 
decisions  of  many  of  the  states  of 
the  Union,  are  however  the  other 
way,  and  determine  that  the  assign- 
ment of  a  chose  in  action  is  complete 
in  itself,  upon  the  mutual  assent  of 
the  assignee  and  assignor,  and  does 
not  gain  additional  validity  as  against 
third    persons,   from    notice   to   the 


debtor;  The  United  States^.  Yaughan, 

8  Binney,  394 ;  Stevens  v.  Stevens,  \ 
Ashmead,  590 ;  Bholen  v.  Cleve~, 
land,  1  Mason,  174 ;  Warren  v.  Cope- 
lin,  4  Metcalf,  594 ;  Dix  v.  Cohh,  4 
Mass.  508  ;  Woody.  Partridge,  11  Id. 
488 ;  Littlefield  v.  Smith,  17  Maine, 
327 ;  Beckwith  v.  The  Union  Bank, 
5  Selden,  211.  Thus,  in  Muir  v. 
Sclienck,  3  Hill,  228,  the  court  were 
clearly  of  opinion,  that  as  between  two 
assignees  of  a  debt,  priority  of  notice 
to  the  debtor,  would  not  affect  the 
superiority  of  right  growing  out  of 
priority  of  assignment,  and  that  a  pro- 
mise to  the  second  assignee  before  no- 
tice of  the  first,  would  not  justify  a 
payment  to  him,  after  such  notice  had 
been  given. 

The  courts  of  New  York  regard  a 
mortgage  as  a  mere  chose  in  action, 
and  hold,  in  consequence,  that  the  as- 
signee takes  no  better  title  than  the 
assignor,  and  will  be  subject,  not  only 
to  the  equities  of  the  mortgagor,  but 
to  those  of  third  persons.  Thus,  where 
lands  were  resold  by  a  purchaser,  who 
took  two  mortgages  for  the  purchase- 
money,  and  assigned  one  of  them  to 
the  original  vendor  as  security  for  the 
amount  due  to  him,  with  an  under- 
standing that  it  should  have  priority 
over  the  other,  it  was  held  that  this 
understanding  bound  a  subsequent 
assignee  of  the  second  mortgage,  al- 
though without  notice;  Van  Ren- 
selaer  v.  Stafford,  Hopkins,  Ch.  569 ; 

9  Cowen,  316 ;  (ante,  vol.  2,  p.  81.) 
And  in  Poillon  v.  Martin,  1  Sand- 
ford,  Chancery,  569,  this  doctrine 
was  carried  to  the  extent  of  deciding, 
that,  where  the  assignment  of  a  mort- 
gage has  been  procured  by  fraud,  it 
may  be  set  aside,  not  only  as  against 
the  assignee,  but  against  subsequent 
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piircliasers  for  value,  and  without 
notice.  The  more  recent  cases"  of 
Peahody  v.  Fenton,  3  Barbour,  Ch. 
451,  and  Sweet  y.  Van  Wyck,  lb.  647, 
tend  ia  the  same  direction,  although 
decided  chiefly  on  other  grounds. 
This  course  of  decision  seems  to  be 
both  unsound  and  dangerous.  A  mort- 
gage is  undoubtedly  a  chose  in  action, 
but  it  is  a  cJiose  in  action,  fortified  and 
supported  by  the  possession  of  the 
legal  title  in  the  estate  mortgaged 
Wilt^ire  v.  Rabbits,  14  Simons,  76 
Andrew  Newport's  case,  Skinner,  423 
Conard  v.  The  Atlantic  Ins.  Co.,  1 
Peters,  386,  441 ;  1  Smith's  Leading 
Cas.  662,  5th  Am.  ed.  It  is  true  that 
the  assignment  of  a  mortgage,  is  so  far 
within  the  rule  which  regulates  the 
assignment  of  other  choses  in  action, 
that  the  assignee  is  subject  to  the 
state  of  the  accounts  between  the 
mortgagor  and  the  mortgagee,  not 
only  at  the  time  of  the  assignment, 
but  subsequently,  and  until  notice  has 
been  given  to  the  mortgagor ;  Matthews 
V.  Wallwyn,  4  Vesey,  118 ;  Williams 
V.  Sorrell,  lb.  389 ;  Glute  v.  Robin- 
son, 2  Johnson,  595;  The  Niagara 
Bank  V.  Rosevelf,  9  Cowen,  409 ; 
Mtch  V.  Cotheal,  2  Sandford,  Ch.  29 ; 
Hanley  v.  Carroll,  3  Id.  301;  The 
N.  T.  Life  and  Trust  Co.  v.  Smith, 
2  Barbour,  Ch.  82;  Reed  v.  MarbU, 
10  Paige,  409 ;  Eodgdon  v.  Naglee, 
5  W.  &  S.  217;  MFarlane  v.  Griffith, 
4  W.  C.  C.  K.  585 ;  The  U.  S.  v. 
Sturges,  1  Paine,  525;  Watkins  v. 
Worthington,  2  Bland,  509;  and  will 
be  bound  by  payments  after  the  as- 
signment, but  before  the  mortgagor  is 
aware  that  it  has  been  assigned ;  Wil- 
liams V.  Sorrell,  lb.  389 ;  -The  N.  Y. 
Life  and  Trust  Co.  v.  Smith;  Raw- 
ley  V.  Carroll;  Watkins  v.  Worthing- 


ton ;  and  indeed  by  every  act  of  the 
latter  which  would  have  been  good 
had  no  assignment  been  made;  ante, 
873.  This  is  obviously  because  the 
right  given  by  a  legal  title,  is  bound 
by  all  equities,  of  which  the  holder 
has  actual  or  constructive  notice,  and 
because  the  mortgage  bears  notice 
on  its  face,  of  the  right  of  the  mort- 
gagor to  redeem  his  estate  by  the  pay- 
ment of  the  bond,  and  can  subject  the 
assignee  to  no  danger  against  which  it 
is  not  in  his  power  to  guard,  by  making 
proper  inquiries  of  the  mortgagor,  and 
giving  him  notice.  But  it  is  equally 
obvious,  that  the  purchase  of  a  mort- 
gage does  not  imply  notice  of  the 
equities  of  third  persons,  and  that  it 
must  be  impossible  for  the  assignee  to 
ascertain  their  existence  by  inquiries, 
which  he  has  no  clue  to  guide.  It  is, 
therefore,  both  unjust  and  inexpe- 
dient, to  deprive  him  of  the  protec- 
tion afforded  by  the  possession  of  the 
legal  estate,  against  dangers  from 
which  he  cannot  protect  himself.  It 
is,  accordingly,  well  settled  in  Eng- 
land, that  the  assignment  of  a  mort- 
gage for  value,  and  without  notice, 
gives  the  assignee  all  the  rights  of  a 
bona  fide  purchaser,  and  exonerates 
him  from  all  other  equities  than  those 
of  the  mortgagor.  And  the  law  would 
probably  be  held  the  same  way  in 
most  of  the  states  in  this  country; 
lI'Farlane  v.  Griffith,  4  W.  C.  C.  R. 
585 ;  ante,  vol.  2,  p.  82.  In  Motl  v. 
Clarlc,  9  Barr,  399,  it  was  decided, 
that  the  assignee  of  a  mortgage  for 
value,  and  without  notice,  was  to  be 
considered  as  a  purchaser,  and  was 
therefore  entitled  to  protection  against 
the  equity  of  a  third  person,  although 
binding,  both  on  the  mortgagor  and 
mortgagee  at  the  time  of  the  assign 
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ment.  Similar  ground  was  taken  in 
Philips  v.-  The  Bank  of  Lewistown, 
6  Harris,  394,  where  the  court  said 
that  a  mortgagee  stood  on  the  foot- 
ing of  a  purchaser,  and  that  his  as- 
signees would  be  protected  against 
latent  equities  of  which  he  had  no 
notice.  And  in  James  v.  Morey,  2 
Cowen,  246,  the  court  held  that  the 
principle  of  Matthews  v.  Walwyn, 
only  applies  in  favor  of  the  mort- 
gagor, and  that  an  assignee  is  not 
bound  by  equities  arising  out  of  tran- 
sactions between  the  mortgagee  and 
third  persons.  This  doctrine  accords 
with  the  decisions  of  Chancellor 
Kent  in  Livingston  v.  Dean,  and 
Murray  v.  Lylhurn,,  and  must  be  re- 
garded as  law,  notwithstanding  the 
cases  which  point  the  other  way. 

It  has  already  been  stated,  that 
the  title  conferred  by  the  assignment 
of  a  cliose  in  action,  is  recognized  at 
law  as  well  as  in  equity,  and  is 
equally  favored  at  the  present  day  in 
both  jurisdictions ;    Westohy  v.  Bay, 

2  Ellis  &  Blackburne,  605.  From 
the  moment  at  which  notice  of  the 
assignment  is  given,  the  assignee  be- 
comes the  owner  of  the  debt,  and  en- 
titled to  protection  against  both  the 
assignor  and  the  debtor,  Morton  v. 
Naylor,  1  Hill,  583 ;  Lovely  v.  Cald- 
well, 4  Alabama,  684;  Blin  v.  Pierce, 
20  Vermont,  25 ;  Bryant  v.   Dana, 

3  Gilman,  343 ;  DuncMee  v.  The 
Greenfield  Mill  Co.,  3  Foster,  245, 
who  will  both  be  compelled  to  use 
their  legal  rights,  in  due  subordina- 
tion to  his  equity.  A  payment  to  the 
assignor,  after  notice  or  knowledge  of 
the  assignment,  consequently,  will  not 
be  a  defence  to  an  action  brought  in  his 
name,  but  for  the  benefit  of  the  assig- 
nee ;  and  while  the  right  of  set-off  can- 


not be  taken  away  or  invalidated  by  a 
notice  given  after  it  originates  or  is  ac- 
quired, the  debtor  will  still  be  bound 
to  exercise  it  in  good  faith,  and  with- 
out prejudicing  the  assignee,  except 
in  so  far  as  may  be  necessary  to  pro- 
tect himself.  Hence,  when  one  of 
two  debts  between  the  same  parties  is 
assigned,  and  notice  of  the  assignment 
given  to  the  debtor,  he  will  be  bound 
to  apply  a  set-off  equally  applicable  to 
both,  to  that  which  is  still  retained  by 
the  original  creditor,  and  will  not  be 
entitled  to  pay  the  latter  and  then  set 
up  the  cross  demand  as  an  answer  to 
the  other;  Berry  v.  The  Church,  7 
Maryland,  564.  "Courts  of  law," 
said  Story,  J.,  in  Welch  v.  Mande- 
ville,  1  Wheaton,  233,  "take  cog- 
nizance of  the  assignment  of  cJioses 
in  action,  and  afford  the  assignee 
every  protection,  not  inconsistent  with 
the  established  principles  and  modes 
of  procedure,  which  govern  tribunals 
proceeding  according  to  the  course  of 
the  common  law.  They  will  not, 
therefore,  give  effect  to  a  release  pro- 
cured by  a  covenous  combination  with 
the  assignor,  in  fraud  of  the  assign- 
ment, nor  permit  the  assignor  to  in- 
terfere injuriously  with  the  conduct 
of  any  suit  brought  to  enforce  the 
rights  passed  under  it."  In  accord- 
ance with  this  doctrine,  it  is  tho- 
roughly well  established,  both  in  this 
country  and  in  England,  that  a  re- 
lease given  by  an  assignor  after  the 
assignment  of  a  debt,  is  fraudulent 
on  his  part,  and  will  be  void  on  that 
of  the  debtor,  if  accepted  by  hini 
after  notice  of  the  assignment;  John- 
son V.  Holdsworth,  4  Dowl.  P.  C.  63 ; 
Payne  v.  Rogers,  1  Douglass,  407; 
Legh  v.  Legh,  1  Bos.  &  Pul.  447 ; 
Ilickey   v.    Burt,    7    Taunton,   48 ; 
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Mountstephen  r.  Brooke,  1  Chitty, 
390;  Innell  v.  Newman,  4  B.  & 
Aid.  419 ;  Manning  v.  Cox,  7  Moore, 
617 ;  Barker  v.  Richardson,  1  Y.  & 
J.  362;  Phillips  v.  Glagett,  11  M. 
&W.  84;  The  Reservoir  Co.  v.  Chase, 
14  Conn.  123 ;  Bulkley  v.  Landon, 
3  Id.  76;  Strong  v.  Strong,  2  Aiken, 
373 ;  Bartlett  v.  Pearson,  29  Maine, 
9;  Parker  v.  Kelly,  10  Smedes  & 
Marshall,  184;  Webb  v.  Steele,  13 
New  Hampshire,  230 ;  Anderson  v. 
Miller,  7  Smedes  &  Marshall,  586; 
Andrews  v.  Becker,  1  Johnson,  Cases, 
411 ;  Blake  v.  Buchanan,  22  Verm. 
548  ;  and  this  rule  applies  whenever 
the  circumstances  are  such  as  to  make 
it  the  duty  of  the  creditor  to  assign, 
although  he  may  not  have  executed 
an  actual  assignment;  Hart  v.  The 
Western  Rail  Road,  13  Metcalf,  99 ; 
equity  regarding  that  as  done  which 
the  parties  ought  and  are  compellable 
to  do.  When  a  release  is  void  for 
fraud  on  the  party  releasing,  the  fraud 
must  be  replied,  and  the  question  left 
to  the  jury;  Wild  v.  Williams,  6  M. 
&  W.  490.  When,  however,  the 
fraud  is  on  the  equitable  rights  of 
third  persons,  claiming  by  assignment 
under  the  nominal  plaintifiF,  the  ordi- 
nary course  in  England  is  to  set  the 
plea  aside  on  motion ;  Phillips  v. 
Clagett,  11  M.  &  W.  84.  This  prac- 
tice was  followed  in  Green  v.  Beatty, 
1  Coxe,  142,  where  it  was  said  to  be 
an  absurdity,  to  plead  the  plaintiff's 
own  fraud  in  support  of  his  action. 
The  usual  course  in  this  country  has 
been,  notwithstanding,  to  reply,  settino- 
forth  the  assignment  as  an  equitable 
bar  to  the  operation  of  the  release. 
In  Say  v.  Dascomh,  1  Hill,  552,  an 
attempt  was  made  to  give  the  assign- 
ment in  evidence,  in  support  of  a  tra- 


verse of  pleas  of  set-off  and  payment, 
But  it  was  held  by  the  court,  that 
whenever  an  assignment  is  relied  on 
as  an  avoidance  of  a  defence,  which 
would  have  been  good  as  between  the 
original  parties  to  the  obligation,  it 
must  be  set  forth  specially  in  the  re- 
plication. "  The  plaintiff,"  said  Bron- 
son,  J.,  "instead  of  taking  issue  on 
the  plea  of  payment,  should  have  re- 
plied the  assignment  and  notice ;  and 
there  should  have  been  a  like  repli- 
cation to  the  plea  of  set-off,  instead 
of  a  general  denial  of  the  matters 
alleged  in  the  plea.  I  am  not  aware 
that  this  point  has  been  directly  ad- 
judged, but  in  all  the  cases  I  have 
noticed  when  a  defence  as  against  the 
nominal  plaintiff  has  been  pleaded, 
the  replication  has  been  special,  set- 
ting up  the  assignment  and  notice. 
In  Littlejield  v.  Storey,  3  John.  K. 
425,  one  of  the  pleas  was  payment. 
In  Raymond  v.  Squire,  11  Id.  47,  a 
release  was  pleaded;  also  an  accord 
and  satisfaction.  In  Dawson  v.  Coles, 
16  Id.  51,  there  were  pleas  of  pay- 
ment, release,  and  a  former  suit  and 
recovery  by  the  plaintiff.  In  Briggs 
V.  Dorr,  19  Id.  95,  a  release  was 
pleaded,  and  there  was  a  like  plea  in 
Wheeler  v.  Wheeler,  9  Cowen,  84; 
and  in  Wheeler  v.  Raymond,  5  Id. 
231,  satisfaction  was  pleaded.  In 
each  of  these  cases  the  replication 
was  special,  stating  an  assignment  and 
notice  before  the  defence  set  up  by 
the  plea  arose,  and  averring  that  the 
action  was  brought  in  the  name  of  the 
nominal  plaintiff  for  the  benefit  of 
the  assignee."  And  in  Eastman  v. 
Wright,  6  Pick,  316,  it  was  decided 
that  the  court  will  not  interfere  on 
motion,  and  that  whatever  the  nature 
of  the  fraud  relied  on  in  avoidance  of 
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a  release,  its  existence  is  a  question 
for  the  jury. 

Although  the  assignee  of  a  chose 
in  action,  is  regarded  as  the  owner 
both  at  law  and  in  equity,  he  cannot 
enforce  his  right  by  a  suit  in  his  own 
name  in  either  jurisdiction.  This 
rule  is  too  well  settled  for  comment 
as  it  regards  actions  at  law,  and  ad- 
mits of  few  exceptions  in  equity. 
The  assignee  of  a  debt  cannot  there- 
fore file  a  bill  for  the  purpose  of  com- 
pelling payment,  unless  on  special 
grounds,  or  when  the  debt  is  of  equit- 
able origin ;  Motteux  v.  The  London 
Assurance  Go.,  1  Atkyns,  545 ;  The 
Ontario  Bank  v.  Mumford,  2  Bar- 
bour, Ch.  596 ;  Adair  v.  Winchester, 
7  Gill  &  Johnson,  114;  Gover  v. 
Christie,  2  Har.  &  Johnson,  67 ;  Car- 
tew.  The  United  Ins.  Co.,  1  Johnson, 
Ch.  463 ;  Smiley  v.  Bell,  Martin  & 
Yerger,  378  ;  Doggett  v.  Eart,  5  Flo- 
rida, 215.  When,  however,  the  de- 
mand assigned  is  equitable  in  its  own 
nature,  the  assignee  must  necessarily 
come  into  equity  to  enforce  it,  and 
he  may  be  entitled  to  adopt  the  same 
course,  when  he  has  been  deprived 
of  the  power  of  redress  at  law,  by 
collusion  between  the  assignor  and 
the  debtor,  subsequently  to  the  assign- 
ment; Lenox  V.  Roberts,  2  Whea- 
ton,  373 ;  Boush  v.  Mosely,  4  Ean- 
dolph,  392.  The  assignee  has  also  been 
held  to  have  a  foothold  in  equity 
when  the  assignment  is  partial,  or 
when  parcels  of  the  same  debt  are 
assigned  to  different  persons,  and  a 
court  of  law  might  be  incompetent 
to  adjust  the  amount  due  to  the  dif- 
ferent claimants ;  Field  y.  The  Mayor 
of  New  York,  2  Selden,  179. 

The  refusal,  both  of  law  and  equity, 


to  permit  th^  party  entitled  to  a  well 
recognized  right,  to  enforce  it  in  per- 
son, or  without  a  recourse  to  the  fic- 
tion of  suing  in  the  name  of  another 
who  has  departed  with  all  right,  and 
is  allowed  to  have  no  control  over  the 
action,  which  he  is  feigned  to  have 
brought,  may  seem  an  anomaly  in 
jurisprudence,  but  it  is  the  necessary 
result  of  the  course  of  legal  proce- 
dure, and  of  the  peculiar  relation  in 
which  equity  stands  to  law.  If  the 
assignee  of  a  chose  in  action  were  per- 
mitted to  sue  in  his  own  name,  the 
result  would  be  to  render  the  assignor 
a  competent  witness,  and  thus  the 
oath  of  the  actor  in  any  controversy 
would  become  admissible,  on  his  go- 
ing through  the  form  of-  an  assign- 
ment, while  that  of  the  defendant 
would  be  excluded;  Thurman,  v. 
Wells,  18  Barbour,  500.  And  if  an 
assignee  could  ground  a  bill  in  equity, 
on  the  equitable  nature  of  his  title 
under  the  assignment,  not  only  would 
fictitious  assignments  be  resorted  to 
for  the  purpose  of  giving  jurisdiction, 
but  controversies  properly  of  legal 
cognizance,  would  be  withdrawn  from 
the  courts  of  law,  by  the  act  of  one 
of  the  parties,  without  the  assent  of 
the  other.  Nothing,  therefore,  is 
more  necsssary,  than  the  rule  which 
excludes  an  assignee  from  equity,  and 
compels  him  to  sue  in  the  name  of  the 
assignor  at  law.  The  view  thus  taken 
seems  to  have  been  verified  by  the  re- 
sults which  have  followed  under  the 
new  code  of  procedure  in  New  York, 
where  we  find  the  courts  laboring  to 
restrict  the  right  of  assignment  to 
obviate  the  evil  consequences  which 
have  followed  from  allowing  the  as- 
signor to  sue  in  his  own  name,  and 
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call  the  assignee  to  support  the  claim 
hy  his  testimony;  Thurman  v.  WeUs, 
18  Barbour,  500  ;  ante,  336. 

It  is  stated  above,  by  the  English 
editor,  that  the  assent  of  the  debtor 
to  the  assignment  of  the  debt,  will 
render  him  liable  to  the  assignee  at 
law,  and  not  merely  as  before  in  equi- 
ty. This  is,  however,  an  over  state- 
ment of  the  law  as  held  in  England, 
and  even  in  this  country ;  Jessell  v. 
The  Williamsburgh  Ins.  Co.,  3  Hill, 
88.  A  past  debt  is  not  a  sufficient 
consideration  in  itself,  to  sustain  a 
new  promise  to  the  creditor,  and  much 
less  to  a  third  person ;  Hopkins  v. 
Xogan,  5  M.  &  "W.  241 ;  Tadakin  v. 
Soper,  1  Aiken,  287 ;  2  American 
Leading  Cases,  182,  4th  ed.  Hence, 
the  English  cases  require,  in  order  to 
give  an  assignee  of  a  debt  a  right  of 
suit  against  the  debtor,  not  merely  an 
express  promise  on  the  one  side,  but 
a  new  consideration  moving  from  the 
other.  Such  a  consideration  may  be 
found,  in  the  forbearance  or  extin- 
guishment of  an  antecedent  right  of 
suit  against  the  assignor,  or  any  other 
person.  When,  therefore,  the  assign- 
ment of  one  debt,  is  accepted  in  pay- 
ment of  another,  the  extinguishment 
of  the  latter,  is  a  sufficient  considera- 
tion to  sustain  a  promise  to  pay  the 
former;  Wilson  v.  Coupland,  5  B.  & 
Aid.  228 ;  Hodgson  v.  Anderson,  3 
B.  &  C.  842 ;  Lacy  v.  MNeile,  4  D. 
&  R.  7.  But,  in  the  absence  of  a 
new  consideration,  arising  in  this  or 
some  other  manner,  the  assent  or  even 
the  express  promise  of  the  debtor,  will 
not  entitle  the  assignee  to  an  action 
in  his  own  name,  under  the  law  of 
England;  Cuxon  v.  Chadley,  3  B. 
&  C.  591 ;  Wharton  v.  Walker,  4  Id. 
163 ;  Fairlie  v.  Denton,  8  Id.  395. 


Some  of  the  English  decisions 
might  lead  to  the  inference,  that  to 
sustain  such  a  promise  there  must  be 
a  tripartite  agreement  between  the 
debtor,  the  creditor,  and  the  assignee, 
and  that  the  suspension  or  extinguish- 
ment of  a  right  of  action  on  the  part 
of  the  assignee  against  the  assignor, 
will  not  be  sufficient,  unless  coupled 
with  a  similar  waiver  of  the  assignor's 
right  of  suit  against  the  debtor;  Whar- 
ton V.  Walker;  Cuxon  v.  Chadley. 
It  is,  however,  obvious  both  on  prin- 
ciple and  authority,  that  all  that  is 
necessary  to  sustain  any  promise,  is  a 
sufficient  consideration  moving  from 
the  promisee;  Pcate  v.  Dicken,  1 
Cr.  M.  &  R.  422;  and  this  rule  holds 
good,  whether  the  promise  be  for  the 
payment  of  a  debt  previously  due  to 
a  third  person,  or  relates  wholly  to  a 
new  and  distinct  obligation.  When- 
ever, then,  the  assignment  of  a  debt 
is  in  consideration  of  money  paid,  or 
of  a  right  of  action  forborne  or  extin- 
guished, in  reliance  upon  a  eotempo- 
raneous  or  antecedent  promise  of  pay- 
ment given  by  the  debtor,  the  assignee 
will  be  entitled  to  enforce  the  promise 
by  action ;  Fenner  v.  Meares,  2  W. 
Bl.  1268;  Hodges  v.  Eastman,  12 
Vermont,  358 ;  Morse  v.  Bellows,  7 
New  Hampshire,  549;  2  American 
Leading  Cases,  185,  4th  ed. 

The  law  has  been  held  the  same 
way  in  some  of  the  American  cases, 
and  the  right  of  the  assignee  to  en- 
force a  promise  by  the  debtor,  treated 
as  dependent  on  the  existence  of  a  new 
consideration,  either  in  the  shape  of 
the  extinction  of  an  antecedent  right 
of  action  against  the  assignor,  or  of 
the  expenditure  of  money  in  the  pur- 
chase of  the  debt ;  Grover  v.  Sims,  5 
Blackford,  498;  FslingY.  Zantzinger 
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1  Harris,  50 ;   Warren  v.   Wheeler,  8 
Shepley,  484. 

But  there  are  other  eases  whioli 
proceed  on  a  different  doctrine,  and 
hold  that  the  equitable  obligation 
■which  grows  out  of  the  assignment 
of  a  debt  to  make  payment  to  the  as- 
signee, (ante,  376,)  although  not  suf- 
ficient in  itself  to  sustain  an  action, 
will  become  so  when  clothed  with  an 
express  promise  on  the  part  of  the 
debtor.  Traces  of  this  doctrine  may 
be  found  in  the  English  authorities  ; 
Israel  v.  Douglas,  1  H.  Bl.  239 ;  and 
it  has  been  authoritatively  established 
in  most  of  the  states  of  this  country ; 
Steward  v.  Eden,  2  Caines,  150; 
Compton  V.  Jones,  4  Cowen,  13 ; 
Eord  V.  Adams,  2  Barbour,  S.  C. 
849 ;  Greer  v.  Archer,  lb.  420  ; 
Crocker  v.  Whitney,  10  Mass.  316 ; 
Mowry  V.  Todd,  12  Id.  218 ;  Wilson 
V.  Hill,  3  Metcalf,  66 ;  Bourne  v. 
Cabot,  lb.  305 ;  Jachman  v.  Bowher, 
4  Id. ;  Tiernan  v.  Jackson,  5  Peters, 
580 ;  Moore  v.  Wright,  1  Vermont, 
97 ;  Hodges  v.  Eastman,  12  Id.  358 ; 


Hills  V.  Pierce,  18  Id.  444 ;  Smith 
V.  Berry,  6  Shepley,  322  ;  Gordon  v. 
Downey,  1  Gill,  41;  Thompson  v. 
Emory,  7  Foster,  269;  Clark  v. 
Thompson,  2  Rhode  Island,  246 ;  2 
American  Leading  Cases,  185,  4th 
ed.  Hence,  a  draft  drawn  on  a  par- 
ticular fund,  or  payable  out  of  the 
amount  due  on  a  particular  debt  or 
account,  followed  and  ratified  by  an 
acceptance,  will  constitute  a  good 
cause  of  action,  on  which  a  recovery 
may  be  had  in  assumpsit ;  Prentiss 
V.  Foster,  2  Williams,  742  ;  Williams 
V.  Fullerton,  20  Vermont,  346.  But 
as  under  these  circumstances,  the  le- 
gal right  is  founded  on  the  equitable 
obligation,  there  must  be  a  good  as- 
signment in  equity,  to  render  the  pro- 
mise binding  in  law;  Pope  v.  Luff, 
5  Hill,  413;  7  Id.  578;  Quin  v, 
Hanford,  1  Id.  82  ;  Ford  v.  Adams. 

2  Barbour,  S.  C.  349  ;  Bluntv.  Boyd, 

3  Id.  209 ;  Ramsdale  v.  Horton,  3 
Barr,  330 ;  2  American  Leading 
Cases,  193,  4th  ed. 


COMPROMISE. — SEPARATE   MAINTENANCE. 

[*684]  *STAPILTON  v.  STAPILTON. 

AUGUST  2,  1739. 
REPORTED    1   ATK.    2. 

Compromise — Family  Arrangement.] — An  agreement  entered  into  upon 
a  supposition  of  a  right,  or  of  a  doubtful  right,  though  it  after  comes  out 
that  the  right  was  on  the  other  side,  shall  be  binding,  and  the  right  shall 
not  prevail  against  the  agreement  of  the  parties  ;  for  the  right  must  always 
be  on  one  side  or  the  other ;  and,  therefore,  the  compromise  of  a  doubtful 
right  is  a  sufficient  foundation  of  an  agreement. 

Where  agreements  are  entered  into  to  save  the  honor  of  a  family,  and  are 
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reasonable  ones,  a  court  of  equity  will,  {/possible,  decree  a  performance  of 
them. 

By  a  deed,  dated  on  the  21st  of  August,  1661,  Philip  Stapilton  was  tenant 
of  the  premises  in  question,  for  ninety-nine  years,  if  he  so  long  live,  remainder 
to  trustees  to  preserve  contingent  remainders,  remainder  to  his  first  and  other 
sons  in  tail  male,  remainder  to  his  right  heirs. 

Philip  having  two  sons,  Henry  and  Philip,  they,  by  deeds  of  lease  and  re- 
lease, the  9th  and  10th  of  September,  1724,  reciting,  that,  for  settling  and 
perpetuating  all  manors,  &c.,  in  the  name  and  blood  of  the  Stapiltons,  and  for 
making  provision  for  his  two  sons,  &c.,  for  preventing  disputes  and  contro- 
versies that  might  possibly  arise  between  the  said  two  sons,  or  any  other 
person  claiming  an  interest  in  all  or  any  of  the  estates  thereinafter  mentioned, 
and  for  barring  all  estates  tail,  and  for  answering  all  and  every  the  purpose 
and  purposes  of  the  parties  thereto,  and  for  and  in  consideration  of  the  sum 
of  5s.,  release  and  confirm  to  Thomson  and  Fairfax  all  those  manors,  &c.  : 
.To  have  and  to  hold  to  them,  their  *heirs  and  assigns,  to  the  use  (as  r:):f.oK-i 
to  part)  of  Philip  the  father,  his  heirs  and  assigns  for  ever,  and  as  to 
another  part,  to  the  use  of  Philip  the  father  for  life,  remainder  to  Henry  the 
son  for  life,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder 
to  his  first  and  every  other  son.  in  tail  male,  remainder  to  Philip  the  son  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  the  daughters  of  Henry  in  tail, 
remainder  to  the  daughters  of  Philip  the  son  in  tail,  remainder  to  the  right 
heirs  of  Philip  the  father.  And  as  to  the  remaining  part,  to  the  use  of  Philip 
the  father  for  life,  with  like  limitations  in  the  first  place  to  Philip  the  son  and 
his  issue,  and  then  to  Henry  and  his  issue,  remainder  in  fee  to  the  father. 

There  were  covenants  to  suffer  a  recovery  within  twelve  months,  and  like- 
wise for  farther  assurances.  N.  B.  To  this  deed,  the  heir  of  the  surviving 
trustee  in  the  deed  in  1661,  was  not  a  party. 

But,  by  deeds  of  lease  and  release,  dated  the  28th  and  29th  of  September, 
1724,  to  which  the  heir  of  the  surviving  trustee  of  the  deed  of  1661  was  a 
party,  the  father  and  two  sons  make  Thomson  and  Fairfax  tenants  to  the 
praecipe,  in  order  to  suffer  a  recovery  for  the  purposes  mentioned  in  the  former 
deeds  of  the  9th  and  10th  of  September,  1724. 

Before  any  recovery  suffered,  Henry  died,  leaving  issue  the  plaintiff. 

Afterwards,  by  lease  and  release,  the  12th  and  13th  of  April,  1725,  to 
which  the  heir  of  the  surviving  trustee  of  the  deed  of  1661  was  a  party, 
Philip  the  father  and  Philip  the  son  covenant  to  suffer  a  recovery,  in  which 
Thomson  and  Fairfax  were  to  be  tenants  to  the  praecipe,  to  the  use,  as  to  part 
of  Philip  the  father,  his  heirs  and  assigns ;  and  as  to  the  other  part,  to  the 
use  of  Philip  the  father  for  life,  remainder  to  Philip  the  son  in  fee. 

In  Trinity  Term,  1725,  a  recovery  was  suffered,  in  which  were  the  same 
tenant  to  the  praecipe,  the  same  demandant,  and  the  same  vouchees  (except 
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r*fi8fi1   ■'^^'"T)  ^^0  *^^s  dead,)  as  were  covenanted  to  be  by  the  first  deed ; 
it  was  likewise  suffered  within  twelve  months  after  the  first  deed. 

The  father  Philip  Stapilton,  being  dead,  the  plaintiff,  as  son  and  heir  of 
Henry,  brought  this  bill  to  establish  his  title  to  the  premises  in  question,  and 
for  the  whole  estate  as  tenant  in  tail  under  the  old  settlement,  and  to  be  let 
into  possession,  and  for  an  account  of  rents  received  by  Philip  Stapilton  the 
son,  due  since  the  death  of  the  plaintiff's  grandfather,  and  to  have  the  same 
applied  for  the  plaintiff's  benefit  during  his  infancy,  and  for  an  injunction  to 
restrain  the  defendants  from  receiving  any  more  rents. 

The  defendant  Philip  the  son,  by  his  answer  confesses  the  several  deeds 
before  mentioned,  but  says,  Henry  was  a  bastard,  and  that,  by  virtue  of  the 
deed  of  1725,  and  of  the  recovery,  he  was  entitled  to  the  whole  estate  in 
question. 

Upon  an  issue  directed,  Henry  was  found  illegitimate,  and  the  cause  was 
now  heard  upon  the  equity  reserved,  when  the  counsel  for  the  plaintiff, 
waiving  the  claim  to  the  whole  estate,  insisted  upon  these  two  points  : — 

1st.  That  the  recovery  suffered  in  Trinity  Term,  1725,  should  enure  to  the. 
use  of  the  deeds  of  the  9th  and  10th  of  September,  1724,  and  not  to  the  uses 
of  the  deed  in  1725. 

2ndly.  Supposing  it  did  not,  yet  that  the  deed  of  1724  was  such  an  agree- 
ment as  this  Court  will  carry  into  execution. 

As  to  the  first  point,  it  was  said  that  the  uses,  when  once  declared,  cannot 
be  altered,  unless  all  the  parties  entitled  to  the  uses  join  in  the  new  declara- 
tion ;  and  Henry  did  not  join  in  the  deed  of  1725.  Tenant  in  tail  may  part 
with  his  estate,  and  it  shall  be  good  against  him,  though  not  against  his  issue. 
For  tenant  in  tail  is  not  aided  by  the  Statute  of  Westminster  the  2nd,  but 
only  his  issue  ;  therefore,  by  the  deed  of  1724,  the  uses  being  executed  by  the 
statute  of  Hen.  8,  Henry  gained  a  base  fee,  which  is  not  avoidable  by  Philip 
r*fi871  *^^''™g  ^^^  "i^^  ')  *and,  as  his  issue  are  barred  by  the  subsequent  re- 
covery, they  will  not  be  able  to  avoid  it,  and  consequently  Henry's 
estate,  which  was  before  defeasible,  is  made  indefeasible  by  the  recovery. 

If  tenant  in  tail  confesses  a  judgment,  or  mortgages  the  lands,  and  after- 
wards suffers  a  recovery  to  a  collateral  purpose,  that  recovery  shall  enure  to 
make  good  all  his  precedent  acts  and  incumbrances  :  1  Ch.  Cas.  119.^  [Lord 
Chancellor  mentioned  a  case  in  Lord  King's  time,  where  father,  tenant  in 
tail,  remainder  to  himself  in  fee,  contracting  debts  on  specialty,  his  son  after 
his  death  levying  a  fine,  let  in  his  father's  creditors.]  And  if  a  recovery 
suffered  for  another  purpose  will  substantiate  any  prior  act  of  the  tenant  in 
tail,  much  more  in  this  case,  this  recovery  will  substantiate  the  first  deed, 
where  there  are  all  the  parties  who  covenanted  by  that  deed. 

As  to  the  second  point :  this  cannot  be  considered  as  a  voluntary  agreement, 
for  Henry's  legitimacy  was  then  doubtful,  and,  if  he  had  proved  legitimate, 

^  Goddard  v.  Complin. 
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Philip  would  have  come  into  this  Court  to  have  the  agreement  executed,  and 
Henry  would  have  heen  bound  by  it.  This  Court  has  decreed  the  perform- 
ance of  agreements  like  this,  founded  upon  mistakes ;  as  in  the  cases  of 
Franh  v.  Frank,  1  Ch.  Cas.  84,  and  Gann  v.  Cann,  1  P.  "Wms.  723. 

For  the  defendant  it  was  argued,  as  to  the  first  point,  that  Henry  being 
dead  before  the  recovery  was  suffered,  the  intent  of  the  parties  in  the  first 
deed  could  not  be  pursued ;  for  the  plaintiff  (supposing  him  legitimate)  claims 
paramount  his  father,  and  the  deed  1661 ;  therefore,  as  the  recovery  could  not 
substantiate  the  first  deed,  supposing  him  legitimate,  it  shall  not  substantiate 
it,  now  he  is  found  illegitimate. 

The  plaintiff,  upon  the  death  of  his  father,  had  not  any  use  vested  in  him ; 
for  the  intent  of  the  parties  was,  that  the  uses  should  arise  out  of  the  recovery ; 
the  ends  recited  could  not  be  come  at  without  a  recovery ;  and  where  the  in- 
tent of  the  parties  is,  that  the  uses  should  pass  by  fine  or  recovery,  nothing 
will  pass  by  the  deed  that  is  intended  *only  to  declare  the  uses.  The  rHtcQQn 
fine  and  recovery  all  make  but  one  conveyance  :  Cro.  Jac.  643 ;  2  Ro. 
Kep.  68  ;  2  Lev.  306;  1  Vent.  279 ;  2  Lev.  54;  CromweU's  case,  2  Co.  69; 
Cro.  Jac.  320. 

As  to  the  second  point :  take  it  as  an  agreement,  this  Court  will  not  decree 
a  performance  of  it ;  for,  supposing  Henry  had  been  found  legitimate,  this 
Court  would  not  have  decreed  a  performance  of  it  against  the  plaintiff;  so 
that,  in  regard  to  the  defendant,  it  must  be  considered  as  a  voluntary  agree- 
ment, into  which  he  was  drawn  without  any  valuable  consideration  ;  and  the 
covenant  for  further  assurance  will  be  void,  as  the  deed  itself  to  which  it  is 
annexed  is  void ;  and  so  it  was  determined  in  the  case  of  Fursaher  v.  Rohimon, 
Prec.  Ch.  475. 

Lord  Chancellor  Hardwicke. — The  plaintiff  in  this  case  is  entitled  to 
have  a  decree.  There  was  a  sufficient  foundation  for  Philip  the  father,  and 
Henry  and  Philip,  his  two  sons,  to  execute  the  lease  and  release  of  the  9th 
and  10th  of  September,  1724.  It  was  to  save  the  honor  of  the  father  and  his 
family,  and  was  a  reasonable  agreement;  and,  therefore,  if  it  is  possible  for 
a  court  of  equity  to  decree  a  performance  of  it,  it  ought  to  be  done. 

It  would  be  very  hard  for  the  defendant,  on  his  side,  to  endeavor  to  set 
aside  this  agreement,  and  the  effect  of  this  deed.  Consider  the  state  and 
situation  of  the  family  at  the  time  of  making  the  agreement;  Philip  had  these 
children  grown  up,  had  a  very  considerable  real  estate,  both  his  sons  then 
owned  as  legitimate,  their  father  and  mother  had  lived  together  as  husband 
and  wife  for  many  years,  and  at  the  time  of  this  agreement  were  so ;  there 
was  a  foresight  in  the  father  and  mother,  that  such  a  dispute  between  their 
two  sons  might  hereafter  arise,  to  their  dishonor,  and  likewise  that  of  the 
family. 

The  foundation  of  this  agreement,  the  illegitimacy  of  the  eldest  son  Henry, 
has  now  been  determined  by  a  trial,  and  it  is  found  that  Henry  was  a  bastard ; 
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yet  both  the  sons  are  of  the  same  blood  of  the  father  equally,  though  not  so 
in  the  notion  of  the  law. 

r*68Q1  *^^  *^®  ^^^^^  ^°°  should  he  found  illegitimate  (as  he  now  is,) 
the  father  knew  he  would  be  left  without  any  provision,  if  no  such 
agreement  was  made ;  and,  on  the  other  hand,  if  his  legitimacy  should  be 
established,  then  Philip,  the  younger  son,  would  have  nothing.  To  prevent 
these  disputes  and  ill  consequences,  the  father  brings  both  his  sons  into  an 
agreement  to  make  a  division  of  his  real  estate.  It  is  very  plain  the  parties 
did  not  know  who  was  the  heir  of  the  surviving  trustee  in  the  settlement  of 
1661,  at  the  time  of  the  lease  and  release  of  the  9th  and  10th  of  September, 
1724  ;  because  they  covenant  a  writ  of  entry  should  be  sued  out  within  twelve 
months,  which  is  a  very  unusual  time  to  limit  to  suffer  a  recovery,  and  done 
in  order  to  give  time  to  find  out  the  heir  of  the  surviving  trustee,  if  they  could 
find  him  out ;  but  he  was  afterwards  found,  and  made  a  party  to  the  deeds  of 
the  28th  and  29th  of  September,  1724. 

The  bill  is  brought  by  the  eldest  son  and  heir  of  Henry,  to  have  the  benefit 
and  possession  of  the  whole  estate,  and  to  have  an  account  of  the  rents  and 
profits,  and  to  be  quieted  in  the  possession,  and  for  general  relief.  Upon  the 
first  hearing,  an  issue  was  directed  to  try  whether  Henry  the  father  was  legi- 
timate, and  it  was  found  he  was  not ;  and  now  the  plaintiif  insists  upon  having 
the  benefit  of  this  agreement,  whereby  he  is  only  entitled  to  a  part ;  this  being 
the  bill  of  an  infant,  he  may  have  a  decree  upon  any  matter  arising  upon  the 
state  of  his  case,  though  he  has  not  particularly  mentioned  and  insisted  upon 
it,  and  prayed  it  by  his  bill ;  but  it  might  be  otherwise  in  the  case  of  an  adult 
person. 

Upon  this  case  there  arise  two  general  questions  : — 

First,  Whether  the  plaintiff  has  any  estate  at  law  by  virtue  of  any  of  the 
conveyances,  or  by  the  recovery  ? 

Secondly,  if  he  has  no  estate  at  law,  or  only  a  defeasible  one,  whether  he  is 
entitled  to  have  the  benefit  of  this  agreement,  and  to  have  it  carried  into  exe- 
cution here  ? 

The  first  question  consists  of  two  branches  : — 

First,  Whether  the  lease  and  release  of  the  9th  and  10th  of  September, 
r*6901   ■*- '^^*'  ^^^'  amount  to  a  good  *declaration  of  the  uses  of  the  recovery, 
notwithstanding  the  subsequent  deed  of  April,  1725  ? 

Secondly,  If  not,  whether  the  recovery  of  Trinity  Term,  1725,  having 
barred  the  estate  tail,  will  make  good  any  estate  which  passed  by  the  lease 
and  release  of  the  9th  and  10th  of  September,  1724  ? 

As  to  the  first :  whether  the  lease  and  release  is  a  good  declaration  of  the 
uses  of  the  recovery,  I  am  strongly  inclined  to  think  it  will  amount  to  a  good 
declaration ;  this  question  depends  on  the  construction  of  law,  and  the  autho- 
rity of  cases  upon  the  declaration  of  uses.  It  is  true,  where  there  is  an  agree- 
ment to  suffer  a  recovery,  and  uses  are  declared,  if  the  recovery  is  after 
suffered,  though  it  varies  in  point  of  time  from  the  recovery  covenanted  to  be 
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suffered,  yet  if  there  is  no  subsequent  declaration  of  uses,  the  recovery  will 
enure  to  the  uses  so  declared. 

And  before  the  Statute  of  Frauds,  if  the  deed  declaring  the  uses  had  not 
been  pursued,  a  parol  declaration  of  uses  would  have  been  let  in ;  but  if  there 
is  a  deed  declaring  the  uses,  and  the  Gommon  recovery  is  suffered  accordingly, 
that  would,  before  the  statute,  exclude  a  parol  declaration  of  new  uses. 

But,  even  now,  there  may  be  a  subsequent  declaration  of  uses,  but  that  de- 
claration must  be  in  writing,.and  such  a  new  declaration  of  uses  depends  upon 
the  agreement  of  the  parties;  therefore,  though  it  is-saidiat  the  bar,  that  the 
declaration  of  uses  is  in  the  power  of  the  tenant  in  tail,  and  that  he'  may  de' 
olare  new  uses,  I  isake  that  not  to  be  law,  fov  such  subsequent  declaration' 
must  be  by  all  the  parties  concerned  in  interest ;  and  in  the  case  of  the 
Comitess  9 f  Rutland,  (5  Co>  25,)  it  is  not  laid  down  there  that  the  tenant  in 
tail  might  declare  new  uses,  but  it  is  said,,  whilst  it  is  directory  only,  new 
uses  may  be  declared ;  and  the  meaning  of  that  is^  that,  as  the  uses  must  arise 
oat  of  the  agreement  of  the  parties,  the  parties  may  change  the  uses,  but  that 
must  be  done  by  the  mutual  consent  of  all  the  parties  concerned  in  interest  •. 
and  in  that  case  it  was  a  mi^ual  agreement  of  all  parties. 

*And  in  the  case  of  Jones  v.  Morley,.  (2  Salk.  677,  there  was  a  vari- 
ance as  to  the  time  of  suffering  the  recover}',,  from  the  deed  declaring  t        J 
the  uses,  and  it  was  there  held,  that  a  declaration  of  uses  was  equally,  good,, 
whether  by  deed  or  not,  if  in  writing. 

But,  in  the  present  case,  the  second  agreement  not  being  between,  all  fclie 
parties  concerned  in  interest,  ought  not  to  control'  the  first  declaration  and* 
especially  as  this  recovery  was  sufEered  within  the  time  prescribed  by  the  first 
deed,  and  between  the  same  demandant  and  tenant. 

The  consideration  for  suffering  the  recovery  was  good,  both  in  law  and' 
equity ;  and  there  is  no  case  to  warrant  me  to  say,  the  first  agreement  is  not 
good  and  binding,  or  that  the  tenant  in  tail  could  by  his  own  agreement  after- 
wards change-  the  uses-. 

But  if  it  was  doubtful  whether  the  recovery  suffered  in  1725  should  enure 
to  the  uses  declared  by  the  deed  of  1724,  I  am  of  opinion  the  recovery  -will 
operate  to  make  good  those  estates  which  passed  by  the  deed  of  1724. 

But  to  this,,  two  objections  have  been  made  : — 

First,  that  the  uses  must  be  governed  by,  and  operate  according  to  the  in- 
tention of  the  parties  ;  therefore,  the  subsequent  recovery  being  suffered  to 
other  uses,  those  uses  will  take  place. 

Secondly,  if  any  uses  did  pass  by  the  deed  in  17,24,.  yet  this  recovery  will 
not  make  those  uses  goo.i ;  because  the  subsequent  recovery  was  suffered  to 
particular  uses  declared  by  the  deed  of  1725. 

As  to  the  first  objection,,  I  am  of  opinion  that  a  use  did  pass  by  the  deed  of 
1724,  and  according  to  the  intention  of  the  parties.  It  is  certainly  true,  that, 
according  to  the  Statute  of  Uses/' the  general  doctrine  is,  that  the  uses  shall 

'  27  Hen.  8j  o.  -10. 
VOL.  111.^25 
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be  executed  according  to  the  intention  of  the  parties;  but  both  the  courts  of 
law  and  equity  consider  what  was  the  general  and  final  intent  of  the  parties. 
In  this  case,  their  intention  was,  that  the  estate  should  pass ;  and  wherever  a 
court  of  law  or  equity  find  that  the  general  and  substantial  intent  of  the  parties 
r*fiQ9i  ^^^  ^^^^  ^^^  estate  *should  pass,  they  will  construe  deeds  in  support 
L  -'of  that  intention  different  from  the  formal  nature  of  those  deeds  them- 
selves ;  as  a  feofi'ment  to  serve  the  intention  of  the  parties,  shall  operate  as  a 
covenant  to  stand  seised.  The  intent  here  was,  that  the  estate  in  point  of 
law  should  pass  by  the  deed  of  1724,  and  that  the  uses  declared  by  that  deed 
should  vest  in  the  meantime  till  the  recovery  suffered.  This  is  an  answer  to 
the  objection  arising  from  the  Statute  of  Uses;  but  there  is  another  question, 
What  estate  passed  by  the  deed  of  1724? 

It  was  a  defeasible  estate  to  serve  the  uses  of  that  deed,  and  so  is  the  reso- 
lution in  Machill  v.  Clarke,  in  Farresl.  18,^  2  Salk.  619,  that  tenant  in  tail 
may  convey  a  base  fee  and  estate  defeasible,  by  the  entry  of  the  issue. 

The  next  question  is,  whether  the  recovery  suffered  in  1725  did  enure  to 
make  good  and  render  indefeasible  those  base  estates  created  by  the  deed  of 
1724  ?     And  I  am  of  opinion  they  are  made  good. 

The  objection  to  this  is,  that  the  recovery  was  suffered  in  pursuance  of  the 
deed  of  1725,  wherein  there  were  new  uses  limited ;  but  the  only  uses  which 
make  any  difference  in  that  deed,  are  to  Philip  the  son  and  his  heirs ;  so  there 
is  nobody  concerned  in  the  question  but  Philip  and  his  heirs. 

It  has  been  argued  by  defendant's  counsel,  that,  if  the  first  declaration  of 
uses  is  in  general  to  prevail,  purchasers  of  estates,  though  they  have  a  recovery 
for  strengthening  their  title,  with  a  declaration  of  the  uses  of  the  recovery  to 
themselves  and  their  heirs,  cannot  be  safe ;  for  the  vendor  may  defeat  such 
declaration  by  a  precedent  one  to  different  uses ;  but  in  such  cases  I  think  a 
recovery  would  not  enure  to  make  good  such  former  declaration  of  uses,  but 
only  the  uses  of  the  purchase. 

It  is  admitted,  that,  if  tenant  in  tail  confesses  a  judgment  or  a  statute,  or 
enters  into  a  bond  and  afterwards  suffers  a  recovery  to  bar  the  estate  tail,  it 
lets  in  the  precedent  judgment,  &c.  And  it  is  as  clear,  if  a  tenant  in  tail  makes 
a  lease  not  warranted  by  the  statute  of  the  32  Hen.  8,  if  he  suffers  a  recovery, 
that  lets  in  the  lease  *and  makes  it  good.  There  are  so  many  cases 
''         -'of  this  kind,  that  it  is  not  necessary  for  me  to  mention  them. 

This  case  is  different  from  those  that  turn  only  upon  the  point  of  the  effect 
of  a  mere  declaration  of  uses ;  for  a  mere  declaration  of  uses  subsists  only  upon 
the  agreement  of  the  parties;  and  in  such  cases,  where  the  agreement  has 
been  changed  by  mutual  assent  of  all  parties,  there  a  recovery  shall  enure  to 
make  good  such  last  agreement  or  declaration. 

But  if  the  estate  was  vested,  notwithstanding  such  declaration  of  uses,  yet 
the  recovery  has  always  been  held  to  make  good  such  defeasible  estate ;  for 
the  prior  lease,  charge,  or  estate  made  by  tenant  in  tail,  is  only  defeasible  by 

J  4  Mod.  1. 
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the  issue,  by  virtue  of  the  statute  de  donis,  which  was  made  to  protect  the 
issue  against  the  alienation  of  the  tenant  in  tail ;  therefore  the  issue  would 
avoid  such  lease,  &c.,  but  not  the  tenant  in  tail  himself;  but  when  by  the 
recovery  he  has  gained  to  himself  a  fee,  all  the  reasoning  for  avoiding  an  es- 
tate made  by  tenant  in  tail  is  gone,  for  the  issue  is  barred  by  the  recovery. 
The  reason  why  the  issue  may  avoid  a  charge  made  by  tenant  in  tail  is,  upon 
account  of  the  protection  of  the  issue  and  his  estate,  under  the  statute  de  do- 
nis, and  of  the  privity  of  the  estate  tail ;  but  when  the  privity  is  gone,  the 
reason  ceases  j  and  to  this  purpose  is  the  case  of  Crolcer  v.  Kelsey,  Sir  W. 
Jones,  60. 

In  the  case  of  Lord  Derwentwater,  (9  Mod.  172,)  the  question  was,  whether 
a  Papist,  tenant  in  tail,  suffering  a  recovery  and  declaring  the  uses  to  himself 
in  fee,  gained  a  new  estate  within  the  11th  and  12th  of  Will.  3,  or  was  in  of 
the  old  use  ?  And  it  was  held,  the  5th  of  Geo.  1,  by  four  judges  out  of  five, 
appointed  delegates  to  determine  appeals  from  the  Commissioners  of  Forfeited 
Estates,  that  he  was  in  of  the  old  use ;  and  I  take  it  for  law,  that  a  tenant  in 
tail  suffering  a  recovery  is  in  of  the  old  use,  and  that  the  estate  is  discharged 
of  the  statute  de  donis ;  and  therefore  I  am  of  opinion  that  the  recovery  has 
made  good  this  defeasible  estate,  created  by  the  deed  of  1724. 

*It  has  been  objected,  that,  if  the  plaintiff  has  any  title,  his  remedy 
is  at  law ;  but  I  think  it  is  more  properly  here.     He  is  an  infant,  and   L         ^ 
has  come  recently  into  this  Court.     Nor  do  I  think  this  case  depends  entirely 
upon  the  point  of  law ;  for  I  am  of  opinion  that  the  plaintiff  is  entitled  to  have 
an  execution  of  the  agreement,  as  a  good  and  binding  agreement  in  this  Court. 

The  question  is,  wliether  there  was  any  valuable  consideration  on  all  sides 
for  entering  into  this  agreement  ?  If  so,  then  there  is  a  suflSoient  ground  for 
coming  here ;  but  a  mere  volunteer  is  not  entitled  to  come  here  for  an  execu- 
tion of  an  agreement.  But  here  is  a  proper  consideration,  as  appears  in  the 
recital  of  the  deed  of  1724.  Neither  is  it  the  common  case  of  a  bastard;  for 
the  law  of  England  does  allow  of  some  privileges  to  a  bastard  eigne,  and  their 
parents  are  not  punishable  by  the  canon  law  for  antenuptial  fornication. 

In  the  case  of  Gann  v.  Gann^  it  was  laid  down  by  Lord  Macclesfield,  that 
an  agreement,  entered  into  upon  a  supposition  of  a  right,  or  of  a  doubtful 
right,  though  it  after  comes  out  that  the  right  was  on  the  other  side,  shall  be 
binding,  and  the  right  shall  not  prevail  against  the  agreement  of  the  parties  • 
for  the  right  must  always  be  on  one  side  or  the  other;  and  therefore  the  com- 
promise of  a  doubtful  right  is  a  sufficient  foundation  of  an  agreement. 

Another  objection  has  been  made  to  this  agreement,  that  the  benefit  on 
Henry's  and  Philip's  side  was  not  mutual  and  equal.  During  both  their  lives, 
the  benefit  and  obligation  was  mutual,  and  Henry  would  have  been  equally 
compellable  to  suffer  a  recovery  with  Philip.  But  it  is  said,  that  an  alteration 
as  to  their  mutual  benefit  has  happened  by  the  death  of  Henry ;  and  it  is  said, 
that  if  Henry  had  been  legitimate,  the  plaintiff  would  not  have  been  compel- 

'  1  P.  Wms.  723,  727. 
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lable  to  suffer  a  recovery,  because  the  issue  in  tail  is  not  compellable  to  per- 
form the  covenants  of  his  ancestor,  the  tenant  in  tail.  But  here,  the  chance 
■was  at  first  equal ;  and  it  is  hard  to  say,  that  the  act  of  God  should  hinder  the 
r*fiQ'il  S'greement  from  being  carried  *into  execution ;  the  chance  was  equal, 
who  died  first,  Henry  or  Philip  ?  If  Henry  had  been  legitimate,  and 
Philip  had  died  in  Henry's  life,  leaving  children,  I  am  of  opinion  Philip's  son 
would  have  been  entitled  to  have  come  against  Henry  for  an  execution  of  the 
agreement ;  and  therefore  the  chance  was  at  first  equal  on  both  sides,  and  we 
are  not  to  consider  how  the  event  has  happened. 

Another  objection  has  been  taken,  that  the  father  made  use  of  his  coercive 
power  aver  Philip,  to  force  him  into  this  agreement ;  and  it  is  said  equity 
does  not  favor  agreements  made  by  compulsion.  But  this  Court  always 
considers  the  reasonableness  of  the  agreement ;  besides,  here  is  no  proof  of 
compulsion  by  the  father :  if  there  was  any  compulsion,  it  seems  rather  to 
have  been  made  use  of  against  Henry,  who  was  then  esteemed  his  eldest  son ; 
and,  considering  the  consequence  of  setting  aside  this  agreement,  a  court  of 
equity  will  he  glad  to  lay  hold  of  any  just  ground  to  carry  it  into  execution, 
and  to  establish  the  peace  of  a  family. 

His  Lordship,  therefore,  declared,  that  the  plaintiff  is  entitled  to  the  lands 
and  premises  limited  in  remainder,  to  the  first  son  of  Henry  Stapilton,  his 
father,  by  the  deeds  of  the  9th  and  10th  of  September,  1724,  according  to 
the  uses  therein,  and  to  the  benefit  of  the  covenants  in  those  deeds,  and  de- 
creed the  defendant  Philip  to  come  to  an  account  for  the  rents  of  the  said 
premises ;  and  declared  that  Philip  was  entitled  to  hold  the  lands,  limited  by 
the  deeds  of  the  9th  and  10th  of  September,  1724,  to  Philip  the  elder  for 
life,  with  remainder  to  the  defendant  for  life,  against  the  plaintiff  and  his 
heirs ;  and  that  the  defendant  should  make  further  assurance  to  the  plaintiif 
of  his  part,  and  the  plaintiff  the  like  assurance  to  the  defendant  of  his  part, 
and  no  costs  on  either  side. 


"  From  the  case  of  Stapilton  v.  Stapilton,"  observes  Lord  Chancellor  Sug- 
den,  "  down  to  the  present  day,  the  current  of  authorities  has  been  uniform, 
and  wherever  doubts  and  disputes  have  arisen  with  regard  to  the  rights  of 
different  members  of  the  same  family  *(and  especially,  I  may  observe, 
L  J  where  those  doubts  have  related  to  a  question  of  legitimacy,)  and 
fair  compromises  have  been  entered  into  to  preserve  the  harmony  and  affec- 
tion, or  to  save  the  honor  of  the  family,  those  arrangements  have  been  sus- 
tained by  this  Court,  albeit,  perhaps,  resting  upon  grounds  which  would  not 
have  been  considered  satisfactory,  if  the  transaction  had  occurred  between 
mere  strangers Generally,  if  there  be  a  legitimate  and  an  illegiti- 
mate son,  it  cannot  admit  of  any  doubt,  that,  under  the  state  of  circumstances 
involving  the  honor  and  credit  of  a  family,  there  may  be  a  compromise  bind- 
ing upon  the  legitimate  son,  by  which  he  agrees  to  give  up  a  particular  part 
of  the  property  to  his  illegitimate  brother ;  and  that,  not,  of  course,  upon  any 
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title  in  the  illegitimate  son,  but  simply  upon  the  ground  that  such  an  arrange- 
ment was  for  the  honor  of  the  family,  and  the  settlement  of  family  differ- 
ences, and  to  avoid  any  question  of  legitimacy :"  Westby  v.  Westhi/,  2  D.  & 
"War.  503.  In  that  case,  which  proceeded  on  precisely  the  same  principles  as 
Stapilton  V.  Staptlton,  A.  was  entitled  to  an  estate  in  remainder,  in  Black- 
acre,  expectant  upon  the  decease  of  his  uncle  B.  without  male  issue,  and  had 
also  a  remote  interest  in  Whiteacre,  expectant  upon  the  same  event.  B.  was 
twice  married;  by  his  first  wife  he  had  issue  only  two  daughters;  by  his 
second,  who  was  sister  of  his  first  wife,  he  had  issue  both  sons  and  daughters. 
Under  these  circumstances,  in  1817,  A.  threatened  and  attempted  to  institute 
proceedings  of  a  civil  character  in  the  Ecclesiastical  Court  against  B.  and  his 
second  wife,  for  the  purpose  of  annulling  their  marriage,  and  rendering  their 
issue  illegitimate.  A  compromise  was  proposed,  and  after  much  deliberation 
carried  into  effect  by  articles  of  agreement.  By  these  articles,  B.  agreed  to 
secure  certain  provisions  for  the  female  issue  of  A. ;  and  in  consideration 
thereof,  A.  covenanted  not  to  impeach  B.'s  second  marriage.  Th*  articles 
also  contained  a  proviso,  that,  in  the  event  of  the  successful  impeachment  of 
B.'s  marriage  by  any  person,  all  the  agreements  of  the  articles  should  be  void. 
In  1838,  B.  died,  and  his  marriage  was  never  disturbed.  On  a  bill  filed  by 
his  executor  and  his  eldest  son,  to  set  aside  the  compromise  of  1817,  it  was 
held,  by  Lord  Chancellor  Sugden,  that  the  transaction  was  a  fair  family  ar- 
rangement, neither  inconsistent  with  public  policy  nor  the  principles  of  the 
Court,  and  the  bill  was  dismissed  with  costs.  And  see  Stocldey  v.  Stockley, 
(1  V.  &  B.  30,)  where  Lord  Eldon,  after  noticing  Pullen  v.  Ready,  (2  Atk. 
587,)  and  Gory  v.  Gory,  (1  Ves.  19,)  said  that  those  cases  and  Stapilton  v. 
Stapilton,  which,  with  all  the  able  reasoning  in  it,  was  an  extremely  strong 
*case,  led  him  to  the  opinion,  that,  in  family  arrangements,  the  Court 
did  not  quite  go  the  length  of  denying  relief  upon  the  principle  that  [  J 
prevailed  between  strangers. 

It  is  proposed  in  this  note  to  examine  the  cases  in  which  courts  of  equity 
will  give  effect  to  transactions  based  upon  the  compromise  of  conflicting  claims, 
and  to  point  out  how  much  more  readily,  and  to  how  much  greater  an  extent 
such  transactions  will  be  supported,  when  they  either  are,  or  partake  of  the 
nature  of,  family  arrangements. 

The  compromises  of  doubtful  claims,  whatever  may  be  the  actual  rights  of 
the  parties,  have,  from  the  policy  of  preventing  litigation,  been  generally  up- 
held in  all  enlightened  systems  of  jurisprudence.  For  the  authorities  of  the 
civil  law  upon  this  subject,  see  3  Surge's  Comm.  742.  So,  in  the  law  of 
Scotland,  compromises,  under  the  name  of  transactions,  are  equally  favored. 
Thus,  Lord  Stair,  in  treating  on  Restitution,  lays  it  down,  "  that  positive  law, 
for  utility  and  quietness'  sake,  excepteth  transactions  which  are  properly  such, 
and  which  are  of  two  sorts,  the  one  extrajudicial,  when,  in  any  matter  doubt- 
ful and  debateable,  either  party,  to  shun  the  hazard  and  trouble  of  a  legal 
decision,  is  willing  to  transact  and  agree,  so  as  thereby  they  quit  o,r  abate  part 
of  what  they  claim  as  their  right,  and  so  they  tacitly  renounce  all  future  ques- 
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tion  upon  any  appearing  of  right,  either  judicially  or  extrajudicially;  and 
therefore,  what  either  quitteth  to  other  of  their  rights  is  done  for  the  same 
cause,  and  hath  in  it,  either  expressly  or  implicitly,  that  such  transaction  shall 
not  be  retracted  upon  anything  that  shall  accidentally  appear  thereafter,  fraud 
and  force  only  (as  the  common  exception  in  all  human  actions)  being  ex- 
cepted :"  Stair's  Inst.  tit.  7,  s.  9 ;  Hotchkin  v.  Dickson,  2  Bligh.  348 ;  Stew- 
art V.  Stewart,  6  C.  &  F.  911. 

With  regard  to  our  law,  it  is  clear  that  if  a  person,  after  due  deliberation, 
enter  into  an  agreement  for  the  purpose  of  compromising  a  claim  made  bona 
fide,  to  which  he  believes  himself  to  be  liable,  and  with  the  nature  and  extent 
of  which  he  is  fully  acquainted,  the  compromise  of  such  a  claim  is  a  sufficient 
consideration  for  the  agreement,  and  a  court  of  equity,  without  inquiring 
whether  he  was  in  truth  liable  to  the  claim,  will  compel  a  specific  performance  : 

Attwood  V. ,  1  Kuss.  353 ;  Pickering  v.  Pickering,  2  Beav.  56.     Nor 

can  the  Court  inquire  into  the  supposed  adequacy  or  inadequacy  of  the  con- 
sideration. "  Where,"  asks  Sir  John  Leach,  V.  C,  "  is  it  to  find  a  scale  for 
determining  the  true  measure  of  adequacy  1  If  a  Court  is  in  such  a  case  to 
be  governed  by  its  judicial  opinion  upon  the  rights  of  the  parties,  then,  to 
him  who  by  that  opinion  is  held  to  be  *entitled  to  the  whole  property, 
<-  J  no  consideration  can  be  really  adequate  which  is  less  than  the  whole, 
and  no  compromise  can  ever  bind  the  successful  claimant.  It  is  for  this  rea- 
son, and  because  I  consider  it  to  be  wholly  immaterial  for  the  purpose  of  de- 
ciding upon  the  validity  of  the  deed  of  compromise,  that  I  do  not  give  any 
opinion  upon  the  arguments  by  which  the  counsel  for  the  plaintiff  assert  her 
claim  to  the  perpetual  annuity.  It  is  enough  to  support  this  deed,  that  there 
was  a  doubtful  question  and  a  compromise  fairly  and  deliberately  made  upon 
consideration ;  and  the  actual  rights  of  the  parties,  whatever  they  might  be, 
cannot  affect  the  question."  Per  Sir  J.  Leach,  V.  C,  in  Naylor  v.  Winch, 
1  S.  &  S.  565. 

A  distinction  has  been  taken  between  an  error  of  law  and  an  error  of  fact. 
"It  is  a  maxim  of  equity,"  says  an  eminent  Judge,  "that  parties  making  a 
mistake  in  matters  of  fact  shall  not  be  held  bound  by  acts  committed  by  them 
under  such  mistake.  When,  however,  they  make  a  mistake  in  law,  they 
cannot  afterwards  be  heard  to  say,  that  the  contract  shall  on  that  account  be 
set  aside :"  Marshall  v.  Gollett,  1  Y.  &  C.  Exch.  Ca.  238. 

It  is  not  intended  here  to  examine  with  any  minuteness  the  nice  distinctions 
which  undoubtedly  exist  as  to  the  effect  of  a  mistake  of  law  or  fact  in  ordi- 
nary dealings  or  agreements.  It  seems,  however,  that  ignorance,  whether  of 
fact  or  law,  if  the  fact  or  law  be  doubtful,  and  the  ignorance  of  it  is  common 
to  all  parties,  especially  in  cases  of  family  arrangements,  will  not  vitiate  a 
compromise.  For  instance,  the  question,  whether  a  person  is  heir  or  not,  is 
a,  fact,  or,  at  any  rate,  often  depends  upon  a  doubtful  fact,  whether  a  marriage 
has  or  has  not  been  celebrated ;  nevertheless,  it  is  clear,  that  if,  as  in  the 
principal  case,  that  fact  be  doubtful,  two  claimants,  although  one  of  them  is 
afterwards  clearly  proved  to  be  heir,  may  settle  all  disputes,  especially  to  save 
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the  honor  of  the  family,  by  dividing  the  property.  Another  case  may  be 
mentioned,  in  which  the  parties  entering  into  a  compromise  appear  to  have 
been  ignorant  of  a  fact,  namely,  of  the  existence  of  a  deed;  nevertheless,  the 
compromise  was  sustained.  In  Neale  v.  Neale,  (1  Keen,  672,)  James  Neale 
and  Joseph  Neale,  having  an  apparent  title  to  copyhold  lands  as  tenants  in 
common  in  fee  under  the  will  of  their  father,  entered  into  a  parol  agreement 
to  make  partition  of  the  devised  lands,  and  divided  them  accordingly,  James, 
the  elder  brother,  taking  somewhat  the  larger  share,  a  doubt  being  then  en- 
tertained, whether  their  father  had  a  right  to  devise  the  lands.  James  was, 
in  fact,  at  the  time  of  this  agreement,  tenant  in  tail  under  the  limitations  of 
a  surrender  made  by  his  grandfather ;  *and,  after  James's  death  with- 
out issue,  Joseph,  having  discovered  his  own  title  as  tenant  in  tail,  ■-  -■ 
repudiated  the  agreement,  and  brought  an  action  to  recover  the  whole  estate. 
On  a  bill  being  filed  by  the  devisee  of  James,  it  was  argued  for  Joseph,  that 
he  had  never  agreed  to  abandon  any  right  which  he  might  thereafter  acquire, 
and  which  was  neither  in  his  own  contemplation  nor  in  that  of  the  party  with 
whom  the  agreement  was  made;  and  that,  in  most  of  the  cases  which  were 
cited,  the  parties  had  a  full  knowledge  of  all  the  circumstances  enabling  them 
to  enter  into  a  compromise.  However,  Lord  Langdale,  M.  K,  decreed  Joseph 
to  do  all  necessary  acts  to  bar  the  entail,  and  vest  the  parts  of  the  lands  allot- 
ted under  the  agreement  to  James,  upon  the  trusts  of  James's  will.  "  It  does 
not,"  said  his  Lordship,  "  appear  to  me  that  the  agreement  merely  related  to 
the  mode  of  enjoying  the  estate,  or  had  reference  only  to  a  partition.  Joseph 
did  not  so  consider  it ;  he  knew  that  James  thought  himself  entitled  to  the 
whole  estate,  and  he  himself  influenced,  as  he  says,  by  the  assertions  of  James, 
and  desirous  to  avoid  litigation,  consented  to  accept  less  than  half.  This, 
then,  is  not  a  simple  agreement  for  equality  of  partition — it  is  an  agreement 
for  partition,  with  cornpensation  for  abandoning  a  supposed  right  and  a  claim. 
Upon  what  that  supposed  right  depended  does  not  appear;  but  that  there  was 
a  supposed  right  of  James,  to  some  extent  yielded  to  by  Joseph,  is  clear ; 
and,  if  it  be  considered  that  the  right  which,  to  the  parties  themselves,  at 
that  time  was  only  supposed,  had  a  real  foundation,  which  might  have  been 
verified  either  by  production  of  the  document  then  in  the  possession  of  Joseph, 
or  by  searching  the  Court  rolls  of  the  manor,  that,  if  Joseph  had  not  made 
the  concession  which  he  did,  James,  instead  of  consenting  to  the  agreement, 
might  have  investigated  the  title,  and  proved  that  the  whole  estate  was  his 
own,  it  will  appear  that  the  concession,  however  trifling,  in  itself,  placed  the 
parties  in  a  situation  very  different  from  that  in  which  they  might  otherwise 
have  stood ;  and,  looking  at  this  case  with  reference  to  those  principles,  de- 
ducible  from  the  several  cases  cited  at  the  bar,  I  am  of  opinion  that  the  agree- 
ment, though  parol,  yet  being  in  the  nature  of  a  family  arrangement,  and  fol- 
lowed by  the  uninterrupted  several  enjoyment  of  the  portions  allotted  to  the 
two  brothers  respectively,  is  an  agreement  which  this  Court  will  enforce." 
This  decision  was,  on  appeal,  affirmed  by  Lord  Cottenham.  See  also  Heap  v. 
Tonge,  9  Hare,  90 ;  Manhy  v.  Bewiche,  3  K.  &  J.  342. 
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That  a  mistake  of  law  whiot  is  common  to  all  the  parties,  will  not  vitiate 
an  arrangement,  is  clear.  Thus,  in  Pullen  v.  Ready,  2  Atk.  *587, 
L  J  legacies  were  given,  to  be  forfeited  upon  marriage  without  consent ; 
one  of  the  legatees  did  marry  without  consent,  and  a  family  arrangement, 
without  the  advice  of  counsel,  took  place,  and  articles  were  executed,  giving 
that  legatee  the  benefit  of  the  legacy.  It  was  insisted  afterwards,  that  the 
arrangement  was  made  under  a  mistake  of  law  that  the  condition  was  only  in 
terrorem,  which  under  the  circumstances,  it  was  not;  but  Lord  Hardwicke 
decreed  specific  performance  of  the  articles,  saying,  that,  at  the  time  of  the 
execution  of  the  articles,  the  marriage  without  consent  could  not  but  be  known, 
and  that  the  parties  to  it  could  not  possibly  be  supposed  to  be  ignorant  of  that 
fact,  which  happened  some  years  before.  That  it  was  said,  they  might  know 
theybirf,  and  yet  not  know  the  consequence  in  law :  but  if  parties  were  enter- 
ing into  an  agreement,  and  the  very  will  out  of  which  the  forfeiture  arose  was 
lying  before  them  and  their  counsel  while  the  drafts  were  preparing,  the 
parties  should  be  supposed  to  be  acquainted  with  the  consequences  of  law  as 
to  that  point,  and  should  not  be  relieved  under  a  pretence  of  being  surprised, 
with  such  strong  circumstances  attending  it;  so  that,  with  the  knowledge  of 
the  will,  and  all  the  clauses  in  it,  the  condition  annexed,  and  the  forfeiture, 
the  parties,  with  their  eyes  open,  executed  the  deed ;  that  it  had  been  insisted 
by  counsel,  that  they  had  executed  the  articles  under  a  mistake.  But  his 
Lordship  said,  that  there  was  nothing  more  mischievous  than  for  the  Court  to 
decree  a  forfeiture  after  an  agreement,  in  which,  if  there  was  any  mistalce,  it 
was  the  mistake  of  all  tJie  parties  to  the  articles,  and  no  one  of  them  was  more 
under  an  imposition  than  the  other.  The  Court  was  so  far  from  assisting  to 
set  up  the  forfeiture  again,  that  it  would  rather  rejoice  at  the  agreement,  be- 
cause it  had  absolutely  tied  up  the  hands  of  the  Court  from  meddling  in  the 
question;  and  if  it  were  to  decree  the  forfeiture  then,  it  would  be  making  all 
agreements  vain  and  nugatory;  the  case  that  came  nearest  to  the  present  was 
Cann  v.  Cann,  before  Lord  Macclesfield. 

Where,  therefore,  a  doubtful  question  arises,  such  as  a  question  of  construc- 
tion upon  a  will,  it  is  extremely  reasonable  that  parties  should  terminate  their 
differences  by  dividing  the  stake  between  them,  in  the  proportion  which  may 
be  agreed  upon.     Per  Sir  J.  Leach,  V.  C,  in  Naylor  v.  Winch,  1  S.  &  S.  564. 

So  where  payments  were  made  under  a  mistaken  construction  of  a  doubtful 
clause  in  a  settlement,  the  Court  refused  to  direct  them  to  be  refunded,  after 
many  years  of  acquiescence  by  all  parties,  and  after  the  death  of  one  of  the 
authors  of  the  settlement,  especially  as  subseijuent  family  arrangements 
L  J  *had  proceeded  on  the  footing  of  that  construction  :  Clifton  v.  Cock- 
hum,  3  My.  &  K.  76 ;  and  see  Great  Western  Railway  Co.  v.  Cripps,  5 
Hare,  91. 

The  principle  of  tbese  cases  seems  to  have  been  departed  from  in  Lans- 
down  V.  Lansdown,  Mos.  364.  In  that  case  there  were  four  brothers ;  the 
second  died,  and  the  eldest  brother  entered  upon  his  lands;  the  youngest 
brother  claimed  a  title ;  upon  which  they  applied  to  Hughes,  a  schoolmaster^ 


STAPILTON     V.     STAPILTON.  393 

their  neighbor,  in  the  country,  (who  often  acted  as  an  attorney,)  for  his  opi- 
nion, who  upon  consulting  a  book  called  "The  Clerk's  Remembrancer,"  gave 
it  in  favor  of  the  youngest  brother,  because  land  could  not  ascend ;  upon 
which  the  eldest  brother  agreed  to  divide  the  estate  with  the  youngest,  and 
declared  he  would  rather  do  so  than  go  to  law,  though  he  had  the  right ;  upon 
which  Mr.  Hughes  prepared  deeds  of  lease  and  release  of  the  moiety  which 
were  executed  by  the  eldest  brother,  and  bonds  of  the  penalty  of  300?.,  which 
was  computed  to  be  the  value  of  the  moiety,  conditioned  for  quiet  enjoyment 
of  their  respective  shares.  The  youngest  brother  died,  and  the  moiety  de- 
scended on  the  infant  defendant,  his  son  and  heir.  And  Lord  Chancellor 
King  decreed,  that  the  bond  and  deeds  of  lease  and  release  should  be  delivered 
up  to  the  plaintiff,  the  eldest  brother,  being  obtained  by  mistake  and  misre- 
presentation, and  that  the  defendant,  the  infant,  when  he  came  of  age  should 
convey  nisi,  &c.  j  and  his  Lordship  said,  that  the  maxim  of  law,  Ignorantia 
juris  non  excusat,  was,  in  regard  to  .the  public,  that  ignorance  cannot  be 
pleaded  in  excuse  of  crimes,  but  did  not  hold  in  civil  cases. 

An  extract  of  this  case,  from  the  Registrar's  Book,  is  given,  2  J.  &  W. 
205,  where  the  ground  for  the  decision  is  stated  to  be  "  mistake  and  misrepre- 
sentation of  the  law."  A  mere  mistake,  however,  or  misrepresentation  of 
the  law  by  the  person  the  brothers  consulted,  would  not  be  sufficient  reason 
for  refusing  to  carry  into  effect  such  an  agreement ;  and  it  is  clear  that  the 
observation  of  Lord  King,  that  the  maxim,  Ignorantia  juris  non  excusat,  did 
not  hold  in  civil  cases,  has  not  been  recognized  in  modern  times.  See  Stewart 
V.  Stewart,  6  C.  &  F.  966. 

Moreover,  where  parties  come  to  the  Court  of  Chancery  to  be  relieved 
against  the  consequences  of  mistakes  in  law,  it  is  the  duty  of  the  Court  to  be 
satisfied  that  the  conduct  of  the  parties  has  been  determined  by  those  mistakes, 
otherwise  great  injustice  may  be  done.  Parties  may  be  erroneously  advised 
as  to  the  law,  but  they  may  be  told  in  what  circumstances  the  question  of 
law  depends,  and  in  what  mode  it  may  be  tried,  and  they  may  determine  that 
(whether  the  advice  they  have  received  be  well  or  ill  founded)  they  will  give 
*up  the  question  in  favor  of  the  party  with  whom  it  arises.  Cases 
of  this  nature  therefore,  require  the  most  careful  examination,  and  ^  J 
particularly  when  they  arise  between  parent  and  child.  Per  Sir  Gr.  Turner, 
V.  C. ;  Stone  v.  Godfrey,  5  De  G.  Mac.  &  G.  90. 

Any  transaction  between  father,  tenant  for  life,  and  son,  tenant  in  tail  of 
property,  entered  into  upon  barring  the  entail,  is  looked  upon  in  the  nature 
of  a  family  arrangement ;  and,  in  such  a  case,  apparent  inadequacy  of  consi- 
deration, and  the  circumstance  that  the  property  is  reversionary,  will  have 
but  little  weight.  In  Cory  v.  Cory,  1  Ves.  19,  on  the  fact  appearing,  that 
one  of  the  parties  was  drunk  at  the  time  an  agreement  was  entered  into  to 
settle  disputes  in  a  family,  Lord  Hardwicke  thought  that  it  was  not  sufficient 
to  set  the  agreement  aside,  as  it  was  reasonable,  and  it  did  not  appear  that 
any  unfair  advantage  was  taken.  And  he  observed,  that,  "if  a  son,  tenant 
in  tail,  and  a  father,  tenant  for  life,  agree  on  something  for  the  benefit  of  the. 


394  COMPROMISE.  —  SEPARATE     MAINTENANCE. 

younger  children,  and  afterwards  the  son  complains  of  paternal  authority 
being  exerted,  though  there  might  be  something  of  that  sort,  yet,  if  the  agree- 
ment be  reasonable,  the  Court  will  not  set  it  aside."  And  see  Wycherley  v. 
WycJierley,  2  Eden,  175;  Persse  v.  Persse,  7  C.  &  F.  318. 

In  Bellamy  v.  Sabine,  2  Ph.  425,  upon  an  agreement  between  father  and 
son,  for  disentailing  an  estate,  and  for  a  conveyance  to  the  son  in  fee,  the 
main  consideration  moving  from  the  son  was  an  undertaking  to  pay  the  father's 
debts,  even  the  circumstance  of  several  of  the  most  important  items  being  left 
in  blank  was  held  insufficient  to  set  the  transaction  aside  as  against  the  father 
though  the  son  was  only  just  come  of  age,  as  a  family  arrangement  of  such 
a  description  could  not  be  supposed  to  have  depended  upon  a  very  exact  cal- 
culation of  the  amount  of  debts.  See  also  Hogliton  v.  Hoghton,  15  Beav.  305, 
where  the  law  upon  the  subject  is  very  elaborately  laid  down  by  Sir  John 
Komilly,  M.  R.,  Dimsdale  v.  Dimsdale,  3  Drew.  556.  As  to  undue  influence 
on  the  part  of  a  parent,  see  ante,  p.  489. 

A  bona  fide  family  arrangement  (previous  to  the  abolition  of  the  usury  laws) 
would  not  have  been  deemed  usurious  merely  because  it  secured  a  loan  with 
legal  interest,  and  the  borrower,  by  way  of  settlement,  made  other  provisions 
for  the  lender :  Arkwright  v.  Lord  Huntley,  Printed  Cases,  D.  P.,  1825,  cited 
Sugd.  Prop.  86. 

If  an  arrangement  between  two  parties  is,  on  moral  principles,  fair,  or  is 
such  as  is  sustainable,  as  between  them,  on  the  ground  of  its  being  a  family 
transaction,  it  will  not  be  rendered  invalid  because  it  may  have  been  concocted 
^_..-.  and  brought  about  by  a  third  *party,  with  a  fraudulent  intention  of 
L  '  J  benefiting  himself.  Thus,  in  Bellamy  v.  Sabine,  2  Ph.  425,  an  agree- 
ment between  a  father,  tenant  for  life,  and  an  eldest  son,  tenant  in  tail,  for 
certain  considerations,  to  bar  the  entail  and  convey  the  estate  to  the  son,  was 
followed,  within  a  fortnight,  by  the  sale  of  the  estate  by  the  son  to  the  soli- 
citor who  had  acted  for  both  parties  in  the  agreement.  In  a  suit,  after  the 
death  of  the  son  without  issue,  by  the  next  remainderman  in  tail,  who  was 
also  heir-at-law  of  the  son,  to  set  aside  both  transactions,  and  to  have  the  estates 
resettled  to  the  former  uses.  Lord  Cottenham  was  of  opinion,  upon  the  evidence, 
that  both  transactions  were  but  parts  of  one  scheme,  contrived  by  the  solicitor 
for  his  own  benefit;  but,  being  also  of  opinion,  that,  on  the  principle  of  family 
arrangements,  the  agreement  between  the  father  and  son  was  not  necessarily 
an  unfair  one  in  itself,  the  second  transaction  only  was  set  aside,  the  bill 
being  dismissed  as  to  the  first,  and  the  solicitor  was  decreed  to  convey  the 
estate  to  the  plaintiif  in  fee. 

Although  it  is  clear  that  when  parties  enter  into  a  compromise  or  family 
arrangement,  in  order  to  avoid  litigating  the  question  as  to  whether  one  of 
the  parties  is  entitled  to  certain  property  or  not,  such  compromise  will  not  be 
set  aside  although  it  should  eventually  turn  out  that  the  party  taking  some- 
thing under  the  compromise  was  in  reality  legally  entitled  to  nothing;  never- 
theless, the  rather  refined  distinction  has  been  taken  that  if  the  parties  assum- 
ing something  to  be  due  by  the  compromise,  merely  settles  the  amount,  with- 
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out  reference  to  the  question  whetlier  anything  be  due  or  not,  if  it  turns  out 
that  nothing  really  was  due,  the  compromise  will  not  be  binding,  and  a  deed 
for  carrying  it  into  effect  will  be  set  aside.  This  distinction  was  taken  injhe 
case  of  Lawton  v.  Campion,  18  Beav.  87,  there  the  children  of  John  Lawton, 
a  deceased  remainderman,  insisted  as  against  their  uncle  Charles,  (a  prior 
tenant  for  life  in  possession,)  that  they  were  entitled,  tinder  the  terms  of  a 
settlement,  to  have  their  portions  raised  from  the  death  of  their  father  in  1831. 
Some  discussion  took  place,  and  a  bill  was  filed  by  them.  An  arrangement 
was  come  to  by  deed,  which,  proceeding  on  the  foundation  of  the  validity  of 
the  claim,  compromised  the  amount  of  the  arrears  of  interest,  and  settled  the 
amount  of  the  future  interest,  which  Charles  thereby  engaged  to  pay.  It 
having  been  afterwards  determined  in  another  suit,  that  on  the  true  construc- 
tion of  the  settlement  the  claim  of  the  children  was  unfounded,  Charles  insti- 
tuted a  suit  to  set  aside  the  deed,  and  Sir  John  Komilly,  M.  K.,  made  a  decree 
in  his  favor.  "  In  my  opinion,"  said  his  Honor,  "  the  thing  compromised 
was  not  the  right  to  have  the  portions  *immediately  raised,  but  some-  ninA-] 
thing  collateral  to  it,  and  arising  and  flowing  out  of  it.  The  liability 
of  the  plaintiff  to  pay  was  not,  in  fact,  compromised ;  but  the  amount  which 
he  would  have  to  pay,  under  a  liability,  assumed  and  admitted  on  both  sides, 
was  the  thing  compromised,  and  the  only  subject  of  the  compromise.  That 
is  the  view  which  I  take  of  this  case  from  the  correspondence,  and  which  the 
deed  appears  to  me  to  confirm.  It  appears  to  me  to  have  been  entered  into 
for  the  purpose  of  settling  the  question  of  the  amount  which  the  plaintiff  was 
liable  to  pay  to  these  ladies,  and  not  to  settle  any  question  as  to  his  liability 
to  pay  anything  at  all."  And  after  referring  to  Harvey  v.  Ooohe,  4  Euss.  57, 
as  being  exactly  in  point,  his  Honor  added,  "  Undoubtedly  a  family  arrange- 
ment was  entered  into  in  this  case ;  but  the  question  is,  what  it  included.  In 
my  opinion,  the  liability  of  the  plaintiff  to  pay  anything,  or  in  other  words, 
the  fact  that  the  money  was  raisable  on  the  death  of  John  Lawton,  was  not  an 
ingredient  in  that  arrangement,  and  did  not  form  a  term  of  it.  That  question 
was  not  present  to  the  mind  of  either  party  at  the  time  when  they  entered 
into  this  arrangement,  as  one  which  could  be  contested;  the  arrangement  was 
limited  to  matters  in  difference,  flowing  out  of  and  proceeding  from  that  which 
was  considered  to  be  an  undoubted  liability."  Upon  a  principle  somewhat 
similar  it  has  been  determined  that  a  compromise  under  the  Court,  will  not 
exclude  a  point  of  construction  not  then  under  consideration.  Bennett  v. 
Merriman,  6  Beav.  360. 

But  an  agreement  cannot  be  sustained,  even  as  a  family  arrangement,  if  by 
design,  or  even,  by  accident,  there  has  not  been  a  full  disclosure  of  all  material 
circumstances  in  the  knowledge  of  one  of  the  parties.  Thus,  in  Gordon  v. 
Gordon,  3  Swanst.  400,  an  agreement  was  entered  into  between  two  brothers, 
the  younger  of  whom  disputed  the  legitimacy  of  the  elder,  for  the  division  of 
the  family  estates.  At  the  time  of  the  agreement  the  younger  brother  was 
apprised  of  a  private  ceremony  of  marriage  which  had  passed  between  their 
parents,  but  did  not  communicate  that  fact  to  the  elder.     The  legitimacy  of 
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the  elder  brother  being  established  on  the  trial  of  an  issue  directedj  Lord 
Eldon,  after  the  lapse  of  nineteen  years,  rescinded  the  agreement.  "I  appre- 
hend," observed  his  Lordship,  "  that  if  on  the  death  of  an  individual  seised 
in  fee  of  an  estate,  a  dispute  arises  who  is  his  heir,  and  there  is  room  for  a 
rational  doubt  as  to  that  fact,  and  the  parties  deal  with  each  other  openly  and 
fairly,  investigating  the  subject  for  themselves,  and  each  cotnmunicating  to 
J,  the  other  all  that  he  knows,  and  all  the  information  *which  he  hag 

>-  -^  received  on  the  question,  and  at  length  adopt  a  resolution  to  distribute 
the  property,  under  the  notion  that  the  eldest  claimant  is  illegitimate,  although 
it  afterwards  appear  that  he  is  legitimate,  the  Court  Will  not  disturb  a  family 
arrangement  of  that  kind,  merely  because  the  fact  is  eventually  found  different 
from  the  supposition  on  which  it  was  founded.  I  put  the  case  of  full  and 
free  disclosure,  and  where  the  transaction  proceeds  on  a  compromise,  with 
reference  to  which  no  want  of  good  faith  on  either  side  can  be  suggested. 

"On  the  question  of  legitimacy  the  verdict  is  decisive,  and  I  am  bound  to 
consider  the  plaintiff  as  the  legitimate  son ;  and  the  question  now  is,  whether, 
attending  to  the  allegata  et  probata  in  this  case,  these  agreements  are  to  be 
impeached,  and  to  what  extent,  and  on  what  terms  ?  I  lay  out  of  the  case 
the  question  of  consideration,  and  I  think  myself  justified  by  the  authority 
of  Cann  v.  Gann,  and  other  decisions,  in  holding,  that  if  a  dispute  arises 
relative  to  the  legitimacy  of  children,  and  the  members  of  the  family,  to 
maintain  their  character  in  the  world,  arrange  their  rights  among  themselves, 
if  the  matter  is  fully  before  them,  their  agreement  will  not  be  disturbed 
because  it  is  founded  on  a  supposition  which  imputes  the  character  of  legiti- 
macy to  the  illegitimate,  or  illegitimacy  to  the  legitimate;  but  then,  there 
must  not  only  he  good  faitJi  and  honest  intention,  hut  full  disclosure ;  and, 
without  full  disclosure,  honest  intention  is  not  sufficient. 

"  My  view  of  this  case,  (and  I  have  not  arrived  at  it  without  reluctance,) 
is,  that  the  younger  son  knew  that  there  had  been  some  ceremony,  which  is 
called  a  private  marriage.  I  cannot  doubt  that  fact  without  imputing  to 
several  witnesses  the  most  infamous  perjury.  I  find  no  evidence  that  at  the 
time  when  the  plaintiff  entered  into  the  agreement  of  1790,  he  was  apprised 
of  that  ceremony;  and  I  say,  that  if  the  youngest  son,  knowing  that  fact,  of 
which  the  plaintiff  was  ignorant,  dealt  with  him  without  disclosing  it,  whether 
the  omission  of  disch.nre  originated  in  design,  or  in  an  honest  opinion  of 
the  invalidity  of  the  ceremony,  and  of  a  want  of  obligation  on  his  part  to 
make  the  communication,  the  agreement  cannot  be  sanctioned  by  the  Court. 

"  If  the  younger  son  had  informed  the  plaintiff  of  the  fact  of  the  private 
ceremony,  and  afforded  him  the  opportunity  of  deciding,  by  his  own  judg- 
ment, whether  that  ceremony  constituted  a  marriage,  and  the  plaintiff  had 
consented  to  impute  to  himself  the  character  of  illegitimacy,  when,  by  the 
verdict,  it  appears  that  the  character  of  legitimacy  belonged  to  him,  I  think, 
r*7nfi1  °™i**''°g  ^^  present,  the  *question  of  consideration,  that  the  Court 
L        -I  could  not  have  interfered  with  the  agreement. 

So,  in  Harvey  v.  CooTie,  4  Euss.  58,  Sir  J.  Leach,  M.  K.,  observed,  that 
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"  if  the  case  could  have  been  treated  as  a  family  compromise  of  doubtful  rights, 
it  would  have  been  extremely  difficult  to  have  maintained  it, — not  because  it 
would  have  proceeded  on  a  mistaken  notion  of  the  rights  of  the  parties,  (for 
this,  in  a  family  arrangement,  was  of  no  importance,)  but  because  there  was 
not  that  full  disclosure  of  the  legal  opinions  which  one  of  the  parties  had  re- 
ceived, and  of  the  state  of  the  accounts,  which  the  rules  of  a  court  of  equity 
would  require." 

In  Groves  v.  Perkins,  6  Sim.  576,  a  wife  who  had  been  deserted  by  her 
husband,  became  entitled  to  a  share  of  an  intestate's  property,  amounting  to 
£3609.  The  husband,  whilst  he  was  ignorant  of  the  amount  of  the  share, 
assigned  it  in  trust  for  the  wife  and  children,  subject  to  the  payment  of  10s.  a 
week  to  himself  for  his  life.  Although  the  deed  recited  that  the  intestate's 
estate  was  very  considerable,  yet,  as  the  administrators,  who  were  the  wife's 
brothers,  and  parties  to  the  transaction,  did  not  disclose  to  the  husband  the 
amount  of  the  share,  the  deed  was  set  aside  by  Sir  L.  Shadwell,  V.  C.  "  The 
consideration,"  said  his  Honor,  "  for  which  the  plaintiff  executed  the  deed  is 
very  small ;  and  the  question  is,  whether,  adverting  to  the  nature  of  the  trans- 
action, there  was  that  disclosure  made  to  the  plaintiff  which  he  was  entitled  to 
have.  The  administrators  do  not  allege  in  their  answer,  that  they  stated  to 
the  plaintiff  what  was  the  amount  of  the  intestate's  property,  or  of  his  wife's 
share  of  it ;  nor  is  there  any  evidence  to  that  effect.  The  deed,  it  is  true, 
recites  that  the  intestate  was  at  his  death,  possessed  of  very  considerable  per- 
sonal estate ;  but  I  do  not  think  that  that  was  a  sufficient  disclosure.  And, 
though  there  was  not  that  fraud  in  the  transaction  which  the  plaintiff  has 
charged,  yet,  as  the  administrators  withheld  from  him  the  knowledge  of  the 
amount  of  his  wife's  share,  there  was  that  non-disclosure  of  a  material  fact 
which  compels  me  to  say  that  the  deed  cannot  stand.  As,  however,  the  plain- 
tiff has  charged  the  defendants  with  a  fraud  which  they  never  practised,  I 
shall  set  aside  the  deed  without  costs."  And  see  Pusey  v.  Deshouverie,  3  P. 
Wms.  315,  321;  M'Carihy  v.  Decaix,  2  Buss.  &  My.  614;  Leonard  v. 
Leonard,  2  Ball  &  B.  171 ;   Smith  v.  Pincomhe,  3  Mac.  &  Gr.  653. 

And  especially  if  parties  are  not  on  equal  terms,  and  one  of  them  stands  in 
such  a  relation  to  the  others  as  renders  it  incumbent  on  him  to  give  a  fuller 
account  of  the  matter  or  question  in  dispute  than  he  has  done,  the  Court, 
although  no  intentional  fraud  may  be  imputable  to  such  person,  will  not  sup- 
*port  a  compromise  entered  into  between  the  parties :  Pickering  v. 
Pickering,  2  Beav.  31,  56;  Pwsey  v.  Deshouverie,  3  P.  "Wms.  315,  C*'^*^^] 
320,  321 ;  Sturge  v.  Sturge,  12  Beav.  229. 

In  Stockley  v.  Stochley,  1  V.  &  B.  31,  Lord  Eldon  said,  he  had  a  doubt 
whether  what  is  in  Stapilton  v.  Stapilton  represented  as  falling  from  Lord 
Macclesfield,  in  Cann  v.  Cann,  could  have  been  his  laneuaee.  "  If,"  added 
his  Lordship,  "a  doubt  is  raised  between  parties  as  to  their  rights,  and 
adverting  to  that  doubt,  they  come  to  an  agreement,  and  that  is  a  reasonable 
agreement,  in  family  matters,  the  Court  goes  a  long  way  to  carry  it  into  exe- 
cution.    But  my  difficulty  was,  that  there  might  be  supposition  of  right  with- 
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out  a  doubt  upon  it ;  that  it  would  be  too  much  to  execute  an  agreement 
entered  into  upon  such  supposition,  if  unfounded ;  and  the  words  of  Lord 
Macclesfield,  instead  of  '  a  supposition  of  right,'  might  have  been  '  a  doubtful 
right ;'  but  I  observe,  in  a  manuscript  note  that  I  have,  the  same  words  are 
represented  as  those  of  Lord  Macclesfield." 

In  Dunnage  v.  White,  1  Swanst.  137,  a  deed  was  executed  by  the  members 
of  a  family,  to  determine  their  interests  under  the  will  and  partial  intestacy 
of  an  ancestor ;  but  it  appeared  on  the  face  of  the  deed,  that  the  parties  did 
not  understand  their  rights,  or  the  nature  of  the  transaction,  and  that  the 
heir  surrendered  an  unimpeachable  title  without  consideration ;  and  evidence 
being  given  of  his  gross  ignorance  and  habitual  intoxication,  liability  to  im- 
position, and  want  of  professional  advice.  After  an  acquiescence  of  five  years, 
and  in  the  absence  of  direct  proof  of  fraud  or  undue  influence.  Sir  Thomas 
Plumer,  M.  B.,  considering  the  state  of  mind  of  the  heir,  his  circumstances, 
and  the  nature  of  the  transaction,  was  of  opinion  it  was  not  such  a  deed  as  the 
Court  ought  to  execute,  and  that  it  could  not  be  supported  as  a  family 
arrangement,  upon  the  doctrine  of  Sfapilton  v.  Stapilton,  and  Cann  v.  Cann  ; 
but,  he  said,  that,  undoubtedly,  parties  entitled  in  different  events,  might, 
while  the  uncertainty  existed,  each  taking  his  chance,  effect  a  valid  compro- 
mise ;  that,  in  Stapilton  v.  Stapilton,  the  legitimacy  of  the  eldest  son  was 
doubtful:  that  was  a  question  proper  to  be  S3  settled,  and  the  settlement  was 
a  consideration  which  gave  effect  to  the  deed. 

Where  a  person  under  the  influence  of  threats,  and  under  apprehension  of 
arrest,  and  without  adequate  consideration  or  advice,  has  given  securities  as  a 
compromise  of  doubtful  rights,  they  will  be  set  aside  in  equity  :  Scott  v.  Scott, 
11  Ir.  Eq.  Rep.  74. 

Where  a  deed  was  made  for  the  purpose  of  carrying  into  effect  a  family 
arrangement,  and  it  contained  a  declaration  of  trust  inconsistent  with  the 
r*7n8T  ^<'*''i*l  rights  *of  the  parties,  and  there  was  no  evidence  that  the  in- 
consistency was  known  to,  or  contemplated  by,  the  parties  or  their 
solicitors,  or  that  their  actual  rights  were  intended  to  be  altered,  it  was  held 
by  Sir  James  Wigram,  V.  C,  that  the  declaration  ought  to  be  varied : 
Ashitrst  V.  Mill,  7  Hare,  502. 

It  has  been  decided  by  the  highest  authority,  that  it  is  not  necessary  to  the 
validity  of  a  compromise  of  a  family  dispute,  that  one  of  the  parties  does  not 
distinctly  understand  his  rights,  if  they  were  understood  by  his  agents,  by 
whose  acts  and  knowledge,  in  the  absence  of  fraud,  the  principal  is  bound. 
Thus,  in  Stewart  v.  Stewart,  6  C.  &  P.  911,  the  widow,  brother,  and  sister 
of  an  American,  who  died  in  Italy,  leaving  considerable  personal  estate  in  the 
hands  of  trustees  in  Scotland,  agreed,  by  the  advice  of  their  law  agent,  to 
compromise  their  respective  claims  to  the  succession,  by  taking  equal  shares. 
The  widow,  after  receiving  her  share,  brought  an  action  in  Scotland  to  rescind 
the  agreement,  on  the  ground  of  having  thereby  sustained  injury,  through 
ignorance  of  her  legal  rights,  and  the  erroneous  advice  of  the  law  agent. 
There  being,  however,  no  allegation  of  fraud  against  the  law  agent,  or  the 
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other  parties,  the  House  of  Lords,  upon  the  advice  of  Lord  Cottenham,  held 
the  widow  bound  by  the  agreement.  His  Lordship's  review  of  the  decisions 
upon  this  subject  is  most  valuable.  "  The  English  authorities,"  he  observed, 
"  are  not  all  consistent,  though  in  the  result  altogether  they  appear  to  estab- 
lish, a  sufficiently  clear  principle.  One  of  the  earliest  is  Frank  v.  Frank,  (1 
Ch.  Ca.  84.)  It  must  be  assumed,  that  the  fraud  there  alleged  was  not 
proved,  but  there  being-  no  proof  of  the  recovery,  the  eldest  brother  had  given 
up  the  freehold  lands  to  the  younger,  without  consideration,  upon  a  misappre- 
hension of  fact;  yet  the  Court  denied  him  any  relief,  upon  the  ground  that 
Modus  et  conventio  vincunt  legem.  The  next  case  in  point  of  date,  Cann  v. 
Cann,  (1  P.  Wms.  723,)  although  often  quoted  upon  this  subject,  and  though, 
valuable  as  recognizing  the  doctrine,  is  not,  for  the  facts  of  it,  of  much  im- 
portance, because  the  party  seeking  to  be  relieved  from  the  agreement  of  com- 
promise failed  to  prove  that  he  had  been  injured  by  it.  Lansdown  v.  Lans- 
down,  (Mos.  364  j  2  J.  &  W.  205,)  is  a  very  strong  case  of  setting  aside  a 
compromise,  and  a  conveyance  in  pursuance  of  it ;  but  it  is  impossible  to 
ascertain  the  facts.  It  appears  that  fraud  was  alleged  against  the  younger 
brother ;  and  Hughes,  who  had  advised  upon  the  rights  of  the  two,  was  made 
a  defendant,  which  could  only  have  been  done  upon  an  imputation  of  fraud ; 
and  in  Moseley's  Report,  it  is  said  that  the  Lord  Chancellor's  decree  pro- 
ceeded upon  the  ground  of  mistake  and  *misrepresentation.  But  rsK^nq-i 
Mr.  Jacob's  extract  from  the  Registrar's  Book  is  no  doubt  correct  in 
stating  the  ground  to  be  '  misrepresentation'  of  law.  It  is,  however,  to  be 
observed,  that  in  Moseley  the  eldest  son  is  reported  to  have  said,  that  he  would 
rather  divide  the  estate  than  go  to  law,  though  he  had  the  right ;  and  that 
the  Court  is  represented  to  have  said,  that  the  maxim,  Ignorantia  juris  non 
excusat,  did  not  hold  in  civil  cases,  which,  it  will  be  seen,  has  not  been  a 
doctrine  recognized  in  the  modern  cases. 

"  In  Stapilton  v.  Stapilton,  (1  Atk.  2,)  Henry,  the  eldest  son,  being  illegi- 
timate, Philip,  the  second  son,  received  no  consideration  for  the  arrangement 
by  which  the  estates,  of  which  Philip  was  tenant  in  tail,  subject  to  the  father's 
life,  were  divided  between  them ;  but  Lord  Hardwicke,  approving  the  doc- 
trine of  Lord  Macclesfield  in  Cann  v.  Cann,  said,  '  that  an  agreement  entered 
into  upon  a  supposition  of  a  right,  or  of  a  doubtful  right,  though  it  ^fter 
comes  out  that  the  right  was  on  the  other  side,  shall  be  binding,  and  the 
right  shall  not  prevail  against  the  agreement  of  the  parties ;  for  the  right 
must  always  be  on  one  side  or  the  other;  and,  therefore,  the  compromise  of  a 
doubtful  right  is  a  sufficient  foundation  for  an  agreement ;'  and  he,  therefore, 
maintained  the  arrangement,  and  decreed  a  performance  of  what  remained  to 
be  done  to  carry  it  into  effect.  In  Pullen  v.  Ready,  (2  Atk.  587,)  there  was  an 
agreement  to  divide  property  between  brothers  and  sisters,  upon  the  assumption, 
that  all  were  entitled  under  a  will ;  and  the  fact,  that  one  of  them  had  mar- 
ried without  consent,  which  was  by  the  will  make  a  ground  of  forfeiture,  did 
not  appear  to  have  been  adverted  to.  Lord  Hardwicke  enforced  the  agree- 
ment ;  and,  with  reference  to  the  argument,  that,  although  the  marriage, 
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having  been  without  consent,  must  have  been  known  to  all  the  parties,  yet 
that  the  consequences  in  law  might  not,  he  observed,  '  If  parties  are  entering 
into  an  agreement,  and  the  very  will  out  of  which  the  forfeiture  arose  ia,  lying 
before  them  and  their  counsel,  while  the  drafts  are  preparing,  the  parties  shall 
be  supposed  to  be  acquainted  with  the  consequence  at  law  as  to  this  point, 
and  shall  not  be  relieved  under  a  pretence  of  being  surprised,  with  such  strong 
circumstances  attending  it.'     Bingham  v.  Bingham,  (1  Ves.  126,)  was  not  a 
ease  of  compromise,  but  of  a  sale  by  the  defendant  to  the  plaintiff,  of  an  estate 
which  was  already  his ;  and  a  return  of  the  purchase-money  was  decreed  at  the 
Rolls,   upon  the  ground  of  mistake.     That  case,  therefore,   does  not  bear 
directly  upon  the  present.     If  it  were  necessary  to  consider  the  principle  of 
that  decree,  it  might  not  be  easy  to  distinguish  that  case  from  any  other  pur- 
r*71  m  "li^s^  ^^  which  *the  vendor  turns  out  to  have  no  title.    In  both  there 
is  a  mistake,  and  the  effect  of  it  in  both  is,  that  the  vendor  receives, 
and  the  purchaser  pays,  money  without  the  intended  equivalent.     In  Gih- 
hons  V.  Caunt,  (4  Ves.  840,)  Lord  Alvanley,  speaking  of  agreements  of  com- 
promise, says,  '  If  parties  will,  with  full  knowledge  (of  the  doubts  and  diffi- 
culties as  to  their  rights)  act  upon  them,  though  it  turns  out  that  one  gains  a 
great  advantage,  if  the  agreement  was  lair  and  reasonable  at  the  time,  it  shall 
be  binding.     There  was  a  case  before  the  Lord  Chancellor,  who  spoke  to  me 
upon  it,  in  which  it  was  held,  that  the  Court  will  enforce  such  an  agreement, 
although  it  turns  out  that  the  parties  were  mistaken  in  point  of  law,  even 
supposing  counsel's  opinion  was  wrong.'     Bilbie  v.  Lumley,  (2  East,  469, 
see  also  Stevens  v.  Lynch,  12  East,  38,)  is  directly  opposed  to  this  doctrine, 
upon  which  Lansdown  v.  Lansdown  is  stated  in  Bloseley  to  have  been  de- 
cided ;  for  it  was  held,  '  that  money  paid  by  one,  with  full  knowledge  (or  the 
means  of  such  knowledge  in  his  hands)  of  all  the  circumstances,  cannot  be 
recovered  back  again  on  account  of  such  payment  having  been  made  under  an 
ignorance  of  the  law.'     In  Leonard  v.  Leonard,  (2  Ball  &  B.  171,)  Lord 
Manners,  and  in  Stockley  y.  Stockley,  (1  V.  &  B.  30,)  Lord  Eldon  recognized 
the  rule  of  equity  as  to  agreements  by  way  of  compromise,  particularly  in 
family  arrangements.     In  Dunnage  v.   White,  (1  Swanst.   137,))  Sir  Thomas 
Plumer,  refused  to  carry  into  effect  an  arrangement  by  way  of  compromise ; 
but  the  circumstances  were  very  peculiar.     The  parties  had  dealt  with  pro- 
perty which  belonged  to  children,  and  over  which  they  had  no  power ;  and 
the  state  of  mind  of  one  of  the  parties  was  relied  upon  in  the  judgment.    The 
case  of  Gordon  v.   Gordon,  (3  Swanst.  400,)  proceeded  upon  a  fraudulent 
suppression ;  but  Lord  Eldon  fully  recognized  the  rule,,  saying,  that  where, 
with  good  faith,  honest  intentions,  and  full  disclosure,  the  members  of  a 
family  will  arrange  their  rights  among  themselves,  their  agreement  will  not 
be  disturbed  because  it  is  founded  upon  a  supposition  which  imputes  the  cha- 
racter of  legitimacy  to  the  illegitimate,  or  illegitimacy  to  the  legitimate.   In  the 
third  volume  of  Mr.  Surge's  excellent  work  (his  Commentaries  on  Colonial  and 
Foreign  Law,  p.  742,)  the  authorities  quoted  from  the  civil  law  prove  the  recog' 
nition  by  that  law  of  a  similar  principle.    He  draws  this  conclusion  from  them  : 
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Hence,  it  is  no  ground  for  recalling  tBe  payment  made  under  the  compromise, 
that  there  was  no  cause  for  the  compromise,  and  that  nothing  was  owing.'  And 
again  :  '  The  inadequacy  of  the  benefit  which  the  party  may  receive  from  the 
compromise,  even  though  it  should  amount  to  laesio  *enormis,  would  r^irii-i 
not  afford  a  ground  for  setting  it  aside,  unless  there  had  been  fraud.' 

"  It  has  indeed  been  said,  in  some  of  the  English  cases,  and  particularly 
by  Lord  Alyanley,  in  Gibbons  v.  Caunt,  (before  referred  to,)  that  the  parties 
must  be  aware  of  the  claims  which  are  to  be  the  subject  of  compromise,  and 
that  they  must  act  with  full  knowledge  of  all  doubts  and  difficulties  that  arise. 
But  it  is  not  necessary,  for  the  purpose  of  this  case,  to  inquire  how  far  that 
exception  to  the  general  rule  can  be  supported,  or  how  it  is  reconcilable  with 
the  principle,  that  mistake  as  to  the  law  will  not  invalidate  a  compromise,  be- 
cause the  claim  of  the  widow  (the  appellant)  to  her  share  of  the  goods  in 
communion  is  expressly  pointed  out  to  her  in  the  opinion  of  Mr.  Jeffrey  and 
Mr.  Rutherfurd ;  and  although  it  may  well  be  supposed  that  she  had  not  her- 
self sufficient  knowledge  of  the  law  of  Scotland  to  understand  the  meaning 
of  the  terms  used,  they  must  be  supposed  to  have  been  fully  understood  by 
her  legal  adviser,  Mr.  Wardlaw.  It  is  true  that  he  does  not,  in  his  corres- 
pondence, call  her  attention  to  this  claim,  and,  he  being  dead,  it  is  now  im- 
possible to  ascertain  from  what  cause  this  proceeded, — whether,  because  she 
had  before  elected  not  to  make  such  claim,  or  from  inattention  on  his  part ; 
nor  is  it  material,  because,  in  the  absence  of  all  evidence  of  fraud  on  the  part 
of  the  agent,  the  client  must  be  bound  by  his  acts,  and  affected  by  the  in- 
formation he  received.  If  it  were  necessary  to  shoto  knowledge  in  the  princi- 
pal, and  a  distinct  understanding  of  all  the  rights  and  interests  affected  by  the 
complicated  arrangements  which  are  constantly  taking  place  in  families,  very 
few,  if  any,  could  he  supported. 

"  That  the  law  of  Scotland  adopts  the  same  principle  as  the  law  of  Eng- 
land upon  this  subject,  is  proved  by  the  passages  quoted  from  Lord  Stair's 
Institutes,  (Book  1,  tit.  7,  sect.  9,  and  tit.  17,  sect.  2,)  and  from  the  cases  of 
MAllister  V.  M'Allister,  in  1830,  (4  Wils.  &  S.  142,)  and  Dixon  v.  Monkland 
Canal  Company,  (5  Wils.  &  S.  445;)  to  which  is  opposed  the  single  case  of 
Hope  v.  Dickson,  in  1833,  (12  Shaw  &  D.  222,)  which  was  a  case  of  homo- 
logation and  not  of  compromise.  These  authorities,  indeed,  prove  that  the 
principle  is  the  same  in  the  law  of  Scotland  as  in  the  law  of  England  and  in 
the  civil  law;  but  as  the  instances  in  which  it  has  been  the  subject  of  deci- 
sion are  comparatively  few  in  Scotland,  and  as  it  has  so  frequently  been  the 
subject  of  adjudication  by  Judges  of  the  highest  authority  in  this  country,  I 
have  thought  that  it  might  be  useful  to  bring  together  the  principal  cases  in 
which  it  has  been  recognized  and  enforced  in  this  country." 

Where  a  family  arrangement  is  entered  into  upon  the  assumption  *that 
all  the  parties  named  in  a  deed  will  execute  it,  and  one  of  them  does  L*'^12] 
not  do  so,  it  will  not  be  binding  upon  the  others,  although  they  execute  it. 
See  Peto  v.  Peto,  16  Sim.  590,  there  the  eight  children  of  A.  being  entitled 
to  a  fund  equally  in  the  event  of  their  surviving  B.,  seven  of  them  =n  pur- 
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suance  of  an  arrangement  made  amongst  themselves,  whilst  the  eighth,  whose 
name  was  James,  was  in  India,  executed  a  deed  by  which  they  and  he  were 
made  to  covenant  with  each  other  reciprocally,  that,  in  case  any  of  them 
should  die  in  B.'s  lifetime,  leaving  a  child  or  children,  such  child  or  children 
should  be  entitled  to  the  share  or  shares  of  his,  her,  or  their  parent,  or  parents, 
in  such  and  the  same  manner  as  if  such  parent  or  parents  had  survived  B. 
James  never  executed  the  deed;  but  he  and  six  of  those  who  did  execute  it 
survived  B.  It  was  held  by  Sir  L.  Shadwell,  V.  C,  that  the  children  of  the 
one  who  died  were  not  entitled  under  the  deed  to  their  parent's  share. 

A  compromise  made  after  a  bill  is  filed  may  bo  relied  on  by  the  answer,  if 
it  completely  disposes  of  the  rights  in  question  ;  but  if  its  validity  be  doubt- 
ful, or  it  requires  something  further  to  carry  it  into  effect,  a  bill  must  be  filed 
either  to  execute  or  set  it  aside.  Therefore,  when  a  bill  claimed  a  share  of 
property,  and  an  agreement  was  made  to  dispose  of  it  and  divide  the  proceeds 
in  a  certain  manner,  which  was  never  carried  out,  and  the  agreement  was  im- 
peached by  amendments  in  the  bill,  the  cause  was  allowed  to  stand  over : 
Bristow  V.  Bristow,  12  Ir.  Eq.  Eep.  329. 

Letters  written,  after  a  dispute  has  arisen,  with  a  view  to  a  compromise  and 
"  without  prejudice,"  cannot  be  used  in  evidence  against  the  party  by  or 
on  behalf  of  whom  they  were  written.  See  Hoghton  v.  Hoghton,  15  Beav. 
321,  where  Sir  J.  Romilly,  M.  R.,  said,  "  that  such  communications  made 
with  a  view  to  an  amicable  arrangement  ought  to  be  held  very  sacred ;  for 
if  parties  were  to  be  afterwards  prejudiced  by  their  efforts  to  compromise, 
it  would  be  impossible  to  attempt  an  amicable  arrangement  of  differences." 
And  see  Jones  v.  Foxall^  15  Beav.  388,  396. 

In  a  recent  case  in  Ireland,  a  correspondence  had  been  carried  on  with  a 
view  to  a  compromise,  and  without  prejudice  to  the  rights  of  the  parties.  It 
was  held  by  the  Court  of  Appeal  in  Chancery  that  it  could  not  be  given  in 
evidence  to  take  a  claim  out  of  the  operation  of  the  Statute  of  Limitations, 
even  though  there  had  never  been  any  controversy  as  to  the  existence  and 
the  validity  of  the  claim.  "There  are  grounds  of  public  policy,"  said  Lord 
Justice  of  Appeal,  "  which  apply  with  great  force  to  this  case,  for  when  a 
party  makes  concessions  in  order  to  effect  a  compromise,  and  guards  him- 
r*-1  ^^  ^^'^  against  their  use  for  any  other  *purpose,  it  would  be  unconscien- 
L  -I  tious  and  unjust  to  deprive  him  of  tke  protection  for  which  he  has 
expressly  stipulated."     In  re  MonseU,  '6  Ir.  Oh.  Rep.  245,  254. 

It  seems  that  an  attorney  or  counsel  cannot  compromise  a  cause  in  which 
they  are  engaged  without  the  express  authority  of  their  client.  This  subject 
has  recently  been  very  much  discussed  in  the  important  case  of  Swinfen  v. 
Swinfen,  18  C.  B.  485;  1  C.  B.  N.  S.  364,;  30  L.  T.  160. 

Contracts  upon  the  Separation  of  Husband  and  Wife.] — In  this  place  a 
class  of  contracts,  viewed  now  with  more  favor  than  heretofore  by  courts  of 
equity,  may  be  noticed,  viz.  contracts  upon  the  separation  of  husband  and 
wife,  which  partake  somewhat  of  the  nature  of  family  arrangements. 

It  may  be  admitted,  indeed,  that  a  mei-e  agreement  for  husband  and  wife 
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to  live  separate  and  apart  from  each  other  is  against  the  policy  of  the  law, 
and  will  not  be  executed  by  the  Court ;  nevertheless,  it  will  be  seen  that  a 
contract  founded  on  that  motive  will  clearly  be  enforced. 

"  It  is  in  vain,"  observed  Lord  Langdale,  M.  K.,  "to  regret  the  perplexi- 
ties in  which  Courts  have  found  themselves  involved,  by  enforcing  the  minor 
and  auxiliary  parts  of  the  agreement  to  separate,  while  they  profess  to  repu- 
diate the  principal  and  essential  part  and  motive  of  it.  It  does,  as  Sir  W. 
Grant  expresses  it,  (  Worrall  v.  Jacob,  3  Mer.  268,)  seem  rather  strange,  but 
it  has  been  settled,  that,  in  certain  cases,  they  must  do  so :"  Frampton  v. 
Frampton,  4  Beav.  293. 

The  execution  of  a  deed  of  separation  by  the  husband  is  a  legal  considera- 
tion for  an  agreement  by  a  third  person  to  pay  a  sum  of  money  to  the  hus- 
band towards  the  discharge  of  certain  debts  and  expenses  for  which  the 
husband  was  solely  liable  :  Jones  v.  Waite,  9  C.  &  P.  101. 

Although  it  appears  at  one  time  to  have  been  supposed,  that  a  covenant  by 
trustees  to  indemnify  the  husband  from  his  wife's  debts  was  an  essential  part 
of  a  deed  of  separation,  (^St.  John  v.  St.  John,  11  Ves.  532  ;  Legard  v.  John- 
son, 3  Ves.  359,)  it  seems  that,  even  without  the  intervention  and  consent  of 
a  trustee,  the  husband  may  voluntarily  execute  an  agreement,  or  create  a 
trust  in  favor  of  his  wife,  and  that  they  would  be  binding,  and  would  be  en- 
forced as  against  him,  even  if  the  benefit  of  that  agreement  or  trust  should 
be  made  dependent  upon  an  existing  or  continuing  separation,  which  was  the 
principal,  if  not  the  only,  inducement  for  the  whole  arrangement.  See  Fitzer 
V.  Fitzer,  2  Atk.  526 ;  Guth  v.  Guth,  8  Bro.  C.  0.  616 ;  Frampton  v.  Framp- 
ton, i  Beav.  287 ;  which  authorities  also  clearly  contradict  the  notion  which 
Sir  L.  Shadwell,  V.  C,  seemed  to  entertain  in  *  Clough  v.  Lambert 
10  Sim.  178,  that  an  agreement  for  separation  ought  to  be  founded  L  -^ 
upon  circumstances  which  would  warrant  a  divorce  5,  mensS,  et  thoro  •  nor 
does  such  distinction  appear  to  be  warranted  by  any  other  authorities. 

In  the  important  case  of  Wilson  v.  Wilson,  1  H.  L.  Ca.  538,  it  was  held 
by  the  House  of  Lords  affirming  the  decision  of  Sir  L.  Shadwell,  V.  C. 
(reported  15  Sim.  487,)  that  staying  proceedings  in  the  Ecclesiastical  Court 
for  nullity  of  marriage,  on  the  ground  of  the  alleged  impotency  of  the  hus- 
band, was  a  sufficient  consideration  to  him  for  articles  of  separation.  "  Why  " 
observed  Lord  Cottenham,  "  is  not  the  compromise  of  such  a  suit  to  afford 
consideration  for  an  agreement  ?"  Is  it  desirable  that  parties  should  be  com- 
pelled to  bring  such  complaint  in  the  Ecclesiastical  Court  to  public  discus- 
sion ?  A  similar  answer  applies  to  an  argument,  for  which  no  authority  was 
cited,  that  the  Court  will  enforce  such  agreement  only  in  cases  in  which  the 
wife  might  have  obtained  alimony  in  an  Ecclesiastical  Court.  How  is  a  court 
of  equity  to  try  that  ?  and  upon  what  principle  can  such  a  rule  stand  ?  If 
the  consideration  or  fact  of  separation  does  not  contaminate  all  that  proceeds 
from  it,  the  Court  is  only  exeryising  its  ordinary  jurisdiction  in  giving  effect 
to  the  arrangement  of  property  agreed  upon."  See  also  5  H.  L.  Ca.  40.  In 
the  case  of  Eope  v.  Hope,  3  Jur.  N.  S.  454 ;  26  L.  J.  N.  S.  (Ch.)  417,  Lord 
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Justice  Turner  is  reported  to  hare  said,  that  he  did  not  think  the  case  of 
Wilson  V.  Wilson,  5  H.  L.  Cas.  40,  had  altered  the  law  as  to  the  incapacity 
of  the  husband  and  wife  to  enter  into  a  contract  for  separation  without  the 
intervention  of  a  third  pa/ty. 

A  deed  of  separation  is  a  good  answer  to  a  husband  seeking  by  habeas  cor- 
pus to  obtain  the  person  of  his  wife :  King  v.  Mead,  1  Burr.  542 ;  King  v. 
Winton,  5  T.  R.  91.  The  Ecclesiastical  Courts  considered  a  separation  by 
private  arrangement  as  an  illegal  contract,  implying  a  dereliction  of  stipulated 
duties,  which  the  parties  were  not  at  liberty  to  desert,  and,  consequently, 
would  entirely  disregard  it  as  a  bar  to  a  suit  for  the  restitution  of  conjugal 
rights,  {Mortimer  v.  Mortimer,  2  Hagg.  Con.  Rep.  318 ;  Westmeath  v.  West- 
meaih,  2  Hagg.  Eccles.  Rep.  App.  115;  King  v.  Samson,  3  Adams,  277 ;)  but 
a  court  of  equity  would,  it  appears,  where  a  valid  contract  for  separation  has 
been  entered  into  between  husband  and  wife,  stay  proceedings  of  either  party 
for  such  purpose  in  the  Ecclesiastical  Court :  (  Wilson  v.  Wilson,  1  H.  L.  Ca. 
538,  556,  575,)  and  would  restrain  a  husband  from  molesting  his  wife  con- 
trary to  a  covenant  contained  in  a  deed  of  separation  :  Sanders  v.  Eodway,  16 
Beav.  207. 

P^w-j  --■  *But  although,  after  a  separation  by  private  arrangement  of  the  par- 
ties, they  may  be  relieved  from  the  necessity  of  cohabitation,  they 
still  retain  their  relative  position  of  husband  and  wife,  (a  connection  which 
formerly  could  only  be  dissolved  by  Parliament :  Marshall  v.  Rutton,  8  T.  E. 
545 ;  and  now  by  proceedings  under  the  Divorce  and  Matrimonial  Causes 
Act,  20  &  21  Vict.  c.  85,)  the  husband  will,  consequently,  be  liable  to  his 
wife's  debts,  unless  he  provides  for  her  maintenance  by  an  adequate  allow- 
ance, and  it  is  regularly  paid  ;  in  which  case,  he  will  have  a  good  defence  to 
an  action  brought  against  him  for  goods  supplied  to  his  wife  :  Hodkinson  v. 
Fletcher,  4  Camp.  70  ;  Eindley  v.  Westmeath,  6  B.  &  C.  200 ;  Mizen  v.  Pick, 
3  M.  &  W.  481 ;  Reeve  v.  Marquis  of  Conyngham,  2  C.  &  K.  4i4. 

Upon  the  same  principle,  a  deed  of  separation  is  no  bar  to  an  action  for 
damages  by  the  husband  for  the  seduction  of  his  wife,  (  Chambers  v.  Gaulfield, 
6  East,  244 ;)  nor  will  it,  in  the  absence  of  express  stipulation  to  that  effect, 
prevent  a  wife  from  claiming  her  share  of  her  husband's  personal  estate  under 
the  Statute  of  Distribution,  (Slatter  v.  Slattcr,  1  Y.  &  C.  Exch.  Ca.  28.) 

A  mere  voluntary  separation  between  husband  and  wife,  not  founded  on 
valuable  consideration,  will  not,  however,  although  binding  upon  the  husband, 
be  valid  against  his  creditors,  {Fitzer  v.  Fitzer,  2  Atk.  511;  Clough  v. 
Lambert,  10  Sim.  174 ;)  but  an  indemnity  against  the  wife's  debts,  {Stephens  v. 
Olive,  2  Bro.  C.  C.  90 ;  Worrall  v.  Jacob,  3  Mer.  256,)  or  a  relinquishment 
of  her  claim  to  alimony,  {Eobbs  v.  Hull,  1  Cox,  445,)  and,  perhaps,  the  com- 
promise of  a  suit,  (Jodrell  v.  Jodrell,  9  Beav.  45  ;  Wilson  v.  Wilson,  1  H.  L. 
Ca.  538,)  would  constitute  a  valuable  consideration  as  against  the  husband's 
creditors. 

There  is  an  important  distinction,  however,  between  contracts  for  immediate 
separation,  which  have  just  been  discussed,  and  contracts  as  io  future  separa- 
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tioQ ;  for  although  the  latter  do  not  appear  at  one  time  to  have  been  disap- 
proved of,  {Moore  v.  Moore,  1  Atk.  727 ;  Hoare  v.  Eoare,  2  Ridg.  P.  C.  268  ; 
Rodney  v.  Chambers,  2  East,  297,)  it  has  since  been  determined  by  the 
highest  authority, — the  House  of  Lords, — that  a  deed  providing  for  a  future 
separation  is  void,  as  contrary  to  public  policy :  Wesimeath  v.  Westmeath,  1 
Dow.  &  C.  519 ;  and  see  Durant  v.  Titley,  7  Price,  577 ;  Yandergucht  v. 
De  Blaquiere,  5  My.  &  Or.  229 ;  and  see  and  consider  Goclesedge  v.  Cochsedge, 
5  Hare,  397 ;  14  Sim.  244  ;  Cartwright  v.  Cartwright,  10  Hare,  630 ;  3  De 
G.  Mac.  &  G.  982 ;  Byrne  v.  Lord  Carew,  13  Ir.  Eq.  Rep.  1 ;  JS  v.  TFi,  3  K.  &  J. 
382.  However,  in  Rodney  v.  Chambers,  2  Bast,  297,  a  covenant  to  allow 
*maintenance  in  case  the  separation  took  place  with  the  approbation  j-^-i  ct 
of  trustees,  was  held  valid ;  and  see  Gawden  v.  Draper,  2  Vent.  217  ; 
Chambers  v.  Caulfield,  6  East,  244 ;  Soilleux  v.  Herhst,  2  Bos.  &  P.  444 ; 
Bateman  v.  Ross,  1  Dow.  235. 

A  reconciliation  by  renewal  of  cohabitation,  although  there  be  no  stipula- 
tion to  that  effect,  will  of  itself  avoid  a  deed  of  separation  :  Westmeath  v. 
Westmeath,  1  Dow.  &  C.  519  ;  Jee  v.  Thurlow,  2  B.  &  C.  547;  Webster  v. 
Webster,  1  Sm.  &  Giff.  489  ;  4  De  G.  Mae.  &  G.  437.  But  mere  reconcilia- 
tion, such  as  communication  by  letters,  without  cohabitation,  (^Slatter  v. 
Slatter,  1  Y.  &  C.  Exch.  Ca.  28  ;  Frampton  v.  Frampton,  4  Beav.  287,)  or 
merely  living  together  under  the  same  roof,  without  reconciliation,  as  where 
it  is  shown  that  the  parties  conducted  themselves  with  the  greatest  animosity 
towards  each  other,  will  not  have  that  effect,  (^Bateman  v.  Ross,  1  Dow,  245.) 

But  there  is  nothing  illegal  in  continuing  trusts  for  payment  of  money  to 
the  wife  in  the  event  of  reconciliation :  Nicholls  v.  Danvers,  2  Vern.  671 ; 
Wilson  V.  Muschell,  3  B.  &  Ad.  743  ;  Bateman  v.  Ross,  1  Dow,  245  ;  Byrne  v. 
Lord  Carew,  13  Ir.  Eq.  Rep.  1. 

And  if  a  husband  after  a  separation  contracts  to  continue  the  payment  of 
an  annuity  to  his  wife  to  which  she  was  entitled  under  a  separation  deed,  in 
case  she  would  return  to  and  cohabit  with  him,  he  will  be  bound  to  pay  it, 
even  where  the  contract  was  merely  by  parol,  when  the  wife  by  part  perform- 
ance on  her  side  takes  the  contract  out  of  the  statute  :  Webster  v.  Webster,  3 
Jur.  N.  S.  655 ;  1  Sm.  &  Giff.  489. 

The  adultery  of  the  wife  will  not  prevent  her  taking  proceedings  under  the 
deed  or  contract  for  separation  :  Seagrave  v.  Seagrave,  13  Ves.  443. 

In  Joddrell  v.  Joddrell,  9  Beav.  45,  a  singular  deed  between  husband  and 
wife  was  upheld  as  a  family  arrangement.  In  that  case,  a  wife  having  in- 
stituted a  suit  against  her  husband  for  a  divorce,  an  arrangement  was  come  to, 
and  the  husband  executed  a  deed,  by  which  he  assigned  a  house  to  trustees, 
upon  trust  to  permit  the  wife  to  enjoy  it  and  accommodate  herself  and  chil- 
dren ;  and  an  income  of  £4000  a  year  was  also  provided  for  her  separate  use, 
to  keep  up  the  establishment  for  herself  and  children,  "  upon  such  a  scale, 
and  regulated  in  such  a  manner,  as  she  should  think  fit  •"  and  the  surplus 
was  to  be  repaid  to  the  husband.  The  deed  provided,  that  so  long  as  the  hus- 
band should  be  desirous  to  reside  in  the  house,  '•'  and  to  conform  to  the  spirit 
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and  intention  of  the  deed,  and  to  partake  of  the  benefit  of  the  establishment 
to  be  kept  up  therein  by  the  wife,  he  should  be  at  liberty  so  to  do."  The 
suit  was  discontinued,  and  the  husband  partook  of  the  establishment.  Lord 
P^--.  y-|  Langdale,  M.  K.,  held,  that  *the  deed  was  not  void  on  any  ground  of 
public  policy;  and  that,  being  a  family  arrangement,  and  a  compro- 
mise of  disputed  rights,  there  was  a  sufficient  consideration  ;  that  it  was  not 
void  for  uncertainty  ;  and  that  the  Court  would  enforce  its  due  performance 
both  by  the  wife  and  the  husband.  "  It  has  been  said,"  observed  his  Lord- 
ship, "  that  an  arrangement  of  this  sort  greatly  alters  the  ordinary  relation 
between  husband  and  wife.  No  doubt  it  does  ;  but  if  it  is  said,  that  it  entirely 
destroys  the  ordinary  duties,  as  they  before  existed,  between  husband  and 
wife,  I  think  that  proposition  cannot  be  maintained.  What  personal  relation 
is  directly  affected  by  this  ?  If,  indeed,  the  parties  do  not  endeavor  to  accom- 
modate themselves  to  this  state  of  things, — if  they  seek  every  occasion,  from 
time  to  time,  of  jarring,  and  are  determined  not  to  agree  together, — then  it 
furnishes,  no  doubt,  foundation  enough  of  difference,  and,  unfortunately,  of 
great  misery  to  both ;  but  it  is  equally  true  that  they  might,  notwithstanding 
a  provision  in  the  deed,  go  on  harmoniously,  without  any  dispute,  and  in  per- 
fect conformity  with  all  the  ordinary  duties  between  husband  and  wife.  If, 
however,  they  are  determined  to  quarrel  about  these  things, — if,  instead  of 
maintaining  a  good  temper  and  showing  a  mutual  forbearance,  they  seek  every 
occasion  for  irritation  and  quarrel,  then,  no  doubt,  the  means  of  disagreement 
will  be  found  in  this  arrangement,  as,  unfortunately,  they  are  but  too  fre- 
quently found  in  the  ordinary  relation  of  man  and  wife.  I  feel,  therefore, 
very  considerable  difficulty  in  coming  to  the  conclusion  that  this  arrangement 
is  illegal,  or  contrary  to  the  policy  of  the  law,  or  that  it  places  the  husband 

altogether  in  the  power  of  the  wife,  against  the  law With  regard 

to  the  other  points — want  of  consideration  and  the  want  of  mutuality — I  do 
not  think  that  they  ought  to  influence  the  mind  of  the  Court  at  all.  This  is 
not  a  matter  of  pecuniary  consideration,  but  a  family  arrangement, — a  com- 
promise of  litigated  rights  betjceen  the  parties."  See  also  Joddrell  v.  Joddrell, 
14  Beav.  397. 

As  to  the  construction  of  deeds  of  separation,  see  Hulme  v.  Chitty,  9  Beav. 
437  ;  In  re  Andrews,  1  Ir.  Ch.  Rep.  410. 

The  judicial  separation  of  husband  and  wife  is  now  regulated  by  the  Divorce 
and  Matrimonial  Causes  Act,  (20  &  21  Vict.  c.  85.) 


"When  a  compromise  is  effected  with  set  aside  in  equity,  unless  on  those 

due  legal  solemnity,  either  in  the  form  grounds  of  mistake  or  fraud,  which 

of  a  present  release  of  all  right,  or  of  give  a  right  to  equitable  relief,  against 

an  executory  agreement,  it  is  neoes-  every  act   or   obligation ;    Good   v. 

sarily  binding  at  law,  and  will  not  be  Herr,  7  W.  &  S.  253.     A  compro- 


STAPILTON     V.      STAPILTON. 


407 


mise  of  doubtful  rights  will  not,  there- 
fore, be  opened  or  rescinded  by  chan- 
cery, even  when  unequal  or  harsh  in 
its  operation ;  Yaret  v.  The  N.  Y.  Ins. 
Co.,  7  Paige,  560;  Breckinridge  v. 
Waters,  4  Dana,  620  ;  nor,  where  the 
only  consideration  for  the  relinquish- 
ment of  a  valid  claim  on  the  one  side, 
is  the  abandonment  of  an  invalid  one 
on  the  other ;  Steele  v.  White,  2  Paige, 
478.  For,  if  it  were  necessary,  in 
order  to  sustain  an  adjustment  of  con- 
flicting claims,  to  determine  their  re- 
lative validity  and  value,  no  compro- 
mise would  be  possible,  and  the  un- 
certainty, delay  and  scandal  would  be 
incurred,  which  such  arrangements 
are  usually  designed  to  avoid ;  Zane 
V.  Zane,  6  Munford,  406 ;  Paris  v. 
Dexter,  15  Vermont,  379  ;  Taylor  v. 
Patrick,  1  Bibb,  168 ;  Kennedy  v. 
Davis,  2  Id.  843  ;  Cavode  v.  M'Kel- 
vey,  Addison,  56 ;  Brown  v.  Sloan, 
6  "Watts,  421 ;  Rice  v.  Bixler,  1  W. 
&  S.  445 ;  Chamberlain  v.  M'  Clurg, 
8  Id.  31 ;  Steele  v.  White,  2  Paige, 
478 ;  Walker  v.  Tipton,  3  Dana,  5 ; 
Butler  V.  Triplett,  1  Id.  152.  And 
as  the  settlement  of  controversy,  and 
prevention  of  litigation,  are  regard- 
ed as  a  good  and  sufficient  con- 
sideration, both  by  law  and  equity, 
equity  will  not  only  refuse  to  set  such 
agreements  aside,  but  will  lend  its  aid 
to  carry  them  into  execution,  when, 
from  want  of  due  form,  or  from  any 
other  cause,  which  is  not  matter  of 
substance,  they  are  not  binding,  or 
cannot  be  effectually  enforced  at  law ; 
Woolfolk  V.  Woolfolk,  4  Dana,  535 ; 
Mitchell's  Heirs  v.  Long,  5  Littell, 
71 ;  Cruger  v.  Douglas,  4  Edwards, 
Ch.  433 ;  Zane  v.  Zane,  6  Munford, 
406 ;  Bailey  v.  Wilson,  1  Dev.  &  Bat. 
Ch.  182;  The  Union  Bank  y.  Geary, 


5  Peters,  99  ;  Jourdan  v.  Jourdan, 
9  S.  &  R.  269;  Lies  v.  Stub,  6 
Watts,  48.  Thus,  an  injunction  was 
granted  in  Long  v.  Schakleford,  8 
Cushman,  559,  to  prevent  an  exe- 
cution from  issuing  on  a  disputed 
judgment,  which  had  been  settled  by 
the  payment  of  less  than  its  nomi- 
nal amount.  And  when  an  oral 
agreement,  for  the  compromise  or  ad- 
justment of  doubtful  or  controverted 
claims  to  land,  or  for  the  settlement 
of  a  disputed  boundary,  has  been  so 
far  attended  and  executed  by  posses- 
sion, as  to  escape  from  the  prohibitions 
of  the  Statute  of  Frauds,  it  will  be 
specifically  enforced  by  equity,  sub- 
ject to  the  rules  and  limitations  which 
apply  in  other  cases,  when  specific 
performance  is  in  question,  but  with- 
out regard  to  where  the  right  was  be- 
fore the  agreement,  or  would  be,  had 
no  agreement  been  made  ;  Perkins  v. 
Gcoy,  3  S.  &  R.  327 ;  Weed  V.  Terry, 
2  Douglass,  (Michigan,)  344.  In  Per- 
kins V.  Gay,  such  agreements  were 
said  to  be  equally  binding,  whether  the 
parties  were  or  were  not  acquainted 
with  the  true  nature  of  their  rights,  at 
the  time  when  they  were  made  ;  and 
Gibson,  J.,  who  delivered  the  opinion 
of  the  court,  pointed  out  with  great 
force  and  clearness,  that  the  rule  which 
avoids  contracts  for  ignorance  or  mis- 
apprehension, has  no  application  when 
the  parties  contract  expressly  or  im- 
pliedly, on  the  footing,  that  the  facts 
are  doubtful,  and  may  be  either  one 
way  or  the  other,  as  in  most  wagers 
and  many  contracts  of  insurance  ; 
where  the  agreement  has  its  origin  in, 
or  is  founded  upon  the  uncertainty 
which  exists  in  the  minds  of  those 
who  make  it,  with  regard  to  facts 
which  have  already  happened,  and 


40S 


COMPROMISE.  —  SE  PA  KATE     MAINTENANCE. 


which  would,  consequently,  if  the 
truth  were  known,  be  absolutely  cer- 
tain, and  consequently  cannot  be  set 
aside  by  showing  that  the  real  state 
of  the  case  was  different  from  what  it 
was  supposed  to  be,  or  by  anything 
short  of  proof  that  one  of  the  par- 
ties knew  that  to  be  certain,  which 
both  had  agreed  to  treat  as  doubtful ; 
MarcJi  V.  Pigoit,  5  Burrow,  2802 ;  2 
American  Leading  Cases,  579,  4th 
ed.  The  question  arose  in  an  action 
of  ejectment,  but  the  court  proceeded 
under  the  mixed  jurisprudence  of 
Pennsylvania,  on  the  principles  under 
which  equity  enforces  oral  agreements, 
when  accompanied  and  followed  by 
possession. 

It  is  held  in  general  in  this  country, 
that  compromises  are  to  be  favored, 
irrespectively  of  the  nature  of  the 
controversy  compromised ;  and  that 
they  cannot  be  set  aside,  because  the 
event  shows  all  the  gain  to  have  been 
on  the  one  side,  all  the  sacrifice  on  the 
other,  if  the  parties  have  acted  in 
good  faith,  and  with  a  belief  of  the 
actual  existence  of  the  rights,  which 
they  have  respectively  waived  or 
abandoned.  Hence,  when  a  compro- 
mise has  once  been  fairly  effected,  its 
validity  will  be  independent  of  the 
merits  of  the  controversy  on  which  it 
is  founded,  and  it  cannot  be  reopened 
for  the  purpose,  or  with  the  effect  of 
reviving  the  dispute,  which  it  was 
meant  to  terminate ;  Sargent  v.  Lar- 
ned,  2  Curtis,  340 ;  Payne  v.  Bennet, 
2  Watts,  427;  5  Id.'  259;  M'Kinly  v. 
Watkins,  13  Illinois,  140.  "  The  com- 
promise of  a  doubtful  right,  is  a  suffi- 
cient consideration,"  saidTurnbull,  J., 
in  M'Kmly-y.  Walhins,  "  and  it  is  im- 
material on  whose  side  the  right  ulti- 
mately turns   out  to  be,  as  it  must 


always  be  on  one  side  or  the  other, 
because  there  can  be  but  one  good 
title  to  the  same  thing."  A  similar 
view  was  taken  in  TJie  Union  Bank 
V.  Geary,  5  Peters,  99,  and  the  fol- 
lowing language  held  by  the  court,  in 
delivering  their  opinion  :  "  It  is  unne- 
cessary to  inquire  whether  the  de- 
fence, which  was  abandoned,  could  have 
been  made  available.  The  validity 
of  the  contract  does  not  depend  upon 
this  question.  It  is  enough  that  the 
bank  considered  it  a  doubtful  ques- 
tion, and  that  they  supposed  they  were 
gaining  some  benefit  by  foreclosing  all 
inquiry  on  the  subject,  and  that  the 
complainant,  by  precluding  herself 
from  setting  up  the  defence,  waived 
what  she  supposed  might  be  of  mate- 
rial benefit  to  her."  So  in  Moore  v. 
Fitzwater,  2  Kandolph,  442,  the  court, 
in  upholding  a  compromise  against  the 
appellees,  who  had  obtained  a  decree 
to  set  it  aside  in  the  court  below,  held 
that  it  was  valid,  even  if  the  right  re- 
linquished by  the  appellants  had  no 
actual  or  legal  existence.  "  Whether 
the  title  at  the  time  of  the  contract," 
said  Cabell,  J.,  "  was  in  the  appellants 
or  appellee,  we  do  not  deem  it  mate- 
rial to  inquire.  It  is  sufficient,  that 
the  parties  themselves  have  settled 
the  question ;  and  as  there  was  no 
fraud,  or  undue  advantage,  we  would 
not  now  disturb  it,  even  if  assured 
that  the  appellees  had  no  title." 

Although  the  principles  on  which 
equity  supports  compromises  are  gene- 
ral in  their  operation,  and  are  not  con- 
fined to  any  particular  field  of  litiga- 
tion, they,  notwithstanding,  apply 
with  peculiar  force  to  family  dis- 
putes and  controversies,  which  are 
necessarily  more  painful  to  the  feel- 
ings of  the  parties,  and  more  likely 
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to  place  them  in  an  unfavorable  atti- 
tude before  the  public,  than  if  the 
contest  were  between  strangers;  Bai- 
ley V.  Wilson,  1  Dev.  &  Bat.  Eq.  182 ; 
and  the  instances  are  consequently 
numerous,  in  which  equity  has  re- 
fused to  set  -aside,  or  has  lent  its  aid 
to  uphold  and  enforce  agreements  de- 
signed to  prevent  strife  and  ill  feel- 
ing, and  restore  unity  to  a  family 
which  might  otherwise  have  been 
permanently  disunited.  In  Worrall's 
Accounts,  5  W.  &  S.  Ill,  115,  Hus- 
ton, 3.,  who  delivered  the  opinion  of 
the  court,  held  the  following  lan- 
guage :  "  When  a  suit  has  been  com- 
promised, and  a  doubtful  question  set- 
tled, it  will  in  no  case  be  opened  unless 
there  has  been  fraud  or  imposition.  It 
is  not  enough,  that  by  loss  of  proof  on 
one  side,  or  discovery  on  the  other,  there 
now  appears  reason  to  believe  that  one 
party  can  gain  it.  And  when  a  cause 
involves  matters,  which  will  reflect  on 
a  member  or  members  of  a  family  or 
families,  it  shall  not  be  opened  because 
some  of  the  members,  or  all  of  one 
family,  are  reckless  of  the  feelings  of 
the  rest;  and  in  both  cases,  if  the 
agreements  or  releases  express  the  ob- 
ject to  be  to  end  the  dispute,  that  in- 
tention shall  be  carried  into  effect,  if 
the  words  will  bear  that  construction." 
WorraVs  Accounts,  5  W.  &  S.  111. 
"  Equity  will  not  interfere  for  miscon- 
ception alone,"  said  Gibson,  C.  J.,  in 
Lies  V.  Stub,  6  Watts,  48,  "  to  over- 
turn an  agreement  made  to  prevent  a 
domestic  feud  or  family  dishonor." 
The  validity  of  arrangements  between 
members  of  the  same  family,  for  the 
division  of  property  or  the  prevention 
of  a  litigation,  was  also  recognized  or 
enforced  in  Jourdan  v.  Jourdan,9 
S.  &  K.  268 ;   Good  v.  Herr,  7  W. 


&  S.  253 ;  Clarke  v.  Ola/s  Heirs,  11 
Foster,  393 ;  and  Eihhard  v.  Kent,  15 
New  Hampshire,  515.  And  in  Wool- 
folk  V.  Woolfolh,  4  Dana,  535,  an 
executory  agreement  for  the  settle- 
ment of  a  family  dispute,  was  sustain- 
ed and  enforced  in  equity,  although 
not  so  executed  as  to  be  binding  at 
law.  The  case  of  Bailey  v.  Wilson, 
1  Dev.  &  Bat.  182,  goes  still  further, 
and  implies,  if  it  does  not  actually 
determine,  that  an  agreement  for  the 
division  and  equalization  of  property 
which  has  descended  to  a  family  from 
an  ancestor,  among  its  members,  may 
derive  validity  from  the  goodness  of 
the  end  in  view,  and  its  tendency  to 
promote  harmony  and  union,  even 
when  there  are  no  doubtful  questions 
involved,  and  when  there  is,  strictly 
speaking,  nothing  to  compromise. 
The  agreement  in  this  case  was  under 
seal,  and  might  therefore  have  been 
made  the  ground  of  a  recovery  at  law, 
without,  or  independently  of,  a  con- 
sideration; but  the  mere  existence  of 
a  seal,  is  not  sufficient  to  induce  chan- 
cery to  enforce  a  voluntary  agreement, 
under  ordinary  circumstances,  ante, 
vol.  1,  p.  324,  and  apart  from  special 
equities.  A  sealed  agreement,  be- 
tween those  who  are  connected  by 
blood,  may  be  good,  as  a  covenant  to 
stand  seised,  but  it  is  difficult  to  believe 
that  a  naked  promise,  by  one  brother, 
to  share  his  fortune  with  another, 
should  be  made  the  subject  of  a  spe- 
cific performance,  merely  because  it 
was  prompted  by  a  generous  wish  to 
prevent  future  strife,  or  remove  pre- 
sent dissatisfaction.  This,  however, 
is  only  true  of  agreements  made  after 
the  descent  of  the  property  has  re- 
moved all  uncertainty,  and  there  seems 
no  reason  to  doubt,  that  an  agreement 
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among  the  members  of  a  family,  to 
share  the  fortune  of  an  ancestor,  be- 
fore it  has  been  devised  or  descended, 
will  be  binding,  as  between  them- 
selves, unless  vitiated  by  fraud  on  the , 
ancestor;  Jourdan  v.  Jourdan,  9  S. 
&  K.  268;  Fitch  v.  Fitch,  8  Pick. 
480;  Trull  v.  Eastman,  3  Metcalf, 
121 ;  ante,  vol.  1,  p.  593.  And  the 
general  proposition,  that  the  settle- 
ment of  a  family  controversy  is  a  dis- 
tinct head  of  equity,  and  may  rendar 
an  agreement  binding,  when  it  would 
otherwise  be  invalid  for  want  of  con- 
sideration, is  unquestionably  sustain- 
ed by  some  of  the  cases  in  which  the 
question  has  arisen  in  England  ; 
ante. 

Agreements  of  compromise  will  of 
course  be  set  aside,  when  there  is 
fraud ;  Hoge  v.  Eoge,  1  Watts,  163 ; 
Underwoody.  Brocfcman,  4  Dana,  309; 
or  when  one  party  has  taken  advan- 
tage of  the  ignorance  or  weakness  of 
the  other;   Barnawell  y.  Threadgill, 

3  Jones,  Eq.  50;  Stewart  v.  Ahrnfddt, 

4  Denio,  189  ;  Carpenter  v.  Groff,  5 
S.  &  K.  162,  165;  Wheeler  \.  Smith, 
9  Howard,  55;  and  it  seems,  that 
they  require  the  fullest  good  faith  to 
render  them  effectual,  and  may  be 
vitiated  by  undue  concealment,  as 
well  as  by  .positive  mis-statement. 
The  parties  must  meet  on  an  equal  foot- 
ing, or  must  place  themselves  on  an 
equality  after  they  have  met,  Barna- 
well V.  Threadgill,  by  a  frank  and 
free  disclosure  of  the  knowledge  de- 
rived from  superiority  of  learning  or 
position;  at  all  events,  when  one  is 
manifestly  relying  on  the  opinion  of 
the  other,  and  looks  to  him  for  advice 
and  counsel;  Wheeler  v.  Price.  It 
is  not  necessary  that  each  should  state 
all  the  circumstances  on  which  he  has 


based  his  own  judgment,  but  material 
facts  affecting  the  basis  of  the  agree- 
ment, and  exclusively  within  the 
knowledge  of  one,  must  undoubtedly 
be  communicated  to  the  other.  This 
is  peculiarly  true  of  arrangements  be- 
tween members  of  the  same  family, 
which  must  be  conducted  with  the 
most  entire  and  liberal  good  faith  on 
all  sides,  and  may,  like  the  contract 
of  insurance,  be  vitiated  not  only  by 
positive  fraud  or  misrepresentation, 
but  by  the  failure  of  either  party  to 
communicate  every  material  fact  or 
circumstance  which  lies  more  imme- 
diately within  his  own  knowledge,  and 
of  which  the  other  may  consequently 
reasonably  be  supposed  to  be  ignorant; 
Smith  V.  Pencomhe,  10  English  Law 
&  Equity,  50  ;  Barnawell  v.  Thread- 
gill. Silence  will  not,  however,  be  con- 
cealment, as  between  those  who  are 
dealingwith  each otherat  arm'slength, 
and  as  strangers,  even  when  a  com- 
promise or  insurance  is  in  question, 
unless  there  are  special  circumstances 
which  make  disclosure  necessary,  and 
put  the  party  in  default  for  not  mak- 
ing it,  by  giving  warning  that  it 
should  be  made ;  the  general  presump- 
tion being,  that  every  man  is  compe- 
tent to  attend  to  his  own  business,  and 
to  ascertain  by  inquii-y,  all  that  it  is 
material  for  him  to  know ;  Bennet  v. 
Pai/ne,  5  Watts,  259,  261.  But  this 
rule  stops  short  when  fraud  commences, 
and  it  is  well  settled  that  an  agreement 
made  on  the  footing  of  the  compromise 
of  a  right  as  doubtful,  cannot  be  sup- 
ported in  favor  of  a  party  who  knew  at 
the  time,  that  it  had  no  existence.  This 
is  strikingly  illustrated  by  the  cases 
of  Smith  V.  Monteith,  13  M.  &  W. 
427,  and  Wade  v.  Simeon,  1  C.  B. 
610  ;  2  Id.  546,  which  establish,  that 
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a  plea  ttat  the  plaintiff  in  a  suit  which 
has  been  compromised,  never  had  any 
cause  of  action,  which  he  well  knew 
at  the  time  when  the  compromise  was 
effected,  will  be  a  good  answer  to  a 
subsequent  suit  brought  for  the  pur- 
pose of  enforcing  the  compromise 
against  the  defendant,  although  it  will 
not  be  sufficient  to  aver  that  no  re- 
covery could  have  been  had  in  the 
original  action,  which  may  arise  either 
from  the  invalidity  of  the  cause  of  ac- 
tion, or  from  a  mistake  in  the  choice 
of  the  remedy.  But  a  compromise 
will  not  be  set  aside,  where  both 
parties  have  acted  with  good  faith, 
because  one  of  them  has  expressed  an 
opinion  to  the  other,  as  to  the  nature 
and  validity  of  his  claim,  which  goes 
beyond  its  real  merits;  Blake  v. 
Peck,  11  Vermont,  483  ;  nor  because 
either  has  acted  under  a  mistaken 
impression  as  to  the  law,  and  with  a 
belief,  that  it  was  less  in  his  favor 
than  it  subsequently  proves  to  be; 
Tmjlor  V.  Patrick,  1  Bibb,  168; 
Fisher  v.  May's  Heir,  2  Id.  448; 
Durham  v.  Wadlington,  2  Strobhart, 
Equity,  258 ;  Brandon  v.  Medley,  1 
Jones,  Eq.  313,  even  as  it  would 
seem,  when  a  right  has  been  yielded  up 
under  an  erroneous  belief  or  impres- 
sion, which  a  court  would  unhesita- 
tingly have  pronounced  to  be  valid,  had 
the  question  been  brought  before  it ; 
Trigg  v.  Read,  5  Humphreys,  529 ; 
Good  V.  Eerr,  7  W.  &  S.  253.  And 
the  rule  will,  as  it  seems,  be  the  same, 
when  the  question  is  as  to  the  con- 
struction of  a  will  or  other  instrument 
of  writing;  and  might,  therefore,  be 
said  to  be,  if  not  absolutely  certain,  at 
least  capable  of  being  reduced  to  cer- 
tainty; Lies  V.  Stub,  6  Watts,  48; 
Story's  Eq.  Jurisprudence,  sect.  127. 


It  would  seem  to  be  equally  well  set- 
tled, that  a  compromise  will  not  be 
vitiated  in  general  by  a  mistake  of 
fact  which  is  common  to  both  parties. 
Durham  v.  Wadlington,  2  Strobhart, 
Equity,  258 ;  Trigg  v.  Read,  5  Hum- 
phreys, 529  ;  Solcomh  v.  Stimpson, 
8  Vermont,  141 ;  nor  even  when  it 
is  confined  to  one,  unless  the  circum- 
stances are  such  that  had  it  been 
known,  the  compromise  would  not 
have  been  made ;  Currie  v.  Steele,  2 
Sandford,  S.  C.  542.  And  it  is  cer- 
tain, that  a  compromise  will  not  be 
set  aside,  because  additional  evidence 
has  been  discovered  as  to  one  of  the 
points  which  it  embraces ;  Barlow  v. 
The  Ocean  Ins.  Co.,  4  Metcalf,  270 ; 
WorraU's  Accounts,  5  W.  &  S.  111. 

A  difference  has,  however,  been . 
said  to  exist,  between  those  mistakes 
of  law  which  are  plain,  and  tliose 
where  the  question  is  originally  doubt- 
ful, and  remains  so  until  de-termined 
by  the  judgment  of  a  competent  tri- 
bunal ;  Nayhr  v.  Winch,  1  Simons  & 
Stuart,  555;  and  it  has  been  suggested, 
that  a  compromise  founded  upon  a 
view  of  the  law  which  would  have 
been  pronounced  to  be  erroneous  by 
any  well  informed  lawyer,  has  no  sub- 
stantial basis,  and  should  neither  be 
enforced  when  executory,  nor  allowed 
to  stand  after  it  has  been  executed. 
This  distinction,  which  was  originally 
thrown  out  in  Naylor  v.  Winch,  and 
has  been  recognized  or  acted  on  in 
several  cases  in  this  country;  Morey 
V.  Newfane,  8  Barbour,  645;  Sher- 
man V.  Barnard,  19  Id.  291 ;  Under- 
wood V.  Brochman,  4  Dana,  309,  de- 
rives some  countenance  from  the  well 
known  rule,  that  the  award  of  an  arbi- 
trator may  be  set  aside  whenever  he 
has  committed  a  plain  mistake  of  fact 
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or  law,  which  necessarily  implies  that 
no  relief  can  be  given  for  mistakes 
which  are  or  were  doubtful,  even 
when  the  tribunal  before  which  the 
question  is  finally  brought,  would  pro- 
nounce them  mistakes,  and  set  the 
award  aside  as  contrary  to  the  law 
when  truly  interpreted,  if  bound  or 
compelled  to  re-open  the  question,  and 
examine  it  as  if  it  had  not  been  de- 
cided. And  there  is  no  doubt  a  large, 
though  somewhat  undefined  legal  re- 
gion, where  truth  can  hardly  be  dis- 
tinguished from  error,  where  various 
opinions  are  each  more  or  less  plau- 
sible, and  where  no  mistake  can  be 
called  plain,  until  it  has  been  declared 
or  made  such  by  the  judgment  of  a 
competent  tribunal.  There  can,  ob- 
viously, be  no  certainty  with  regard 
to  any  legal  question,  which  depends 
for  its  solution  on  subsequent  and  re- 
troactive legislation,  and  courts  not 
unfrequently  legislate  under  the  guise 
of  deciding,  and  make  the  law  as  they 
think  it  should  be,  while  professing 
to  decide  what  it  is.  This  necessarily 
happens  when  new  principles  are  an- 
nounced, when  old  principles  are  ap- 
plied to  new  cases,  and  sometimes, 
though  perhaps  less  justifiably,  when 
ancient  rules  are  discarded  under  the 
cover  of  the  maxim,  that  the  law 
ceases  with  the  cessation  of  the  reason 
which  gave  it  life  and  being.  Hence 
there  are  no  doubt  such  things  as 
plain  mistakes  of  law,  and  mistakes  of 
law  which  are  not  plain ;  which  are, 
strictly  speaking,  reasonable  and  pro- 
bable conjectures  by  one  mind,  as  to 
the  course  most  likely  to  be  taken  by 
the  minds  of  others,  and  which,  al- 
though falsified  by  the  event,  are  not, 
in  any  just  sense  of  the  word,  mis- 
takes at  all.     One  obvious  objection 


to  such  a  criterion,  is  its  vagueness 
and  uncertainty,  which  render  it  an 
unfit  standard  or  test  of  truth  in  a 
system,  whose  object  is  to  lay  down 
fixed  and  certain  rules  for  action,  and 
to  determine  controversies  on  princi- 
ple rather  than  by  mere  individual 
opinion,  nothing  being  more  doubt- 
ful, than  what  one  body  of  men  at  one 
period,  will  think  or  pronounce  a  plain 
mistake  on  the  part  of  other  men,  at 
another  and  antecedent  period ;  Good 
V.  Herr,  7  W.  &  S.  253 ;  The  Bank 
V.  Geary,  5  Peters,  99.  What  is 
a  mistake  and  what  not,  is  a  suffici- 
ently difficult  question,  which  should 
hardly  be  complicated  with  a  further 
inquiry  into  what  mistakes  are  plain 
and  which  were  doubtful. 

Any  doubt  or  uncertainty  which 
would  give  room  for  a  wager,  should, 
as  it  would  seem,  be  sufficient  to  sup- 
port a  compromise  ;  and  a  wager  on  a 
point  of  law,  is  as  valid  as  if  it  were 
on  a  question  of  fact;  Cavode  v. 
M^Kelvey,  Addison,  56;  and  as  it 
would  seem,  not  less  so,  because  a 
court  may  subsequently  be  of  opinion, 
that  had  the  parties  been  lawyers  and 
not  laymen,  the  wager  would  not  have 
been  made.  There  are  probably  few 
parts  of  the  Union,  where  rules  or  prin- 
ciples, once  deemed  indubitable,  have 
not  been  set  aside  or  superseded  by  the 
course  of  judicial  decision;  and  this 
has  certainly  happened  on  more  than 
one  occasion  in  Pennsylvania.  Prior 
to  Qxhain's,  Appeal, .  10  Harris,  510, 
no  well  informed  lawyer  in  that  state 
would  have  doubted,  that  a  covenant 
for  the  payment  of  rent  reserved  on  a 
grant  in  fee,  by  the  grantee  for  him- 
self, his  executors,  administrators,  and 
assigns,  would  have  the  efi'ect  which 
its  terms  import,  and  bind  the  per- 
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sonal  assets  of  the  covenantor,  in  the 
hands  of  his  executors  and  adminis- 
trators. By  that  decision,  the  opera- 
tion of  such  a  covenant  is  confined  to 
the  life  of  the  party  who  makes  it, 
and  no  recovery  can  he  had  upon  it 
against  his  personal  representatives, 
except,  perhaps,  for  the  purpose  of 
charging  the  land  out  of  which  the 
rent  issues.  Thus,  what  would  have 
been  thought  a  plain  mistake,  was 
made  the  law,  while  that  which  was 
universally  deemed  to  be  law,  became, 
thenceforth,  a  mere  mistake.  When 
the  legislature  adjudges,  the  court 
may  and  ought  to  pronounce  the  act 
unconstitutional  and  void ;  when  the 
court  legislates,  the  hands  of  the  legis- 
lature are  tied.  Yet  an  adjudication 
by  the  legislature  need  not  be  retro- 
spective, and  may  be  limited  to  de- 
claring the  law  to  be  what  it  has  been 
and  really  is  :  legislation  by  a  court  is 
necessarily  ex  j)ost  facto,  and  tends 
inevitably  to  defeat  vested  interests, 
and  test  rights  by  rules  which  no  one 
can  foresee  until  they  are  applied. 
Such  is  the  advantage  of  having  the 
last  word;  such  the  power  derived 
from  speaking  in  a  place  where  there 
can  be  no  reply.  It  can  hardly  there- 
fore be  said,  in  view  of  what  has  been 
done  and  may  be  repeated  elsewhere, 
if  not  in  the  same  quarter,  that  any 
legal  question  is  so  certain  as  not  to 
admit  of  a  compromise,  or  that  any 
compromise  can  be  held  void  on  the 
ground,  that  the  case  was  one  which 
did  not  admit  of  a  reasonable  doubt, 
and  could  have  had  but  one  termina- 
tion, if  brought  before  a  judicial  tribu- 
nal for  decision. 

But  even  if  these  objections  could 
be  obviated,  and  it  were  possible 
to  discriminate  between  those  errors 


which  are,  and  those  which  are  not 
obvious,  with  suflScient  certainty  to 
answer    the    exigencies   of   the    law 
as  a  practical  science,  the  investiga- 
tion would   be   wholly  irrelevant  to 
the  validity  of  a  compromise,  what- 
ever may  be  its  relevancy  when  an 
award  of  arbitrators  is  in  question; 
because  the  end  which  the  parties  have 
in  view  in  compromising  a  demand  or 
law  suit,  is  to  give  certainty  to  that 
which   to  their  minds  is  uncertain, 
whatever  it  may  be  to  those  of  others ; 
to  avoid  the  difficulty  and  expense  of 
litigation;  and  to  obtain  present  repose 
and  tranquillity  even  at  the  expense  of 
future  gain.  The  betteropinion  would, 
consequently,  seem  to  be,  that  a  com- 
promise cannot  be  avoided  merely  be- 
cause the  parties   conceived  a  legal 
question  to  be  doubtful,  which  a  tho- 
rough   acquaintance   with    jurispru- 
dence wouldhave  shown  to  be  free  from 
all  reasonable  doubt  or  difficulty ;  ante, 
401;  1  Story,  Eq.  sect.  126;  EuntY. 
Rousmanier,  1  Peters,  15;  and  the  law 
was  so  held  in  Trigg  v.  Read,  5  Hum- 
phreys, 529,   and   Good  v.  Herr,  7 
W.  &  S.  253,  258.     The  result  thus 
attained    is,   in   fact,   nothing   more 
than  the  application  of  the  rule  which 
prevails  when  a  doubtful  or  disputed 
right  is  bought  from  a  stranger,  to 
cases  where    the    doubt   or  dispute 
grows  out  of  a  controversy  between 
the  parties  to  the  contract,  by  which 
the  purchase  is  effected;  Moore  v.  Fitz- 
water,  2  Kandolph,  442.    All  the  au- 
thorities concur,  that  a  contract  by 
which  one  man  agrees  to  purchase  all 
the  right,  title  and  interest  of  another, 
as  he  has  it,  whether  it  be  more  or 
less,  and  without  reference  to  its  ac- 
tual validity,  will  not  be  set  aside  on 
the  ground  that  the  right  in  question 
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had  no  real  existence,  and  was,  con- 
sequently, of  no  value  whatever  to 
the  buyer;  and  a  purchase  by  one  of 
the  parties  to  a  controversy  from  an- 
other, can  hardly  deserve  a  less  favor- 
able interpretation  than  if  it  were 
made  from  a  stranger,  because  it  has 
the  effect  of  terminating  litigation, 
and  giving  repose  to  the  parties  and  to 
the  community ;  Sigourney  v.  Clark, 
17  Conn.  511 ;  Russell  v.  Cook,  3 
Hill,  504;  Paine  v.  Bennet,  2  Watts, 
427 ;  5  Id.  259 ;  Moore  v.  Fitzwater, 
2  Randolph,'442;  Cavode  v.  MKelvey, 
Addison,  56. 

The  general  principle,  that  the  un- 
certainty of  the  parties  as  to  a  right  or 
event,  which  is  in  itself  certain,  is  suffi- 
cient to  authorize  and  support  a  com  pro- 
mise, is  clearly  stated  in  Perkins  v. 
G'ayjS  S.&R.327,  where  thequestion 
was  as  to  the  validity  of  a  parol  com- 
promise of  a  disputed  boundary,  as  an 
equitable  defence  to  an  action  of  eject- 
ment brought  to  enforce  the  right  of 
one  of  the  parties,  in  opposition  to 
the  compromise.  "  It  is  a  principle 
of  equity,"  said  Gibson,  J.,  "  that 
the  parties  to  an  agreement  must  be 
acquainted  with  the  extent  of  their 
rights,  and  the  nature  of  the  informa- 
tion they  can  call  for  respecting  them, 
else  they  will  not  be  bound.  The  rea- 
son is,  that  they  proceed  under  an 
idea  that  the  fact  which  is  the  induce- 
ment to  the  agreement,  is  in  a  parti- 
cular way,  and  give  their  assent,  not 
absolutely,  but  on  conditions  that  are 
falsified  by  the  event ;  Turner  v.  Tur- 
ner, 2  Chancery,  Rep.  81 ;  Bingliam 
V.  Bingham,  1  Vesey,  127;  Gee  v. 
Spencer,  1  Vern.  32 ;  Pusey  v.  Des- 
houvrie,  3  P.  Wms.  316 ;  Lansdown 
V.  Lansdown,  Mosely,  364;  Cocking 
V.  Pratt,  400.     But  where  the  parties 


treat  upon  the  basis  that  the  fact 
which  is  the  subject  of  the  agreement 
is  doubtful,  and  the  consequent  risk 
each  is  to  encounter  is  taken  into  con- 
sideration in  the  stipulations  assented 
to,  the  contract  will  be  valid  notwith- 
standing any  mistake  of  one  of  the 
parties,  provided  there  be  no  conceal- 
ment or  unfair  dealing  by  the  opposite 
party,  that  would  affect  any  other  con- 
tract ;  Can  v.  Can,  1  P.  Wms.  726 ; 
Pullen  V.  Ready,  1  Atk.  573 ;  Jones 
Y.  Randall,  Go'W'p.Sl.  Every  wager, 
as  well  as  every  policy  of  insurance, 
and  every  compromise  of  a  doubt- 
ful right,  depends  on  this  principle. 
The  establishment  of  this  kind  of 
boundary  is  always  a  matter  of  com- 
promise, in  which  each  party  sup- 
poses he  gives  up  for  the  sake  of  peace 
something  to  which,  in  strict  justice, 
he  is  entitled.  There  is  an  express 
mutual  abandonment  of  their  former 
rights,  upon  an  agrement,  that  whe- 
ther they  be  good  or  whether  they  be 
bad,  neither  is  to  recur  to  them  on 
any  pretence  whatever,  or  claim  any- 
thing that  he  does  not  derive  from  the 
terms  of  the  agreement.  Each  takes 
his  chance  of  obtaining  an  equivalent 
for  everything  he  relinquishes,  and  if 
the  event  turn  out  contrary  to  his  ex- 
pectations, so  much  the  worse  for  him. 
If  there  be  no  intention  of  fraud,  no 
unfair  dealing,  and  neither  party  has 
more  knowledge  of  the  fact  mis- 
conceived, than  the  other  had,  the 
contract  will  bind."  The  language 
thus  held,  shows,  that  a  compromise 
has  much  in  common  with  an  in- 
surance; the  object  in  both  being  to 
avoid  the  risk  incident  to  uncertain- 
ty, and  to  attain  repose  and  safety 
at  the  expense  of  a  sacrifice,  which  is 
not  the  less  demanded  by  prudence 
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at  the  time,  because  it  may  subse- 
queatly  prove  not  to  have  been  neces- 
sary. ,  And  the  general  principle,  that 
the  compromise  of  a  question  as  doubt- 
ful, cannot  be  set  aside  subsequently, 
on  the  ground  that  it  is  certain,  is 
fully  sustained  by  the  cases  of  O'Ke- 
wn  V.  Barclay,  2  Penna.  Kep.  531, 
and  Holcomh  v.  Stimpson,  8  Ver- 
mont, 141,  which  establish,  that  a 
note  given  as  a  compromise  of  a  suit, 
is  binding,  even  when  the  cause  of 
action  for  which  it  was  given,  was  in- 
valid by  the  plaintiff's  own  showing 
in  his  declaration,  or  is  founded  upon 
the  allegation  of  a  fact,  which,  like 
the  prolongation  of  the  gestation  of  a 
child  beyond  the  utmost  known  pe- 
riod, may  be  regarded  as  physically 
impossible. 

In  most  of  the  cases  which  have 
hitherto  been  cited,  the  question  was 
considered  and  decided  in  equity  or 
on  equitable  principles ;  and  the  in- 
quiry, when  and  how  far  agreements 
of  compromise  are  binding  at  law,  and 
apart  from  peculiar  circumstances  of 
equity,  is  one  of  much  difficulty,  be- 
cause it  involves  the  question  of  con- 
sideration, and  gives  an  opening  for 
the  argument,  that  a  promise  to  pay 
money,  or  make  any  other  sacrifice  for 
the  cession  or  extinguishment  of  a 
right  which  has  no  real  existence,  is 
a  nudum  pactum,  and  must  necessari- 
ly fail  of  effect,  for  the  want  of  an 
element  necessary  to  give  it  life  and 
vitality.  For  when  such  agreements 
are  executory,  and  not  under  seal, 
they  are  necessarily  within  the  ope- 
ration of  the  rule,  which  renders  a 
loss  on  one  side,  or  benefit  on  the 
other,  essential  to  the  validity  of  parol 
contracts.  The  better  opinion  would, 
however,  seem  to  be,  that  the  case  is 


not  one  in  which  a  change  in  the  forum 
should  produce  a  difference  in  prin- 
ciple, or  where  anything  which  would 
be  pronounced  a  sufficient  considera- 
tion by  a  chancellor,  should  be  held 
insufficient  by  a  court  of  law.  We 
have,  indeed,  seen  that  equity  regards 
the  termination  of  a  family  contro- 
versy, as  a  benefit  in  which  all  the 
members  of  the  family  share,  and 
therefore  a  good  ground  for  support- 
ing an  agreement,  even  when  it  might 
otherwise  be  merely  invalid.  But 
this  seems  to  be  merely  one  of  those 
make  weights,  which  influence  a  chan- 
cellor in  granting  or  refusing  a  spe- 
cific performance,  or  otherwise  exer- 
cising the  discretion  which  forms  one 
of  the  distinguishing  features  of  equi- 
ty jurisdiction.  And  it  is  sufficiently 
plain,  that  while  the  peculiar  favor 
shown  to  compromises  of  this  nature, 
should,  perhaps,  be  confined  to  courts 
of  equity,  it  cannot  apply  either  there 
or  at  law,  to  controversies  between  per- 
sons who  are  not  of  the  same  family, 
nor  indeed  to  any  controversy  which 
does  concern  or  grow  out  of  family, 
as  distinguished  from  mere  business 
relations,  and  involve  the  peace  and 
honor  of  the  parties,  as  well  as  their 
property;  Norris  v.  Slaughter,  3  lewa, 
116.  But  there  is  another  element 
which  is,  or  should  be,  present  in 
every  compromise,  which  is  viewed  in 
the  same  aspect  by  equity  and  law, 
and  which  both  have  always  concurred 
in  holding  a  good  and  sufficient  con- 
sideration. For  nothing  is  better  es- 
tablished in  either  jurisdiction,  than 
that  the  hope  or  apprehension  of  a 
loss  or  gain,  is  a  sufficient  foundation 
for  that  class  of  contracts  which  are 
known  as  aleatory,  or  contracts  of 
chance.    And  it  has  always  been  held. 
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that  the  validity  of  such  contracts  de- 
pends on  the  knowledge  and  belief  of 
the  parties  at  the  time  when  the  con- 
tract is  executed,  and  cannot  be  over- 
thrown by  proof  that  an  event  which 
they  esteemed  doubtful,  was  certain, 
or  that  the  danger  against  which  they 
intended  to  guard,  had  ceased  to  ex- 
ist, or  had  already  occurred.  And 
there  are,  accordingly,  a  number  of 
cases  in  this  country  which  take  the 
ground,  that  the  surrender  or  sale  of 
a  claim  or  right,  will  not  be  less  valid, 
because  it  ultimately  proves  to  have 
no  real  existence,  if  the  party  by 
whom  it  is  assigned,  or  relinquished, 
believes  that  it  is,  or  may  be  valid, 
and  the  party  by  whom  it  is  acquired 
agrees,  expressly  or  by  implication,  to 
purchase  or  pay  for  it,  as  if  it  were 
doubtful;  because,  under  these  cir- 
cumstances, no  fraud  can  justly  be 
charged  against  the  seller,  nor  can 
there  be,  in  any  proper  sense  of  the 
term,  a  failure  of  consideration  on 
that  of  the  buyer ;  it  being  well  set- 
tled, that  a  sale  of  all  the  right,  title 
and  interest  of  one  man  to  another, 
cannot  be  impeached  on  the  ground 
that  the  title  sold  has  no  real  exist- 
ence, or  by  anything  short  of  a  want 
of  good  faith  on  the  part  of  one  or 
both  of  the  parties.  And  the  Eng- 
lish courts  have  conceded  so  much  to 
this  principle,  as  to  hold  that  the  dis- 
continuance of  a  suit,  v?hich  has  ac- 
tually been  brought,  or  the  withdrawal 
of  a  defence  to  a  pending  action,  is  a 
sufficient  consideration  for  an  act  or 
promise,  and  that  the  invalidity  of 
the  defence,  in  the  one  case,  or  of  the 
cause  of  action  in  the  other,  cannot 
be  set  up  as  a  bar  or  reason  for  not 
enforcing  the  promise ;  Longridge  v. 
Dorville,  5  B.  &  Aid.  117 ;  Smith  v. 


Monteith,  13  M.  &  W.  427;  Cooper 
V.  Parker,  14  C.  B.  118;  15  Id. 
822.  But  they  have,  in  general,  re- 
fused to  go  beyond  this  limit,  even 
in  favor  of  agreements  of  compromise, 
or  to  hold  that  the  cession  of  a  right 
which  has  no  real  existence,  can  en- 
ure as  a  valuable  consideration,  even 
when  it  is  made  for  the  purpose  of 
putting  an  end  to  controversy,  and 
consequently  with  an  express  or  im- 
plied understanding,  that  it  shall  be 
taken  for  what  it  is  worth,  and  that 
no  new  dispute  shall  gi'ow  out  of  the 
ashes  of  that  which  has  just  been 
terminated. 

In  Edwards  v.  Bavgh,  11  M.  &  W. 
641,  the  declaration  alleged  the  exist- 
ence of  a  controversy,  as  to  whether 
the  defendant  was  not  indebted  to  the 
plaintiiF,  in  the  sum  of  £173,  and  a 
promise  by  the  former  to  pay  £100  to 
the  latter,  in  consideration  of  a  pro- 
mise by  him  not  to  bring  suit  for  a 
larger  amount.  This  declaration  was 
held  bad  on  demurer,  as  setting  up  a 
mere  controversy  as  to  the  ■existence 
of  a  debt  as  a  consideration,  without 
averring  that  any  debt  actually  existed. 
The  court  expressed  the  opinion,  that 
had  the  declaration  averred  that  a 
debt  was  actually  due,  however  small 
its  amount,  or  that  an  action  had  been 
brought,  without  averring  the  reality 
of  the  debt,  it  would  have  shown  a 
sufi&cient  consideration  to  support  the 
promise,  but  held  that  a  promise  on 
one  side  not  to  enforce  a  claim  which 
had  no  existence,  could  not  be  a 
consideration  for  a  promise  on  the 
other.  This  decision  was  followed  in 
Xaye  V.  Button,  7  M.  &  G.  807, 
where  the  court  went  a  step  further, 
by  holding  that  an  actual  release 
would  not  be  a  sufficient  considera- 


STAPILTON     V.     STAPILTON. 


417 


tion,  unless  some  interest  existed  on 
which  the  release  could  operate.     In 
this  instance,  however,  the  release  did 
not  appear  to  have  been  given  by  way 
of  compromise,  and  the  declaration 
was  defective  in  setting  up  a  past  con- 
sideration, as  the  foundation  of  a  sub- 
sequent promise  to  pay  a  sum  certain. 
A  similar  view  has  been  taken  in  a 
number  of  instances  in  this  country, 
and  the  withdrawal  or  relinquishment 
of  an  unfounded  claim  or  demand  on 
one  side,  held  not  to  be  a  sufficient 
consideration  for   a   promise  for  the 
payment  of  money,  or  the  relinquish- 
ment of  a  valid  right  on  the  other 
Morey  v.  Newfane,  8  Barbour,  645 
Sherman  v.  Barnard,  19  Id.  291 
Busby  V.  Conoway,  8  Maryland,  55 
Jarvis   v.   Sutton,  3    Indiana,    289 
Haynes    v.    Thorn,   8   Foster,   386. 
Thus,   in    Morey   v.  Newfane,  a  re- 
covery was  refused  on  a  promise  for 
the  payment  of  a  sum  certain  by  the 
public  officers  of  a  township,  as  a  com- 
pensation for  an   injury  inflicted  on 
the  plaintiff  by  the  dangerous  condi- 
tion of  a  highway,  which  they  were 
bound  to  keep  in  repair,  on  the  ground 
that  the  plaintiff's  claim  was  clearly 
unfounded,   and   could   not  possibly 
have  been  made  the  ground  of  a  re- 
covery at  law;    although    the   case 
might,  it  was  said,  have  been  different, 
had  the  question  been  doubtful  instead 
of  being  clear,  or  had  an  action  been 
brought  before  the  compromise  was 
effected.      In    Prater   v.    Miller,   25 
Alabama,  320,  and  Stewart  v.  Brad- 
ford, 26  Id.  41€,  the  court  proceeded 
on  the  same  principle,  and  held  that 
the  relinquishment  of  an  invalid  claim 
or  title,  was  not  a  sufficient  cause  for 
the  creation  of  a  new  and  real  liability, 
unless   it  had  acquired  a  force  and 
TOL.  III. — 27 


value,  by  being  made  the  subject  of 
legal  proceedings,  which  it  did  not 
possess  in  the  first  instance.  Edwards 
V.  Baugh,  was  also  cited  with  appro- 
bation in  Bushy  v.  Conoway,  8  Mary- 
land, 55;  although  the  court  limited 
themselves  to  deciding,  that  the  with- 
drawal of  opposition  to  the  probate  of 
a  will,  would  not  constitute  a  sufficient 
consideration  for  a  promise,  without 
an  averment  that  the  testator  had  left 
assets,  which  would  have  descended  to 
the  plaintiff  if  the  will  had  been  set 
aside. 

There  is,  notwithstanding,  much 
reason  to  doubt  whether  the  rule  laid 
down  in  Edwards  v.  Baugh,  is  ap- 
plicable in  any  case  where  the  parties 
proceed  on  the  ground  that  the  claim, 
which  forms  the  subject  of  the  com- 
promise, is  doubtful,  and  may  prove 
to  have  no  real  validity ;  a  man  who 
agrees  to  buy  the  right  of  another, 
irrespectively  of  its  worth,  and  whether 
it  is  worth  anything  or  not,  having, 
as  it  would  seem,  no  right  to  repudiate 
his  bargain  subsequently  iu  the  ab- 
sence of  fraud,  on  the  ground  of  in- 
adequacy or  failure  of  consideration, 
without  some  better  reason  than  that 
he  has  made  a  miscalculation,  and 
estimated  the  chances  in  his  favor  or 
against  him,  at  less  or  more  than  their 
real  value;  Bispham  v.  Price,  15 
Howard,  162, 176 ;  Stoddard  v.  Mix, 
14  Connecticut,  12.  And  there  are, 
accordingly,  a  number  of  cases  in 
this  country  which  take  the  ground, 
that  the  acquisition  or  surrender  of 
a  doubtful  right,  will  be  a  sufficient 
consideration,  both  at  law  and  in 
equity,  notwithstanding  its  real  in- 
validity, whenever  the  parties  know 
that  the  doubt  exists,  and  go  on  to  com- 
plete the  bargain  notwithstanding  its 
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existence.     In  support  of  this  propo- 
sition,  it    tas    been   said    that   the 
settlement  of  controversies  ought  to 
be   upheld  without  regard   to   form, 
whenever  the  intention  is  apparent; 
that    when     such    a    settlement    is 
made  by  the   execution   of   mutual 
covenants  or  releases,  no   considera- 
tion is  necessary  to  give  it  validity, 
and  the  transaction  will  be  binding 
unless  clear  proof  is  given  of  mistake 
or  failure  of  consideration;  and  that 
the  relinquishment  of  all  possibility 
of  right  on  one  side,  is  a  suflBcient 
consideration  for  a  similar  relinquish- 
ment  on  the  other,  when  a  seal  is 
absent,  under  the  general  principle, 
which  makes  mutual  promises  bind- 
ing without  extrinsic  support.     This 
has  been  said  to  be  a  mere  extension 
or  application  of   the    doctrine,  that 
the  assumption  of   a   risk  is  a  suffi- 
cient consideration,  although  it  may 
appear    subsequently,   that    no    risk 
existed,  as  in  the  case  of  a  wager  on 
a  past  event,  or  of  the  insurance  of  a 
ship,  after  her  arrival,  but  before  it 
is  known,  which  unquestionably  con- 
stitutes a  valid  contract;   The  Earl 
of  March  v.  Pigot,  5  Burrow,  2802; 
Barnwrn  v.   Barnwm,  8  Conn.  404 ; 
The   Philadelphia  Ins.    Go.   v.    The 
American  Life  Ins.   Co.,  11  Harris, 
65  ;  2  American  Leading  Cases,  579 ; 
M'Kinley  v.  Watkins,  13  Illinois,  140; 
The  Union  Bank  v.  Geary,  5  Peters, 
99 ;   Stoddard  v.  Mix,  14  Conn.  12, 
22  ;   Stewart  v.  Ahrenfeldt,  4  Denio, 
189 ;    Allis  V.  Billings,  2  Gushing, 
19.      Thus,  in  Russell  v.    Gook,  3 
Hill,  504,  a  note  given  in  pursuance 
of  a  compromise,  was  held  to  be  equally 
binding,  whether  the  right  compromis- 
ed was  or  was  not  real  or  valuable,  and 
the   question   said   to  be  one  which 


should    have    been   decided   by  the 
court,  and  not  left  to  the  jury.     A 
similar  view  was  taken  in  Seaman  y. 
Gook,  12  Wend.  381,  with  reference 
to  the   withdrawal   of  opposition  to 
the  probate  of  a  will,  which  the  court 
seem  to  have  thought  would  have  been 
a  sufficient  basis  for  a  promise,  had 
the  testator  left  assets,  which  would 
have  descended  to  the  plaintiif,  if  the 
will  had  been  set  aside.    And  it  would 
seem  sufficiently  obvious,  that  the  sale 
of  a  doubtful  and  disputed  title  can- 
not be  set  aside  or  rescinded,  or  a  re- 
covery refused  for  the  price,  merely 
because  the  purchase  ultimately  proves 
to  be  destitute  of  value ;  and  it  has 
even  been  said,  that  failure  of  title, 
far    from    being    a    defence,    under 
these  circumstances,  at  law,  will  not 
be  a  reason  why  a  specific  perform- 
ance should  be  enforced  by  equity; 
Bates   V.    Delavan,    5    Paige,    307; 
Bowen  v.    Vickers,   1   Green,   Chan- 
cery,  520,   526.      In   Sigourney  v. 
Clark,  17  Conn.  511,  a  release  of  all 
the  right,  title,  and  interest  of  one  of 
the  litigants,  was  accordingly  held  to 
be  a  sufficient  consideration  for  a  pro- 
mise on  the  part  of  the  other,  whe- 
ther the  right  thus  released  had  or 
had  not  any  real  existence,  in  point 
either  of  law  or  fact;    because  the 
terms  of  every  such  contract  imply, 
that  the  risk  of  loss  is  to  be  borne  by 
the  buyer,  and  not  by  the  seller.     The 
same  course  was  pursued  in  Costar  v. 
Brush,  25  Wendall,  628  ;  and  the  pur- 
chaser  of  a  right  which  is  sold  as 
doubtful,  said  to  be  precluded  from 
relying  on  its  failure  or  invalidity,  as 
an  answer  to  an  action  for  the  price; 
a  want  of  title   being   obviously  no 
answer,  in  the  mouth  of  a  man  who 
has  agreed  to  buy,  irrespectively  of 
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title,  and  whether  a  title  can  be  made 
or  not.  And  the  extent  and  nature 
of  this  principle  are  strikingly  illus- 
trated by  the  case  of  Barnum  v.  Bar- 
num,  8  Conn.  469,  where  a  sale  of 
the  share  of  one  of  the  holders  of  a 
lottery  ticket,  which  was  reputed  to 
have  drawn  a  prize,  to  the  other  for 
1200,  with  a  full  understanding  on 
both  sides,  that  the  rumor  was  doubt- 
ful, and  might  prove  to  be  true  or 
false,  was  sustained  on  the  ground 
that  the  chance  of  a  contingent  gain 
or  profit,  was  a  valid  subject  of  sale  or 
transfer,  and  did  not  lose  that  charac- 
ter, or  cease  to  be  a  good  and  valuable 
consideration,  because  it  might  ulti- 
mately prove  to  be,  as  its  nature  im- 
plied, wholly  destitute  of  value.  In 
this  case,  and  in  Coster  v.  Brush,  the 
sale  was  to  a  stranger,  and  was  not 
made  for  the  purpose  of  putting  a  close 
to  a  dispute  or  litigation  ;  but  they  are 
not  less  in  point,  to  show  that  the  sale 
or  surrender  of  all  the  right,  title,  and 
interest  of  one  of  the  parties  to  a  con- 
troversy to  the  other,  would  be  good, 
as  a  sale,  even  if  it  did  not  possess  the 
additional  elements,  which  gives  pecu- 
liar force  and  validity  to  compromises. 
In  /Sherman  v.  Barnard,  19  Bar- 
bour, 291,  however,  the  court  took 
the  not  very  intelligible  distinction, 
that  to  give  validity  to  the  sale  of  a 
right,  or  chose  in  action,  which  turns 
out  to  have  no  real  existence,  on  the 
ground  that  it  has  been  bought  as 
doubtful,  the  doubt  must  relate  to  a 
matter  of  fact,  or  have  some  real  ex- 
istence, in  point  of  law,  and  not  con- 
sist in  a  mistaken  belief  or  impres- 
sion, that  a  title  might  be  legally 
valid,  which  would  have  been  found, 
on  examination,  to  be  clearly  bad. 
Had  the  court  limited  themselves  to 


saying,  that  a  vendor  who  has  sold  a 
title  as  doubtful,  which  he  knows  to 
be  bad,  cannot  recover  against  the 
vendee,  there  would  have  been  every 
reason  for  assenting  to  the  correctness 
of  the  proposition ;  but  it  is  not  easy 
to  see  why  two  parties  should  not  be 
permitted  to  bargain  for  the  transfer 
of  that  which  each  regards  as  having 
a  contingent  or  hypothetical  value, 
because  further  inquiry,  or  more  ac- 
curate information,  would  have  shown 
that  there  was  no  room  for  doubt,  and 
that  the  interest  at  stake  had  no  real 
existence,  or  was  absolutely  worthless. 
Strictlyspeaking,everything  is  certain, 
and  there  is  no  such  thing  as  chance ; 
that  which  men  call  doubtful,  being 
simply  that  which  they  cannot,  for  want 
of  sufficient  means  of  information,  fore- 
see in  the  future,  or  ascertain  with  cer- 
tainty in  the  present.  Or,  if  there  be 
anything  which  science  still  holds  to  be 
essentially  uncertain,  and  admits  her- 
self unable  to  compute  mathematical- 
ly, even  if  furnished  with  formula 
and  data,  it  must  be  sought  precisely 
in  that  class  of  problems,  which,  like 
all  legal  questions,  depend  for  their 
solution  in  a  greater  or  less  degree, 
on  the  human  will,  and  not  on  the 
order  of  material  causation.  If  there- 
fore, the  point  in  dispute  must  be 
doubtful  in  itself,  and  not  merely  in 
the  estimation  of  the  parties,  in  order 
to  give  validity  to  a  compromise,  no 
compromise  can  be  valid,  when  the 
dispute  is  merely  about  facts,  nor  un- 
less it  turn  upon  some  question  of 
law ;  or  in  other  words,  on  that  which 
shall  be  adjudged  or  pronounced  to 
be  law,  by  a  body  of  men  sitting  as 
judges,  and  moved  by  all  the  known 
and  unknown  influences,  which  sway 
the  human   bosom.      But  in  truth, 
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what  is  necessary  to  the  -validity  of  an 
insurance,  compromise,  or  other  alea- 
tory contract,  is  not  an  uncertainty  in 
fact,  which  never  exists,  and  which 
consequently  can  never  be  an  element 
in  any  contract ;  but  uncertainty  in  the 
minds  of  the  parties,  about  some  point 
or  question,  which  it  is  not  less  worth 
their  while  to  remove  at  the  time,  be- 
cause the  event  may  subsequently 
prove,  as  it  often  must,  that  if  their 
mental  horizon  had  been  enlarged, 
and  they  had  been  permitted  to  gaze 
on  the  past,  the  present,  or  the  future, 
the  doubt  under  which  they  were  la- 
boring would  have  been  dispelled,  and 
it  would  have  been  seen  that  one  or 
the  other  was  making  a  losing  bar- 
gain, by  paying  for  immunity  against 
dangers  from  which  he  was  destined 
not  to  be  a  loser,  or  placing  himself 
in  a  situation  where  he  would  be  com- 
pelled to  make  sacrifices,  without  any 
corresponding  equivalent ;  M'Kinley 
V.  Watkins,  13  Illinois,  140.  This 
view  is  sustained  by  the  language  of 
the  court,  in  Ex  parte  Levy,  21  Eng. 
Law  &  Eq.  199,  which  shows  that  an 
agreement  to  pay  a  sum  certain,  in 
settlement  of  a  disputed  claim  for  a 
larger  amount,  will  not  be  less  bind- 
ing in  equity,  because  the  claim  ulti- 
mately proves  to  be  destitute  of  foun- 
dation, either  in  law  or  in  fact;  and 
that  all  that  is  necessary  to  give  vali- 
dity to  the  compromise  of  a  contro- 
versy is,  that  the  parties  should  deem 
the  controverted  question  doubtful, 
whether  it  be  so  or  not  in  reality. 

It  may,  indeed,  be  questioned,  whe- 
ther anything  can  be  drawn  from  the 
reports  in  this  country,  which  amount 
to  a  denial  of  these  principles,  or  an 
adoption  of  the  proposition,  that  the 
settlement  or  relinquishment  of  an 


invalid  claim,  cannot  .be  a  good  or 
valuable  consideration,  which  would 
seem  to  be  the  inevitable  deduction 
from  the  English  decisions;  all  the 
cases  in  which  Edwards  v.  Baugh 
has  been  cited  with  approbation,  lay- 
ing down  the  rule,  that  the  compro- 
mise of  a  doubtful  right  is  not  the 
less  binding,  because  the  right  ulti- 
mately proves  to  be  invalid,  although 
limiting  it  by  the  qualification,  that 
the  doubt  must  be  real,  in  order  to 
be  efi'ectual,  and  exist  in  fact,  and  not 
merely  in  the  minds  or  imaginations 
of  the  parties.  And  in  Edwards  v. 
Baugh,  Lord  Abinger  intimated  an 
opinion,  that  the  declaration  might 
have  been  good,  had  it  averred  the 
existence  of  a  reasonable  doubt,  and 
was  necessarily  bad  in  the  absence  of 
such  an  averment;  while  Best,  C.  J., 
remarked,  in  Richardson  v.  Mellish, 
2  Bing.  229,  on  the  authority  of  a 
passage  in  Viner's  Abridgment,  that, 
although  the  surrender  of  an  estate 
at  will,  by  the  tenant,  could  not  in 
itself  be  a  consideration,  yet,  if  there 
was  a  doubt,  whether  it  was  an  estate 
at  will,  the  case  would  be  diiferent, 
and  the  consideration  good.  And  it 
may,  and  perhaps  should  be  conceded, 
that  the  doubt  or  uncertainty  which 
lies  at  the  root  of  an  aleatory  contract, 
should  be  a  reasonable  one,  or  should, 
at  least,  not  be  manifestly  unreason- 
able ;  and  that  it  cannot  be  reasonable, 
when  the  matter  doubted  about  is 
plain,  or  when  it  is  plain  that  there 
is  no  room  for  a  doubt.  And  even  if 
the  mere  fact  that  the  doubt  on  which 
a  compromise  is  bottomed,  is  not  rea- 
sonable, or  is  altogether  unreasonable, 
is  not  a  defence  in  itself,  it  may  be  so 
by  the  inferences  to  which  it  gives 
rise,  or  the  consequences  which  are 
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necessarily  deducible  from  it.  To 
profess  or  feel  a  doubt  aboilt  that 
which  is  indubitable,  evinces  either 
fraud  or  weakness,  and  may,  conse- 
quently, when  coupled  with  inade- 
quacy of  consideration,  which  must 
always  exist,  when  value  has  been 
given,  or  promised,  as  the  price  of 
safety  from  a  danger  from  which  no- 
thing was  really  to  be  apprehended, 
serve  as  a  reason  why  equity  should 
refuse  to  enforce  a  compromise,  or 
even  interfere  to  prevent  it  from  being  . 
enforced  by  the  law.  Gross  mutual 
ignorance,  unmixed  with,  and  not  re- 
sulting from  negligence,  and  therefore 
excusing  what  would  otherwise  be 
negligent,  may,  as  it  would  seem,  be 
a  suf&cient  reason,  why  neither  party 
should  be  permitted,  after  he  has  ob- 
tained light,  to  enforce  an  agreement 
made  while  both  were  completely  in 
the  dark;  Bellas  v.  Hays,  5  S.  &  R. 
427,  440.  And  this  appears  to  be  the 
true  explanation  of  the  decision  made 
in  Lansdown  v.  Lansdown,  ante,  399, 
with  regard  to  the  litigants,  who  sub- 
mitted their  title  to  the  decision  of  the 
country  schoolmaster;  SuntY.  Rous- 
monier,  1  Peters,  115;  Story,  Equity 
Jurisprudence,  §  125.  In  Pusey  v. 
Desbouvrie,  3  P.  Wms.  315,  321,  the 
want  of  information  of  one  party  seems 
to  have  been  thought  a  sufBoient  reason 
for  rescinding  a  compromise,  although 
there  had  been  no  want  of  frankness 
on  the  part  of  the  other,  and  it  was  by 
no  means  clear,  that  both  were  not 
equally  misled,  and  that  the  igno- 
rance was  not  common  to  both.  And 
when  the  invalidity  of  a  claim  is  so 
clearly  apparent,  as  to  leave  no  room 
for  doubt,  on  the  part  of  any  sensible 
and  well-informed  man,  there  must 
always  be  ground  for  an  inference, 


that  it  was  known  to  the  claimant, 
and  that  his  conduct  was  marked  by 
a  want  of  good  faith,  if  not  with  posi- 
tive fraud  ;  Story,  Equity  Jurispru- 
dence, §  128.  When,  however,  both 
parties  are  suiiiciently  informed,  or 
possessed  of  sufficient  means  of  infor- 
mation, and  competent  to  transact 
business ;  when  there  is  no  reason  to 
suspect  fraud  or  concealment  on  one 
side,  or  imbecility  on  the  other ;  when 
the  doubt  on  which  they  proceed  is 
real,  so  far  as  their  minds  are  in 
question,  although  none  may  exist  in 
those  of  others,  there  would  seem  no 
sufficient  reason  why  they  should  not 
be  left  free  to  settle  their  differences 
by  mutual  sacrifices  or  concessions, 
which  each  deems  to  be  actual,  so  far 
as  he  is  concerned,  and  is  willing  to 
accept  as  valuable,  on  the  part  of  the 
other;  Story,  Equity  Jurisprudence, 
§  131;  Ahhott  V.  Wilmot,  22  Ver- 
mont, 437 ;  ante,  401. 

We  shall,  therefore,  run  little  risk 
in  inferring,  that  a  contract  cannot  be 
set  aside  or  invalidated  in  the  absence 
of  fraud  or  covin,  and  of  that  combi- 
nation of  weakness,  ignorance  or  un- 
due influence,  with  inadequacy  of  con- 
sideration, which  equity  views  as  con- 
structively fraudulent,  merely  because 
the  parties  have  agreed  to  treat  that 
as  doubtful,  which  would,  if  the  truth 
had  been  known,  have  been  received 
as  certain ;  but  it  does  not  necessarily 
follow  that  a  compromise  should  stand, 
which  is  induced  by  or  based  upon 
the  supposition,  that  facts  or  principles 
are  certain,  which  are  in  truth  doubt- 
ful, and  which  ultimately  prove  to 
have  no  real  existence.  The  cases 
which  have  been  cited  may,  indeed, 
show  that  the  risk  or  uncertainty 
which  forms  the  basis  of  such  transac- 
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fcions,  must  be  sought  in  the  minds 
of  the  parties,  and  not  in  reality, 
and  every  thing  which  they  have 
agreed  to  treat  as  doubtful,  viewed,  if 
it  were  so,  for  the  purposes  of  the 
agreement,  without  regard  to  what  it 
may  be  in  point  of  fact.  But  this  is 
only  true  of  so  much  of  the  agree- 
ment as  has  risk  or  uncertainty  for  its 
subject-matter,  and  has  no  application 
to  those  portions  of  it  which  are 
founded  or  bottomed  upon  real  or  sup- 
posed certainties.  Most  aleatory  con- 
tracts have  some  certain  limits,  and 
take  some  things  for  granted  as  fixed 
and  stable,  while  leaving  others  to  be 
determined  by  the  fall  of  the  dice. 
There  may,  consequently,  be  room  for 
the  operation  of  two  different  and  dis- 
tinct principles,  within  the  limits  of 
one  and  the  same  contract  or  agree- 
ment; and  mistakes  which  will  vitiate, 
may  be  found  side  by  side  with  others 
which  will  not,  although  appearing  at 
first  sight,  equally  material ;  Bellas  v. 
Eays,  5  S.  &  R.  427,  440.  "  At  first 
view,"  said  Gibson,  J.,  "  in  this  case 
there  appears  to  be  some  contradic- 
tion in  the  cases  on  the  subject.  In 
several,  mistake  only,  without  sup- 
pression of  the  truth  or  suggestion  of 
a  falsehood,  has  been  held  insufficient 
to  set  aside  the  agreement,  as  in  Can 
V.  Can,  1  P.  Wms.  723.  So  in  Pullen 
V.  Ready,  2  Atk.  587,  Lord  Hard- 
wicke  says,  'there  is  nothing  more 
mischievous  than  for  this  court  to  de- 
cree a  forfeiture  after  an  agreement, 
in  which,  if  there  is  any  mistake,  it 
is  the  mistake  of  all  the  parties  to 
the  articles,  and  no  one  of  them  is 
more  under  an  imposition  than  the 
others'  It  will  be  found,  however, 
this  doctrine  is  applicable  only  to  cases 
where  the  right  or  thing,  which  is  the 


subject  of  the  contract,  is  evidently 
itself  doubtful,  which   is  a   circum- 
stance always  sufficient  to  support  an 
agreement,  if  no  unfair  advantage  be 
taken   in   other   respects.      In   such 
case,  the  assent  of  the  parties  to  treat 
on  the  subject  as  it  then  stood  being 
complete  and  full,  they  proceed  on  an 
evident    supposition,    that    the   fact 
which  is  the  cause  of  the  agreement 
is  doubtful,  and  each  is  understood  to 
take  on  himself  the  risk  of  its  turnins 
out  in  a  way  favorable  to  him.     On 
this  principle,  every  wager  and  every 
contract  of  insurance   depend ;    and 
without   it   there  could   be   no  such 
thing  as  a  compromise  of  a  doubtful 
right.     Where   a   particular  fact  is 
known  to  be  doubtful,  or  supposed  to 
be  so,  if  the  party  to  be  benefited  ne- 
glect to  secure  himself  by  a  covenant, 
he  will  be  without  remedy,  if  it  turn 
out  contrary  to  his  expectations,  for 
he  will  be  considered  as  having  paid 
his  money  for  the  benefit  of  a  chance. 
It  would  seem    to  me,  that  whether 
the  invention,  which  is  the  subject  of 
the  plaintiff's  patent,  were  valuable  or 
not,  was  in  its  nature  doubtful,  and 
that  the  defendant  took  the  risk  of 
of  that  matter  on  himself;   but  the 
validity  of  the  right,  on  the  ground 
of  originality  of  invention,  is  another 
matter  of  which  I  will  speak  hereafter. 
The  cases  of  this  kind,  to  be  found  in 
the  books,  mostly  relate  to  agreements, 
the  intention  of  which  was  to  settle 
family  disputes,  which  is  a  favorite 
object  with  courts  of  chancery;  yet 
even  there  it  is  held,  the  parties  must 
be  acquainted  with  their  rights  as/ar 
as  they  can  he  ascertained,  or  at  least 
with  the  nature  and  extent  of  the  in- 
formation that  can  be  obtained  respect- 
ing them,  which   in   the  absence  of 
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fraud  is  going  pretty  far;  Puiey  v. 
Dsshouvrie,  3  P.  Wms.  316.  There 
is  however  another  class  of  cases  where 
an  agreement  entered  into  on  an  erro- 
neous presumption  by  one  of  the  par- 
ties of  the  existence  of  a  fact,  is  held 
to  be  as  to  him  of  no  force,  for  he 
gave  his  assent  to  the  agreement,  not 
absolutely,  but  on  conditions  which 
are  not  verified  by  the  event :  and 
it  will  be  immaterial,  whether  all 
parties  were  equally  ignorant  or  not ; 
for  if  there  was  any  concealment  of  a 
fact  within  the  knowledge  of  the  op- 
posite party,  that  of  itself  constitutes 
fraud,  wbich  is  a  distinct  ground  of 
relief.  Thus  in  Cocking  v.  Pratt,  1 
Ves.  400,  an  intestate's  widow  and 
daughter  entered  into  an  agreement 
as  to  the  personal  estate  :  the  daugh- 
ter married  and  died :  the  husband 
brought  a  bill  to  be  relieved  against 
the  agreement,  on  the  ground  of  mis- 
take on  the  part  of  his  wife  as  to  the 
value  of  her  share.  Sir  John  Strange, 
in  the  absence  of  the  chancellor,  ob- 
served, that  whether  there  had  been 
suppressio  veri,  was  not  clear  on  the 
evidence,  but  that  there  was  another 
foundation  to  interpose,  to  wit,  that  it 
afterwards  appeared  the  personal  es- 
tate was  greater  than  the  daughter 
supposed,  and  that  the  husband  would 
be  permitted  to  come  into  chancery  to 
take  advantage  of  lier  want  of  know- 
ledge. So  in  Lansdown  v.  Lansdown, 
Mosely,  364,  where  two  brothers  claim- 
ing an  estate  applied  to  a  country 
schoolmaster,  who,  (as  was  to  be  ex- 
pected,) ignorantly  gave  it  in  favor  of 
the  younger,  because  he  had  road  in 
the  clerks'  remembrancer  that  lands 
cannot  ascend,  and  thereupon  the 
eldest  having  consented  to  divide  the 
land,  saying  he  would   rather  do  so 


than  go  to  law  even  if  he  had  the 
right,  and  having  created  deeds  of 
lease  and  release,  these  were  decreed 
to  be  delivered  up,  although  there  was 
nothing  like  concealment,  or  exclu- 
sive knowledge  of  a  fact  or  any  thing 
else,  imputable  to  any  one.  There 
are  many  other  cases  to  the  same  pur- 
pose; Turner  v.  Turner,  2  Ch.  Rep. 
11 ;  BingJiam  v.  Bingham,  1  Ves. 
126 ;  Gee  v.  Spencer,  1  Vern.  19,  and 
Luxford's  case  there  cited.  If  then 
the  patent  right  were  invalid,  there 
can  be  little  doubt  the  defendant 
would  not  be  bound  by  the  contract ; 
for  it  is  out  of  all  reason  to  suppose 
he  purchased  the  right  under  any 
other  notion  than  that  of  its  being  a 
valid  one." 

Whether,  therefore,  the  non-exist- 
ence of  a  particular  fact,  or  the  hap- 
pening of  a  specific  event  or  contin- 
gency, will  avoid  a  contract  s^  this 
description,  depends  on  whether  it  was 
viewed  or  agreed  upon  as  certain,  or 
formed  part  of  the  real  or  supposed 
risk  or  uncertainty,  for  or  against 
which  the  contract  was  meant  to  pro- 
vide or  guard.  Thus  a  policy  on  a 
vessel  for  a  voyage,  from  one  distant 
port  to  another,  will  not  be  vitiated 
by  the  fact  that  she  has  been  lost  by 
the  way  or  has  arrived  in  safety  at 
her  destination,  before  the  insurance 
is  effected;  because,  although  the 
doubt  as  to  her  loss  or  safety,  which 
forms  the  basis  of  the  contract,  has 
ceased  in  point  of  fact,  yet  it  still  sub- 
sists in  the  minds  of  the  parties,  and 
they  contract  with  each'  other  on  the 
basis  of  its  existence.  But  if  it  turns 
out  that  the  ship  did  not  sail,  or  sailed 
in  a  different  direction,  the  policy  will 
be  void,  and  the  insured  entitled  to  a 
return  of  the  premium;  because  that 


424 


COMPROMISE. 


-SEPARATE     MAINTENANCE, 


proves  to  be  false  and  mistaken,  whioTi 
had  been  assumed  to  be  or  agreed 
upon  as  certain,  and  the  contract,  con- 
sequently, fails  in  an  essential  parti- 
cular. Yet  the  limits  of  the  risk,  and 
the  line  which  separates  the  uncertain 
from  the  certain,  depend  in  every 
such  instance  on  the  terms  of  the  con- 
tract, and  the  intention  of  those  by 
whom  it  is  executed,  and  there  is  no 
reason  to  doubt  that  a  promise  to  in- 
demnify against  any  loss  which  a  ship 
might  sustain  in  a  particular  voyage, 
in  consideration  of  a  promise  to  pay  a 
sum  certain  whether  she  actually 
sailed  or  not,  would  be  binding  in 
principle,  however  exceptional  or  un- 
usual, unless  invalidated  by  its  ten- 
dency to  divert  the  contract  of  in- 
surance from  its  legitimate  purposes, 
to  those  of  a  game  of  chance.  This 
distinction  is  more  or  less  applicable 
to  all  contracts  which  operate  as  a 
wager,  and  have  doubt  for  their  basis, 
or  into  which  it  enters  as  a  ma- 
terial ingredient;  and  there  may  be 
cases  in  which  a  compromise  is, 
like  most  insurances,  based  on  the 
supposition  that  particular  facts  are 
certain,  and  that  the  uncertainty  is 
limited  to  others,  and  may  conse- 
quently be  avoided  by  proof  that  the 
parties  were  acting  under  an  errone- 
ous or  mistaken  belief  or  impression. 
Nahours  v.  Cocke,  24  Mississippi,  44. 
Or  to  state  the  principle  somewhat 
differently,  while  the  existence  of  a 
doubt  will  go  a  great  way  to  sustain 
any  agreement  to  which  it  may  give 
rise,  and  which  is  intended  for  its  solu- 
tion, the  case  is  widely  different  when 
a  contract  is  based  upon  a  supposition 
of  right  which  ultimately  turns  out  to 
have  no  foundation ;  ante,  397.  Thus, 
if  the   parties  who   submitted   their 


case  to  the  decision  of  the  school- 
master, acted  upon  the  belief  that  his 
opinion  had  put  an  end  to  all  doubt 
about  the  right,  and  merely  meant  to 
make  provision  for  the  delay  or  ex- 
pense which  might  attend  upon  its 
assertion,  they  might  justly  claim  to 
be  relieved  subsequently,  from  the  con- 
sequences of  a  mistake  which  lay  be- 
yond the  limits  of  that  portion  of  their 
contract  which  was  aleatory,  and  un- 
dermined those  foundations  which  they 
meant  to  be  fixed  and  certain.  The 
result  should,  as  it  would  seem,  be  the 
same,  when  a  compromise  is  underlaid 
by  a  mistake  of  fact  on  a  poitt  which 
is  supposed  to  be  unquestionable,  and 
which  forms  the  chief  inducement  for 
the  compromise  of  other  and  doubtful 
questions.  Whether,  therefore,  a  com- 
promise between  a  party  claiming  as 
heir  in  tail,  and  a  purchaser  from  the 
ancestor,  would  be  invalidated  by  the 
discovery  that  the  parents  of  the 
claimant  had  not  been  married,  and 
that  he  was  consequently  not  the  heir, 
should,  as  it  would  seem,  depend  on 
the  extent  and  nature  of  the  question 
compromised,  or  in  other  words,  on 
what  and  how  much  the  parties  viewed 
or  treated  as  doubtful  in  fact,  and 
meant  to  render  certain  by  their  agree- 
ment. For  if  the  agreement  was  based 
on  the  supposition  that  the  claimant 
was  a  legitimate  son,  and  that  the 
only  doubt  was  whether  the  entail 
had  been  barred  by  or  before  the  sale, 
then  the  discovery  that  the  former 
supposition  was  unfounded,  might 
give  a  right  of  avoidance,  which  would 
not  result  from  any  error  which 
had  been  committed  with  regard  to 
the  latter.  But  if,  on  the  other  hand, 
the  agreement  was  intended  to  re- 
move every  actual  or  possible  doubt 
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or  question,  and  to  bind  one  of  the 
parties  to  pay  a  sum  certain  for  the 
real  or  supposed  right  of  the  other, 
whether  well  or  ill  founded,  it  would 
obviously  be  unjust  to  permit  the  bar- 
gain to  be  rescinded,  on  the  pretext 
that  what  had  been  bought  as  doubt- 
ful, turned  out  to  be  wholly  destitute 
of  certainty  or  value.    In  like  manner, 
when    the    question  in    dispute,  and 
which  it  is  intended  to  settle,  is  the 
extent  or  quantum  of  a  right,  and  not 
its  existence,  the  subsequent  discovery 
that  no  right  exists,  may  entitle  the 
party,    who    suifers   by  the    arrange- 
ment, to  have  it  set  aside,  because  the 
fact  of  the   obligation   is   taken  for 
granted,  and  the  compromise  limited 
solely  to  its  amount ;  ante,  395.    And 
there  can  be  little  doubt,  that  a  settle- 
ment based  on  the  supposition  that  an 
account  has  been  correctly  stated,  and 
exhibits  the  balance  between  the  par- 
ties with  exactness,  may  be  set  aside 
by  showing  the   existence  of  errors 
which  passed  unperceived,  and  were  of 
a  nature  materially  to  vary  the  result; 
Ross  V.  M'Laughlin,  7  G-rattan,  86. 

In  order,  however,  to  call  this  prin- 
ciple into  operation,  and  limit  the  effect 
of  a  compromise  to  a  particular  class 
of  facts  or  questions,  there  should,  as 
it  would  seem,  be  something  to  show 
that  it  was  meant  to  have  a  restricted 
operation,  the  object  of  such  arrange- 
ments, prima  facie,  being,  to  put  a 
final  end  to  litigation,  and  to  embrace 
everything  within  their  scope  which 
is  necessary  for  the  attaiment  of  that 
purpose ;  Bennet  v.  Paine,  5  Watts, 
259.  And  the  result  of  the  whole 
matter  would  seem  to  be,  that  when 
the  parties  agree  to  be  bound  irrespec- 
tively of  the  existence  of  certain  facts, 
and  whether  they  exist  or   not,  the 


question  of  their  existence  will  be  im- 
material to  the  obligation  of  the  con- 
tract, and  their  nou-existence  no  rea- 
son for  setting  it  aside,  but  that  when 
a  contract  is  founded  upon  the  sup- 
position or  admission  that  a  particular 
state  of  things  exist,  proof  of  its  non- 
existence will  be  a  sufficient  ground 
for  the  intervention  of  equity,  even 
when  it  does  not  constitute  a  good 
defence  at  law ;  Saynes  v.  Thorn,  8 
Foster,  386;  Warder  v.  Tucker,  7 
Massachusetts,  449. 

It  should  moreover  be  remembered, 
that  to  render  the  transfer  or  relin- 
quishment of  an  invalid  right,  or  of  a 
right  which  has  no  real  existence,  a 
sufficient  consideration  for  an  agree- 
ment of  compromise,  or  for  a  promise 
of  any  other  description,  it  must  ap- 
pear affirmatively  that  a  compromise 
was  intended,  or  that  the  parties  were 
dealing  with  the  right  in  question  as 
doubtful,  and  not  as  certain ;  failure  of 
title,  or  the  non-existence  of  that 
which  forms  the  subject  of  a  contract, 
being  prima  facie  evidence  of  failure 
of  consideration,  and  casting  the  bur- 
den of  proof  on  those  who  seek  to 
overcome  it.  That  the  plaintiff  has 
parted  with,  and  the  defendant  got 
nothing  by  a  sale  or  contract,  will 
therefore  always  be  a  good  plea  or  an- 
swer to  a  suit  upon  it,  unless  some- 
thing is  adduced  on  the  other  side  to 
raise  a  presumption  of  a  different 
nature;  Haynes  v.  Thorn,  8  Poster, 
386;  and  this  would  seem  to  have 
been  the  only  question  presented  in 
Kaye  v.  Button,  and  in  most  of  the 
other  oases,  which  might  at  first  sight 
seem  to  imply  that  the  purchase  of  a 
right  as  doubtful,  will  not  give  rise  to 
a  liability,  if  the  right  prove  to  be  un- 
founded. 
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The  difficulty  of  reconciling  and  ap- 
plying the  principles  which  give  vali- 
dity to  compromises,  to  the  forms  of 
the  common  law,  is  not  less,  when  the 
compromise  is  set  up  in  har  of  an  an- 
tecedent demand,  than  when  it  is  de- 
clared on  as  new  cause  of  action. 
Every  accord  and  satisfaction  is,  in 
one  sense,  a  compromise  ;  and  yet  it 
has  always  been  held,  that  the  validi- 
ty of  an  accord  is  dependent,  in  the 
strictest  sense,  upon  the  sufficiency  of 
the  consideration;  1  Smith,  Leading 
Cases,  440,  5th  Am.  ed. ;  and  the  old 
pleaders  would  hardly  have  admit- 
ted, that  a  smaller  sum  could  be 
rendered  a  valid  satisfaction  of  a 
greater,  by  an  averment,  that  it  had 
been  paid  as  a  compromise,  and  would 
probably  have  thought,  that  such  an 
allegation  added  nothing  to  what  ap- 
peared by  necessary  implication  with- 
out it.  The  payment  and  receipt  of 
a  sum  certain,  might,  unquestionably, 
always  have  been  a  good  satisfaction 
of  a  greater  demand,  which  was  wholly 
unliquidated,  and  neither  certain  in 
itself,  nor  capable  of  being  reduced 
to  certainty  by  computation,  or  with- 
out the  aid  of  a  jury.  But  the  more 
recent  cases  take  a  wider  range,  and 
establish,  that  whenever  the  amount 
due  on  an  account  or  cause  of  action, 
of  any  description,  is  doubtful,  or  be- 
lieved to  be  so,  by  the  parties,  it  will 
fall  within  the  principle  which  ren- 
ders the  existence  of  a  doubt,  a  suffi-- 
cient  consideration  for  an  agreement 
destined  to  remove  it,  and  the  accept- 
ance, or  even  an  agreement  to  accept, 
a  smaller  sum  than  that  really  due, 
may  have  the  validity  as  a  compro- 
mise, which  it  would  want  as  an  ac- 
cord and  satisfaction,  and  serve  as  an 
effectual  barrier  against  any  attempt 


to  go  beyond  it,  or  recover  anything 
further;  Cooper  v.  Farher,  14  C.  B. 
118;  15  Id.  822;  M' Daniels  v.  Lap- 
ham,  21  Vermont,  222 ;  Babcock  v. 
Hawldns,  23  Id.  561 ;  Ahhotl  v.  Wil- 
mot,  22  Id.  437 ;  Lamb  v.  Goodwin, 
10  Iredell,  320  ;  Palmerton  v.  Ifux- 
ford,  4  Denio,  166  ;  Taylor  v.  Nus.^- 
baum,  2  Duer,  302  ;  Bryant  v.  Proc- 
tor, 14  B.  Monroe,  451 ;  Donahue  v. 
Woodbury,  6  Gushing,  148 ;  Tuttle 
V.  Tuttle,  12  Metcalf,  551.  For, 
under  these  circumstances,  the  ter- 
mination or  prevention  of  litigation, 
and  the  exchange  of  doubt  and  con- 
troversy for  certainty,  furnish  a  new 
and  valuable  element,  and  obviate 
the  objection  which  would  other- 
wise arise,  that  the  performance  of 
part  of  a  duty  or  obligation  cannot 
serve  as  a  consideration  for  exonera- 
tion from  the  residue.  The  law  was 
so  held  in  M'Daniels  v.  Lapham,  and 
Palmerton  v.  Huxford,  while  in  Tut- 
tle V.  Tuttle,  the  court  went  to  the 
full  extent  of  the  proposition,  that  the 
payment  of  a  smaller  sum  may  be  a 
good  defence,  on  the  ground  of  com- 
promise, when  it  would  have  been  bad 
if  viewed  merely  as  an  accord  and 
satisfaction.  But  in  order  to  call  this 
rule  into  life,  and  give  it  force  and 
operation,  the  money  must  be  paid 
and  received  with  the  express  or  im- 
plied purpose  of  solving  a  doubt,  and 
the  claim  on  account  of  which  the 
payment  is  made  be  doubtful,  in  point 
of  right  or  amount,  or  at  all  events, 
not  so  plain  as  to  be  beyond  the  reach 
of  a  real  or  honest  doubt ;  Goodwin 
V.  Follett,  25  Vermont,  886 ;  Norris 
V.  Slaughter,  3  Iowa,  113;  Foersch 
V.  Blackwall,  14  Barbour,  607. 

Whatever  the  rule  may  be,  before 
legal  proceedings  have  been  instituted, 
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and  while  the  transaction  still  remains 
in  pais,  all  the  cases  agree,  that  the 
validity  of  a  compromise  of  an  exist- 
ing suit  or  action,  does  not  depend  on 
whether  the  suit  could  have  been  j)ro- 
secuted  to  a  successful  issue,  and  may 
be  enforced  against  the  defendant, 
even  when  the  claim  of  the  plaintiff 
is  shown  to  have  been  destitute  of  all 
validity;  ante,  416;  LongridgeY. Dor- 
ville.  Thus,  in  Edwards  v.  Baugh, 
Lord  Abinger  expressed  the  opinion, 
that  the  settlement  of  a  pending  ac- 
tion was  a  good  consideration  for  a 
promise  by  the  defendant,  indepen- 
dently of  the  validity  of  the  cause  on 
which  the  action  was  founded;  be- 
cause it  enabled  him  to  avoid  the  ex- 
pense and  trouble  which  would  have 
been  incident  to  resistance,  however 
successful.  A  similar  view  was  taken 
soon  afterwards,  in  Smith  v.  Mon- 
tieih,  13  M.  &  W.  427,  and  the  re- 
lease of  the  defendant  from  custody, 
under  a  capias,  held  sufficient  to  sus- 
tain a  promise  to  pay  a  sum  certain, 
notwithstanding  a  plea,  that  there  was 
no  cause  of  action  or  demand,  in  re- 
spect whereof  the  plaintiffs  could  have 
recovered  in  the  suit  in  which  the  ar- 
rest was  made,  and  that  they  did  not 
give  up  or  part  with  any  available  re- 
medy, by  discharging  the  defendant, 
which  the  plaintiffs  well  knew,  but 
which  was  unknown  to  the  defendant; 
on  the  ground  that  the  plea  did  not 
show  that  the  plaintiffs  knew  that 
they  had  no  right  or  cause  of  action, 
although  they  might  have  known  that 
they  had  none,  which  could  be  pro- 
secuted with  effect,  in  the  proceeding 
in  which  the  defendant  had  been  ar- 
rested. And  this  decision  is  sustain- 
ed by  that  of  0' Kelson  v.  Barclay,  2 
Penna.  531,  where  a  note,  given  as  a 


compromise  of  an  action  for  slander, 
was  held  binding,  notwithstanding  the 
argument,  that  the  plaintiff  had,  as 
the  declaration  showed,  no  cause 
of  action,  and  that  there  was,  con- 
sequently, no  room  for  the  doubt, 
which  should  lie  at  the  foundation  of 
every  compromise.  The  principle  is 
the  same,  whether  the  consideration 
consist  in  the  relinquishment  of  a 
defence,  or  the  discontinuance  of  an 
action ;  and  the  withdrawal  of  a  plea 
will  give  the  validity  to  the  payment 
of  a  smaller  sum,  in  satisfaction  of  a 
larger,  which  it  would  want,  if  view- 
ed solelyas  an  accord  and  satisfaction, 
whether  the  plea  thus  withdrawn  could 
or  could  not  have  been  sustained  by 
proof,  and,  as  it  would  seem,  even  when 
its  invalidity  is  apparent  on  its  face. 
The  law  was  so  held  in  the  Court  of 
Common  Pleas,  and  subsequently  on 
error,  by  the  Exchequer  Chamber,  in 
Coopers. Parker,  14  0.  B.  118 ;  15  Id. 
822 ;  and  the  waiver  of  a  defence 
which  had  been  made  on  the  ground 
of  infancy,  followed  by  the  payment 
of  j£30,  and  the  costs  of  the  action, 
said  to  be  a  good  satisfaction  of  a  de- 
mand for  a  larger  sum,  whether  the 
defence  which  had  been  abandoned, 
was  or  was  not  true,  or  susceptible  of 
being  substantiated  by  evidence. 

The  same  view  has  been  taken  in 
this  country,  without,  as  it  would 
seem,  any  exception ;  even  those 
courts  which  hold  that  the  relinquish- 
ment of  an  invalid  right  will  not  ope- 
rate as  a  consideration,  before  a  suit 
has  been  instituted,  conceding  that 
the  compromise  of  a  pending  suit  or 
litigation,  cannot  be  avoided  by  show- 
ing that  the  party  who  seeks  to  en- 
force it,  had  no  defence  or  cause  of  ac- 
tion, and  that  the  other  party  was  led 
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to  make  a  sacrifice  for  which  he  re- 
ceived no  corresponding  equivalent 
Morey  v.  ISfewfane,  8  Barbour,  645 
Sherman  v.  Barnard,  19  Id.  292 
Prater  v.  Miller,  52  Alabama,  320 
Stewart  v.  Bradford,  26  Id.  410 
Paris    v.  Dexter,  15  Vermont,  379 

The  compromise  of  a  suit  is,  how- 
ever,  fully  within  the  rule,  which  ren- 
ders good  faith  and  frankness  especi- 
ally necessary,  when  aleatory  contracts 
are  in  question,  and  will  not  permit 
either  party  to  treat  a  fact  or  right  as 
doubtful,  which  he  knows  to  be  cer- 
tain ;  ante.  Hence,  a  plea  or  aver- 
ment, that  the  plaintiff  in  a  suit  knew 
that  he  had  no  demand  or  cause  of 
action,  which  could  have  been  enforc- 
ed against  the  defendant,  in  that  or 
any  other  proceeding,  will  be  a  suf&- 
cient  reason  for  refusing  to  enforce 
or  for  rescinding  an  agreement,  by 
which  the  suit  was  compromised  at 
the  expense  of  the  defendant ;  Wade 
Y.  Simeon,  1  C.  B.  610 ;  2  Id.  548. 
And  it  would  seem  questionable, 
whether  a  compromise  can  be  bind- 
ing in  favor  of  any  one,  who  had  no 
interest  in  the  succes  or  failure  of  the 
demand  or  suit  out  of  which  it  grew, 
or  which  it  was  intended  to  terminate ; 
and  in  Bushy  v.  Gonoway,  8  Mary- 
land, 55,  and  Seaman  v.  Cook,  12 
Wend.  381,  the  withdrawal  of  oppo- 
sition to  the  probate  of  a  will,  was  said 
not  to  be  a  sufficient  consideration  for 
a  promise,  unless  the  promisee  would 
have  had  some  right  or  interest  in  the 
estate  of  the  testator,  if  the  will  had 
been  set  aside. 

The  general  principles  which  lie  at 
the  foundation  of  agreements  of  com- 
promise, and  regulate  the  relations 
between  the  parties,  were  clearly  stated 
in  the  case  of  Barlow  t.  The  Ocean 


Ins.  Co.,  4  Metcalf,  270,  where  the 
defendants  alleged  that  they  had  dis- 
covered additional  evidence  of  the 
fraud,  which  had  been  the  ground  of 
their  resistance  to  the  claim  of  the 
plaintiff,  in  the  first  instance,  and 
consequently  refused  to  pay  a  note 
which  they  had  given,  by  way  of  set- 
tlement and  compromise. 

The  relinquishment  of  part  of  an 
unfounded  claim,  was  said  not  to  be 
a  sufficient  consideration  for  a  promise 
to  pay  the  residue,  at  all  events,  when 
the  promisor  was  ignorant  of  the  true 
circumstances  of  the  case,  and  of  his 
rights  and  remedies,  and  consequently 
entitled  to  relief,  on  the  ground  of 
mistake,  if  for  no  other  reason.  But 
the  court  were  clearly  of  opinion,  that 
the  compromise  of  a  doubtful  right  or 
controversy,  carries  with  it  a  sufficient 
consideration,  and  cannot  be  invali- 
dated by  the  discovery  of  new  or  ad- 
ditional evidence,  on  any  point  or 
question,  which  was  known  at  the 
time,  and  embraced  in  the  compro- 
mise, although  the  result  may  be 
different,  when  new  and  unexpect- 
ed facts  or  grounds  of  defence  come 
to  light,  or  are  discovered  subse- 
quently. "  If  the  facts,"  said  Hub- 
bard, J.,  in  delivering  the  opinion  of 
court,  "  which  were  offered  to  be 
proved  in  this  case,  had  been  of  an 
entirely  different  character  from  those 
which  gave  rise  to  the  compromise, 
and  would  have  constituted  a  substan- 
tial and  independent  defence  to  the 
claim  ;  or  if  the  facts  now  newly  dis- 
covered by  the  defendants,  had  been 
known  to  the  plaintiffs,  at  the  time  of 
the  compromise,  and  had  been  design- 
edly concealed  by  them,  or  if  they 
had  been  personally  implicated  in  re- 
lation to  them,  a  case  might  have 
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been  presented  by  the  defendants,  re- 
quiring very  careful  consideration. 
But  in  the  present  instance,  the  evi- 
dence which  is  offered  consists  of  facts 
of  the  same  nature  with  those,  the 
alleged  existence  of  which  led  to  the 
compromise.  They  do  not  constitute 
an  independent  ground  of  defence. 
They  alike  go  to  prove  that  the  ves- 
sel was  designedly  cast  away  by  the 
master ;  and  no  suggestion  was  made, 
on  the  trial  of  this  case,  against  the 
integrity  and  good  faith  of  the  plain- 
tiffs, or  of  their  agents  in  Boston,  or 
that  they  had  any  knowledge  of  the 
manner  in  which  the  vessel  was  be- 
lieved by  the  defendants  to  have  been 
destroyed.  Nor  was  any  attempt  made 
to  prove  that  they  were  guilty  of  any 
misrepresentation  or  fraudulent  or  de- 
signed concealment  of  material  facts, 
at  the  time  of  making  the  compro- 
mise ;  nor  is  it  pretended  that  they 
were  not  interested  in  the  subject  of 
the  insurance,  to  the  amount  insured. 
So  far  as  appears,  both  plaintiffs  and 
defendants  were  alike  ignorant  at  the 
time  of  effecting  the  settlement. 

"  The  case,  therefore,  is  simply  this : 
A  party  effects  a  policy  of  insurance, 
and  upon  the  happening  of  a  loss,  the 
underwriters  refuse  to  pay,  on  the 
ground  that  the  master,  who  was  in- 
terested in  the  vessel,  and  had  a  se- 
parate insurance  upon  such  interest, 
made  a  fraudulent  loss  of  the  vessel, 
by  casting  her  away ;  and  in  conse- 
quence of  such  alleged  defence,  the 
plaintiffs,  in  good  faith  on  their  part, 
submit  to  compromise  their  claim,  and 
take  three-fourths  for  the  whole. 
Shall  such  compromise  be  set  aside, 
by  reason  of  the  subsequent  discovery, 
by  the  defendants,  of  other  and  dis- 
tinct facts,  going  still  more  clearly  to 


prove  that  the  master  bored  and  scut- 
tled the  vessel,  and  so  occasioned  the 
loss  ?  And  to  the  question  thus  stat- 
ed, and  which  presents  the  defend- 
ants' case,  we  have  no  hesitation  in 
answering  that  the  compromise  ought 
not  to  be  disturbed.  No  adequate 
cause  exists  for  disturbing  it.  No 
fraud  is  imputed  to  the  party  making 
it,  and  there  is  no  such  mistake  of 
facts  as  led  the  defendants  to  an  im- 
provident settlement,  and  which  good 
faith  might  require  should  be  revised. 
The  parties  stood  in  the  same  position 
as  to  information.  One  believed  a 
fraud  had  been  committed,  which,  if 
proved,  would  establish  his  defence. 
The  other  feared  that  it  might  be  so. 
Under  these  circumstances,  they  came 
together,  and  without  misrepresenta- 
tion or  fraud  on  either  part,  they  en- 
tered into  a  compromise  by  which  one 
party  received  less  than  the  amount 
of  his  contract,  which,  if  free  from  the 
taint  of  fraud,  would  be  wholly  due, 
and  the  other  saved  a  part  of  what  he 
was  bound  to  pay,  unless  he  should 
succeed  in  establishing  the  existence 
of  such  fraud.  Each  party  understood 
the  law  of  his  case  j  each  understood 
the  bearing  of  the  facts ;'  and  with 
such  knowledge  the  agreement  was 
made.  An  agreement  so  made  is  upon 
a  substantial  consideration  ;  and  why 
should  it  not  be  enforced  ?  No  new 
fraud  is  discovered ;  no  new  ground 
of  defence  to  the  original  contract  has 
arisen ;  nothing  to  show  that  it  was 
originally  void.  But  the  defendants, 
on  further  investigation  and  search, 
have  now  put  themselves  in  possession 
of  facts,  by  which  they  ascertain  more 
accurately  the  manner,  as  they  believe, 
of  the  commission  of  the  fraud  which 
was  the  subject  of  the  negotiation  and 
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compromise  ;  and  they  are  now  satis- 
fied, that  if  no  compromise  had  been 
made,  and  more  time  had  been  taken 
by  them,  the  fraud  could  have  been 
distinctly  proved,  and  the  plaintiffs' 
right  of  an  action  defeated.  But  the 
apprehension  of  the  plaintiffs,  that 
such  might  be  the  case,  and  the  fear 
of  the  defendants,  that  it  could  not 
be  established,  led  to  the  settlement ; 
and  each  party  sat  down  and  agreed 
to  share  the  loss,  though  in  different 
proportions.  To  disturb  a  settlement 
made  under  such  circumstances,  in- 
stead of  promoting  the  ends  of  jus- 
tice, would  enlarge  the  field  of  dis- 
cord, and  would  raise  new  obstacles 
to  compromises  between  parties,  and 
thus  create  a  just  cause  of  regret;  as 


such  agreements  are  usually  founded 
upon  mutual  concessions,  and  gene- 
rally with  advantage  to  each  party." 
This  case  was  cited  with  approbation, 
in  Allis  V.  Billings,  2  Gushing,  19, 
and  the  discovery,  that  a  man  of 
weak  mind  had  used  artifice,  to  induce 
the  plaintiffs  to  make  a  compromise 
with  the  committee  or  guardian,  to 
whose  care  his  estate  had  been  en- 
trusted by  the  court,  held  insuflScient 
to  justify  the  re-opening  of  the  con- 
troversy; the  guardian  having  been 
free  from  all  imputation  of  wrong,  and 
there  being  nothing  to  show  that  the 
impression  produced  on  the  minds  of 
plaintiffs  was  false,  although  fraudu- 
lent means  had  been  used  to  produce 
it. 
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[=^718]  *TOWNLEY  v.   SHERBORNE. 

SATURDAY,  JUNE  6,  9  CAR.  1. 
REPORTED   BRIDG.    REP.    35.' 

Liability  eor  a  Co-trustee.] — How  far  a  person  is  liahle  for  the  acts  and 
receipts  of  a  co-trustee. 

Upon  hearing  and  debating  of  the  matter,  as  well  on  the  15th  as  the  18th 
of  June  last,  the  Court  being  assisted  with  Mr.  Justice  Button,  and  Mr.  Jus- 
tice Jones,  upon  the  plaintiff's  bill  of  review,  for  the  reviewing  and  reversal 
of  a  decree  made  in  a  cause,  wherein  Eichard  Mountford,  deceased,  executor 
of  Thomas  Cballoner,  was  plaintiff,  against  the  now  plaintiff,  and  Thomas 
Forster,  Esquire,  concerning  the  sum  of  £1700,  raised  out  of  the  rents  and 
profits  of  certain  lands  and  tenements  in  Linsted,  Ardingley,  and  Worth,  in 
the  county  of  Sussex,  in  trust  for  the  said  Thomas  Challoner,  during  his 
minority,  and  which  the  now  plaintiff,  by  the  decree  of  this  Court,  was  to  pay, 
in  case  the  said  Forster  should  fail  to  pay  the  same. 

Several  matters  were  offered  by  the  plaintiff's  counsel,  for  the  reversal  of 
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the  said  decree,  namely,  that  the  now  plaintiff  was  decreed  to  pay  the  sum  of 
£1700,  as  raised  out  of  the  profits  of  the  infant's  lands,  settled  upon  an 
account  made  up  by  the  said  Forster  with  the  said  Thomas  Challoner  the  in- 
fant, after  he  came  of  age,  whereto  the  plaintiff  Townley  was  neither  party 
nor  privy,  nor  ever  consented,  nor  ought  to  be  bound  thereby. 

And  secondly,  that  the  said  plaintiff  is  by  the  said  decree  made  liable  to 
the  payment  of  all  the  profits  raised  out  of  the  said  infant's  estate,  whereas 
he  never  received  any  profits  at  all ;  and  although  he  gave  some  acquittances, 
yet,  *the  same  were  only  for  the  three  first  half  years,  and  no  more, 
and  were  but  to  balance  an  account,  the  moneys  disbursed  amounting  L         -I 
to  as  much  as  the  receipts  j  and  there  being  three  other  co-trustees  with  him, 
the  plaintiff's  counsel  conceived  that  he  ought  not  to  be  charged  with  more 
than  he  himself  received,  especially  for  that  the  other  parties  trusted,  and 
who  received  the  profits,  were,  or  were  reputed  to  be,  men  of  ability  and  re- 
sponsible.    Touching  which  last  point,  (being  that  whereon  the  plaintiff's 
counsel  chiefly  insisted  for  the  reversal  of  the  said  decree  as  against  the  now 
plaintiff,)  it  appeared  unto  this  Court  that  Challoner,  father  of  Thomas  the 
infant,  did  heretofore  make  a  lease  of  the  said  lands  to  one  Weeks,  for  five- 
and-thirty  years,  and  afterwards  conveyed  away  the  reversion  to  Thomas  Chal- 
loner, his  brother;  and  after  the  death  of  Francis  (according  to  an  award 
made  between  the  said  Weeks  and  Thomas  Challoner  the  brother,  who  was 
uncle  to  Thomas  the  infant)  the  lease  of  five-and-thirty  years,  and  the  rever- 
sion in  fee  simple  were  to  be  assigned  to  parties  trusted  by  the  said  Weeks, 
and  one  Barbara  Challoner,  mother  of  the  said  infant,  and  by  the  said  Thomas 
the  uncle,  the  lease  to  be  in  trust  for  Weeks  for  life,  the  remainder  to  Barbara 
for  life,  the  remainder  to  Thomas  the  infant,  and  the  reversion  in  fee  to  be  in 
trust  for  the  said  Thomas  the  infant.     But  upon  the  limitation  or  condition 
that  the  said  Thomas  the  infant,  when  he  came  of  age,  should  make  some 
assurance  to  Thomas  the  uncle,  according  to  the  award,  wherein,  if  he  failed, 
then  the  trust  limited  to  him  should  cease,  and  the  trustees  should  be  seised 
for  Thomas  the  uncle.     In  pursuance  whereof,  the  now  plaintiff  and  the  said 
Forster  were  trusted,  together  with  one  Langworth  and  Lovell,  to  take  the 
estate  in  the  lease,  and  did  take  an  assignment  thereof  from  Weeks,  the  12th 
of  June,  9  Jacobi;  and  all  the  trustees  sealed  the  counterpart;  and  the  same 
day  the  now  plaintiff  and  Forster  assigned  their  moiety  in  the  said  lease  to 
one  Mr.  Peacock  and  Robert  Forster,  who  were  not  privy  nor  acquainted  there- 
with :  and  on  the  13th  of  June,  the  9th  of  King  James,  the  said  Thomas 
Challoner  *the  uncle  passed  over  the  inheritance  to  the  now  plaintiff 
and  Thomas  Forster,  whereby  it  was  probable  that  the  said  assignment  C*'^^^] 
made  by  the  now  plaintiff  and  Thomas  Forster,  of  their  interest  in  the  moiety 
of  the  lease,  was  to  keep  the  same  from  being  extinguished ;  after  which  as- 
surance so  made.  Weeks,  during  his  life,  and  Barbara  after  him,  during  her 
life,  received  the  profits  of  the  said  lands ;  and  Barbara,  in  the  year  of  our 
Lord,  1614,  died.     And  it  appeared,  that,  soon  after  the  death  of  the  said 
Barbara,  viz.  23rd  of  March,  12  Jaoobi,  Langworth,  one  of  the  trustees  of  the 
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lease,  being  dead,  whereby  his  interest  in  the  moiety  survived  in  Lovell,  and 
Thomas  Challoner  the  uncle  procured  the  said  Lovell  to  assign  over  his 
interest  in  the  said  lease  to  the  said  Thomas  Challoner  the  uncle,  liable  to 
the  said  trust,  as  by  a  copy  of  the  assignment  now  read  appeared.  And  it 
appeared  by  the  confession  of  the  now  plaintiff,  and  by  his  answer  to  the 
former  bill,  and  by  the  acquittances  now  produced,  that  the  now  plaintiff 
joined  with  the  said  Thomas  Porster  in  giving  acquittances  for  the  three  first 
half-years'  rents ;  but  it  did  not  appear  that  he  ever  received  any  after,  or  gave 
any  more  acquittances ;  but  it  doth  appear  by  the  proofs,  that  the  said  Thomas 
Challoner  the  uncle,  who  had  the  assignment  from  Lovell,  did  receive  the 
rents  of  the  tenants,  and  paid  the  same  over  to  the  said  Thomas  Forster;  and 
that,  when  the  infant  came  of  age,  he  called  the  same  Thomas  Porster  and 
Thomas  the  uncle  to  an  account;  and  they  did  account;  and  that  the  said 
Thomas  Eorster  did  then  deliver  him  a  book  of  account,  which  the  defendant 
now  produced  in  Court ;  by  which  it  did  appear,  that,  for  the  three  first  half- 
years,  the  rents  were  received  by  the  said  Thomas  the  uncle,  and  by  him  paid 
to  the  now  plaintiff  and  the  said  Thomas  Forster,  for  the  use  of  the  infant; 
but  for  all  the  subsequent  time  the  same  were  received  by  the  said  Thomas 
Challoner  the  uncle,  and  by  him  paid  to  the  said  Thomas  Forster  alone,  who 
(as  was  not  now  denied)  was,  at  the  time  of  such  receipts,  generally  taken  to 
be  of  great  ability,  and  responsible,  as  it  also  appeared  by  the  proofs ;  that  the 
said  infant,  after  *he  came  of  age,  had  declared  the  said  Thomas  Fors- 
L  -'  ter  to  be  his  debtor,  and  did  by  his  will,  read  in  Court,  give  the  said 
sum  of  £1700  to  the  said  Mountford  as  a  debt  owing  by  the  said  Thomas 
Forster  solely,  not  mentioning  the  now  plaintiff.  Upon  all  which  this  Court 
was  fully  satisfied  that  the  now  plaintiff  received  no  penny  of  profits  after  the 
three  first  half-years ;  but  whether  he  ought  to  be  charged  with  all  that  the 
said  Thomas  Forster  received,  being  a  co-trustee  with  him,  in  respect  the 
said  Thomas  Forster  is  now  declined  in  his  estate,  (as  is  conceived,)  this 
Court  somewhat  doubted.  And  although  a  precedent  was  produced,  wherein 
this  Court  had  charged  parties  trusted,  but  only  according  to  their  several  and 
respective  receipts  and  not  one  for  the  other,  yet,  in  respect  the  defendant's 
counsel  opposed  the  same,  alleging  many  precedents  to  be  on  the  other  side, 
and  the  Lord  Keeper^  conceived  the  case  to  be  of  great  consequence,  and 
thought  not  fit  to  determine  the  same  suddenly,  but  to  advise  thereof,  and 
desired  the  Lords  the  Judges'  assistants  to  take  the  same  into  their  serious 
considerations,  and  to  assist  him  with  their  advice  therein,  whereby  some 
course  might  be  settled  that  parties  trusted  might  not  be  too  much  punished, 
lest  it  should  dishearten  men  to  take  any  trust,  which  would  be  inconvenient 
on  the  one  side,  nor  that  too  much  liberty  should  be  given  to  parties  trusted, 
lest  they  should  be  emboldened  to  break  the  trust  imposed  on  them,  and  so 
be  as  much  prejudicial  on  the  other  side. 

And  the  Lord  Keeper  and  the  Lords  the  Judges'  assistants,  afterwards  con- 
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ferring  together,  and,  upon  mature  deliberation,  conceiving  the  case  to  be  of 
great  importance,  his  Lordship  was  pleased  to  call  unto  him  also  Mr.  Justice 
Crook,  Justice  Baroley,  and  Mr.  Justice  Crawley,  for  their  assistance  also  in 
the  same,  and  appointed  precedents  to  be  looked  over,  as  well  in  this  as  in 
other  Courts,  if  apy  could  be  found,  touching  the  point  in  question ;  where- 
upon several  precedents  were  produced  before  them,  some  in  this  Court  and 
some  in  the  Court  of  Wards,  where  parties  trusted  were  chargeable  only  ac- 
cording to  *their  several  and  respective  receipts,  and  not  one  to  answer  ^„„_- 
for  the  other;  but  no  precedent  on  the  contrary  was  produced  to  them.   L     ^-'J 

Whereupon  his  Lordship,  after  long  and  mature  deliberation  on  the  case, 
and  serious  advice  with  all  the  said  Judges,  did  this  day,  in  open  Court,  de- 
clare the  resolution  of  his  Lordship  and  the  said  Judges  :  That  where  lands 
or  leases  were  conveyed  to  two  or  more  upon  trust,  and  one  of  them  receives 
all,  or  the  most  part  of  the  profits,  and  after  dieth  or  decayeth  in  his  estate, 
his  co-trustees  shall  not  be  charged,  or  be  compelled  in  this  Court  to  answer 
for  the  receipts  of  him  so  dying  or  decayed,  unless  some  purchase,  fraud,  or 
evil  dealing  appear  to  have  been  in  them  to  prejudice  their  trust;  for  they 
being  by  law  joint  tenants  or  tenants  in  common,  every  one  by  law  may  re- 
ceive either  all  or  as  much  of  the  profits  as  he  can  come  by.  And,  it  being 
the  case  of  most  men  in  these  days,  that  their  personal  estates  do  not  suffice  to 
pay  their  debts,  prefer  their  children,  and  perform  their  wills,  they  are  enforced 
to  trust  their  friends  with  some  part  of  their  real  estate,  to  make  up  the  same, 
either  by  the  sale  or  perception  of  the  profits;  and,  if  such  of  these  friends, 
who  carry  themselves  without  fraud,  should  be  chargeable  out  of  their  own 
estates  for  the  faults  and  deficiencies  of  their  co-trustees,  who  were  not 
nominated  by  them,  few  men  would  undertake  any  such  trust. 

And  if  two  executors  be,  and  one  of  them  waste  all,  or  any  part  of  the 
estate,  the  devastavit  shall,  by  law,  charge  him  only,  and  not  his  co-executor ; 
and,  in  that  case,  eqintas  sequitur  legem,  there  having  been  many  precedents 
resolved  in  this  Court,  that  one  executor  shall  not  answer  nor  be  charged  for 
the  act  or  default  of  his  companion. 

And  it  is  no  breach  of  trust  to  permit  one  of  the  trustees  to  receive  all  or 
the  most  part  of  the  profits,  it  falling  out  many  times  that  some  of  the  trustees 
live  far  from  the  lands,  and  are  put  in  trust  out  of  other  respects  than  to  be 
troubled  with  the  receipt  of  the  profits.' 

But  his  Lordship  and  the  said  Judges  were  of  opinion  *that  if  two 
trustees  were,  and  one  of  them,  without  warrant  of  the  party  that  L  '  ^^J 
trusteth  him,  or  of  a  court  of  equity,  assigneth  his  estate,  and  the  assignee 
doth  receive  the  profits,  and  beeometh  non-solvent,  he  that  made  the  assign- 
ment shall  answer  it  for  him,  but  the  other  original  trustee  shall  answer  for 
no  more  than  what  he  receiveth  himself,  because  the  assign  cometh  not  in  by 
him,  or  his  assent  or  appointment.  And  that  in  case,  if  the  original  trustee, 
that  did  not  make  the  assignment,  receive  the  whole  profits  and  become  non- 
solvent,  neither  the  assignor  nor  the  assignee  shall  be  answerable  for  them. 

1  See  ■Williams  v.  Nixon,  2  Beav.  472. 
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And  if  an  obligation  be  made  to  two  in  trust,  and  one  of  them  release  the 
whole  debt,  as  by  law  he  may,  this  shall  not  charge  his  companion  for  any 
part.  And  albeit,  in  all  presumption,  this  case  hath  often  happened,  yet  no 
precedent  hath  been  produced  to  his  Lordship  or  the  judges,  that  in  any  such 
case  the  co-trustee  hath  been  charged  for  the  act  or  fault  of  his  companion. 
And,  therefore,  it  is  to  be  presumed  that  the  current  and  clear  opinion  hath 
gone,  that  he  is  not  to  be  charged  (it  having  not,  till  of  late,  been  brought  in 
question,)  in  a  case  that,  by  all  likelihood,  hath  frequently  happened. 

But  his  Lordship  and  the  said  judges  did  resolve,  that  if,  upon  the  proofs  or 
circumstances,  the  Court  be  satisfied  that  there  be  dolus  mains,  or  any  evil 
practice,  fraud,  or  ill  intent  in  him  that  permitted  his  companion  to  receive 
the  whole  profits,  he  may  be  charged,  though  he  received  nothing. 

And  his  Lordship  and  the  said  judges  did  declare,  that  in  this  particular 
case  they  did  not  find  any  material  proof  against  Mr.  Townley,  to  make  his 
case  worse  than  the  general  case  aforesaid,  but  rather  better,  (except  only  for 
the  three  half-years'  rent,  which  he  joined  in  acquittance  with  Mr.  Porster;) 
for  the  receipt  of  the  profits  alone  by  Mr.  Forster  is  no  breach  of  trust  in  Mrs. 
Townley ;  and  Mr.  Challoner,  when  he  came  of  full  age,  took  Mr.  Forster  for 
his  debtor. 

And  therefore  it  was  ordered  and  decreed,  that  so  much  of  the  said  decree 
r*7''41  ^*  chargeth  Mr.  Townley  with  any  more  *of  the  profits  than  the  three 
half  years,  for  which  he  joined  his  acquittance,  shall  be  reversed  j  but 
as  for  those  three  half-years'  profits,  if  the  same  were  not  disbursed  or  em- 
ployed for  the  use  of  Mr.  Challoner,  then  for  so  much  thereof  as  hath  not  been 
so  disbursed  or  employed,  the  said  complainant  Mr.  Townley  ought  to  be 
answerable,  and  the  defendant  may  call  the  plaintifi'  before  Mr.  Page,  one  of 
the  Masters  of  this  Court,  to  audit  the  account  touching  these  three  half-years, 
if  any  difference  be  thereabouts.  And  lastly,  it  is  ordered,  that  the  recogni- 
zances given  on  the  plaintiff's  part,  to  perform  the  order  of  this  Court,  be  dis- 
charged. 


1*725]  *BRICE  V.  STOKES. 

JULY  22,  1805. 
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Liability  op  Trustee  for  the  Receipts  op  his  Co-Trtjstee.J — A  trustee 
charged,  though,  he  did  not  receive  the  money  under  the  circumstances,  having 
'joined  in  the  receipt:  the  sale  unnecessary/  ;  and  permitting  his  co-trustee  to 
keep  and  act  with  the  money  contrary  to  the  trust. 
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Not  charged  in  respect  of  the  interest  of  one  of  the  cestuis  que  trust,  having 
notice  of  the  breach  of  trust,  and  acquiescing. 

By  the  decree  in  this  cause,  an  account  was  directed  of  the  money  arising 
by  sale  of  part  of  the  testator's  estates,  come  to  the  hands  of  Henry  Mooring, 
John  Fielder,  and  John  Sparrow,  the  trustees,  or  their  executors,  &c. ;  and  an 
inquiry,  in  what  manner  the  purchase-money  was  paid,  the  receipt  signed,  and 
in  what  manner  and  by  whom  the  interest  was  paid  during  the  lives  of  Moor- 
ing and  Fielder,  and  in  whose  hands  the  principal  remained. 

The  Master's  report  stated  the  will  of  John  Taylor,  devising  and  bequeath- 
ing to  his  executors,  Sparrow,  Mooring,  and  Fielder,  their  heirs,  execu- 
tors, &c.,  all  his  freehold  and  leasehold  estates,  upon  trust  to  pay  the  rents 
and  profits  to  the  testator's  niece,  Elizabeth  Sparrow,  while  unmarried,  and 
after  her  marriage,  upon  trust  for  her,  her  heirs,  executors,  &c.;  and  he  gave 
full  power  to  his  said  trustees  and  executors,  and  the  survivors,  &c.,  to  sell  and 
dispose  of  all  or  any  part  of  the  said  estates;  and  directed  the  moneys  arising 
from  such  sale  or  sales  to  be  put  o-jt  by  his  said  trustees,  or  the  survivors,  &c., 
upon  government  or  real  security ;  and  *such  moneys  and  the  interest, 
and  proceeds  thereof,  in  the  meantime,  to  be  applied  upon  the  trusts  L  -1 
before  directed  as  to  the  estates,  and  the  rents,  &c. ;  and  he  declared,  that  the 
trustees,  and  the  survivor,  &c.,  should  have  full  power  and  authority  to  make 
such  settlement  of  all  or  such  of  the  estates  as  should  be  unsold,  and  the  money 
produced  by  the  sale,  as  the  said  trustees  should  judge  fit,  on  the  marriage  of 
Elizabeth  Sparrow,  to  the  use  of  her  and  her  issue,  and  under  such  restrictions 
as  his  said  trustees,  or  the  survivors  of  them,  should  think  fit  and  proper;  and 
he  directed,  that  his  said  trustees  and  executors  should  not  be  answerable  or 
accountable  for  any  loss  which  might  happen  of  all  or  any  part  of  his  real  and 
personal  estate,  so  as  such  loss  be  not  through  their  wilful  neglect  or  default ; 
and  that  one  of  them  should  not  be  answerable  for  the  others  or  other  of  them 
or  for  the  acts,  receipts,  payments,  or  defaults  of  the  other  or  others  of  them, 
but  each  of  them  for  himself  and  for  his  own  acts,  receipts,  and  defaults  only. 

The  report  also  stated  the  marriage  of  Elizabeth  Sparrow  with  Thomas 
Brice,  the  plaintiff,  in  1783,  upon  which  occasion  a  settlement  was  made  to 
the  separate  use  of  Mrs.  Brice  for  life,  with  remainders  to  her  husband  sur- 
viving her,  for  his  life,  and  to  the  issue.  She  died  leaving  no  issue  in  Sep- 
tember, 1784.  That  settlement  also  contained  a  power,  similar  to  that  in  the 
will,  to  the  trustees  to  sell,  with  the  consent  of  Mrs.  Brice,  if  living,  the  re- 
ceipt of  the  trustees  or  the  survivor  to  be  a  discharge  to  the  purchaser,  and 
forthwith,  and  with  all  convenient  speed,  to  invest  the  money  in  their  names, 
upon  government  or  real  securities,  &.c. ;  with  a  declaration,  that  the  trustees' 
their  heirs,  &c.,  should  not  be  chargeable,  with,  or  accountable  for,  any  more 
of  the  said  trust  moneys  and  premises,  than  he  or  they  should  actually  receive, 
nor  with  or  for  any  loss  which  should  happen,  of  the  same  moneys  and  pre- 
mises, or  any  part  thereof,  so  as  such  loss  happened  without  his  or  their  wilful 
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default;  nor  the  one  for  the  other  of  them,  hut  each  of  them  only  for  his  own 
acts,  deeds,  receipts,  disbursements,  and  defaults. 

r-ii:'T!)'7-\  ^Ths  Tcport  further  stated  that,  by  indentures  dated  the  27th  of 
*-  "^  November,  1784,  it  was  witnessed,  that  Mooring  and  Fielder,  in  con- 
sideration of  the  sum  of  £1260  to  them  paid  (with  the  approbation  of  Thomas 
Brice)  by  Robert  Lillington,  conYeyed  part  of  the  freehold  estate  to  him  and 
his  heirs ;  for  which  sum  of  £1260,  the  said  consideration-money,  Mooring 
and  Fielder  respectively  signed  a  receipt  on  the  back  of  the  deed.  No  part 
of  that  sum  was  laid  out ;  but  some  money,  by  way  of  interest  on  part  of  it, 
was  paid  by  Fielder  to  Brice.  Fielder  died  insolvent,  in  April,  1794,  and 
Mooring  died  in  October  following. 

The  Master  certified,  that,  though  the  evidence  appeared  exceedingly  con- 
tradictory, yet,  as  the  receipt  for  the  £1260,  the  consideration-money,  written 
on  the  back  of  the  conveyance,  was  signed  both  by  Mooring  and  Fielder,  and 
and  witnessed  by  four  witnesses  as  to  the  signatures  by  them,  it  must  be  pre- 
sumed that  they  received  such  consideration-money ;  therefore  the  defendant 
Stokes,  as  executor  of  Mooriflg,  and  Braxton,  the  surviving  administrator, 
with  the  will  annexed  of  Fielder,  ought  to  be  charged  with  the  consideration- 
money  and  interest. 

Exceptions  were  taken  by  the  defendant  Stokes  to  the  Master's  report,  for 
charging  the  defendant,  as  executor  of  Mooring,  with  the  sum  of  £1260,  as 
having  been  received  by  him  with  Fielder,  and  interest. 

The  examination  of  the  plaintiflF  Brice  stated,  that  he  was  ignorant  of  the 
treaty  for  the  sale,  except  that,  for  the  purchaser's  satisfaction,  he  joined  in 
the  conveyance.  Mooring  resided  at  Christchurch,  twelve  miles  from  Lyming- 
ton,  where  the  plaintiff  and  Fielder  resided,  the  latter  being  an  attorney.  The 
plaintiff  never  received  any  money  from  Mooring,  but  received  various  sums 
from  Fiedler,  by  way  of  interest  for  part  of  the  trust  estate.  On  account  of 
Mooring's  residence  at  a  distance,  the  plaintiff  never  applied  to  him  for  any 
interest  during  the  life  of  Fielder,  but  always  applied  to  Fielder,  who  lived 
near  him. 

r*79«1  '^^^  evidence  as  to  the  fact  of  the  payment  was  *contradictory. 
'-  '^  Mooring's  widow  stated,  that  she  was  present  at  the  executioti  of  the 
conveyance,  but  did  not  see  the  money  paid  to  any  one.  Fielder  told  Moor- 
ing it  was  necessary  for  him  to  execute  the  conveyance  and  sign  the  receipt, 
to  which  Mooring  objected,  alleging,  that  Fielder  never  consulted  him  in  the 
management  of  the  trust :  but  Fielder  pressed  him,  saying,  it  was  only  matter 
of  form,  for  he  should  receive  the  purchase-money,  and  place  it  in  the  stocks 
for  the  benefit  of  the  children  ;  and  at  length  Mooring,  after  much  hesitation, 
executed. 

There  was  also  evidence,  that,  among  Mooring's  papers  was  found  an 
account,  in  the  handwriting  of  Fielder,  showing  that  the  whole  of  the  money 
was  received  by  Fielder,  and  the  greater  part  invested  in  securities;  and  that, 
by  an  account  discovered  among  Fielder's  papers,  it  appeared  that  he  received 
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the  money,  deducted  £400  for  legacies,  retaining  the  £860,  for  which  he  paid 
interest  to  the  plaintiff. 

Mr.  RomiUy  and  Mr.  Sart,  in  support  of  the  exceptions. — Upon  the  evi- 
dence, this  transaction  is  much  in  the  dark.  The  question  is,  whether,  from 
the  mere  circumstances,  that  this  trustee  joined  in  the  receipt,  in  order  to 
make  a  title,  he  ought  to  be  charged  personally,  and  whether  he  may  not  dis- 
charge himself  by  showing,  that,  though  he  joined  in  the  receipt,  the  other 
trustee  received  all  the  purchase-money.  It  was  indispensably  necessary  for 
the  trustee  to  join  for  conformity.  The  distinction  between  the  cases  of  an 
executor  and  a  trustee,  though  much  discussed,  has  never  been  overruled. 
As  it  is  not  necessary  for  the  executor  to  join,  his  act  in  joining  makes  him 
liable ;  but  as  it  is  necessaiy  for  a  trustee  to  join,  the  mere  circumstance  that 
he  joins  in  the  receipt,  in  order  to  make  a  title,  is  not  sufficient  to  charge  him, 
unless  you  go  farther,  and  show  that  he  actually  received  the  money. 

Mr.  Richards  and  Mr.  Bell,  for  the  report. — This  is  not  the  ordinary  case 
but  the  case  of  a  trustee  voluntarily  joining  in  this  sale,  for  the  mere  purpose 
of  converting  *real  estate  into  personal,  the  personal  estate  being  equal  r*iT9q-| 
to  all  the  charges,  and  no  purpose  to  be  answered.  The  nature  of  the  '-"'-' 
trust  called  upon  both  the  trustees  to  take  care  that  the  cestuis  que  trust  should 
be  as  safe  as  if  the  estate  had  remained  as  it  was.  As  there  was  no  other  object, 
therefore,  than  merely  to  secure  the  property  for  the  benefit  of  the  infant  cestuis 
que  trust,  Mooring  was  bound  to  see  to  the  application.  The  signature  of  the 
receipt  throws  it  upon  him  to  show  that  he  did  not  receive  the  money.  The  effect 
of  the  distinction  is  merely,  that  the  Court  will  more  easily  believe  that  the 
trustee  did  not  receive  the  money ;  but  it  does  not  go  the  length  of  throwing  the 
proof  that  he  did  receive  it,  when  he  has  signed  the  receipt,  upon  the  cestui  que 
trust.  The  circumstances  account  for  the  fact,  that  the  interest  was  paid  by 
Fielder.  It  was  natural  that  he,  being  an  attorney,  should  be  trusted  for  that 
purpose.  How  can  this  Court  infer  that  it  was  not  laid  out  upon  security  in 
their  joint  names,  or  that  Mooring  did  not  receive  the  whole  from  Fielder  ? 
There  is  no  evidence  that  can  weigh  against  the  signature  of  the  receipt. 
The  paper  writing  by  Fielder  charges  him,  admitting  that  he  received  the 
money  ;  but  it  does  not  discharge  Mooring.  To  counteract  the  evidence  from 
the  receipt,  he  must  produce  the  most  satisfactory  evidence  that  he  joined  for 
conformity  only,  and  is,  therefore,  within  the  indulgence  allowed  to  trustees. 

Another  principle,  upon  which  these  trustees  must  be  charged,  arises  from 
the  deed  of  settlement  executed,  under  which  they  are  to  exercise  a  discretion 
whether  it  is  proper  to  sell  the  estate, — a  most  important  duty  imposed  upon 
them.  The  will  is-,  therefore,  out  of  the  question.  The  Court  will  not,  after 
that,  hear  a  trustee  say,  it  is  immaterial  to  him  what  becomes  of  the  fund. 
He  does  not,  as  he  might,  give  up  the  trust  under  the  will,  but  he  accepts 
another  trust  under  the  deed  ;  the  only  object  of  which  was  to  take  care  of 
the  property,  which  is  very  different  from  the  case  of  a  trust  thrown  upon 
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him,  and  not  assumed  voluntarily.     This  is  a  case,  therefore,  of  gross  and 
wilful  negligence. 

r*7S0n  *IjOB,d  Chancellor  Eldon. — It  does  not  appear  for  what  pur- 
pose this  sale  was  made,  except  for  the  mere  purpose  of  converting 
real  estate  into  personal.  If  the  sale  was  made  for  a  purpose  not  authorized 
by  the  settlement,  Brice  the  husband,  being  an  executing  party,  could  not 
complain  of  that  sale.  The  money  must,  upon  this  evidence,  be  taken  to  have 
been  paid  to  Fielder. 

At  law,  where  trustees  join  in  a  receipt,  prima  facie,  all  are  to  he  considered 
as  having  received  the  money.  But  it  is  competent  to  a  trustee,  and,  if  he 
means  to  exonerate  himself  from  that  inference,  it  is  necessary  for  him,  to 
show  that  the  money  acknowledged  to  have  been  received  ly  all  was  in  fact 
received  by  one,  and  the  other  joined  only  for  conformity. 

In  the  case  of  executors,  it  has  been  said,  and  well  said,  to  he  otherwise. 
An  executor,  as  it  is  not  necessary  for  him  to  join,  interfering  in  the  trans- 
action unnecessarily,  the  inference  is  just  the  other  way  :  he  is  to  he  considered 
as  assuTning  a  power  over  the  fund,  and  therefore  answerable  for  the  applica- 
tion, as  far  as  it  is  connected  with  the  particular  transaction  in  which  he  joins. 
Upon  considering  the  eases  paring  down  the  rule  of  late,  I  repeat  what  I  have 
said  upon  a  former  occasion,  ( Chambers  v.  Minchin,  7  Ves.  198,)  that  it  is 
much  safer  for  executors  to  abide  by  a  general  rule  of  that  sort  than  to  lay 
down  a  rule,  trying  the  application  of  it  by  looking  to  particular  circumstances 
in  particular  cases,  which  will  raise  very  different  inferences  in  different 
minds. 

In  this  case  it  was  absolutely  necessary  that  all  the  trustees  should  join  in 
the  receipt;  for  the  law  empowering  the  sale  is  the  settlement,  which,  in 
principle  and  terms,  requires  that  the  purchaser  should  not  be  discharged  but 
upon  the  joint  receipt  of  all.  The  money  was  not,  in  a  strict  sense,  received 
by  both  trustees  ;  for  the  weight  of  evidence  is,  that  Mooring  let  Fielder,  a 
professional  man,  circumvent  him  a  little  in  taking  into  his  own  hands  the 
money,  probably  upon  some  confidence  that  he  would  lay  it  out  either  in  the 
funds,  or  such  other  security  as  it  might  be  invested  in,  consistently  with  the 
r*7^n  *settlement,  viz.,  a  good  real  security.  It  is  a  clear  fact  now,  that  it 
remained  with  Fielder  until  his  death,  in  1794. 

Two  questions  arise :  1st,  whether  Brice  the  husband  can  complain  with 
respect  to  his  interest  in  the  produce  of  this  sale  as  against  Mooring  ?  2dly, 
whether  those  who  are  to  take  after  him  can  complain  ? 

It  is  clear,  upon  settled  cases,  that,  if  there  are  two  trustees,  and  a  transac- 
tion takes  place,  in  which  the  fund  is  taken  out  of  the  state  in  which  it  ought 
to  have  remained,  and  is  not  placed  in  the  state  in  which' it  ought  to  be,  but 
is  kept  in  hands  that  ought  not  to  retain  it,  if  any  particular  cestui  que  trust 
has  acted  in  authorizing  that  as  much  as  the  trustee  who  has  not  the  money 
in  his  hands,  and  continues  to  permit  it  to  be  so  treated  in  a  question  between 
that  cestui  que  trust  and  that  trustee,  the  latter  cannot  be  called  upon  by  the 
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former,  There  is  very  satisfactory  evidence  that  Brice  must  be  cousidered  as 
having  for  ten  years  permitted  this  money  to  remain  with  Fielder  alone,  and 
therefore  cannot  complain,  as  against  Mooring,  that  it  was  not  laid  out  by 
Fielder  with  Mooring.  Upon  the  evidence,  Brice  received  the  interest  from 
Fielder  alone,  having  no  communication  with  Mooring  until  shortly  before  or 
after  the  death  of  Fielder,  and  made  no  demand  upon  Mooring.  He  ought  to 
be  taken  upon  the  account  to  know,  that,  as  late  as  1786,  this  was  cash  in  the 
hands  of  Fielder,  charged  in  account  as  one  of  the  executors  having  that 
money.  There  is  not  one  item  in  respect  of  which  he  debits  himself,  that 
does  not  expressly  name  the  security  upon  which  the  money  was  out,  except 
the  sum  of  £860 ;  and  then  it  is  no  longer  interest  at  £4  per  cent,  but  £5  per 
cent.,  charging  himself  with  a  larger  interest,  after  he  received  it,  than  he  gave 
credit  for  before  he  received  it.  Afterwards,  from  1787,  he  proceeds  dealing 
with  Fielder  only,  receiving  the  interest  of  that  particular  sum  until  1794. 
The  result  of  the  evidence  is,  that,  with  Brice's  permission,  this  money  was 
suffered  to  remain  with  Fielder  upon  his  personal  security ;  that  if  Mooring 
knew  as  much  as  Brice,  so  Brice  *knew  as  much  as  Mooring,  and  can- 
not complain  that  this  was  a  misapplication,  permitting  it  with  respect  '-  "'J 
to  his  own  interest. 

Mooring  also  placed  so  much  confidence  in  Fielder,  that  though  the  money 
got  into  the  hands  of  Fielder  alone,  it  is  very  difficult  to  say,  as  against  those 
who  come  after  Brice,  that  Mooring  is  not  to  be  answerable.  This  is  a  sale 
under  a  power,  but  without  necessity.  This  is  an  act  that  never  could  have 
been  done  by  the  mere  exercise  of  the  judgment  of  one  of  the  trustees,  enabling 
him  to  determine  that  it  was  necessary.  There  was  no  necessity  in  respect  of 
which  the  other  should  join.  But,  though  a  trustee  is  safe,  if  he  does  no  more 
than  authorize  the  receipt  and  retainer  of  the  money,  as  far  as  the  act  is  within 
the  due  execution  of  the  power,  yet,  if  it  is  proved  that  a  trustee,  under  a  duty 
to  say  his  co-trustee  shall  not  retain  the  money  beyond  the  time  during  which 
the  transaction  requires  retainer,  and  says,  with  his  knowledge,  and  therefore 
with  his  consent,  the  co-trustee  has  not  laid  it  out  according  to  the  trust,  but 
has  kept  it,  or  lent  it,  in  opposition  to  the  trust,  and  the  other  trustee  permits 
that,  for  ten  years  together,  the  question  turns  upon  this  :  not  whether  the 
receipt  of  the  money  was  right,  but  whether  the  use  of  it  subsequent  to  that 
receipt,  was  right,  after  the  knowledge  of  the  trustee  that  it  had  got  into  a 
course  of  abuse.  Of  that,  it  seems.  Mooring  was  distinctly  informed,  the  paper 
connected  with  the  marriage  settlement  stating  upon  the  face  of  it  a  breach  of 
trust.  Though  not  very  intelligible,  it  shows  that  an  account  of  the  securities 
taken  by  Fielder  for  £1260  was  put  into  the  hands  of  Mooring.  That  gave 
him  information  that  Fielder  was  lending  some  of  the  money  upon  notes,  some 
upon  bonds ;  and,  as  soon  as  a  trustee  is  fixed  with  knowledge  that  his  co- 
trustee is  misapplying  the  money,  a  duty  i«  imposed  upon  him  to  bring  it 
back  into  the  joint  custody  of  those  who  ought  to  take  better  care  of  it. 

The  conclusion  is,  that  Brice  cannot  call  upon  Mooring  as  to  the  interest ; 
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r*7331  ^^^  ^^  *°  ^^^  principal,  Mooring  is  *answerable,  but  he  is  not  to  be 
cbarged  with  more  than  was  actually  misapplied. 


Toionley  v.  Sherborne,  and  Brice  v.  Stokes,  are  leading  authorities  as  to 
the  liability  of  persons  for  the  acts  and  defaults  of  their  co-trustees  and  co- 
executors, — a  subject  which  will  be  considered  at  some  length  in  this  note; 
although  it  is  proposed,  in  the  first  place,  to  notice  some  of  the  duties  of  trus- 
tees and  executors,  with  respect  to  their  cestui  que  trust,  and  of  the  liabilities- 
which  result  therefrom,  but  more  especially  with  respect  to  the  getting  in,  the 
custody,  and  investment,  of  the  property  committed  to  their  care. 

It  may  here  be  first  mentioned  that  in  charging  trustees  with  breaches  of 
trust  it  is  immaterial  how  the  trust  was  created,  whether  for  valuable  consi- 
deration, or  by  the  voluntary  gift  of  the  trustees  themselves,  {Drosier  v.  Brere- 
ton,  15  Beav.  221,)  and  that  persons  assuming  to  act  as  trustees,  although 
they  are  not  actually  or  legally  such,  will  incur  the  same  liabilities,  in  respect 
of  a  breach  of  trust,  as  trustees  regularly  appointed  :  Rackham  v.  Siddall,  16 
Sim.  297;  1  Mac.  &  G.  607;  Pearce  v.  Peavce,  22  Beav.  248. 

As  to  getting  in  Outstanding  Property.^ — Trustees  and  executors  ought  not 
to  leave  money  outstanding  upon  personal  security;  and  though,  in  the  exer- 
cise of  a  fair  discretion,  they  are  not  obliged  to  commence  legal  proceedings 
unnecessarily,  they  must  exert  themselves  to  get  it  in,  and,  if  necessary,  to 
commence  compulsory  proceedings,  (Lowson  v.  Copeland,  2  Bro.  C.  C.  156; 
Bailei/  v.  Go^ild,  4  Y.  &  C.  Exch.  Ca.  221;  Powell  v.  Evans,  5  Ves.  839; 
Caney  v.  Bond,  6  Beav.  486 ;  Fenwich  v.  Greenwell,  10  Beav.  412 ;  Ticker 
V.  Smith,  3  Sm.  &  Giif.  42,  46;)  and  where  the  debt  is  payable  by  instal- 
ments, trustees  will  not  be  justified  in  giving  any  great  indulgence ;  for  the 
debtor's  inability  to  pay  the  sums  accumulated,  by  permitting  them  to  run 
together,  will  be  constantly  augmented,  (^Caffrey  v.  Darly,  6  Ves.  488.)  In 
fact,  a  direction  to  convert  with  all  convenient  speed,  is  no  more  than  the 
ordinary  duty  implied  in  the  office  of  executor  :  Buxton  v.  Buxton,  1  My.  & 
Or.  93. 

In  Tehhs  v.  Carpenter,  (1  Madd.  291,)  executors  were  directed  by  the  tes- 
tator to  receive  rents  and  invest  them  in  the  £4  per  Cents.  They  employed 
a  person  to  receive  the  rents,  but,  according  to  the  Master's  report,  there  were 
arrears  amounting  to  £1500 ;  and  the  impression  on  the  Master's  mind,  as 
^^  ,  appeared  by  his  report,  (p.  298,)  was,  that,  by  using  proper  means, 
L  -I  *the  whole  might  have  been  recovered.  It  was  held  by  Sir  Thomas 
Plumer,  V.  C,  that  the  executors  were  liable  to  make  good  the  arrears,  though 
without  interest.  "It  cannot,"  said  his  Honor,  "be  admitted  as  an  excuse, 
that  they  devolved  the  care  of  this  estate  to  another;  they  must  answer  for 
his  negligence.  I  am  anxious  not  to  discourage  persons  fiom  acting  as  exe- 
cutors, by  throwing  difficulties  in  their  way,  and  am  willing  to  make  every 
proper  allowance ;  but  I  must  not  forget  the  established  doctrine  of  this  Court. 
If  persons  accept  the  trust  of  executors,  they  must  perform  it ;  they  must  use 
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due  diligence,  and  not  suffer  infants  to  be  injured  by  tbeir  negligence 

If  there  be  crassa  negligentia,  and  a  loss  sustained  by  tbe  estate,Mt  falls  upon 
the  executors.  Here,  for  want  of  evidence,  I  cannot  say  that  all  this  rent 
could  not  have  been  recovered;  and  I  am  reluctantly  obliged  to  assume,  that 
no  exculpatory  evidence  could  be  produced,  and  therefore  they  must  be  charged 
with  these  arrears.  Interest  upon  the  arrears  was  but  faintly  pressed  for,  and 
ought  not  to  be  given.  Interest  was  asked  for  in  Lawson  v.  Copeland,  but 
refused."  See  also  FiZes  v.  GresJiam,  2  Drew.  258;  M'Gachen  v.  Dew,  15 
'  Beav.  84. 

It  is  clear  that  an  executor  ought  not,  without  express  authority,  to  carry  on 
the  trade  of  the  testator,  {Kirkman  v.  Booth,  11  Beav.  273,)  except  for  the 
purpose  of  winding  up  the  concern ;  but  he  may,  and  in  some  cases  is  bound  to 
complete  the  contracts  entered  into  by  his  testator :  Collinwn  v.  Lister,  20 
Beav.  356. 

Although  a  loss  may  have  taken  place  by  an  executor  not  converting  the 
assets,  he  will  not  be  liable  for  it,  if  the  delay  was  caused  by  his  exercising  a 
reasonable  discretion.  And  a  difference  of  opinion  between  two  executors  as 
to  the  propriety  of  converting  the  assets  at  a  particular  period,  followed  by  a 
demand  made  by  one  of  them  upon  the  other  to  concur  in  effecting  an  imme- 
diate conversion,  does  not  deprive  the  latter  of  the  right  to  exercise  his  own 
discretion,  or  render  him  liable  for  the  loss  that  may  arise  from  the  delay  con- 
sequent on  his  declining  to  comply  with  the  demand.  Thus,  in  Buxton  v. 
Buxton,  (1  My.  &  Or.  80,)  John  Buxton,  an  executor,  whose  testator  died  on 
the  21st  of  March,  1826,  in  the  exercise  of  his  discretion  did  not  sell  some 
Mexican  bonds  for  more  than  a  year  after  the  death  of  the  testator,  viz.,  part 
in  the  month  of  June,  and  part  in  the  month  of  October,  1827,  although  there 
was  a  direction  in  the  will  to  pay  legacies  within  four  months,  and  to  convert 
with  all  convenient  speed,  and  although  Alice  Buxton,  his  co-executrix,  re- 
quested him  to  sell  at  an  earlier  period.  Lord  Cottenham,  then  Master  of  the 
Rolls,  held,  that  as  John  Buxton  appeared  to  have  *acted  throughout  t^icyqkt 
with  diligence  and  good  faith,  he  was  not  liable  for  the  loss  consequent  ■* 

on  his  not  having  sold  the  bonds  sooner.  "Except,"  said  his  Lordship,  "the 
provision  for  the  payment  of  the  legacies  within  four  months,  there  is  nothing 
peculiar  in  the  will.  A  direction  to  convert  with  all  convenient  speed  is  no 
more  than  the  ordinary  duty  implied  in  the  office  of  an  executor,  and  there 
must  necessarily  be  some  discretion.  If  a  reasonable  discretion  were  to  be 
denied  to  an  executor, — if  it  were  to  be  laid  down  as  an  inflexible  rule,  that 
he  ought  to  convert  the  assets  without  waiting  or  considering  how  far  it  was 
for  the  interest  of  those  who  are  beneficially  entitled,  there  would,  of  necessity, 
be  always  an  immediate  sale  :  the  executor  would  be  bound  to  sell,  at  whatever 
loss.  Such  a  rule  would  be,  in  its  operation,  most  injurious,  and  it  has  never 
been  acted  upon  by  the  Court,  which,  in  cases  of  this  kind,  has  always  consi- 
dered what  is  for  the  interest  of  all  parties  concerned. 

"  The  real  question  for  the  consideration  of  the  Court  is,  whether  a  reason- 
able discretion  has  been  here- exercised  by  the  executor.     I  cannot  think  that 
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it  was  his  duty  to  come  to  an  immediate  sale  of  these  bonds,  any  more  than 
of  any  other  description  of  property.  Looking  to  the  correspondence,  it  is 
impossiirte  to  impute  anything  to  the  executor  but  an  anxious  desire  to  in- 
crease an  estate  in  which,  undoubtedly,  he  had  himself  a  large  personal  in'- 
terest.  The  testator  had  bought  these  bonds  at  a  very  high  price,  and  a  con- 
siderable depreciation  had  taken  place  in  their  value  prior  to  the  time  of  his 
death.  It  is  to  be  observed  also,  that,  at  the  end  of  the  four  months,  when 
the  legacies  were  directed  to  be  paid,  the  bonds  were- lower  l?han  the  prices 
which  they  afterwards  realized ;  and  if  they  had  been  then  sold,  it  could  only 
have  been  on  the  ground  that  it  was  a  convenient  time  to  convert  them.  On 
the  21st  of  July,  at  the  expiration  ofthe  four  months,  the -bonds  were  only  at 
£40,  and,  early  in  that  month,  they  had  been  sold  as  low  as  £31,  a  depression 
from  which,  towards  the  middle  of  the  month,  they  began  gradually  to  recover. 
Now,  there  were  no  circumstances  at  that  time  to  render  a  sale  of  them  a 
matter  of  pressing  moment.  On  the  contrary,  indeed,  if  they  had  been  sold, 
nothing  could  have  been  done  with  the  proceeds  ;  nor  did  the  parties  interested 
require  a  sale.  The  application  by  Alice  Buxton  was  made  in  the  following 
October,  the  leasehold  estates  not  being  at  that  time  adequate  to  the  payment 
of  the  legacies.  The  executor,  however,  still  entertained  an  opinion  that  it 
was  not  advisable  to  sell ;  and  if  he  did  exercise  that  discretion,  as  it  was 
within  his  authority  to  do,  there  was  no  immediate  purpose  to  which  the  pro- 
duce could  be  applied. 

r*7^fi1  *"  T^^^  matters  went  on  until  the  time  arrived  when  there  was  a 
pressing  necessity  for  realizing  the  whole  of  the  assets,  and  then  the 
bonds  were  sold  at  a  price  higher  than  they  would  have  brought  in  July, 
though  not  so  high  as  they  would  have  produced  in  October,  1826.  This, 
then,  was  the  state  of  circumstances :  there  was  property  to  be  converted  for 
a  legitimate  purpose,  which  purpose  could  not  be  carried  into  effect  at  the 
particular  time,  although,  if  the  conversion  had  taken  place  at  that  time,  a 
large  profit  would  have  been  derived  from  the  transaction.  No  authority  has 
been  produced  in  which,  under  such  circumstances,  the  personal  representatives 
of  a  testator  have  been  held  liable  for  the  loss  occasioned  by  their  not  selling 
at  the  earlier  period.  In  Lowson  v.  Copeland,  (2  Bro.  C.  C.  156,)  an  execu- 
tor was  held  liable  for  a  bond  debt,  which  had  been  allowed  to  remain  due  for 
several  years  after  the  testator's  death,  the  report  stating,  that  only  one  appli- 
cation had  been  mad«  to  the  obligor  for  payment,  and  that  no  further  steps 
had  been  taken  against  him.  These,  too,  are,  in  a  certain  sense,  bond  debts; 
but  they  could  only  be  realized  by  a  sale  of  the  securities.  In  its  circum- 
stances, therefore,  that  case  was  totally  dissimilar  to  the  present.  The  same 
observation  applies  to  Powell  v.  Evans,  (5  Ves.  839,)  which  was  also  the  case 
of  a  bond  debt :  there,  three  years  had  elapsed  from  the  death  of  the  testator, 
and,  besides  the  lapse  of  time,  the  executor  had  never,  during  that  period, 
made  any  inquiry  as  to  the  circumstances  or  solvency  of  the  obligor.  Then 
comes  the  case  of  Tehhs  v.  Carpenter,  (1  Madd.  290,)  which,  as  reported,  is 
a  very  strong  decision ;  but  whatever  may  be  the  merits  of  that  case,  it  was  a 
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neglect  sought  to  be  charged  on  the  executors  for  the  loss  of  arrears  of  rent 
due  for  several  years,  and  from  a  great  variety  of  tenants.  In  the  two  cases 
first  adverted  to,  there'  was  not  only  considerable  delay,  far  exceeding  that 
which  occurred  in  the  present  case,  but  also  several  additional  circumstances 
implying  or  amounting  to  crassa  negligentia  on  the  part  of  the  executors,  and 
showing  that  they  took  no  care  or  trouble,  and  did  not  attempt  to  exercise 
any  judgmient  as  to  the  time  when  the  money  should  be  called  in. 

"  In  the  prftsent  case  nothing  of  that  kind  can  be  imputed.  On  the  part 
of  the  executor,  there  was  a  vigilant  attention  throughout ;  he  exercised  his 
best  discretion,  and,  if  he  has  erred,  it  was  an  error  in  the  judgment  he  formed 
with  respect  to  the  propriety  of  leaving  the  property,  in  that  state  of  invest- 
ment in  which  he  received  it  from  the  testator.  If,  therefore,  he  was  entitled 
to  exercise  a  discretion, — and  the  proof  is  that  he  did  so,  although  he  came 
to  an  unfortunate  conclusion,-^the  *question  is,  whether  he  is  to  be  p^-q»-| 
charged  with  the  loss.  I  can  find  no  case,  and  none  has  been  pro- 
duced, in  which  an  executor  has  been  called  upon  to  bear  the  loss  that  has 
arisen,  because  in  the  hona  fide  exercise  of  a  reasonable  discretion,  the  con- 
clusion he  came  to  has  turned  oiit  unfortunately. 

"If,,  then,  an  executor  be,  in  general,  entitled  to  exercise  such  a  discretion, 
the  next  question  is,  how  far  that  discretion  was  limited  in  the  present  in- 
stance by  the  application  made  to  Buxton  by  his  co-executrix  ;  in  other  words, 
did  that  application  render  it  his  imperative  duty  to  sell  ?  If  that  were  so, 
the  efi'ecf  would  be  to  vest  the  whole  discretion  in  Alice  Buxton,  and  totally 
to  deprive  John  Buxton  of  any.  If  a  discretion  rests  with  one  of  two 
executors,  it  must  surely  follow  that  the  discretion  cannot  be  taken  away  by 
the  other  coming  to  a  difi'erent  conclusion.  One  is  not  bound  to  agree  with 
the  other.  In  case  of  a  diversity  of  opinion,  they  can  only  resort  to  some 
higher  authority  which  is  competent  to  control  them  both.  The  Master's 
view,  however,  was  difi'erent,  although  certainly  one  would  have  supposed 
that  the  time  which  there  was  most  reason  to  consider  as  the  proper  time  was 
the  month  of  July,  soon  after  the  time  when  the  first  application  was  made  to 
the  executor,  rather  than  the  following  October.  I  cannot,  therefore,  think, 
that  if  Buxton  was  entitled  to  exercise  a  discretion  in  the  matter,  he  was 
bound  to  surrender  his  own  judgment,  because  one  of  his  co-executors  enter- 
tained a. different  opinion  from  himself."  And  see  Frendergast  v.  Lushinnton, 
5  Hare,  171,  176. 

"Where  executors  have  neglected  to  realize  assets  which  are  outstanding 
upon  an  improper  investment,  there  is  no  fixed  period  from  which  the  loss  for 
which  they  are  liable  is  to  be  calculated,  as  it  depends  upon  the  nature  of  the 
property  and  the  evidence  afi'ecting  it.  Thus  in  Hughes  v.  Emjxon,  22  Beav. 
181,  where  the  executors  found  a  portion  of  the  testator's  property  invested 
in  Crystal  Palace  Shares  which  were  at  a  premium  at  the  testator's  death,  but 
subsequently  fell  to  a  discount :  the  executors  were  charged  by  the  certificate 
of  the  Chief  Clerk  with  the  value  at  the  end  of  two  months ;  but  Sir  J. 
Eomilly,  M.  K.,  varied  the  certificate  to  twelve  months.     "  I  concur,"  said 
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his  Honor,  "  witli  the  argument  that  there  is  no  fixed  period,  and  that  it  is 
impossible  to  say  it  is  one  year.  You  cannot  fix  one  period  for  selling  every 
species  of  property.  Thus,  suppose  the  testator  possessed  a  large  quantity  of 
horses,  it  would  be  culpable  to  keep  them,  at  a  great  expense,  incurring 
necessarily  a  great  outlay  for  their  maintenance,  instead  of  selling  them  at 
once.  .  .  .  Under  the  circumstances,  I  consider  that  the  executor  may  pro- 
r^-qo-i  perly  exercise  a  reasonable  discretion  and  I  *cannot  fix  any  particular 
period.  I  think,  in  my  own  view,  that  two  months  would  have  been 
a  reasonable  time,  but  he  might  fairly  have  considered  twelve  months.  I 
shall  therefore,  only  charge  him  with  the  loss  which  would  have  occurred  if 
he  had  sold  them  at  the  end  of  twelve  months.  I  have  considered  whether  I 
could  lay  down  any  general  rule,  but  find  it  impossible.  The  question  de- 
pends on  the  particular  nature  of  the  property  and  the  evidence  affecting  it." 
See  also  Bate  v.  Hooper,  5  De  G.  Mao.  &  G.  338 ;  Wilkinson  v.  Duncan,  26 
L.  J.,  N.  S.  (Ch.)  495. 

As  the  Court,  in  the  administration  of  an  estate,  would  not  permit  a  real 
security  to  be  called  in  without  an  inquiry  as  to  its  expediency,  {Howe  v.  Earl 
of  Dartmouth,  7  Ves.  150,)  so  an  executor  is  not  obliged  to  call  in  a  mort- 
gage, if  the  security  be  good,  and  the  money  be  not  wanting^tftjiay  debts. 
"  What,"  asks  Lord  Camden,  "  is  the  executor  to  do  1  Is  he'  to  caTtTn^Hhe 
securities  before  creditors  require  payment  of  their  debts  ?  Must  the  money 
lie  dead  without  interest,  or  must  he  put  it  out  on  fresh  securities  ?  On  the  ori- 
ginal securities  he  has  the  testator's  confidence  for  his  sanction  ;  but  on  any 
new  securities,  it  will  be  at  his  own  peril.  He  should  not  be  required  to  call 
in  the  securities  until  the  creditors  call  for  payment  of  their  debts,  or  unless 
he  has  reason  to  suspect  the  solvency  of  the  debtor :"  Orr  v.  Newton,  2  Cox, 
276.  Even  if  a  trustee  found  part  of  the  trust  funds  invested  upon  a  second 
mortgage,  it  does  not  seem  that  he  would  be  bound  to  call  it  in.  See 
Rohinson  v.  Robinson,  1  De  G.  Mac.  &  G.  252. 

Although  an  executor  or  administrator  should  have  taken  no  steps  at  all  to 
obtain  payment  of  a  sum  of  money,  if  it  appears  that  if  he  had  done  so,  they 
would  have  been,  or  there  is  reasonable  ground  for  believing  that  they  would 
have  been  ineffectual,  then  he  is  exonerated  from  all  liability.  Per  Sir  J. 
Eomilly,  M.  R.,  in  Clach  v.  Holland,  19  Beav.  271 ;  and  see  East  v.  East,  5 
Hare,  343,  348 ;  Maitland  v.  Maitland,  16  Sim.  233 ;  Ratcliffe  v.  Winch,  17 
Beav.  217;  Ball^.  Ball,  11  Ir.  Eq.  Rep.  370,  375;  StiUs  v.  Guy,  16  Sim. 
.232. 

And  where  trustees  compound  with  a  bankrupt-debtor  to  the  trust,  they 
will  be  liable  to  make  good  the  full  amount  of  the  debt,  if  it  be  impossible  to 
show  that  the  bankrupt  would  have  obtained  his  certificate,  or  that  the  debt 
might  not  have  been  recovered  in  full :  see  Wiles  v.  Gresham,  5  De  G.  Mac.  & 
G.  770 ;  affirming  S.  C.  2  Drew.  258,  where,  however.  Lord  Justice  Turner 
expressed  a  doubt  whether  the  trustees  should  have  been  charged  without 
further  inquiry. 

When  trustees  are  ordered  by  the  Court  to  realize  securities  and  they 
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neglect  to  do  so,  they  will  be  liable  for  the  loss  sustained  by  *their  r^Yoq-i 
neglect,  that  is  to  say,  the  difference  between  the  price  which  the  secu- 
rities actually  realized,  and  that  which  they  would  have  realized  if  sold  at  the 
time  when  the  trustees  were  directed  to  sell  them  :  Davenport  v.  Stafford,  14 
Beav.  319,  338. 

As  to  the  liability  of  a  trustee  who  is  abroad,  see  Byrne  v.  Nbrcott,  13  Beav. 
336. 

Where  a  trustee  indebted  to  the  trust  becomes  bankrupt,  it  is  his  duty  to 
prove  the  debt,  and  if  he  neglect  to  do  so,  he  will  be  liable  to  the  loss,  not- 
withstanding he  has  obtained  his  certificate.  See  Orrett  v.  Corser,  21  Beav. 
52,  where  Sir  J.  Romilly,  M.  R.,  said,  "  Suppose  a  person  owing  money  to  a 
trust  estate  becomes  bankrupt,  and  the  trustee  is  a  distinct  and  separate  per- 
son ;  knowing  of  the  bankruptcy,  he  is  bound  to  prove  the  debt ;  if  he  does 
not,  he  commits  a  breach  of  trust,  and  would  he  held  liable  for  all  that  ho 
might  have  received  under  the  commission,  if  he  had  proved  the  debt  as  he 
ought  to  have  done.  Is  the  case  altered  because  the  trustee  is  himself  the 
debtor  ?  I  think  not.  The  original  debt  no  doubt  is  barred;  but  the  amount 
of  the  dividends  which  the  trustee  might  have  received  under  the  commission 
is  a  liability  subsequently  attaching  to  the  trustee  in  that  character,  and  is 
not  affected  by  the  bankruptcy  or  the  certificate." 

As  to  the  Custody  of  Trust  Property.'] — Trustees  or  executors  are  bound 
to  take  the  same  care  of  trust  property  as  they  would  of  their  own ;  and  if 
they  have  done  so,  they  will  not  be  liable  for  any  accidental  loss — as,  for 
instance,  by  a  robbery  of  the  property  while  in  their  own  possession,  {Morley 
V.  Morley,  2  Ch.  Ca.  2,)  or  by  robbery  or  loss  whilst  in  the  possession  of  others 
with  whom  it  has  necessarily  (that  is  to  say,  in  the  ordinary  course  of  business) 
been  intrusted.  Thus,  in  Jones  v.  Lexois,  2  Ves.  240,  where  an  administra- 
trix put  goods,  to  be  delivered  to  the  plaintiff,  into  the  hands  of  her  solicitor, 
from  whom  they  were  stolen.  Lord  Hardwicke  held,  that  she  was  not  liable 
for  the  loss.  "  I  do  not  know,"  said  his  Lordship,  "  that  a  bailee,  executor, 
administrator,  or  trustee,  are  bound  to  keep  goods  always  in  their  own  hands. 
They  are  to  keep  them  as  their  own,  and  take  the  same  care.  If,  therefore 
a  man  lodged  trust-money  with  a  banker,  if  lost,  in  many  cases  the  Court  has 
discharged  the  trustee,  especially  if  lost  out  of  the  banker's  hands  by  robbery. 
In  the  present  case,  what  has  been  done  is,  what  she  would  have  done  with 
her  own,  leaving  them  with  her  solicitor,  in  order  to  be  delivered  to  the  plain- 
tiff when  proper  so  to  do.  And  why  might  she  not  do  that  ?  It  is  the  same 
as  if  they  had  been  in  her  own  custody;  and  there  is  no  pretence  that  they 
were  collusively  put  into  the  hands  of  her  solicitor.  *It  would  be  too  rr^H^nn 
hard  to  charge  her  with  these  things  lost."  L  '*"J 

So,  executors  or  trustees  will  not  be  liable,  if,  in  the  ordinary  discharge  of 
their  duty,  they  deposit  the  assets  in  a  bank,  although  the  bank  may  fail— 
if,  for  instance,  in  the  case  of  executors,  the  deposit  be  made  within  a  year 
after  the  testator's  death,  and  it  is  necessary  for  them  to  have  money  in  hand 
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for  the  payment  of  debts,  legacies,  or  other  purposes  :  Johnston  t.  Newton,  11 
Hare,  160 ;  and  see  Wilks  v.  Groom,  3  Drew.  584. 

Nor  will  they  be  able  for  a  deposit  on  the  sale,  necessarily  left  in  the  hands 
of  the  auctioneer  as  the  agent  both  for  them  as  vendors,  and  for  the  pur- 
chasers :  Edmonds  v.  Peake,  7  Beav.  239.  So,  pending  the  preparation  of 
a  mortgage  security,  a  trustee  is  justified  in  investing  the  money  in  exche- 
quer bills  :  Matthews  v.  Brise,  6  Beav.  239. 

But  if  money  be  left  unnecessarily  in  the  hands  or  in  the  power  of  third 
parties,  it  will  be  at  the  risk  of  the  trustees  or  executors ;  if,  for  instance, 
money  be  left  in  the  hands  of  a  banker  more  than  a  year  after  the  death  of  a 
testator,  and  after  debts  and  legacies  have  been  paid,  and  whether  it  be  pro- 
ductive or  unproductive  :  Darke  v.  Martyn,  1  Beav.  525 ;  Moyle  v.  Moyle,  2 
Buss.  &  My.  710 ;  Gihlons  v.  Taylor,  22  Beav.  344. 

So,  where  trustees  for  sale  having  sold  the  property,  place  the  conveyance 
executed  by  them,  and  having  their  receipt  endorsed,  in  the  hands  of  a  soli- 
citor, who  received  and  misapplied  the  money,  they  are  liable  for  a  breach  of 
trust :  Ghost  v.  WaUer,  9  Beav.  ^^1 ;  Rowland  v.  Witherden,  3  Mac.  &  G-.  568. 

So,  where  a  trustee  properly  invested  money  in  Exchequer  bills,  pending 
the  necessary  delay  in  completing  a  contemplated  mortgage  security,  he  was 
held  by  Lord  Langdale,  M.  B.,  personally  liable,  because  he  left  them  undis- 
tinguished in  the  hands  of  the  broker,  who  acted  as  banker  :  Matthews  v. 
Brise,  6  Beav.  239.  And  a  trustee  or  executor  will  also  be  liable,  if,  upon 
failure  of  a  bank,  it  be  found  that  the  money  has  been  placed  to  his  own  credit, 
or  mixed  with  his  own  moneys :  he  ought  to  pay  it  to  the  credit  of  the  trust; 
for  if,  instead  of  distinguishing  it,  he  pays  it  to  his  own  account,  on  his  be- 
coming bankrupt  it  would  go  to  the  credit  of  his  estate ;  and  if  the  bankers 
had  any  account  with  him  by  way  of  set-off,  that  set-off  would  affect  equally 
his  money  and  the  money  of  the  estate  paid  to  his  account.  See  Massey  v. 
Banner,  1  J.  &  W.  241 ;  Wren  v.  Kirton,  11  Ves.  377. 

Although  a  trustee  may  not  have  parted  with  the  control  over  a  trust  fund, 
so  as  to  enable  another  person  to  deal  with  it  without  his  concurrence,  he  will 
still  be  liable,  if  he  parts  with  his  exclusive  control  *by  associating  and 
L  -I  incorporating  with  himself  the  authority  of  another  person.  Thus,  in 
Salway  v.  Salway,  2  Buss.  &  My.  215,  a  receiver  paid  into  a  banking-house 
the  sums  he  received  to  the  joint  account  of  his  sureties,  under  an  arrange- 
ment with  them,  that  all  drafts  upon  the  sums  •  so  paid  in  should  be  written 
by  one  of  the  sureties,  and  signed  by  himself.  The  bankers  having  subse- 
quently failed,  it  was  held  by  Lord  Brougham,  reversing  the  decision  of  Sir 
John  Leach,  M.  R.,  (reported  4  Buss.  60,)  that  the  receiver  was  liable  for 
the  loss.  "  Is  it  not,"  said  his  Lordship,  "  one  part  of  the  discretion  of  a 
trustee — taking  him  to  be  a  mere  naked  trustee — is  it  not  one  part  of  the  dis- 
cretion of  an  agent,  to  whom  the  receiver  may  more  properly  be  likened,  to 
keep  the  funds  in  the  hands  of  the  bankers  so  long  only  as  they  shall  be  safely 
there  lodged,  and  to  seize  the  moment  when  peril  threatens,  to  withdraw  them 
to  a  place  of  safety  ?     Will  it  be  said,  that  he  is  able  to  exercise  that  discre- 
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tion,  when  he  has  tied  up  his  own  hands,  and  can  no  longer  exercise  it  him- 
self, but  must  apply  for  the  consent  and  co-operation  of  another  V  This  de- 
cision, under  the  name  of  White  v.  Bav^h,  was  affirmed  by  the  House  of 
Lords :  2  Russ.  &  My.  220 ;  9  Bligh,  181 ;  3  C.  &  F.  44. 

Upon  the  same  principle,  that  trust  property  ought  not  unnecessarily  to  be 
be  left  with  strangers,  so  it  ought  not  to  be  left  under  the  entire  control  of  a 
co-trustee.  Thus,  if  money  is  paid  into  a  bank  to  the  credit  of  the  trust  estate, 
it  should  be  in  the  names  of  all  trustees  jointly,  and  to  be  payable  upon  their 
joint  order  or  check.  See  dough  v.  Bond,  3  My.  &  Cr.  490,  there  on  the 
death  of  Ann  Dixon,  intestate,  administration  of  her  estate  was  granted  to 
her  son  Thomas  Reup  Dixon,  and  her  daughter,  Emily  Bond,  the  wife  of 
John  Bond.  The  assets  were,  in  May  1831,  paid  into  a  banking-house,  to 
the  joint  account  of  John  Bond  and  Thomas  Reup  Dixon ;  and  the  whole  of 
the  fund,  with  the  exception  of  the  share  of  one  of  the  next  of  kin,  who  was 
abroad,  was  soon  afterwards  paid  away  amongst  the  several  parties  entitled  by 
means  of  checks  signed  by  the  two  persons  in  whose  names  the  account  stood. 
John  Bond  died  in  1831,  and  ten  months  afterwards,  Thomas  Reup  Dixon 
drew  out  the  balance,  and,  having  applied  it  to  his  own  use,  absconded.  It 
was  held,  by  Lord  Cottenham,  affimring  the  decree  of  Sir  L.  Shadwell,JV.  C, 
(reported  8  Sim.  594,  nom.  Clough  v.  Dixon,)  that  the  estate  of  John  Bond 
was  answerable  for  the  loss.  "  It  will  be  found,"  said  his  Lordship,  "  to  be 
the  result  of  all  the  best  authorities  upon  the  subject,  that  although  a  personal 
representative,  acting  strictly  within  the  line  of  his  duty,  and  exercising 
reasonable  care  and  diligence,  will  not  *be  responsible  for  the  failure 
or  depreciation  of  the  fund  in  which  any  part  of  the  estate  may  be  L  -' 
invested,  or  for  the  insolvency  or  misconduct  of  any  person  who  may  have 
possessed  it;  yet,  if  that  line  of  duty  be  not  strictly  pursued,  and  any  part 
of  the  property  be  invested  by  such  personal  representative  in  funds  or  upon 
securities  not  authorized,  or  be  put  within  the  control  of  persons  who  ought 
not  to  be  intrusted  with  it,  and  a  loss  be  thereby  eventually  sustained,  such 
personal  representative  will  be  liable  to  make  it  good,  however  unexpected 
the  result,  however  little  likely  to  arise  from  the  course  adopted,  and  however 
free  such  conduct  may  have  been  from  any  improper  motive.  Thus,  if  he 
omit  to  sell  property  when  it  ought  to  be  sold,  and  it  be  afterwards  lost,  with- 
out any  fault  of  his,  he  is  liable :  Phillips  v.  Phillips,  (Freem.  Ch.  Ca.  11 ;) 
or  if  he  leave  money  due  upon  personal  security,  which,  though  good  at  the 
time,  afterwards  fails :  Powell  v.  Evans,  (5  Ves.  839 ;)  Tebhs  v.  Carpenter, 
(1  Madd.  290.)  And  the  case  is  stronger  if  he  be  himself  the  author  of  the 
improper  investment,  as  upon  personal  security  or  an  unauthorized  fund. 
Thus,  he  is  not  liable,  upon  a  proper  investment  in  the  £3  per  Cents.,  for  the 
loss  occasioned  by  the  fluctuations  of  that  fund  :  Peat  v.  Crane,  (2  Dick. 
499,  n. ;)  but  he  is  for  the  fluctuations  of  any  unauthorized  fund  :  Sancom  v. 
Allen,  (2  Dick.  498;)  Howe  v.  Earl  of  Dartmouth,  (7  Ves.  137-150.)  So, 
when  the  loss  arises  from  the  dishonesty  or  failure  of  any  one  to  whom  the 
possession  of  part  of  the  estate  has  been  intrusted.     Necessity,  which  includes 
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the  regular  course  of  business  in  administering  the  property,  will  in  equity 
exonerate  the  personal  representative.  But  if,  without  such  necessity,  he  be 
instrumental  in  giving  to  the  person  failing  possession  of  any  part  of  the  pro- 
perty, he  will  be  liable,  although  the  person  possessing  it  be  a  co-executor  or 
co-administrator  :  Langford  v.  Gascoyne,  (11  Ves.  333 ;)  Lord  SMphrook  v. 
Lord  Sinchinbrook,  (11  Ves.  252;  16  Ves.  477;)  Underwood  v.  Stevens, 
(3  Mer.  712.) 

"  Applying  these  principles  to  the  present  case,  the  inquiry  is  necessarily 
confined  to  two  points;  first,  was  the  payment  into  Child's  of  the  money  in 
question,  in  the  joint  names  of  Mr.  Bond  and  Mr.  Dixon,  a  proper  mode  of 
deposit  ?  and,  if  not,  secondly,  was  the  loss  occasioned  by  such  mode  of  de- 
posit ?  Bond  had  nothing  to  do  with  the  estate,  except  as  husband  of  the 
administratrix.  During  the  coverture  he  was  entitled  to  interfere  in  her  right ; 
but  that  authority  was  determinable  with  the  determination  of  the  coverture. 
In  the  event,  therefore,  which  happened,  of  his  death  before  his  wife,  her 
authority  would  remain  to  be  exercised  by  herself  alone,  and  so  *she 
L  -I  would  be  enabled  to  control  her  co-administrator — a  security  to  the 
estate  of  which  he  bad  no  right  to  deprive  it.  By  depositing  the  money  in 
his  own  name  and  that  of  the  co-administrator  Dixon,  he  did  exclude  the 
administratrix  from  ever  possessing  this  control,  so  far  as  afieots  the  funds  in 
question,  and,  in  the  event  of  Dixon's  death  before  him,  gave  to  himself  the 
absolute  power  over  it,  and  in  the  event  which  has  happened,  of  his  dying 
first,  enabled  Dixon  to  appropriate  it  to  himself,  without  the  control  of  his  co- 
administratrix.  This  mode  of  deposit,  therefore,  was  an  act  by  which,  with- 
out necessity,  one  of  the  personal  representatives  was  excluded,  who  had  at 
one  time  possession,  and  by  which  exclusive  possession  was  likely  to  vest  in  a 
person  not  entitled  to  it;  and,  that  event  having  happened,  and  such  person 
having,  by  virtue  of  such  possession,  appropriated  the  fund  to  himself,  there 
can  be  no  doubt  that  the  deposit  was  improper,  and  that  it  has  been  the  cause 
of  the  loss.  The  principle,  therefore,  of  the  case  referred  to,  subjects  Bond's 
estate  to  the  liability  of  making  good  this  fund ;  for,  although  the  wife  was 
the  personal  representative,  and  she  survives,  yet  the  devastavit  consisted  in  the 
improper  deposit,  which  took  place  during  the  coverture ;  the  money  lost  was 
part  of  the  estate  which  came  to  the  hands  of  the  husband,  and  from  which 
nothing  has  taken  place  that  can  discharge  him.  He  was  himself  the  author 
of  the  devastavit,  and  his  estate  is  liable I  have,  therefore,  no  diffi- 
culty in  dismissing  the  petition  of  appeal  with  costs." 

So  where  two  trustees  instead  of  investing  the  trust  moneys  on  proper  seou- 
rities  deposited  them  in  a  bank,  and  the  surviving  trustee  drew  out  the  balance 
and  applied  it  to  his  own  use,  it  was  held  by  Sir  J.  Romilly,  M.  R.,  that  the 
estate  of  the  deceased  trustee  was  liable  to  make  good  the  loss :  Gibbons  v. 
Tai/lor,  22  Beav.  344. 

Where,  however,  the  trust  is  at  an  end,  trustees  will  be  justified  in  paying 
the  proceeds  of  the  trust  estate  to  an  executor  of  the  person  absolutely  entitled, 
nor  will  they  be  liable  for  his  misapplication  of  it.      Thus,  in  Waugh  v. 
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Wyche,  2  Drew.  318,  a  trustee  of  the  legal  estate  in  a  mortg.ige  in  trust  for 
A.  absolutely  executed  a  reconveyance,  and  signed  a  receipt  for  the  mortgage 
money,  and  handed  it  to  one  of  A.'s  executors,  who  was  also  his  own  solicitor. 
It  was  held  by  Sir  R.  T.  Kindersley,  V.  C,  that  the  money  having  got  into 
the  hands  of  the  executor,  the  trustee  was  not  liable. 

Ai  to  Investment.'] — Notwithstanding  the  opinion  of  Lord  Northington,  in 
Harden  v.  Parsons,  1  Eden,  148,  it  is  clear  that  trustees  or  executors  will 
not  be  justified  in  lending  the  trust-money  on  personal  security,  .^„, ,-, 
{Terry  M*  Terry,  Prec.  Ch.  2?3 ;  Ad  ye  y.  Fuilleteau,  1  Cox,  24;  L  '  J 
Yigrass  v.  Binfield,  3  Madd.  62 ;  Walker  v.  Symonds,  8  Swanst.  63  ;  Barlte 
V.  Martin,  1  Beav.  525,)  although  it  be  joint,  {Holmes  v.  Bring,  2  Cox,  1,) 
or  with  sureties,  {Watts  v.  Girdlestone,  6  Beav.  188,)  unless  they  have  an 
express  authority  to  do  so,  {Forhes  v.  Ross,  2  Bro.  C.  C.  430;  S.  C,  2  Cox, 
113 ;  Child  v.  Ghild,  20  Beav.  50 ;)  mere  general  expressions,  leaving  the 
nature  of  the  investment  apparently  discretionary,  not  being  sufficient,  {Pocock 
v.  Reddington,  5  Ves.  794;  Wilkes  v.  Steward,  Gr.  Coop.  6;  Mills  v.  Osborne, 
7  Sim.  30 ;)  and  trustees  authorized  to  lend  money  on  personal  security  will 
not  be  allowed  to  lend  to  one  of  themselves,  {Forbes  v.  Ross,  2  Bro.  C.  C. 

430 ;  2  Cox,  113 ;  v.  Walker,  5  Buss.  7 ;  Stickney  v.  Sewell,  1  My.  & 

Cr.  814 ;  Francis  v.  Francis,  5  De  Gr.  Mae.  &  Gr.  108,)  or  to  a  relation  for 
the  purpose  of  accommodating  him,  {Langston  v.  Ollivant,  G.  Coop.  33 ; 
Stickney  v.  Sewell,  1  My.  &  Cr.  15 ;  Oock  v.  Ooodfellow,  10  Mod.  489 ;  Fitz- 
gerald V.  Pringle,  2  Moll.  534.)  And  the  terms  upon  which  money  is  autho- 
rized to  be  lent  upon  personal  security  must  be  strictly  complied  with.  Thus, 
if  a  power  is  given  to  trustees  to  lend  the  trust-money  to  the  husband,  on  his 
bond,  with  the  consent  of  his  wife  in  writing,  the  trustees  will  be  liable,  if 
they  lend  to  the  husband  without  the  security  of  a  bond,  or  without  having 
previously  obtained  the  wife's  written  consent :  Cocker  v.  Quayle,  1  Russ.  & 
My.  535;  her  subsequent  consent,  though  in  writing,  will  not  exonerate  them  : 
Bateman  v.  Davis,  3  Madd.  98. 

In  the  absence  of  any  express  authority  to  invest,  although  some  Judges 
have  thought  that  an  executor  or  trustee  would  be  justified  in  an  investment 
upon  good  real  securities,  {Brown  v.  Litton,  1  P.  Wms.  141 ;  Knight  v.  Earl 
of  Plymouth,  1  Dick.  126 ;  Pocock  v.  Reddington,  5  Ves.  800,)  the  current 
of  decisions  appears  to  be  against  such  an  investment,  {Ex  parte  Calthorpe, 
1  Cox,  182  ;  Norbury  v.  Norbury,  4  Madd.  191 ;  Widdowson  v.  Duck,  2  Mer. 
494;  Ex  parte  Johnson,  1  Moll.  128;  Ex  parte  Ridgmvay,  1  Hog.  309;  Ex 
parte  Ellice,  Jac.  234 ;  Raby  v.  Ridehalgh,  7  De  G.  Mac.  &  G.  104 ;)  h.  for- 
tiori if  an  investment  in  the  funds  be  directed,  Pride  v.  Fooks,  2  Beav.  430.) 

Trustees  or  executors  will  not  be  justified,  without  an  express  authority, 
in  investing  money  in  any  other  stock  or  funds  than  Government  or  Bank 
Annuities;  for  example,  as  observed  by  Lord  Hardwicke,  "Neither  South  Sea 
Stock  nor  Bank  Stock  are  considered  as  good  security,  because  they  depend 
upon  the  management  of  the  governor  and  directors,  and  are  subject  to  losses ; 
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for  instance,  it  is  in  the  power  of  the  *South  Sea  Company  to  trade 
L  -I  away  their  whole  stock  while  they  keep  within  the  terms  of  their 
charter.  But  South  Sea  Annuities  and  Bank  Annuities  are  of  a  different 
consideration;  the  directors  have  nothing  to  do  with  the  principal,  and  are 
only  to  pay  the  dividends  and  interest  till  such  time  as  the  government  pay 
off  the  capital;  and  it  is  not  in  their  power  to  bring  any  loss  upon  them,  and 
they  therefore  are  only  and  properly  good  securities  :"  Tr afford  v.  Boehm,  3 
Atk.  444 ;  and  see  Howe  v.  Earl  of  Dartmouth,  ante,  273 ;  Mills  v.  Mills,  7 
Sim.  501.  And  as  the  Court  has  selected  for  its  own  purposes  the  £3  per 
Cents.  Consolidated  Bank  Annuities,  trustees  or  executors  would  act  wisely 
in  always  adopting  the  same,  as  it  is  clear  that  they  could  not,  upon  a  proper 
investment  in  the  £3  per  Cents.,  be  liable  for  any  loss  occasioned  by  the  fluc- 
tuations in  that  fund :  Peat  v.  Crane,  2  Dick.  499,  n. ;  Clough  v.  Bond,  3 
My.  &  Cr.  496.  It  would  indeed  appear  from  Sancom  v.  Allen,  as  reported 
in  2  Dick.  498,  that  trustees  would  be  held  liable  for  any  fluctuation  in  the 
value  of  any  government  funds  in  which  they  invested,  instead  of  the  £3  per 
Cent.  Consolidated  Bank  Annuities ;  but  that  case,  which,  however,  is  no 
authority  for  such  a  proposition,  was  afterwards  reversed  in  the  House  of  Lords, 
(see  7  Bro.  P.  C.  375,  Toml.  edit. ;)  and  it  is  by  no  means  probable  that  the 
Court  would  act  with  such  harshness. 

Where  trustees  or  executors  are  authorized  to  advance  money  upon  mort- 
gage, if  they  act  with  ordinary  prudence,  they  will  only  advance  two-thirds  of 
the  value  of  property  even  of  a  permanent  value, — as  freehold  land ;  but  the 
same  rule  does  not  apply  to  property  in  houses  and  buildings,  which  fluctuates 
in  value  and  is  always  deteriorating,  upon  which  still  less  ought  to  be  advanced, 
especially  where  they  are  used  in  trade,  and  whose  value  depends  upon  the 
accidental  absence  of  competition  in  trade ;  see  Stickney  v.  Sewell,  1  My.  & 
Cr.  9 ;  in  which  ease  it  was  also  held,  that  trustees  are  not  justified  in  lending 
money  upon  mortgage  to  one  of  themselves.  See  also  Macleod  v.  Annesley, 
16  Beav.  600 ;  Stretton  v.  Ashmall,  3  Drew.  9  ;  Fowler  v.  Reynal,  2  De  Gr.  & 
Sm.  749;  3  Mac.  &  G.  500;  Waring  v.  Waring,  3  Ir.  Ch.  Eep.  331. 

When  trustees  advance  money  bona  fide  upon  the  mortgage  of  property, 
after  it  has  been  duly  surveyed  and  valued  by  a  competent  person,  they  will 
not  be  liable,  although  eventually  less  may  be  realized  by  the  mortgaged  estate 
than  the  sum  advanced,  (Jones  V.  Lewis,  3  De  G-.  &  Sm.  471 ;)  but  the  evi- 
dence of  the  mortgagor,  or  his  steward,  or  land  agent,  would  not  be  considered 
r*74-n  ^^  proper  evidence  of  the  value,  as  they  are  not  disinterested  persons : 
L        J  ^Morris  v.  Wright,  14  Beav.  291,  301. 

It  seems  to  be  at  least  doubtful  whether  a  trustee  is  not  guilty  of  a  breach 
of  trust  in  advancing  trust-money  upon  a  second  mortgage,  unless  he  get  the 
legal  estate ;  at  all  events  the  circumstance  of  an  advance  being  upon  a  second 
mortgage  makes  it  the  more  incumbent  upon  a  trustee  to  look  more  strictly  at 
the  question  of  value  than  if  it  were  a  first  mortgage.  See  Morris  v.  Wright, 
14  Beav.  291,  307,  308.  In  Drosier  v.  Brereton,  15  Beav.  221,  where  trus- 
tees lent  trust  moneys  on  a  second  mortgage  of  a  house  property  greatly  out 
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of  repair,  and  the  principal  was  lost,  it  was  held  by  Sir  John  Komilly,  M.  R., 
that  they  were  liable  as  for  a  breach  of  trust,  notwithstanding  a  trustee  in- 
demnity clause  declared  they  should  not  be  liable  for  the  insufficiency  or  defi- 
ciency in"  value  of  any  securities,  except  through  their  wilful  default. 

A  rent  charge  however,  charged  on  land  by  virtue  of  the  Drainage  Act, 
(12  &  13  Vict.  c.  100,)  is  not  to  be  deemed  such  an  incumbrance  as  shall  pre- 
clude a  trusteee  of  money  held  in  trust,  and  with  a  power  for  the  investment 
thereof  in  the  purchase  of  land  or  on  mortgage,  from  investing  the  same  in  a 
purchase  thereof,  or  upon  a  mortgage  of  such  land  so  charged,  unless  the 
terms  of  such  trust  or  power  shall  expressly  provide  that  the  land  to  be  so 
purchased  or  taken  in  mortgage  shall  not  be  subject  to  any  rent-charge  under 
the  provisions  of  the  Act,  sect.  20. 

It  seems  that  it  is  not  a  breach  of  trust  in  a  trustee  to  take  a  mortgage  with- 
out a  power  of  sale  :  Farrar  v.  Barradough,  2  Sm.  &  Giff.  231. 

An  investment  on  an  assignment  by  a  railway  company  of  "  the  undertaking 
tolls,  &c.,"  the  principal  not  payable  till  seven  years,  is  an  improper  invest- 
ment, although  the  trustees  have  power  to  invest  in  real  securities  :  Mant  v. 
Leiih,  15  Beav  524 ;  but  it  is  not  necessarily  a  breach  of  trust  under  a  will 
containing  a  direction  to  invest  on  real  securities,  to  continue  in  their  actual 
state  of  investment  part  of  the  assets  consisting  of  turnpike  bonds.  Robinson 
V.  Robinson,  1  De  G.  Mac.  &  G.  247. 

The  Court  does  not  seem  inclined  in  the  case  of  infants  to  transpose  trust 
moneys  from  the  funds  to  mortgage  securities  under  a  power,  for  it  has  been 
said  "  that  in  ninety-nine  cases  out  of  a  hundred  the  expenses  arising  from  a 
mortgage  security  more  than  counterbalance  the  increase  of  income  :"  Barry 
V.  Marriott,  2  De  G.  &  Sm.  491.  And  see  Ex  parte  Franhlyn,  1  De  G.  & 
Sm.  528. 

It  seems  that  when  part  of  the  testator's  property  is  invested  on  mortgage 
an  executor  is  justified  in  making  such  further  advances  as  may  be  absolutely 
necessary  to  *secure  the  first  advance.  It  would  be  dangerous  to  lay 
down  any  rule  which  would  prevent  an  executor  from  exercising  a  L  J 
bona  fide  discretion  in  any  such  case,  or  even  to  charge  him  with  a  devastavit 
in  case  the  result  should  disappoint  his  expectations.  But  if  a  loss  should  be 
the  result,  it  appears  to  be  a  preliminary  condition  before  such  advances  could 
be  allowed  to  him  in  taking  his  accounts,  that  he  should  have  carefully  inves- 
tigated the  probabilities  of  success,  before  he  advanced  the  money  of  his 
cestuis  que  trust  for  any  such  purpose.  Collinson  v.  Lister,  20  Beav.  356, 
366. 

Trustees,  authorized  to  advance  money  upon  landed  securities  in  England, 
Wales,  or  Great ,  Britain,  may,  under  4  &  5  Will.  4,  c.  29,  (Lynch's  Act,) 
unless  expressly  restricted,  advance  money  upon  real  securities  in  Ireland, 
with  the  consent  of  the  person  whose  consent  may  be  required.  And  if  in- 
fants unborn,  or  insane  persons,  are  interested,  the  loan  must  be  made  under 
the  direction  of  the  Court,  obtained  in  a  cause  or  upon  petition  in  a  summary 
way.     ^QQ  Ex  parte  French,  7  Sim.  510;  Morris  v.  Wright,  14  Beav.  291. 
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If  trustees  bound  by  tbe  terms  of  their  trust  to  invest  money  in  tbe  public 
funds,  instead  of  doing  so,  retain  the  money  in  their  hands,  the  cestui  que 
trust  may  elect  to  charge  them  either  with  the  amount  of  the  money,  or  with 
the  amount  of  the  stock  which  they  might  have  purchased  with  the  money : 
Shepherd  v.  Mouh,  4  Hare,  303. 

Where  there  are  no  circumstances  to  lead  to  the  conclusion  that  an  executor 
has  made  any  profit  by  his  misconduct,  in  retaining  in  his  hands  funds  which 
he  ought  to  have  invested,  he  will  not  be  charged  with  interest  at  five  per 
cent.,  or  upon  the  principle  of  annual  rests,  but  with  simple  interest  at  four 
per  cent.,  (Attorney- General  y.  Alford,  4  De  Gr.  Mac.  &  Gr.  843,  and  cases 
there  cited ;  Turner  v.  3Iaule,  8  De  G.  &  Sm.  497  :)  but  where  there  is  an 
express  trust  for  accumulation,  a  trustee  retaining  trust  funds  in  his  hands 
will  be  charged  with  interest  at  £4  per  cent,  with  annual  rests :  Knott  v. 
Oottee,  16  Beav.  77,  80.  The  pendency  of  an  administration  suit  in  the 
Duchy  Court  of  Lancaster  is  no  justification  for  non-investment  by  personal 
representatives  :  Holgate  v.  Eaworth,  17  Beav.  259. 

As  to  charging  trustees  with  interest  on  trust-moneys  which  they  have  re- 
tained and  dealt  with  improperly,  see  note  to  Robinson  v.  Pett,  ante,  p.  219. 

The  question  has  arisen,  whether  where  there  are  several  distinct  invest- 
ments by  trustees  not  authorized  by  the  trust,  in  some  of  which  a  loss  has 
been  incurred,  for  which  the  trustees  are  chargeable,  and  on  others  there  has 
been  a  gain,  which  the  trustee  has  no  right  to  claim  for  his  own  benefit,  the 
Court  will  set-ofiF  one  against  the  *other.  Lord  Langdale,  however, 
L  -I  held  that  such  set-ofF  could  not  be  allowed.  "I  could  not,"  said  his 
Lordship,  "enable  a  trustee  thus  to  repay  himself  for  the  losses  which  he  has 
sustained,  without  giving  him  the  benefit  acquired  from  a  fortunate  but  im- 
proper investment  of  the  trust  funds.  I  have  no  authority  to  do  that,  that  I  am 
aware  of :"  Robinson  v.  Robinson,  11  Beav.  371,  375.  This  case  was  reversed 
upon  another  point,  but  this  does  not  affect  Lord  Langdale's  opinion  upon  this 
question.  See  also.  Wiles  v.  Gresham,  2  Drew.  271.  Indeed,  Lord  St. 
Leonards,  in  a  bill  he  brought  in  last  session,  had  a  clause  enabling  the  Court 
to  set  ofi"  the  losses  against  the  gains  of  trustees  in  such  cases,  but  the  bill  did 
not  obtain  the  sanction  of  the  legislature. 

If  trustees  are  directed  to  invest  trust-money  on  government  or  real  secu- 
rities, and  they  do  neither,  it  has  been  held,  both  by  Lord  GiflFord,  M.  E., 
and  Lord  Langdale,  M.  R.,  that  they  are  answerable,  at  the  option  of  the  cestui 
que  trust,  either  for  the  amount  of  the  money  which  was  to  be  invested,  or 
for  such  amount  of  Bank  £3  per  Cent.  Annuities,  as  might  have  been  pur- 
chased with  the  sum  at  the  time  when  it  ought  to  have  been  invested  accord- 
ing to  the  trust :  Hochley  v.  Bantoclc,  1  Russ.  141 ;  Kellaway  v.  Johnson,  5 
Beav.  319 ;  Watts  v.  Girdlestone,  6  Beav.  188 ;  and  see  O'Brien  v.  O'Brien, 
1  Moll.  533 ;  Rowley  v.  Adams,  7  Beav.  419. 

Under  similar  circumstances,  however,  in  Marsh  v.  Hunter,  6  Madd.  295, 
Sir  John  Leach,  V.  C,  on  the  contrary,  held  the  trustees  answerable,  not  for 
the  amount  of  stock  which  might  have  been  purchased,  but  for  the  principal 
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money  lost,  "For,"  observed  his  Honor,  "if  real  real  security,  had  been  taken, 
the  principal  money  only  would  have  been  forthcoming  to  the  trust,  and  the 
want  of  real  security  is  all  that  is  imputable  to  the  trustees."     This  decision 
was  followed  by  Sir  James  Wigram,  V.  C,  in  Shepherd  v.  Mouls,  4  Hare, 
500.    "  The  discretion,"  observed  bis  Honor,  "given  to  the  tiustees  to  select  an 
investment  among  several  securities  makes  it  impossible  to  ascertain  the 
amount  of  the  loss  (if  any)  which  has  arisen  to  the  trust  fund  from  the  omis- 
sion to  invest,  except,  perhaps,  in  the  possible  case  (which  has  not  occurred 
here)  of  a  particular  security  having  been  offered  to  the  trustees,  in  conformity 
with  the  terms  of  the  trust.  Suppose  the  trustees  were  directed  to  invest  moneys 
either  in  the  funds  or  in  the  purchase  of  lands,  there  would,  at  a  subsequent 
time,  be  no  better  reason  for  saying  that  the  trustees  ought  to  have  made  the 
investment  in  the  funds  than  that  they  ought  to  have  purchased  land.    Unless 
some  reason  can  be  shown  why  the  trustees  should  at  any  given  moment  have 
chosen  one  kind  of  investment  *rather  than  another,  it  seems  impos-  f^it^q-t 
sible  to  say  there  has  been  a  default  by  the  trustees  in  not  having 
made  a  particular  investment,  or  what  has  been  the  definite  loss  to  the  trust- 
funds  from  the  omission  so  to  do.     In  this  case  I  see  no  greater  reason  for 
saying  that  the  trustees  were  bound  to  invest  the  trust-moneys  on  government 
security,  unless  a  real  security  had  presented  itself,  than  for  saying  that  they 
were  bound  to  invest  the  same  moneys  in  real  estate,  unless  a  security  in  stock 
had  been  offered  at  a  given  price.     The  breach  of  trust  is  in  having  made  no 
proper  investment, — not  in  having  omitted  to  choose  the  one  rather  than  the 
other.     That  was  the  opinion  of  Sir  John  Leach,  in  the  case  of  Marsh  v. 
Hunter,  (6  Madd.  295  j)  Lord  Grlfford  in  the  case  of  Hocldey  v.  Bantock,  (1 
Euss.  141,)  decided  otherwise.     In  the  latter  of  these  cases,  however,  the 
former  was  not  cited;  and,  judging  from  the  hesitation  with  which  the  Court 
made  the  order,  it  appears  probable,  that,  had  Marsh  v.  Hunter  been  cited,  the 
decision  would  have  been  different.     In  Watts  v.  Girdkstone,  (6  Beav.  188,) 
the  same  question  came  before  Lord  Langdale,  whose  decision  was  in  accord- 
ance with  that  in  Hockley  v.  Bantock.     My  own  strong  impression,  for  the 
reasons  which  I  have  stated,  is  in  favor  of  the  view  taken  in  Marsh  v.  Hunter. 
I  cannot  see  upon  what  principle  the  Court  is  to  charge  the  trustees  with  an 
accidental  improvement  in  value  of  one  of  several  securities,  where  they  are 
not  bound,  in  the  execution  of  the  trust,  to  select  that  particular  security 
rather  than  another.  .  .  .  The  case  is  very  different  from  that  of  givino-  the 
cestui  que  trust  the  option  of  electing  between  the  interest  and  the  profit 
which  a  trustee  may  have  made.     In  the  one  case  the  Court  pursues  the 
actual  consequences  of  the  breach  of  trust;  in  the  other,  by  going  beyond  the 
recovery  of  the  trust-moneys  and  interest,  the  Court  must  proceed  on  grounds 
purely  hypothetical."    The  same  view  was  also  taken  by  Sir  L.  Knight  Bruce, 
V.  C,  in  Rees  v.  Williams,  1  De  G.  &  S.  314.     Lord  Langdale,  however,  in 
Ames  V.  Parkinson,  7  Beav.  379,  still  retained  the  opinion  he  expressed  in 
Watts  V.  Girdkstone,  and  in  one  branch  of  the  case,  acted  upon  it;  but,  in 
another,  his  Lordship  took  a  distinction  between  non-investment  by  a  trustee 
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and  an  investment  upon  an  insufficient  security ;  and  he  held,  that,  if  a  trustee 
having  the  option  of  investing  on  mortgage  or  government  securities,  im- 
properly takes  an  insufficient  mortgage  security,  having  exercised  that  discre- 
tion, though  improperly,  he  will  be  answerable  for  the  money  lost,  and  not  for 
the  stock  it  might  have  produced.  See  also  Matthews  v.  Brise,  6  Beav.  239 ; 
Ouseley  v.  Anstruther,  10  Beav.  456.  The  decisions,  however,  of  Lord  Grif- 
ford  *and  Lord  Langdale  have  been  overruled  by  the  Court  of  Appeal 
L  J  in  Chancery  in  Robinson  v.  Robinson,  (1  De  G.  Mac.  &  G.  247,)  re- 
versing the  decision  of  Lord  Langdale,  M.  R.,  (reported  11  Beav.  371.)  We 
may,  therefore,  consider  it  now  to  be  settled,  that  in  such  cases  cestuis  que 
trust  will  not  be  allowed  the  option  of  charging  trustees  with  the  moneys 
which  would  have  been  produced  if  the  trust-mOneys  had  been  invested  in 
the  funds,  but  are  only  entitled  to  have  the  trust  moneys  replaced,  with  in- 
terest at  £4  per  cent.  See  also  Knott  v.  Cottee,  16  Beav.  77,  80 ;  Aspland  v. 
Watte,  20  Beav.  474. 

If  trustees  invest  trust-moneys  on  an  unauthorized  security,  they  are  re- 
sponsible for  any  future  loss  traceable  to  that  first  error :  Fyler  v.  Fyler,  3 
Beav.  550.  And  where  they  have  committed  a  breach  of  trust  by  an  improper 
sale  of  the  trust-fund,  they  will  not  be  discharged  from  the  consequences  of 
that  breach  of  trust  by  replacing  the  fund  in  some  other  stock,  not  being  the 
stock  the  sale  of  which  constituted  the  breach  of  trust.  Thus,  in  Lander  v. 
Weston,  3  Drew.  389,  trustees  sold  stock,  and  lent  the  money  to  the  tenant 
for  life  on  improper  security  :  one  of  them  died,  and  the  survivor  received  the 
money  lent,  and  invested  it  in  a  different  security,  and  shortly  afterwards  sold 
it  out,  and  again  lent  it  to  the  tenant  for  life,  and  it  was  lost.  It  was  held  by 
Sir  R.  T.  Kindersley,  V.  C,  that  the  original  breach  of  trust  was  not  cured, 
and  that  the  estate  of  the  deceased  trustee  was  liable  for  the  whole  fund. 

And  where  the  executor  of  a  trustee  had  been  ordered  by  the  Court  to  invest 
a  sum  of  money  in  stock,  to  the  credit  of  a  cause,  and  he  neglected  to  do  so 
for  two  years,  during  which  the  funds  fell,  it  was  held  by  the  Master  of  the 
Rolls  of  Ireland  (Smith)  that  he  was  bound  to  pay  the  price  of  the  sum  in 
stock  :  Geraghty  v.  Geraghty,  3  Ir.  Ch.  Rep.  414. 

How  far  Persons  are  liable  for  the  Acts  or  DefoMlts  of  Co-trustees  and  Co- 
executors.'] — In  the  principal  case  of  Town-ley  v.  Sherborne,  so  far  back  as  the 
reign  of  Charles  I.,  it  was  held  by  Lord  Keeper  Coventry,  who  justly  consi- 
dered it  a  matter  of  great  consequence,  after  much  deliberation,  that  a  trustee 
should  not  be  liable  for  the  acts  or  defaults  of  his  co-trustee.  And  see  Leigh 
V.  Barry,  3  Atk.  584;  Anon.,  12  Mod.  560.  The  same  rule  seems  also  to  he 
applicable  as  between  co-executors  :  Hargihorpe  v.  Milford,  Cro.  Eliz.  318 ; 
Anon.,  Dyer,  210,  a.  Where,  for  instance,  as  in  Townley  v.  Sherborne,  one 
trustee  receives  the  rents  of  the  trust-estate,  or  one  executor  receives  part  of 
the  assets,  (Littlehales  v.  Gascoyne,  3  Bro.  C.  C.  73 ;  Rihy  v.  Kemmis,  1  L.  & 
G.  t.  Sugd.  122,  and  cases  in  note ;  Williams  v.  Nixon,  2  Beav.  472,)  such 
r*75n  '^^■t''i^*'^^  °'^'  *co-executor  will  not  ordinarily  be  liable  for  any  misap- 
plication  thereof. 
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But  any  fraud,  or  improper  dealing,  or  gross  negligence,  on  the  part  of  a 
trustee  or  executor,  where  for  instance,  he  stands  by  and  sees  a  devastavit  or 
breach  of  trust  committed  by  his  co-trustee  or  co-executor,  will  render  him 
likewise  responsible  for  it.  Thus  in  Mucklow  v.  Fuller,  Jac.  198,  it  was  held 
by  Lord  Eldon,  that  a  trustee  who,  as  executor,  had  proved  the  will,  thereby 
became  liable,  notwithstanding  the  usual  indemnity  clause,  to  make  good  the 
loss  occasioned  by  his  suffering  a  debt  due  from  his  co-executor  and  co-trustee 
to  remain,  contrary  to  the  directions  of  the  testatrix,  outstanding.  But  his  Lord- 
ship said,  that  there  might,  if  necessary,  be  an  inquiry,  if  the  money  could 
have  been  received  from  the  co-trustees.  See  also  Candler  v.  Tillett,  22  Beav. 
257.  So,  in  Booth  v.  Booth,  1  Beav.  125,  a  testator  bequeathed  to  Booth, 
his  partner  in  a  trade,  and  to  Batkin,  his  personal  estate,  upon  trust  to  place 
the  same  out  at  interest,  upon  some  good  and  sufficient  security  or  securities, 
for  the  benefit  of  his  wife  and  children.  Booth  and  Batkin  both  proved  the 
will,  and  Booth  retained  the  testator's  moneys  in  the  trade,  which  were  lost. 
Batkin  took  no  active  part  in  the  trusts,  but  was  cognizant  of  the  breach  of 
trust,  and  took  no  proceedings  to  prevent  it.  It  was  held  by  Lord  Langdale, 
M.  R.,  that  Batkin  was  responsible  for  the  consequences  of.the  breach  of  trust. 
"  The  two  executors,"  observed  his  Lordship,  "  proved  the  will ;  they  take  on 
themselves  the  trust  and  the  duty  of  performing  it.  From  that  moment  it 
was  their  duty  to  do  all  that  was  necessary  for  the  conversion  of  the  estate 
into  money,  and  to  see  the  dividends  duly  applied ;  but  Batkin,  unfortunately, 
did  not  consider,  that,  by  proving  the  will,  he  had  undertaken  any  duty,  or 
incured  any  responsibility.  He  says,  he  proved  the  will  in  consequence  of  the 
request  of  the  widow,  who  informed  him  that  he  would  not  thereby  undertake 
any  duty,  or  be  responsible  for  anything.  It  is  important  that  it  should  be  well 
understood,  that  no  one  can  safely  act  in  that  manner,  and  that  the  law  will  not 
permit  a  party  to  neglect  the  duty  which,  by  proving  the  will,  he  has  undertaken. 
I  am  of  opinion  that  he  became  liable  for  the  performance  of  the  trusts,  and  for 
any  consequences  arising  from  a  breach  of  them. 

"Part  of  the  testator's  property  was  engaged  in  trade  :  that  trade  ought  to 
have  been  put  an  end  to,  and  the  property  invested.  Batkin,  it  appears,  went 
to  the  place  of  business  from  time  to  time;  and  it  is,  therefore,  clear  that  he 
knew  what  ought  to  be  done  was  not  performed.  He  acquiesced,  week  by 
week,  and  year  by  year,  *in  the  breach  of  trust  which  his  co-executor 
was  committing.  There  is  no  corrupt  motive,  no  receipt  of  money  [*'^^^] 
which  he  misapplied,  to  be  attributed  to  him,  but  he  undertook  the  perform- 
ance of  a  duty  which  he  did  not  perform.  This  is  no  small  blame  :  a  man 
cannot  be  allowed  to  neglect  a  duty  which  he  has  undertaken.  He  permitted 
his  co-executor  to  carry  on  the  trade,  and,  consequently,  must  be  considered, 
in  this  Court,  a  party  to  this  breach  of  duty.  It  is  said,  in  extenuation,  that 
he  did  this  from  the  best  motives;  he  thought  the  brother  of  the  testator  was 
the  proper  person  to  carry  on  the  business ;  he  thought  there  would  be  more 
profit  made  by  this  mode  of  dealing  with  the  property,  and  that  it  was  more 
advantageous  for  the  children.     All  this  might  have  been  very  right  to  do 
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and  to  acquiesce  in,  if  he  Lad  undertaken  to  make  good  any  loss  which  might 
occur  in  the  course  of  the  experiment ;  he  could  not,  however,  so  act  without 
incurring  that  responsibility,  if  a  loss  occurred."  See  also  Dix  v.  Burford, 
19  Beav.  409. 

And  not  only  where  a  person  permits  a  co-executor  to  remain  without  pay- 
ing a  debt  due  to  the  testator,  but  also  where  he  passively  allows  him  to  re- 
ceive the  assets,  and  retain  them  in  his  hands  without  properly  investing  them, 
he  will  be  liable  for  any  loss  which  may  be  thereby  occasioned,  not  because 
through  any  act  of  his,  the  co-executor  obtained  possession  of  the  assets,  but 
from  the  fact  of  his  having  permitted  a  breach  of  trust  by  not  having  taken 
effectual  measures  to  correct  it  and  secure  the  property.  See  Lincoln  y. 
Wright,  4  Beav.  427.  These  authorities,  which  are  opposed  to  some  early 
dicta,  have  been  examined  and  approved  of  by  Lord  Cottenham,  in  the  lead- 
ing case  of  Stiles  v.  Guy,  1  Hall.  &  T.  523 ;  S.  C,  1  Mac.  &  G-.  422,  who 
(affirming  the  decree  of  Sir  L.  Shadwell,  V.  C,  16  Sim.  230,)  held  executors 
liable  to  make  good  the  loss  arising  to  the  testator's  estate,  by  reason  of  their 
allowing  a  co-executor,  who,  at  the  death  of  the  testator,  had  part  of  his  estate 
in  his  hands,  to  retain  it  until  he  became  bankrupt.  "  If,"  observed  his 
Lordship,  "  a  person  named  executor  does  not  choose  to  accept  the  office,  he 
has  only  to  renounce,  or,  at  least,  to  abstain  from  proving.  But  if  he  proves, 
he  thereby  accepts  the  office,  and  becomes  bound  to  perform  the  duties  of  it, 
and  is  liable  for  the  consequences  of  his  neglecting  to  perform  them.  Of 
these  duties  a  principal  one  is  to  call  in  and  collect  such  parts  of  the  estate  as 
are  not  in  a  proper  state  of  investment.  If  he  knows,  or  has  the  means  of 
knowing,  that  part  of  the  estate  is  not  in  a  proper  state  of  investment,  but  is 
held  upon  personal  security  only,  and  not  necessarily  so  for  the  purposes  of 
the  will,  is  it  not  part  of  *the  duty  which  he  has  undertaken,  to  inter- 
L  -I  fere  and  take  measures,  if  necessary,  for  putting  such  property  in  a 
proper  state  of  investment  ?  Or  is  it  no  part  of  his  duty  because  the  property 
is  in  the  hands  of  a  co-executor,  and  not  of  any  stranger  to  the  estate  ?  It  is 
impossible  to  find  any  principle  for  any  such  distinction."  And,  after  citing 
MucMow  V.  Fuller,  Booth,  v.  Booth,  and  Lincoln  v.  Wright,  his  Lordship  adds : 
"  From  what  I  have  already  said,  it  will  have  been  seen  that  I  approve  of  the 
principle  of  these  decisions,  and  that  I  cannot  discover  any  principle  for  dis- 
tinguishing between  losses  by  not  calling  in  debts  due  from  debtors  to  the 
estate,  and  balances  due  from  executors.  These  cases  establish,  that  it  is  the 
duty  of  all  executors  to  watch  over,  and,  if  necessary,  to  correct  the  conduct 
of  each  other;  and,  the  moment  that  principle  is  established,  all  ground  of 
distinction  between  the  two  classes  of  cases  ceases. 

"  Finding,  therefore,  a  principle  adopted  and  acted  upon  for  many  years, 
and  in  many  decisions,  of  the  justice  and  grounds  of  which  I  fully  approve, 
I  cannot  feel  any  disposition  to  shake  its  authority,  because  I  cannot  reconcile 
it  with  dicta  and  doctrines  of  a  much  earlier  date,  respecting  the  security  of 
an  executor  who  is  passive. 

"  I  have  discussed  this  case  much  more  at  large  than  any  difficulty  in  it 
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would  seem  to  warrant,  because  I  thought  it  material  to  draw  the  attention  of 
those  who  may  hold  the  office  of  executors,  to  the  consideration  that  they 
cannot  safely  rely  upon  what  they  may  find  in  the  earlier  cases,  laying  it  down 
that  a  devastavit  by  one  of  two  executors  shall  not  charge  his  companion,  pro- 
vided he  has  not,  intentionally  or  otherwise,  contributed  to  it.  The  later  au- 
thorities to  which  I  have  referred,  must  show  them  that  passiveness  will  in 
many  cases  furnish  no  protection,  but  that  negligence  and  inattention  in  not 
interfering  with  and  taking  proper  measures  to  prevent  or  correct  the  impro- 
per conduct  of  their  co-executor,  may  subject  them  to  responsibilities  from 
which  the  language  of  the  earlier  cases  might  lead  them  to  suppose  they  were 
exempt.  The  co-executors  appear  in  this  case  to  be  free  from  any  moral 
blame  :  they  derived  no  benefit,  but  have  suffered  much  from  the  breach  of 
trust  of  Anthony  Guy;  but  they  knew  that  part  of  the  testator's  property 
remained  in  his  hands,  and  that  it  was,  therefore,  not  in  a  proper  state  of  in- 
vestment. They  knew,  therefore,  that  a  breach  of  trust  by  him  was  actually 
in  operation ;  and,  excepting  some  unprofitable  applications  for  accounts  and 
a  settlement,  nothing  was  done  by  them  to  secure  the  property  so  known  by 
them  to  be  in  peril."  See  also  Scully  v.  Belany,  2  Ir.  Eq.  Kep.  165 ;  Eghert 
V.  Butter,  21  Beav.  560 ;  West  v.  Jones,  1  Sim.  N.  S.  205. 

*But  under  a  decree  against  executors  for  the  common  accounts,  , , 

each  is  chargeable  only  with  his  actual  or  constructive  receipts;  and  •-  -• 
therefore,  in  such  a  suit,  an  executor  will  escape  liability  by  showing  either 
that  he  has  been  wholly  passive,  or  that  he  has  only  acted  so  far  as  it  was  ne- 
cessary to  enable  his  co-executor  to  administer  the  estate :  Terrell  v.  Matthews, 
1  Mac.  &  G.  433. 

Having  considered  how  far  a  person  is  liable  for  the  acts  and  defaults  of 
co-trustees  or  co-executors,  it  remains  to  be  seen  how  far  they  will  be  liable 
for  joining  with  them  in  signing  receipts ;  but,  as  a  distinction  adverted  to 
by  Lord  Eldon,  in  the  principal  case,  has  been  taken  between  the  conse- 
quences of  joining  with  co-trustees  and  with  co-executors  in  receipts,  it  will 
be  more  convenient  to  examine  the  cases  separately,  in  order  to  see  how  far 
that  distinction  has  been  supported  by  the  authorities. 

^s  to  joining  with  Co-trustees  in  Receipts-I — In  the  principal  case,  of  Town- 
ley  V.  Sherlorne,  it  was  held,  that  a  person  was  liable  for  having  joined  with 
his  co-trustees  in  receipts,  although  the  money  for  which  they  were  given 
never  actually  came  to  his  hands.  But  it  has  been  clearly  established,  that 
a  person  who  joins  with  his  co-trustees  in  a  receipt  for  trust-money,  when  it 
is  indispensable  that  he  should  do  so,  for  the  sake  of  conformity,  will  not 
thereby  alone  be  rendered  liable  for  the  misapplication  of  the  money  which 
comes  to  the  hands  of  his  co-trustees :  Heaton  v.  Marriott,  cited  Prec.  Ch. 
173  j  Fellows  V.  Mitchell,  1  P.  Wms.  81 ;  In  re  Fryer,  3  K.  &  J.  317. 

The  principle  of  this  doctrine  is  consistent  with  natural  equity ;  "  for,"  as 
observed  by  Lord  Cowper,  "  it  seems  to  be  substantial  injustice  to  decree  a  man 
to  answer  for  money  which  he  did  not  receive,  at  the  same  time  that  the  charge 
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upon  him,  by  his  joining  in  the  receipts,  is  but  notional."  See  Fellows  v. 
Mitchell,  1  P.  Wms.  81. 

But  the  trustee  who,  for  mere  conformity,  joins  in  a  receipt,  must,  in  order 
to  discharge  himself,  prove  that  his  co-trustees  received  the  money.  To  use 
the  words  of  Lord  Eldon,  in  the  principal  case  of  Brice  v.  Stokes,  "At  law, 
where  trustees  join  in  a  receipt,  prima  facie  all  are  to  be  considered  as  having 
received  the  money.  But  it  is  competent  to  a  trustee,  and,  if  he  means  to 
exonerate  himself  from  that  inference,  it  is  necessary  for  him,  to  show  that 
the  money  acknowledged  to  have  been  received  by  all,  was  in  fact  received  by 
one,  and  the  other  joined  only  for  conformity." 

In  Fellows  v.  Mitchell,  1  P.  Wms.  81,  where  two  trustees  in  a  mortgage  for 
£2000,  one  of  whom  became  insolvent,  joined  in  an  assignment  of  the  term, 
and  in  a  receipt  for  the  whole,  each  receiving  *a  moiety  only  of  the 
•-  -■  purchase-money.  Lord  Keeper  Cowper,  upon  the  authority  of  Seaton 
V.  Marriott,  held,  that  each  trustee  was  answerable  only  for  as  much  as  he  had 
actually  received.  "  But,"  added  his  Lordship,  "  it  may  be  reasonable,  where, 
upon  proof,  it  cannot  be  distinguished  how  much  was  received  by  the  one 
trustee,  and  how  much  by  the  other,  to  charge  each  with  the  whole ;  for,  in 
such  case,  the  trustees  are  to  blame  for  not  keeping  distinct  accounts.  It  is 
like  one  throwing  corn  or  money  into  another's  heap,  where  there  is  no  reason 
that  he  who  made  this  difficulty  should  have  the  whole :  on  the  contrary,  be- 
cause it  cannot  be  distinguished,  he  shall  have  no  part." 

But  although  a  trustee  is  not  ordinarily  liable  for  joining  in  a  receipt  which 
puts  the  trust-moneys  under  the  power  of  a  co-trustee,  nevertheless,  if,  as  in 
the  principal  case  of  JBrice  v.  Stokes,  the  transaction  is  unnecessary,  and  he 
permits  his  co-trustee  to, keep  and  deal  with  the  trust-moneys  contrary  to  the 
trust,  he  will  be  charged  with  any  loss  occasioned  by  his  co-trustee.  "  Though," 
observes  Lord  Eldon,  "  a  trustee  is  safe  if  he  does  no  more  than  authorize  the 
receipt  and  retainer  of  the  money,  as  far  as  the  act  is  within  the  due  execu- 
tion of  the  power,  yet,  if  it  is  proved  that  a  trustee,  under  a  duty  to  say  his 
co-trustee  shall  not  retain  the  money  beyond  the  time  during  which  the 
transaction  requires  retainer,  and  says,  with  his  knowledge,  and,  therefore, 
with  his  consent,  the  co-trustee  has  not  laid  it  out  according  to  the  trust,  but 
has  kept  it,  or  lent  it,  in  opposition  to  the  trust,  and  the  other  trustee  permits 
that  for  ten  years  together,  the  question  turns  upon  this ;  not  whether  the  re- 
ceipt of  the  money  was  right,  but  whether  the  use  of  it  subsequent  to  that 
receipt  was  right,  after  the  knowledge  of  the  trustee,  that  it  had  got  into  a 

course  of  abuse As  soon  as  a  trustee  is  fixed  with  knowledge  that 

his  co-trustee  is  misapplying  the  money,  a  duty  is  imposed  upon  him  to  bring 
it  back  into  the  joint  custody  of  those  who  ought  to  take  better  care  of  it." 
And  see  Walker  v.  Symonds,  3  Swanst.  1 ;  Booth  v.  Booth,  1  Beav.  125. 

Upon  the  same  principle,  in  Thompson  v.  Finch,  22  Beav.  316,  where  two 
trustees  executed  a  release  for  trust-money,  but  one  alone  obtained  possession 
of  it,  and  invested  it  on  improper  security,  it  was  held  by  Sir  J.  Eomilly,  M. 
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K.,  that  the  other  trustee  was  liable,  inasmuch  as  it  was  his  duty  to  have  seen 
that  it  was  properly  invested. 

And  a  trustee  is  bound  to  make  proper  inquiries  for  what  purpose  the  trust- 
moneys  are  wanted.  Thus,  in  Hanbury  v.  KirMand,  3  Sim.  265,  on  a  mar- 
riage a  sum  of  stock  was  settled  for  the  separate  *use  of  the  wife  for 
life,  remainder  for  the  husband  for  life,  remainder  for  their  children,  L  J 
with  power  to  change  securities  with  the  consent  of  the  wife.  The  dividends 
on  the  stock  being  reduced,  one  of  the  trustees,  in  whom  the  husband  and 
wife  principally  confided,  and  who,  with  his  partners,  was  their  solicitor,  in- 
formed his  co-trustees  that  he  had  an  opportunity  of  investing  the  property  in 
a  mortgage  at  £5  per  cent.,  and,  with  the  consent  of  the  husband  and  wife, 
requested  his  co-trustees  to  execute  a  power  of  attorney  to  enable  him  to  sell 
the  stock.  The  co-trustees,  without  inquiring  into  the  matter,  complied ;  the 
trustee  sold  the  stock,  and  absconded.  Sir  L.  Shadwell,  V.  C,  upon  the 
ground  that  the  co-trustees  had,  without  any  act  of  discretion,  executed  the 
power  of  attorney  without  inquiring,  as  they  ought  to  have  done,  what  was 
the  intended  security,  and  who  was  the  mortgagor,  held  them  liable.  "If," 
said  his  Honor,  "  this  case  is  to  be  decided  by  the  rule  laid  down  in  Brice  v. 
Stohes,  that  rule  would  condemn  the  trustees ;  for  they  have  taken  no  care  of 

the  property I  am  of  opinion,  that  the  trustees  have  been  guilty  of 

most  culpable  negligence;  and  it  is  my  duty  to  decree  that  they  do  re-invest 
the  stock,  and  account  for  the  dividends  since  the  last  payment,  and  pay  the 
costs  in  the  suit.     And  see  Broadhurst  v.  Balguy,  1  Y.  &  C.  C.  C.  16. 

As  to  joining  with  Oo-execntors  in  Receipts.'] — With  regard  to  executors 
joining  in  receipts,  there  is  a  distinction  between  their  case  and  that  of  trus- 
tees, because,  as  before  observed,  a  trustee  must  generally  join  for  the  sake  of 
conformity,  and  does  not,  by  so  doing,  assume  any  power  over  the  trust  fund. 
But  an  executor,  as  it  is  not  generally  necessary  for  him  to  join,  (for  one  ex- 
ecutor is  competent  to  give  a  receipt,)  by  interfering  in  the  transaction  unne- 
cessarily, "  the  inference,"  as  laid  down  by  Lord  Eldon,  "  is  just  the  other 
way;  he  is  to  be  considered  as  assuming  a  power  over  the  fund,  and  is,  there- 
fore, answerable  for  the  application,  as  far  as  it  is  connected  with  the  parti- 
cular transaction  in  which  he  joins." 

Where,  however,  the  act  of  signing  a  receipt  by  an  executor  is  merely  nu- 
gatory, and  has  not  the  effect  of  putting  the  trust  funds  in  the  possession 
of  a  co-executor  who  received  the  money  previously,  it  will  not  render  him 
liable.  This  was  all  that  was  decided  by  Lord  Northington,  in  Westley^. 
Clarke,  1  Eden,  357,  although,  from  the  expressions  in  his  judgment,  it 
might  be  concluded  that  he  intended,  not  merely  to  modify,  but  to  break 
down  the  rule.  In  that  case,  Thompson,  an  attorney,  and  one  of  the  co- 
executors,  called  in  money  due  on  a  mortgage  for  a  term  of  years,  and  re- 
ceived the  money,  and  the  same  day  sent  round  his  clerk  to  his  co-executors, 
*with  a  particular  request  that  they  would  execute  the  assignment  and  p^„f.„-, 
sign  the  receipt,  which  they  accordingly  did.  On  Thompson  becom-  L  '-I 
ing  bankrupt,  without  having  accounted  for  the  money  which  he  had  received, 
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a  bill  was  filed  by  legatees  to  charge  the  co-executors  with  the  money  so  re- 
ceived by  Thompson ;  but  Lord  Northington  held,  that  they  were  not  liable. 
"If,"  said  his  Lordship,  "it  appears  plainly  that  one  executor  only  received 
and  discharged  the  estate  indebted,  and  assigned  the  security,  and  the  others 
joined  afterwards,  without  any  reason,  and  without  being  in  a  capacity  to 
control  the  act  of  their  co-executor,  either  before  or  after  that  act  was  done, 
what  grounds  has  any  Court  in  conscience  to  charge  him  ?  Equity  arises  out 
of  a  modification  of  acts,  where  a  very  minute  circumstance  may  make  a  case 
equitable  or  iniquitous.  And  though  former  authorities  may  and  ought  to 
bind  the  determination  of  subsequent  cases  with  respect  to  rights,  as  in  the 
right  to  curtesy  or  dower,  yet  there  can  be  no  rule  for  the  future  determina- 
tion of  this  Court,  concerning  the  acts  of  men The  only  act  that 

afiected  the  assets,  was  the  first  that  discharged  the  debt,  and,  according  to 
the  sense  of  the  bar,  transferred  the  legal  estate.  Then,  that  they  are  not  to 
answer  for,  and  the  second  is  nugatory." 

This  decision,  though  somewhat  doubted  by  Lord  Thurlow,  in  Sadler  v. 
JSbhbs,  2  Bro.  C.  C.  117,  is  approved  of  by  Lord  Alvanley,  in  Scurfield  v. 
Howes,  3  Bro.  C.  C.  94,  and  Hovey  v.  Blakeman,  4  Ves.  608.  Nor  does 
Lord  Eldon  attempt  to  overrule  it  in  the  principal  case,  although  he  speaks, 
most  probably,  with  reference  to  Westley  v.  Clarke,  as  one  of  the  cases  that 
had  pared  down  the  rule.  See  also  Chamhers  v.  Minchin,  7  Ves.  198.  The 
dictum,  however,  of  Lord  Northington,  in  Westley  v.  Clarice,  (see  1  Eden, 
360,)  "  that  the  rule  amounts  to  no  more  than  that  a  joint  receipt,  given  by 
executors,  is  a  stronger  proof  that  they  actually  joined  in  the  receipt,  because 
generally  they  have  no  occasion  to  join  for  conformity,"  has  not  been  approved 
of.  And  in  an  important  case,  where  Lord  Eldon  had  again  occasion  to  con- 
sider the  subject,  his  Lordship  observed,  "that  without  going  through  all  the 
cases,  it  is  obvious,  that,  prima  facie,  there  is  this  distinction  between  execu- 
tors and  trustees  :  that  one  executor  can,  and  one  trustee  cannot,  give  a  dis- 
charge; and  it  may  frequently  happen,  as,  in  Brice  v.  Stokes,  it  actually 
happened,  not  only  that  one  trustee  cannot  give  a  discharge,  but  that  the 
instrument  of  trust  provides  that  there  shall  be  no  discharge  without  an  act 
in  which  all  the  trustees  join.  Executors  seem  formerly  to  have  been  charged 
on  much  stricter  principles,  if  they  joined  unnecessarily,  though  without  tak- 
ing  the  control  of  the  *money.  That  rule  is  now  altered.  Whether 
L  J  the  alteration  is  wholesome,  may  be  a  question.  It  may  be  laid  down 
now,  as  in  Brice  v.  Stokes,  that,  though  one  executor  hsiS  joined  in  a  receipt, 
yet  whether  he  is  liable  shall  depend  on  his  acting.  The  former  was  a  simple 
rule,  th&t  Joininc/  shall  be  considered  as  acting;  but  in  the  cases  since  the 
rule,  that  Joining  alone  does  not  impose  responsibility,  scarcely  two  Judges 
agree  :"    Walker  v.  Symonds,  3  Swanst.  63. 

The  rule,  as  now  recognized,  is  perhaps  better  explained  by  Lord  Kedesdale. 
"The  distinction,"  he  observes,  "seems  to  be  this,  with  respect  to  a  mere 
signing :  that,  if  a  receipt  be  given  for  the  mere  purpose  of  form,  then  the 
signing  will  not  charge  the  person  not  receiving ;  but  if  it  be  given  under  cir- 
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cumstances  purporting  that  the  money,  though  not  actually  received  hy  both 
executors,  was  under  the  control  of  both,  such  a  receipt  shall  charge ;  and  the 
true  question  in  all  these  oases  seems  to  have  been,  whether  the  money  was 
under  the  control  of  both  executors.  If  it  was  so  considered  by  the  person  pay- 
ing the  money,  then  the  joining  in  the  receipt  by  the  executor  who  did  not 
actually  receive  it,  amounted  to  a  direction  to  pay  his  co-executor;  for  it  could 
have  no  other  meaning.  He  became  responsible  for  the  application  of  the 
money,  just  as  if  he  had  received  it."  Joy  v.  Camphell,  1  S.  &  L.  341.  And 
again,  in  Doyle  v.  Blake,  2  S.  &  L.  242,  his  Lordship  observes,  "The  true  con- 
sideration in  a  question  of  this  kind  is,  whether  the  executor  who  merely  joins 
in  the  receipt,  had  a  control ;  and  his  joining  in  the  receipt  is  evidence  of  that 
control,  although  the  money  was  actually  received  by  the  other." 

We  may  conclude,  therefore,  that  where  funds  belonging  to  executors  are 
not  under  the  individual  control  of  each  executor,  although  one  of  them  joins 
with  his  co-executor  in  any  act  or  receipt  which  will  have  the  effect  of  putting 
the  funds  into  his  hands,  as  the  joining  was  absolutely  necessary,  and  was  not, 
therefore,  evidence  that  the  executor  so  joining  thereby  assumed  a  control 
over  the  fund,  the  principle  which  governs  the  case  of  trustees  will  be  appli- 
cable, and  he  will  not  be  liable,  at  any  rate  where  he  has  used  due  caution, 
for  the  misapplication  of  the  fund  by  his  co-executor.  Thus,  it  is  laid  down 
by  Lord  Rosslyn,  in  Bavey  v.  Blakeman,  4  Ves.  608,  that  if  a  bill  of  exchange 
is  remitted  to  two  agents,  payable  to  them  personally,  who,  on  the  death  of 
the  principal,  become  executors,  the  mere  indorsement  of  one,  after  they  are 
executors,  in  order  to  enable  the  other  to  receive  the  money,  is  not  sufficient 
to  charge  him  who  does  not  receive  it. 

So,  if  stock  is  standing  in  the  names  of  two  executors,  the  joining  of  one 
executor  with  the  other  *in  a  sale  would  be  considered  with  reference 
to  the  principles  applicable  to  trustees  :  Chambers  v.  MincMn,  7  Ves.  L  '     -■ 
197. 

But  an  executor  will  not  be  justified  in  so  joining,  -upon  the  mere  represen- 
tation by  his  co-executor  that  the  stock  is  wanted  for  the  purpose  of  adminis- 
tration ;  for  if  he  neglects  to  make  proper  inquiries,  he  will  be  liable  for  the 
misappropriation  of  his  co-executor ;  but  he  will  not  be  charged  for  so  much 
as  was  properly  applied.  This  subject  was  much  discussed  in  the  important 
case  of  Lord  SMphrooh  v.  Lord  Einchinhroole,  11  Ves.  252;  16  Ves.  477, 
where  three  executors,  two  years  and  a  half  after  the  death  of  the  testator, 
joined  in  executing  a  power  of  attorney  to  a  co-executor  for  the  sale  of  stock, 
upon  his  representation  that  it  was  required  for  payment  of  debts ;  it  was 
held  by  Lord  Eldon,  that  they  were  liable  for  so  much  of  the  money  arising 
from  the  sale  of  the  stock  as  was  misappropriated  by  their  co-executor,  but 
not  for  such  part  as  they,could  prove  was  applied  in  payment  of  debts,  although 
at  the  time  he  was  in  possession  of  other  funds,  part  of  the  assets  which  he 
had  not  received  through  them,  and  which  funds  he  wasted ;  and  his  Lord- 
ship held,  that  if  it  could  not  be  ascertained  that  any  part  of  the  money  had 
been  applied  in  payment  of  debts,  the  executors  would  be  liable  for  the  whole 


462  LIABILITY     OF     TEUSTEES     AND     EXECUTORS. 

sum;  and  he  directed  an  inquiry,  whether  the  specific  money  received  by  the 
co-executor  was  applied  in  discharge  of  any,  and  what  debts.  "  This  case," 
said  his  Lordship,  (16  Ves.  479,)  "  depends  upon  the  principle  applicable  to 
trustees.  The  fund  being  vested  in  the  names  of  all  the  executors,  it  was 
necessary  that  all  should  join  in  the  act  which  placed  the  property  in  the  pos- 
session of  one  of  them;  and  my  mind  had  reached  this  conclusion,  that,  as 
these  executors  could  not  be  held  answerable  for  the  balance  for  which  their 
co-executors  was  to  account  separately,  they  had  a  right  to  contend,  at  least, 
that  they  should  be  allowed  so  much  of  the  fund  as  had  been  applied  to  the 
purpose  to  which  it  ought  to  have  been  applied,  as  they  might  have  been 
compelled  so  to  apply  it. 

"  The  question,  therefore,  arose  as  to  the  difference,  the  proof  of  due  ap- 
plication being  upon  the  executors ;  and  the  circumstances  are,  that,  all  of 
of  them  having  proved  the  will,  proceeded  to  have  the  stock  transferred  into 
their  own  names.  During  two  years  and  a  half  from  the  death  of  the  testa- 
trix, until  July,  1779,  when  the  transaction  upon  which  this  question  arises 
took  place,  this  individual  had  been  acting  in  the  executorship,  trusted,  and 
very  naturally  trusted,  by  the  other  executors,  upon  whom  no  moral  blame 
attaches,  but  merely  that  degree  of  negligence  which  is  frequently  observed 
in  very  honorable  men.  The  law,  it  must  not  be  forgotten,  ^supposes 
L  -^  that  something  is  to  be  done  in  a  year;  and  these  executors,  intrust- 
ing their  co-executor  during  the  period  I  have  mentioned,  ought,  at  least,  to 
have  made  some  inquiry  what  had  been  doing  in  these  affairs.  If,  making 
that  inquiry,  they  were  misled,  that  is  a  distinct  case ;  but,  making  no  inquiry, 
they  are  satisfied  with  the  information,  which  proves  groundless,  that  he  wants 
the  money  for  the  purpose  of  paying  debts.  They  ought  to  have  inquired 
how  that  could  be;  and  though  it  is  not  a  consequence  that  they  might  not 
place  the  remainder  of  the  property  in  his  hands,  it  must  surely  be  at  their 
risk,  if  they  were  aware  that  he  had  been,  not  acting  according  to  his  trust, 
but  grossly  violating  it.  This,  therefore,  being  the  case  of  executors,  who, 
making  no  inquiry  whatever,  permitted  their  co-executor  to  do  just  what  he 
pleased,  has  no  resemblance  to  Bacon  v.  Bacon,  (5  Ves.  331,) — taking  that 
decision  to  be  right,  as  to  which  I  give  no  opinion — or  any  other  case;  and  a 
decision  that  executors  are  not  to  be  charged  in  such  a  case  would  amount  to 
this,  that  executors  can  in  no  case  be  chargeable."  See  also  Underwood  v. 
Stevens,  1  Mer.  712 ;  Bich  v.  Motly,  2  My.  &  K.  312 ;  Williams  v.  Nixon,  2 
Beav.  472;  Hewett  v.  Foster,  6  Beav.  259. 

Executor  paying  over  assets  unnecessarily  to  Co-executor.] — According  to 
the  same  principle,  by  which  an  executor  is  liable  for  joining  with  his  co- 
executor  in  a  receipt,  he  is  also  liable  if  he  receive  the  whole  or  part  of  the 
testator's  assets,  and  pay  it  over  voluntarily  and  unnecessarily  to  his  co-executor, 
and  the  same  is  embezzled  or  lost.  See  Townsend  v.  Barber,  1  Dick.  356,  in 
which  case  an  executor,  who  possessed  fourteen  East  India  Bonds,  part  of 
the  testator's  assets,  having  permitted  another  executor  to  get  them  into  his 
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possession,  -who  disposed  of  them  and  afterwards  became  bankrupt,  bis  estate 
was  held  liable  to  answer  the  value  of  the  bonds. 

So,  in  Langford  v.  Gascoyne,  11  Ves.  333,  the  widow  of  the  testator  gave 
a  bag  of  money  to  Spurrell,  who  delivered  it  over  to  Gascoyne,  one  of  his  co- 
executors,  without  Lambert,  the  other  co-executor,  who,  it  seems,  was  present 
at  the  time,  having  said  or  done  anything  whereby,  or  in  consequence  of 
which,  the  money  was  so  placed  in  the  hands  of  Spurrell.  It  was  held  by 
Sir  W.  Grant,  M.  E.,  that  Spurrell  and  Gascoyne,  but  not  Lambert,  were  to 
be  charged  with  the  money  contained  in  the  bag.  "  The  rule,"  observed  his 
Honor,  "  in  all  the  cases  is,  that  if  an  executor  does  any  act,  by  which  money 
gets  into  the  possession  of  another  executor,  the  former  is  equally  answerable 
with  the  other;  not  where  an  executor  is  merely  passive,  *by  not  ob- 
structing the  other  in  receiving  it.  But  if  the  one  contributes  in  L  '  J 
any  way  to  enable  the  other  to  obtain  possession,  he  is  answerable,  unless  he 
can  assign  a  sufficient  excuse,  as  there  was  in  Bacon  v.  Bacon,  5  Ves.  331,  a 
justifiable  object. 

"  In  this  case,  Spurrell  chooses  to  part  with  this  money,  of  which  he  had 
the  possession,  probably  from  an  innocent  motive,  thinking  Gascoyne  more 
fit  to  be  trusted  with  it  than  himself  or  the  other  executor.  But  in  most  of 
these  cases,  where  executors  were  charged,  the  motive  was  innocent,  only 
the  result  was  unfortunate.  I  feel  very  great  reluctance  to  charge  an  exe- 
cutor in  such  a  case ;  but  it  is  impossible,  without  breaking  through  the  rule, 
not  to  say,  he  has  exercised  an  act  of  judgment  and  discretion, — an  act  of 
selection, — by  putting  the  money  into  the  hands  of  Gascoyne  rather  than 
the  other  executor,  or  keeping  it  himself,  depriving  himself  and  the  other 
executor  of  any  control  over  it.  He  did  that  act,  and  this  loss  is  the  con- 
sequence.    This  is  a  very  hard  case,  but  so  are  all  these  cases. 

"  As  to  the  other  executor,  Lambert,  it  is  impossible  to  charge  him.  He 
has  neither  done  nor  said  anything  that  in  any  degree  contributed  to  the  loss 
of  the  money,  or  to  its  getting  into  the  hands  of  Gascoyne.  It  is  not  in- 
cumbent upon  one  executor  by  force  to  prevent  its  getting  into  the  hands 
of  another."     See  also  Trutch  v.  Lamprell,  20  Beav.  116. 

So  an  executor  is  liable  if  by  any  other  means  he  puts  the  assets  into  the 
possession  of  his  co-executor :  thus,  if  he  joins  in  indorsing,  (Hovey  v. 
Blaheman,  4  Ves.  608,)  or  drawing,  {Sadler  v.  Eohhs,  2  Bro.  0.  C.  114,)  a 
bill.  And  see  Gregory  v.  Gregory,  2  Y.  &  C.  Exch.  Ca.  813 ;  but  see  Bal- 
chen  V.  Scoii,  2  Ves.  jun.  678. 

And,  upon  this  principle,  it  is  laid  down  by  Chief  Baron  Hale,  in  Gill  v. 
Attorney- General,  Hard.  314,  that  though,  in  the  case  of  joint  executors, 
none  is  chargeable  for  more  than  comes  to  his  hands  severally,  yet  if,  by 
agreement  amongst  themselves,  one  be  to  receive  and  intermeddle  with  such 
a  part  of  the  estate,  and  another  with  such  a  part,  each  of  them  will  be 
chargeable  for  the  whole :  because  the  receipts  of  each  are  pursuant  to  the 
agreement  made  betwixt  both;  and  see  Moses  v.  Levi,  8  Y.  &  C.  Exch.  Ca.  359. 

But  the  rule  does  not  apply,  if,  in  the  discharge  of  a  necessary  duty,  an 
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executor  pays  over  money  to  his  co-executor.  Thus,  in  Bacon  v.  Bacon,  5 
Ves.  331,  an  executor  residing  in  London  paid  £700  to  Kirby,  his  co-executor, 
who  resided  in  the  country,  who  had  been  the  confidential  attorney  and  agent 
of  the  testator,  to  pay  the  debts  of  the  testator  owing  to  creditors  in  his 
neighborhood,  Kirby  informing  him,  that  he  had  *no  money  belonging 
L  -'to  the  testator  in  his  hands ;  and,  upon  Kirby  afterwards  producing  a 
book  of  accounts,  containing  a  list  of  debts,  which  he  alleged  he  had  paid, 
exceeding  £700,  and  also  an  account  of  debts  remaining  unpaid,  which,  with 
the  debts  alleged  to  have  been  paid,  exceeded  £1200,  he  induced  his  co-exe- 
cutor to  advance  a  further  sum  of  £500,  in  order  to  enable  him  to  discharge 
the  debts  then  remaining  unpaid.  Lord  Eosslyn  held,  that  the  executor  who 
had  paid  the  money  should  not  be  charged  with  the  loss  of  it.  "  Supposing," 
said  his  Lordship,  "  that  Kirby  had  not  been  co-executor,  but  that  the  exe- 
cutor, living  in  London  and  receiving  money  of  the  testator's,  had  remitted 
to  the  attorney  of  the  testator  to  pay  the  debts,  could  he  have  been  liable? 
Kirby  was  in  no  insolvent  circumstances.  He  was  a  man  in  business  at  Ips- 
wich, had  been  attorney  of  the  testator,  (I  take  him  no  higher  than  that,) 
was  acquainted  with  all  his  affairs,  had  his  jlccounts  in  his  hands,  and  the 
first  payment  was  three  weeks  after  his  death.  In  the  ordinary  management 
of  executor,  how  was  he  to  pay  the  funeral  expenses  and  the  number  of  small 
debts  appearing  upon  the  books  of  the  testator,  without  sending  the  money  ? 
The  payment  is  made  by  the  defendant  only,  because  he  happened  to  have 
money  of  the  testator's  in  his  hands  at  the  time.  If  the  business  was  trans- 
acted in  the  ordinary  manner,  unless  there  was  some  circumstance  to  awaken 
suspicion,  surely  the  allowance  is  fair." 

So,  where  three  executors  and  trustees  were  authorized  to  carry  on  the 
testator's  farming  business,  which  was  by  arrangement  managed  by  one  of 
them,  it  was  held  by  Sir  J.  Romilly,  M.  E,.,  that  in  taking  the  accounts  the 
executor  who  managed  the  farm  was  to  be  considered  as  an  agent.  Toplis  v. 
Eurrell,  19  Beav.  423 ;  and  see  Home  v.  Pringle,  8  0.  &  F.  288. 

Upon  the  same  principle,  Lord  Eedesdale,  putting  the  case  of  an  executor 
living  in  London,  remitting  money  to  his  co-executor  in  Suffolk,  to  pay  debts 
owing  there,  observes,  "He  is  considered  to  do  this  of  necessity:  he  could 
not  transact  business  without  trusting  some  persons,  and  it  would  be  impos- 
sible for  him  to  discharge  his  duty  if  he  is  made  responsible  where  he  remit- 
ted to  a  person  to  whom  he  would  have  given  credit,  and  would  in  his  own 
business  have  remitted  money  in  the  same  way  :"  Joy  v.  Camphell,  1  S.  &  L. 
841 ;  and  see  Chambers  v.  Minchin,  7  Ves.  193. 

Nor  will  an  executor  be  liable  for  the  loss  of  a  fund  which  he  handed  over 
to  his  co-executor,  if  he  had  no  legal  right  to  retain  it,  {Davis  v.  Spwrling, 
1  Russ.  k  My.  64 ;)  nor  if,  having  disclaimed  and  renounced,  he  applies  it  as 
.  the  agent  of  the  one  who  proved  the  will,  {Dove  v.  Everard,  *1  Russ. 

i^'^^l  &  My.  231;  Stacey  v.  ElpTi,  1  My.  &  K.  195.)     Secus,  if  he  has 
once  acted :  Doyle  v.  Blake,  2  S.  &  L.  245. 

In  CIiurcMll  v.  Lady  Hobson,  1  P.  Wms.  241,  Lord  Harcourt  took  a  distine- 
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tion  between  tlie  effect  of  a  legatee  and  creditor  seeking  to  charge  an  executor 
joining  in  a  receipt  with  his  co-executor,  which,  according  to  Lord  Northing- 
ton,  seems  to  have  this  meaning,  "that  a  creditor  may  at  law  charge  both 
executors  on  a  joint  receipt;  but  that  in  this  Court,  where  alone  legacies  are 
received,  such  receipt  shall  not  be  conclusive,  but  the  Court  will  see  who 
actually  received,  and  charge  that  person  accordingly :  Harden  v.  Parsons,  1 
Eden,  148;  but  Lord  Thurlow,  in  Sadler  v.  Eohhs,  2  Bro.  C.  C.  117,  said 
that  it  seemed  to  him  an  odd  distinction.  However,  it  seems  to  be  admitted, 
that,  as  legatees  are  bound  by  the  terms  of  the  will,  and  creditors  are  not,  in 
many  cases  executors  would  be  discharged  as  against  legatees,  when  they 
would  not  as  against  creditors;  for  example,  in  Doyle  v.  Blake,  2  S.  &  L.  231, 
240,  245,  where  the  testator  appointed  executors,  and  directed  them  to  turn 
all  his  property  into  cash,  and  deposit  it  with  Martin  Horan,  Lord  Eedesdale 
said,  that,  if  the  executors  had  collected  the  effects,  and  had  paid  the  amount 
to  Martin  Horan,  still,  if  a  creditor  had  remained  unpaid,  he  might  have 
charged  them,  upon  the  insolvency  of  Horan ;  whereas,  in  the  case  of  a  legatee, 
the  executors  might  justify  themselves  by  the  directions  in  the  will. 

The  usual  indemnity  clause,  in  instruments  where  trusts  are  created,  that 
one  trustee,  shall  not  be  answerable  or  accountable  for  the  acts,  receipts,  or 
defaults  of  his  co-trustees,  does  not,  it  seems,  give  any  protection  against  the 
acts  of  co-trustees,  but  merely  expresses  what  a  court  of  equity  would  hold, 
in  the  absence  of  such  clause.  See  Worrell  v.  Harford,  8  Ves.  8 ;  Dawson  v. 
Clarke,  18  Ves.  254 ;  Moyle  v.  Moyle,  2  Euss.  &  My.  170 ;  Macdonnel  v. 
Harding,  7  Sim.  176;  Clough  v.  Dixon,  8  Sim.  594;  3  My.  &  Cr.  490; 
Munch  V.  Cockerell,  9  Sim.  339 ;  5  My.  &  Cr.  339. 

Husband — liow  far  liable  for  the  devastavit  of  his  wife,  as  executrix  or 
administratrix.] — In  this  place  may  be  considered  how  far  a  husband,  and 
his  wife  being  an  executrix  or  administratrix,  are  liable  for  devastavits.  The 
husband  will,  it  seems,  be  liable  during  coverture  for  any  devastavit  of  his 
wife.  "When,"  says  Lord  Eedesdale,  in  a  celebrated  case,  "the  husband  of 
a  feme  covert  is  charged  with  waste  committed  by  her  previous  to  the  mar- 
riage, the  charge  is  simply  by  the  rule  of  law,  which  throws  upon  the  hus- 
band, during  the  coverture,  all  the  obligations  of  the  wife ;  and  as  he  is  charged 
by  the  rule  of  law  alone,  the  same  *rule  should  also  discharge  him. 
The  debt  of  the  wife  before  coverture  shall  not  be  recovered  against  C*'^^^] 
the  husband  after  coverture,  because  he  is  answerable  for  it  only  in  virtue  of 
the  duty  imposed  on  him  to  discharge  all  the  obligations  of  the  wife :  this 
in  some  cases  is  a  little  against  conscience,  but  then,  in  other  cases,  the  charg- 
ing the  husband  with  the  debt  would  be  against  conscience  also;  and,  such 
being  the  rule  of  law,  courts  of  equity  have  held  that  they  could  not  establish 
any  rule  upon  the  difference  whether  the  husband  had  or  had  not  received  a 
portion  with  his  wife,  that  should  bind  his  conscience  in  one  case  more  than 
in  the  other :"  Adair  v.  Shaw,  1  S.  &  L.  263 ;  and  see  Kings  v.  HUton,  Cro. 
Car.  603 ;  Lumley  v.  Sutton,  1  EoU.  Eep.  268,  269 ;  Bachelor  v.  Bean,  2 
Vern.  61;  but  the  husband  would,  upon  taking  out  administration  to  his  wife, 
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in  order  to  obtain  possession  of  her  choses  in  action,  be  liable  under  30  Car. 
2,  c.  7,  explained  and  made  perpetual  by  4  &  5  Will.  &  M.  c.  34,  s.  12. 

If  a  devastavit  is  committed  during  the  coverture,  the  husband  during  the 
life  of  his  wife  is  liable  both  at  law  and  in  equity,  as  he  will  be  presumed  to 
have  authorized  the  dealings  of  his  wife,  {Adair  v.  Shaw,  1  S.  &  L.  266 ; 
Smith  V.  Smith,  21  Beav.  385,)  even  though  she  may  have  been  living  sepa- 
rate from  him,  {Paget  v.  Read,  1  Vern.  143 ;)  and  assets  admitted  by  hus- 
band and  wife  may  be  proved  as  a  debt  of  the  husband's  on  his  bankruptcy : 
Ex  parte  M'  Williams,  1  S.  &  L.  173. 

At  law  the  liability  of  the  husband,  for  a  devastavit  committed  during,  as 
well  as  before  coverture,  unless  a  judgment  has  been  obtained  against  him  and 
his  wife,  (Mounson  v.  Bourn,  Cro.  Car.  519 ;  Baron  v.  Berldey,  1  Lutw.  670  • 
1  Saund.  216,  a,  note  to  Wheatley  v.  Lane,")  or  goods  remain  in  his  hands  in 
specie,  when  they  may  be  recovered  by  an  action  of  trover  or  detinue,  (1  S.  & 
L.  262,)  entirely  ceases  at  the  wife's  death,  {Shaw  v.  Adair,  2  S.  &  L.  261.) 

But  in  equity,  the  husband  surviving  the  wife,  will  be  liable  for  the  assets 
which  came  to  his  hands,  upon  the  ground  that  all  persons  who  come  into 
possession  of  property  bound  by  a  trust,  with  notice  of  the  trust,  will  be  affected 
by  it.  See  Lord  Kedesdale's  able  judgment  in  Shaw  v.  Adair,  1  S.  &  L. 
247,  where  he  held,  that  the  assets  of  a  deceased  husband  of  an  administratrix 
were  chargeable  in  equity  for  the  waste  committed  during  the  coverture ;  and 
see  Clough  v.  Bond,  3  My.  &  Cr.  490,  stated  ante,  p.  741 ;  and  see  Smith  v. 
Smith,  21  Beav.  385. 

But,  although  the  husband  of  an  administratrix  may  have  become  liable  to 
make  good  to  the  next  of  kin  of  the  intestate  the  assets  received  by  himself 
r*7651  °'^  ^^^  ^^^^  during  the  coverture,  yet,  *if  the  husband,  at  his  death, 
L  J  makes  his  wife  his  executrix,  and  she  possesses  assets  more  than  suffi- 
cient to  answer  the  demands  of  the  next  of  kin,  after  paying  the  other  debts, 
the  estate  of  the  husband  is  discharged ;  and,  therefore,  the  next  of  kin  can- 
not sue  an  administrator  cum  testamento  annexo  of  the  husband :  Tyler  v. 
Bell,  2  My.  &  Cr.  89. 

If  the  wife  survives  the  husband, — according  to  Lord  Eedesdale,  even  if 
she  were  covert  when  administration  was  taken  out, — she  will  be  liable  for 
waste,  even  though  it  were  the  act  of  the  husband,  because,  in  the  language 
of  the  old  cases,  it  was  her  folly  to  take  a  husband  who  should  so  misconduct 
himself:  Adair  v.  Shaw,  1  S.  &  L.  258.  And  an  executrix  in  such  position, 
although  only  responsible  at  law  to  creditors,  would,  in  equity,  be  responsible 
to  legatees.  In  Clough  v.  Dixon,  8  Sim.  598,  however.  Sir  L.  Shadwell,  V.  C, 
says,  "  I  do  not  think  that  the  reasoning  of  Lord  Redesdale  is  satisfactory, 
where  he  says,  that  a  married  woman,  an  executrix,  would  be  responsible  to 
the  creditors  of  the  testator  after  coverture."  But  his  Honor,  according  to 
the  distinction  which  has  been  taken,  admitted,  in  a  subsequent  case,  that 
where  a  person  was  executrix  or  administratrix  before  marriage,  and  the  assets 
were  wasted  during  the  coverture,  a  creditor  or  legatee  of  the  testator  had  a 
right  to  sue  the  executrix  or  administratrix  as  well  as  her  husband  :  Kingham 
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V.  Lee,  15  Sim.  401 ;  and  see  the  remarks  of  Sir  E.  T.  Kindersley,  V.  C,  in 
Vaughan  v.  Vanderstegen,  2  Drew.  385. 

Acquiescence  hy  cestui  que  trust  in  an  improper  investm.ent.'] — Where  a 
cestui  que  trust  sui  juris,  acquiesces  in  an  improper  investment,  he  cannot 
afterwards  call  it  in  question,  see  Langford  v.  Gascoyne,  11  Ves.  333 ;  Booth 
V.  Booth,  1  Beav.  125;  Broadhurst  v.  Balguy,  1  Y.  &  C.  C.  C.  16;  JVoHy. 
Punter,  5  Sim.  555 ;  Walker  v.  Symonds,  3  Swanst.  64 ;  Munch  v.  CocJcerell, 
5  My.  &  Cr.  178 ;  Farrar  v.  Barrachugh,  2  Sim.  &  Giff.  231 ;  Baby  v.  Ride- 
halgh,  1  De  G.,  Mac.  &  G.  104.  But  it  must  be  made  with  his  full  know- 
ledge, {Montfort  v.  Lord  Cadogan,  17  Ves.  489 ;  Munch  v.  Cockerell,  5  My.  & 
Cr.  178 ;)  and  without  any  misrepresentation  or  concealment  on  the  part  of 
the  trustees,  ( Walker  v.  Symonds,  3  Swanst.  1 ;  Underwood  v.  Stevens,  1 
Mer.  712;  Burrows  v.  Walls,  5  De  G.,  Mac.  &  G.  288.)  In  such  cases,  the 
cestui  que  trust  will  he  primarily  liable  to  make  good  any  loss  thereby  occa- 
sioned, (Booth  V.  Booth,  1  Beav.  125,  130 ;  Fuller  v.  Knight,  6  Bearv.  205.) 

Where  a  cestui  que  trust  discovers  a  breach  of  trust,  but  does  not  receive 
any  benefit  from  it,  or  connive  at  it  for  any  purpose,  and  does  not  recognize 
the  transaction,  *he  is  not  precluded  from  complaining  of  it,  merely 
on  the  ground  that  he  had  abstained  from  making  such  complaint  <-         ^ 
until  long  after  he  first  knew  of  it :  Phillipson  v.  Gatty,  7  Hare,  516. 

Where  persons  are  under  disability,  as  infants  or  feme  coverts,  they  will 
not,  except  in  the  case  where  a  feme  covert  is  entitled  to  the  fund  to  her 
separate  use,  {Mant  v.  Leith,  15  Beav.  524,)  be  liable  for  any  loss,  even  if 
the  improper  investment  by  which  it  was  occasioned  was  made  upon  their 
earnest  request,  (  Walker  v.  Symonds,  8  Swanst.  69 ;  Ryder  v.  Bickerton,  8 
Swanst.  80,  n. ;  Eopkins  v.  Myall,  2  Euss.  &  My.  86 ;  Rail  v.  Punter,  5  Sim. 
556 ;  Kellaway  v.  Johnson,  5  Beav.  819 ;  March  v.  Russell,  3  My.  &  Cr. 
31,  42.) 

Where  a  married  woman  with  an  absolute  power  of  appointment  over  pro- 
perty settled  to  her  separate  use,  having  by  her  acts  induced  the  trustees^o  lend 
the  fund  on  unauthorized  security,  whereby  it  was  lost,  and,  conceiving  that 
she  was  herself  unable  to  maintain  a  suit  to  charge  the  trustees  for  the  loss, 
executed  an  appointment  of  the  fund  after  it  had  been  lost,  in  favor  of  her 
infant  children,  Sir  J.  Stuart,  V.  C,  dismissed,  though  without  costs,  a  bill 
filed  by  them  for  the  purpose  of  charging  the  trustees.  Brewer  v-  Swirles, 
2  Sm.  &  Giff.  219. 

A  tenant  for  life  who  has  obtained  the  benefit  of  a  breach  of  trust  may  be 
made  responsible  for  it,  upon  a  suit  for  that  purpose  instituted  by  the  trustees  : 
M'  Gachen  v.  Dew,  15  Beav.  84. 

The  acquiescence  of  a  person  entitled  in  remainder  is  not  binding  on  him 
during  the  continuance  of  a  preceding  interest :  Bennett  v.  CoUey,  5  Sim. 
181 ;  2  My.  &  K.  225 ;  sed  vide  Brown  v.  Gross,  14  Beav.  105,  112.    ■ 

As  to  the  punishment  of  trustees  for  fraudulent  breaches  of  trust,  see  20  & 
21  Vict.  c.  54. 
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Persons  acting  in  a  fiduciary  capa- 
city, as  trustees  or  executors,  stand  in 
tte  same  position  as  it  regards  liabi- 
lity for  the  property  entrusted  to  their 
care,  with  bailees  and  agents  general- 
ly, and  are  only  answerable  for  actual 
or  constructive  negligence,  or  wilful 
misconduct.  They  are  not,  therefore, 
responsible  for  a  loss,  unless  it  has 
been  occasioned  by  their  own  wrong; 
or  when  they  are  in  default  for  not 
having  interfered  to  prevent  it;  Tay- 
lor V.  Benham,  5  Howard,  233. 

It  is  well  settled,  that  each  of  seve- 
ral trustees  or  executors,  is  not  bound 
to  take  on  himself  the  conduct  of 
every  part  of  the  trust ;  and  it  seems 
that  the  management  of  the  whole 
may  be  left  to  any  one  of  the  num- 
ber; Ochiltree  v.  Wright,  1  Dev.  & 
Bat.  Eq.  336;  Ray  v.  Doughty,  4 
Blackford,  115.  This  does  not  ex- 
cuse the  rest  from  exercising  a  gene- 
ral care  and  supervision  over  the  trust, 
and  intervening  for  its  protection,  if 
there  is  anything  in  the  conduct  or 
situation  of  the  person  who  has  it  in 
charge,  of  a  nature  to  show  that  it 
ought  not  to  remain  in  his  hands ; 
Clarlc  V.  Glarh,  8  Paige,  153 ;  The 
Estate  of  Mary  Evans,  2  Ashmead, 
470.  But  with  this  qualification,  the 
general  principle  that  one  trustee  may 
act  for  the  rest,  is  undoubted ;  Jones's 
Appeal,  8  W.  &  S.  143.  And,  as 
this  may  be  done  without  default  on 
their  part,  they  will  not  be  answerable 
for  losses  occasioned  solely  by  subse- 
quent misconduct  on  his,  in  the  dis- 
charge of  the  duties  which  he  has 
especially  engaged  to  perform ;  The 
State  V.  Guilford,  18  Ohio,  500. 

It  is,  notwithstanding,  equally  well 
settled,  that  when  two  or  more  trus- 
tees join  in  any  act,  each  will  be  re- 


sponsible for  conducting  it  safely  to 
its  termination ;  and  that  neither  can 
excuse   himself  from   liability  for  a 
loss,  by  showing  that  it  arose  more 
immediately  from  the  default  of  his 
associate,  if  it  be  one  which  greater 
diligence  on  his  own  part  could  have 
prevented.     Thus  when  two  persons 
acting  under  a  power  of  sale,  and  re- 
investment, join  in  a  sale  and  receive 
the  proceeds,  they  ought  to  take  such 
steps  for  the  safe  keeping  of  the  fund, 
until  its  investment,  that  it  cannot  be 
misappropriated  without  the  concur- 
rence of  both ;  and  if  this  precaution 
be  neglected,  each  will  be  answerable 
for  any  loss  that  would  have  been 
averted  had  it  been  taken ;  Ringgold 
Y.  Ringgold,  1  Harris  &  Gill,  11.    The 
same  rule  applies  with  as  much  or 
greater  force  in  the  case  of  executors ; 
and  where  both  join  in  a  sale,  each  will 
be  responsible  for  the  appropriation 
of  the  proceeds,  and  cannot  escape 
from  this  liability  on  the  ground,  that 
they  were  received  and  misappropri- 
ated solely  by  the  other ;  Mathews  v. 
Mathews,  1  M'Mullin,  Ch.  410;  John- 
son V.    Johnson,  2   Hill,    Ch.   277; 
Hauser  v.   Lehman,   2   Iredell,   Ch. 
594;    M' Murray  v.   Montgomery,  2 
Swan,  374 ;  Deaderick  v.  Cantrell,  10 
Yerger,    263 ;     Ochiltree  v.   Wright, 
1  Dev.  &  Bat.  Ch.  336.     And  where 
money  is  paid  to  two  trustees  jointly, 
each  will  be  answerable  for  its  proper 
management,  and  cannot  excuse  him- 
self for  a  loss  happening  before  invest- 
ment, by  showing,  thatitarose  through 
the  default,  or  neglect  of  the  other ; 
Glen  V.  M'Kim,  3  Gill,  366. 

It  is  well  settled  in  accordance  with 
these  principles,  that  trustees  are  not 
answerable  for  each  other,  unless  they 
have  been  guilty  of  an  actual  or  tacit 
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connivance  at  a  breach  of  trust,  or 
have  rendered  themselves  mutually 
responsible  by  their  acts  or  agreement  j 
Taylor  v.  Roberts,  3  Alabama,  83 ; 
Worth  V.  M'Aden,  1  Dev.  &  Bat.  Eq. 
199;  Latrohev.  Tiernan,  2  Maryland 
Ch.  474 ;  and  the  rule  is  the  same  in 
the  case  of  executors ;  Call  v.  Ewing,  1 
Blackf.  301 ;  Moore  v.  Tandy's  Ad'r, 
3  Bibb,  97 ;  Banks  v.  Wilkes,  3  Sand- 
ford,  Ch.  99 ;  Douglas  v.  Satterlee, 
11  Johnson,  16;  Peters  v.  Beverly, 
10  Peters,  532;  1  Howard,  134; 
Fennimore  v.  Fennimore,  2  Grreen, 
Ch.  292;  Williams  v.  Maitland,  1 
Iredell,  Eq.  92 ;  Kerr  v.  Kirkpatrick, 
8  Id.  137 ;  Clarke  v.  Blount,  2  Dev. 
Ch.  51;  Kerr  v.  Water,  19  Georgia, 
136 ;  Clarke  v.  Jenkins,  3  Richard- 
son, Eq.  318;  Knox  v.  Pickett,  4 
Dessaussure,  199 ;  White  v.  Bullock, 
20  Barbour, 91;  Sutherland-^.  Brush, 
7  Johnson,  Ch.  17.  Thus  it  was  held 
by  the  Supreme  Court  of  the  United 
States,  in  Peters  v.  Beverly,  that  one 
executor  is  not  responsible  for  per- 
mitting another  to  receive  the  assets 
of  the  estates,  unless  he  connives  at, 
or  becomes  a  party  to,  their  subse- 
quent misapplication ;  and  that  each 
is  only  answerable  for  his  own  acts, 
and  for  what  he  receives  and  applies 
himself,  and  not  for  the  misfeasance 
or  negligence  of  his  associates  with- 
out his  consent  or  knowledge. 

The  language  held  in  Royall  v. 
MKenzie,  25  Alabama,  363,  is  un- 
doubtedly somewhat  at  variance  with 
this  conclusion,  and  tends  to  show 
that  a  trustee  who  has  once  expressly 
or  impliedly  accepted  a  trust,  will  be 
equally  responsible,  whether  he  does 
or  does  not  take  part  in  its  execution ; 
but  the  true  ground  of  the  decision 
would  seem  to  be,  that  the  conduct  of 


the  defendant  went  beyond  mere  in- 
action, and  amounted  to  acquiescence 
in  the  negligence  of  his  co-trustees. 

It  follows,  from  what  has  been  said, 
as  to  the  right  of  trustees  to  leave  the 
management  of  the  estate  in  the  hands 
of  one  of  their  number,  so  long  as 
there  is  nothing  to  show  that  he  is 
unfit  for  the  trust,  that  they  may 
adopt  this  course  by  express  arrange- 
ment, as  well  as  by  a  tacit  understand- 
ing. Thus  in  Jones's  Appeal,  8  W. 
&  S.  143,  one  of  two  guardians  said, 
when  he  was  appointed,  that  he  would 
take  charge  of  the  real  estate  of  the 
ward,  but  declined  having  anything 
to  do  with  the  receipt  and  disburse- 
ment of  his  money,  which  accord- 
ingly went  into  the  hands  of  the  other 
guardian,  and  was  finally  lost  by  his 
failure.  It  was  held  by  the  court, 
that  this  apportionment  of  the  duties 
of  the  trust  was  proper  in  itself,  and 
could  not  vary  the  liability  of  the  par- 
ties, or  render  either  of  them  respon- 
sible for  the  default  of  the  other. 
The  same  point  was  decided  still  more 
emphatically  in  the  recent  case  of 
The  State  v.  Guildford,  18  Ohio,  500  . 
15  Id.  593,  where  it  was  held  on  a  re- 
hearing, in  opposition  to  the  opinion 
expressed  in  the  first  instance,  that 
the  trustees  of  a  charity  were  not 
liable  for  the  default  of  one  of  their 
number,  whom  they  had  appointed 
treasurer,  and  entrusted  with  the  duty 
of  collecting  and  disbursing  the  in- 
come of  the  trust  fund,  without  re- 
quiring security ;  as  it  appeared,  that 
he  had  performed  the  duty  gratui- 
tously, and  that  his  appointment  was 
revokable  at  pleasure. 

When,  however,  trustees  do  any 
act  of  a  nature  to  impair  their  control 
over  the  fund,  and  to  place  it  within 
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the  sole  power  and  disposition  of  one 
of  their  number,  they  will  undoubt- 
edly render  themselves  liable  for  his 
acts.  Thus  suffering  a  co-executor  to 
retain  or  collect  a  bond,  forming  part 
of  the  assets,  will  not  impose  any  lia- 
bility for  his  misappropriation  of  the 
amount  collected;  Banks  v.  Wilkes, 
3  Sandford,  99.  But  where  one 
guardian  assigned  a  mortgage,  belong- 
ing to  the  trust,  to  another,  who  re- 
ceived and  squandered  the  proceeds, 
he  was  held  to  have  made  himself 
liable  for  the  amount  of  the  mortgage; 
MonellY.  Monell,  5  Johnson,  Ch.  283; 
The  Trust  of  Penn  v.  Downing,  11  S. 
&  R.  66 ;  and  a  similar  decision  was 
made  in  Duconnmuns'  Appeal,  5  Har- 
ris, 268.  A  trustee  may  also  make 
himself  liable  by  suffering  a  co-trustee, 
whose  credit  is  doubtful,  to  receive  the 
assets,  or  by  neglecting  to  remove  what 
he  has  received  from  his  hands; 
Clark  y.  (7/aj-Z;,  8  Paige,  153 ;  Way- 
man  V.  Jones,  4  Maryland,  Ch.  500. 
And  this  liability  will  accrue  a  forti- 
ori, where  a  trustee  actually  delivers 
money  or  securities  belonging  to  the 
trust,  to  an  associate  whom  he  knows 
to  be  laboring  under  pecuniary  embar- 
rassments ;  The  Estate  of  Mary  Ev- 
ans, 2  Ashmead,  470;  or  pays  money 
to  him  with  notice  that  it  will  be  mis- 
appropriated, or  used  in  a  way  incon- 
sistent with  its  safe  keeping,  or  the 
duties  of  his  oifice.  But  one  trustee 
will  not  be  bound  to  take  adverse 
measures  against  another,  on  slight 
suspicions,  in  the  absence  of  actual 
knowledge,  nor  to  deal  with  one  who 
is  prima  facie  entitled  to  the  same 
degree  of  confidence  and  responsibility 
as  himself,  as  if  he  had  been  prov- 
ed to  be  a  cheat  or  a  rogue;  Jones's 
Appeal;  The  State  v.  Guildford. 


It    has   been    seen,   that   trustees 
and  executors  are  mutually  answer- 
able for  the  proper  management  of 
every  transaction,  in  which  they  have 
joined.     But  to  produce  this  effect, 
the  joinder  must  have  been  real,  or 
at   least,  in  the    language   of  Lord 
Chancellor   Cowper,   must  not   have 
been  merely  notional.     This  is  well 
settled  in  the  case  of   trustees,  and 
the  reason  of  the  thing  seems  to  be 
the  same  in  that  of  executors.     Thus 
it  was  held  in  Kip's  Ad'rs  v.  Denis- 
ton,  4  Johnson,  23,  that  a  joint  ac- 
knowledgment by  two  trustees  of  the 
receipt  of  purchase-money,  attached 
to  a  conveyance  in  which  both  had 
joined,  would  not  make  one  answer- 
able, where  the  money  was  actually 
paid  to  the  other.     There  can,  how- 
ever, be  no  doubt,  that  the  fact  of 
joining  in  an  acknowledgment  of  the 
receipt  of  money,  is  prima  facie  evi- 
dence, that  the  money  has  been  ac- 
tually received  in  accordance  with  the 
terms  of  the  ackjQOwledgment;  Cham- 
bers V.  Minchin,  7  Vesey,  186 ;  Mo- 
netl  V.  Monell,  5  Johns.  Ch.  394;  Hall 
V.  Carter,  8  Georgia,  388 ;  Brice  i. 
Stokes,  ante ;  and  it  necessarily  fol- 
lows, that  the  presumption  to  which 
such  a  receipt  gives  rise,  cannot  be 
repelled  by  the  defendant's  own  oath 
in  an  answer,  nor  without  the  aid  of 
extrinsic  evidence;  Monell  v.  Monell; 
Maccuhhin  v.  Cromwell's  Ex'rs,  7  Gr. 
&  J.  157;  Hengst's  Appeal,  12  Harris, 
413,  418  ;  because  an  answer  ceases 
to  be  proof  as  soon  as  it  goes  beyond 
the  bill,  and  sets  up  matter  in  con- 
fession or  avoidance ;  Simson  v.  Hart, 
14  Johnson,  63 ;  ante,  vol.  2,  p.  125. 
The  presumption  necessarily  becomes 
stronger,  when  two  or  more  trustees, 
guardians,  or  executors,  unite  in  filing 
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an  account  in  which  they  hold  them- 
selves out  as  j  ointly  answerable,  acquir- 
ing most,  if  not  all  the  force  and  con- 
clusiveness of  an  estoppel ;  and  while 
both  will  be  responsible  for  the  proper 
application  of  the  whole,  neither  will 
be  permitted  to  exonerate  himself, 
by  showing  that  he  confided  the  sub- 
sequent control  of  his  business  to  his 
associates;  Ducommun' s  Appeal,  5 
Harris,  268  ;  Clark's  Appeal,  6  Id. 
lib;  Hengst's Appeal.  Andthesound- 
ness  of  this  course  of  decision  would 
seem  unquestionable,  because  the  ne- 
cessary effect  of  such  a  mode  of  ac- 
counting, is  to  lead  those  who  are  in- 
terested in  the  trust  to  believe  that 
no  loss  can  happen,  unless  both  the 
accountants  prove  insolvent,  and  to 
refrain  from  taking  measures  for  their 
own  protection. 

The  doctrine  that  trustees  who  join 
in  any  special  transaction,  are  respon- 
sible for  conducting  it  to  a  proper 
termination,  has  been  carried  in  some 
of  the  cases  to  the  extent  of  holding, 
that  when  a  sale  is  effected  by  several 
trustees  jointly,  each  becomes  liable 
for  the  collection  of  the  money;  Spen- 
cer V.  Spencer,  11  Paige,  299 ;  Ring- 
gold V.  Ringgold,  1  Harris  &  Gill, 
11 ;  Maccuhbin  v.  OromwelVs  Ex'rs. 
But  these  cases  appear  to  carry  the 
liability  of  trustees  further  than  the 
general  course  of  decision  warrants, 
and  are  opposed  by  the  case  of  Kip's 
Ad'rs  V.  Denniston,  as  well  as  by  the 
language  held  by  Gribson,  C.  J.,  in 
Jones's  Appeal,  8  W.  &  S.  143;  while 
the  recent  cases  of  Griffin's  Execu- 
tors V.  Macauley's  Administrators,  7 
Grattan,  476;  and  Atcheson  v.  Ro- 
bertson, 3  Richardson,  Eq.  132,  would 
seem  to  show,  that  the  joinder  of  a 
trustee  in  sale,  will  not  render  him 


liable  for  the  subsequent  misappli- 
cation of  the  proceeds,  by  those  who 
are  associated  with  him  in  the  trust, 
unless  they  came  to  his  hands,  or  he 
is  guilty  of  negligence,  in  not  having 
received  them. 

Under  no  view  of  the  law,  will 
the  liability  imposed  on  trustees,  by 
entering  on  the  joint  management 
of  a  particular  transaction,  continue 
after  that  transaction  has  been  brought 
to  its  legitimate  termination.  And 
the  liability  incurred  by  uniting  in  a 
sale,  or  in  the  receipt  of  trust  moneys, 
consequently  terminates  as  soon  as  the 
fund  is  properly  invested,  and  will 
not  extend  to  charging  one  trustee  for 
the  fraud  of  another  in  withdrawing 
the  fund  from  the  investment,  and 
appropriating  it  to  his  own  purposes ; 
Glenn  v.  M'Kim,  3  Gill,  366. 

When,  moreover,  the  testator  gives 
directions,  or  expresses  his  intentions 
with  regard  to  the  safe-keeping  or 
management  of  his  assets,  they  will 
be  binding  upon  his  executors,  and 
render  them  liable  for  a  disregard  of 
any  reasonable  and  just  precaution 
which  he  may  have  enforced  or  re- 
quired ;  Contee  v.  Dawson,  2  Bland, 
264;  Wood  y.  Wood,  5  Paige,  596; 
Burrill  v.  Siteil,  2  Barbour,  457, 
469.  Thus  when  a  bond  due  by  one 
of  two  executors,  and  bequeathed  to 
both,  with  directions  to  secure  the 
principal  and  pay  the  interest  from 
time  to  time,  as  the  will  directed,  was 
allowed  to  stand  for  many  years  with- 
out security,  until  the  obligor  died  in- 
solvent; the  surviving  executor  was 
held  liable  for  the  amount  of  the  bond, 
on  the  ground  that  he  had  impliedly 
assumed  the  performance  of  a  duty 
which  he  had  failed  to  discharge; 
Weigand's  Appeal,  4  Casey,  471. 
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At  common  law,  joint  ownership 
conferred  the  power  on  each  of  the 
owners,  of  extinguishing  rights  of  ac- 
tion by  his  release,  and  of  passing  his 
share  in  vested  rights  by  grant,  with- 
out the  concurrence  of  the  rest ;  Bowes 
V.  Seeger,  8  W.  &  S.  222.  But  when 
trustees  hold  jointly  for  the  purpose 
of  a  trust,  no  act  which  requires  dis- 
cretion will  be  valid  in  equity,  unless 
all  join ;  Sinclair  v.  Jackson,  8  Cowen, 
543 ;  Vandever's  Appeal,  8  W.  &  S. 
405 ;  Latrole  v.  Teirnan,  2  Maryland 
Ch.  474.  Hence  it  has  been  held, 
that  as  trustees  may  often  be  com- 
pelled to  unite  in  acts  or  receipts,  in 
order  to  prevent  the  business  of  the 
trust  from  suffering,  they  should  not 
be  held  liable,  when  the  concurrence 
has  been  merely  formal  and  nominal. 
Executors,  however,  are  in  no  case 
obliged  to  act  jointly,  each  having  full 
power  to  dispose  of  the  assets;  Hall 
V.  Carter,  8  Georgia,  388.  And  they 
have,  consequently,  been  held  to  be 
estopped  from  showing,  that  their  con- 
currence in  each  other's  acts,  which 
was  not  necessary  in  point  of  form,  was 
merely  formal ;  anie,  459.  The  pro- 
priety of  such  an  estoppel  has,  how- 
ever, been  questioned,  and  it  cannot 
be  considered  as  absokitely  and  finally 
established;  Hall  v.  Carter,  Story, 
Eq.  sect.  1281,  1282.  In  Monell  v. 
Monell,  ante,  470,  Chancellor  Kent 
seems  to  have  inclined  to  the  idea  that 
the  conclusion  of  ajoint  receipt,  should 
not  be  absolute  in  the  case  either 
of  trustees  or  executors.  And  in 
Manahan  v.  Gibbons,  19  Johnson, 
427,  where  the  effect  of  joining  in  a 
receipt,  on  executors,  was  treated  by 
the  chancellor  as  an  open  question,  he 
expressed  an  opinion,  that  the  true 
rule  would  be  found,  in  holding  with 


Lord  Northington  in  Westley  v.  Clarke, 
1  Eden,  357,  that  no  one  occupying 
a  fiduciary  capacity,  should  be  charged 
for  more  than  he  has  actually  received, 
although  the  fact  of  joining  in  an  ao- 
knowledgment,  which  is  strong  evi- 
dence against  trustees  of  an  actual  re- 
ceipt, must  be  regarded  as  still  stronger 
in  that  of  executors.  And  in  Sterrett's 
Appeal,  2  Penna.  219,  and  Jones's 
Appeal,  (ante,  469,)  the  Supreme 
Court  of  Pennsylvania  inclined  to  the 
milder  and  more  reasonable  doctrine, 
that  no  penalty  should  be  inflicted 
either  on  a  trustee  or  executor,  for  a 
default  in  which  he  has  not  shared,  un- 
less he  has  been  guilty  of  neglect  in  not 
taking  proper  measures  to  prevent  it. 
All  the  authorities  appear  to  agree 
on  the  point,  that  where  a  trustee, 
executor  or  guardian,  has  gone  so  far 
in  the  management  of  the  trust,  as 
actually  to  have  received  any  portion 
of  the  funds,  he  is  bound  to  see  to 
their  proper  application  in  person,  and 
cannot  exonerate  himself  from  liabili- 
ty, by  handing  them  over  to  a  co- 
trustee or  executor  for  investment 
or  distribution ;  Sterrett's  Appeal; 
Clark's  Appeal,  6  Harris,  175;  Mum- 
ford  V.  Murray,  6  Johns.  Ch.  1 ;  Ray 
V.  Doughty,  4  Blackford,  115;  Ed- 
monds V.  Grenshaw,  14  Peters,  166 ; 
Sparhawk  v.  Buell,  9  Vermont,  41; 
Worth  V.  M'Aden,  1  Dev.  &  Bat.  Ch. 
199  ;  Graham  v.  Davidson,  2  Dev.  & 
Bat.  Eq.  155;  Hughlett  v.  Hughleti, 
5  Humphreys,  453 ;  the  general  rule 
being,  that  a  trustee  is  answerable  for 
the  proper  management  of  the  fund 
from  the  moment  it  comes  into  his 
hands  for  safe-keeping,  until  it  is  in- 
vested or  finally  paid  over  in  pursu- 
ance of  the  trust;  Nyce's  Appeal,  5 
W.  &  S.  254 ;  The  Comm.onweaUh  v. 


TOWNLBT     V.     SHERBORNE. — BEICE     V.     STOKES. 


473 


M'Alister,  4  Casey,  480 ;  M' Murray 
V.  Montgomery,  2  Swan,  374  j  Dea- 
derick  v.  Gantrell,  10  Yerger,  263. 
And  it  was  said  in  Sterrett's  Appeal, 
that  if  any  exception  can  be  made  to 
this  principle,  it  must  be  on  the 
ground  of  necessity,  and  not  of  con- 
venience. 

TYhen  trustees  enter  into  an  express 
obligation  to  be  answerable  for  each 
other,  on  assuming  the  trust,  their 
liability  will  of  course  be  co-extensive 
with  their  engagement.  But  even  in 
this  case  it  will  not  be  construed  as 
continuing  longer  than  the  continu- 
ance of  the  joint  interest  and  authority 
to  which  it  relates,  and  will  not  have 
the  effect  of  making  the  estate  of  a 
deceased  trustee  liable  for  a  default 
committed  after  his  death,  by  his  as- 
sociate in  the  trust ;  Brazier  v.  Olarh, 
5  Pick.  96;  Toiime  v.  Ammidown, 
20  Id.  535. 

The  rule  in  some  of  the  states  in 
this  country,  approaches  very  nearly 
to  that  which  prevails  in  England, 
and  while  permitting  a  trustee  to  in- 
vest either  in  real  or  government  secu- 
rities, makes  him  answerable  for  going 
beyond  or  outside  of  these  limits,  even 
when  the  investment  has  been  made 
in  good  faith,  and  cannot  justly  be 
said  to  indicate  a  want  of  diligence  or 
prudence ;  Gray  v.  Fox,  Saxton,  259; 
Moore  V.  Hamilton,  4  Florida,  112; 
Acherman  v.  Emott,  4  Barbour,  626; 
Nyce's  Estate,  5  W.  &  S.  254 ;  Wor- 
rell's Appeal,  9  Barr,  508  ;  Morris  v. 
Wallace,  3  Id.  319;  The  Common- 
wealth V.  M'Alister,  4  Casey,  480; 
Hemphill's  Estate,  6  Harris,  303. 
Thus  in  Worrell's  Appeal,  a  guardian 
was  held  responsible  for  an  investment 
in  the  stock  of  the  Schuylkill  Naviga- 
tion Company,  although  the  company 


was  in  good  credit,  and  paying  large 
dividends  when  the  investment  was 
made,  and  the  evidence  negatived  any 
wilful  neglect  on  his  part,  by  showing 
that  he  had  chosen  the  same  repository 
for  his  fortune  and  for  that  of  his  ward. 
And  in  Hemphill's  Appeal,  the  re- 
strictions thus  imposed,  were  said  to  be 
too  inflexible,  to  be  relaxed  by  proof 
that  the  testator  was  in  the  habit  of 
making  investments,  of  the  same  na- 
ture as  those  which  caused  the  loss, 
and  would  probably  have  approved 
of  what  had  been  done,  had  he  been 
living.  A  similar  view  was  taken 
in  Acltraman  v.  Emott,  and  trustees 
held  to  be  bound  to  invest  in  real  or 
government  securities;  while  it  was 
said  in  Gray  v.  Fox,  that  an  invest- 
ment in  personal  security  only,  would 
be  at  the  risk  of  the  trustee,  and  that 
his  safe  course  was,  to  buy  the  stock 
of  the  state  government,  or  that  of 
the  United  States,  or  when  neither 
could  be  had,  to  lend  on  bond  and 
mortgage.  In  Moore  v.  Hamilton,  4 
Florida,  112,  a  trustee  was  said  to  be 
precluded  from  trusting  merely  to  per- 
sonal credit  or  responsibility,  and 
bound  to  have  the  security  afforded 
by  real  estate;  and  in  Spear  v.  Spear, 
9  Bichardson,  Eq.  184,  the  court  took 
a  similar  view  of  the  obligations  of  a 
guardian,  overruling  Sweet  v.  Sweet,  1 
Speer,  Eq.  309,  and  saying  that  those 
who  held  the  funds  of  others,  should 
invest  them  in  public  stocks,  mort- 
gages, or  other  real  securities,  or  at 
the  very  least  in  the  bonds  of  respon- 
sible persons,  with  proper  sureties. 
In  some  of  the  states,  however,  a  much 
broader  scope  is  given,  and  trustees 
are  permitted  to  range  through  the 
whole  field  of  investment,  without  any 
other  cheek  or  obligation,  than  that  of 
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not  falling  short  of  that  reasonable 
care  and  diligence,  which  every  pru- 
dent man  exercises  in  the  manage- 
ment of  his  own  business;  Har- 
vard College  v.  Amory,  9  Pick.  446 ; 
Lovell  V.  Minot,  20  Id.  116.  Thus 
it  was  said  in  Harvard  College  v. 
Amory,  that  all  that  could  be  asked 
of  a  trustee  was,  that  he  should  con. 
duct  himself  properly,  and  exercise  a 
sound  discretion;  while  in  Lovel  v. 
Minot,  the  English  rule  was  said  to 
be  entirely  inapplicable,  and  a  truste^ 
held  not  to  be  responsible  for  the  loss 
of  money  loaned  on  personal  security, 
with  a  collateral  pledge  of  the  stock 
of  a  manufacturing  company.  The 
courts  of  Maryland  have  also  refused 
to  follow  the  English  decisions,  and 
hold  that  trust  funds  may  be  properly 
invested  in  the  purchase  of  the  stock 
of  a  bank  or  other  similar  institution, 
unless  there  are  specific  objections 
to  the  investment  other  than  those  in- 
herent in  its  own  nature;  Hammond 
V.  Hamm,ond,  2  Bland,  306 ;  Gray  v. 
Lynch,  8  Gill,  403 ;  Murray  v.  Fei- 
nour,  2  Maryland  Ch.  418. 

We  have  seen  that  the  express  direc- 
tions of  the  testator,  as  to  the  manner  in 
which  his  funds  shall  be  invested,  are 
binding  on  his  executors  and  trustees, 
and  preclude  them  from  adopting  any 
other  mode  than  that  which  he  has  pre- 
scribed; Wbodr.  Wood,  5  Paige,  596 ; 
Burrill  V.  Sheil,  2  Barb.  457,  469 ; 
and  it  necessarily  follows,  that  they  will 
not  be  responsible  for  the  consequen- 
ces which  may  follow,  from  pursuing 
the  path  thus  marked  out  for  their 
guidance.  But  it  is  more  difficult  to 
determine,  how  far  the  mode  which 
the  testator  has  adopted,  for  the  dispo- 
sition and  safe-keeping  of  his  property 
in  his  lifetime,  is  to  be  regarded  as 


an  authority  for  allowing  it  to  con- 
tinue in  the  same  channel  after  his 
death,  and  whether  executors  or  trus- 
tees will  be  justified  in  refraining 
from  changing  or  calling  in  invest- 
ments, which  they  would  not  have 
been  authorized  to  make;  but  the 
cases  in  this  country  would  seem  to 
go  beyond  those  in  England,  and 
towards  establishing  the  proposition, 
that  those  who  are  charged  with  the 
execution  of  a  trust,  will  not  be  liable 
for  any  loss  which  may  result  from 
adhering  to  the  course  pursued  by  the 
person  by  whom  it  was  created,  while 
the  property  was  still  within  his  con- 
trol and  disposition ;  Thompson  v. 
Brown,  4  Johnson,  Ch.  619 ;  Barton's 
Estate,  1  Parson,  Eq.  24 ;  Murray  v. 
Feinour,  2  Maryland,  Ch.  418;  Brown 
V.  Campbell,  Hopkins,  233.  It  may 
however  be  thought,  that  some  of 
these  cases  transcend  the  wise  and 
salutary  limits,  within  which  the  dis- 
cretion of  those  who  are  acting  for 
others  should  be  confined,  and  that  an 
executor  or  trustee  should  not  be  per- 
mitted to  excuse  himself,  for  leaving 
the  property  confided  to  his  care  in  a 
dangerous  position,  on  the  ground  that 
it  was  placed  there  by  a  person  who  has 
ceased  to  be  interested  in  its  preserva- 
tion. Many  investments  may  be  safe, 
while  watched  with  the  care  and  cau- 
tion induced  by  the  sense  of  personal 
interest,  and  by  an  owner  who  can 
sell  out  at  a  moment's  notice,  and  yet 
be  eminently  the  reverse  in  the  hands 
of  a  trustee  less  acquainted  with  their 
true  nature,  and  unable  or  unwilling 
to  incur  an  immediate  loss  on  his  own 
responsibility,  for  the  purpose  of  avert- 
ing a  greater  sacrifice  in  the  future. 
That  the  testator  bought,  or  refrained 
from  selling,  can,  therefore,  hardly  be 
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a  sufficient  warrant  for  presuming  that 
he  would  have  wished  the  same  course 
to  be  pursued  by  his  representatives ; 
nor  should  anything  short  of  an  une- 
quivocal expression  of  the  views  and 
wishes  of  one  who  is  deceased,  and  to 
whom  all  stocks  have  become  alike, 
serve  as  a  reason  for  disregarding  the 
interests  of  those  who  have  survived 
him,  and  who  will  be  the  only  suf- 
ferers in  the  event  of  a  loss. 

It  is  hardly  necessary  to  say  that  an 
executor,  trustee,  or  other  person  en- 
trusted with  the  property  or  money  of 
another  in  a  fiduciary  capacity,  cannot 
lend  or  mortgage  it  to  himself,  or  use 
it  in  his  own  business,  for  the  same 
reasons  which  preclude  a  trustee  or 
agent  from  buying  at  his  own  sale,  or 
at  a  sale  of  which  he  has  the  direction; 
ante,  vol.  1,  p.  208;  Mulligan  v.  Wal- 
lace, 3  Richardson,  Eq.  Ill  j  and  the 
law  was  so  held  in  Spear  v.  Spear,  9 
Richardson,  Eq.  184,  with  reference 
to  a  guardian,  overruling  Sweet  v. 
Sweet,  Speer,  Eq.  309,  where  the 
point  had  been  decided  the  other  way. 

A  dictum  in  the  case  of  The  Com- 
monwealth V.  M'Alister,  4  Casey,  480, 
might  convey  the  idea  that  a  deposit  by 
a  trustee  or  executor,  in  a  bank  or  sav- 
ings institution,  stands  on  the  same 
footing  with  an  investment  in  its  stock, 
and  will,  consequently,  render  him  lia- 
ble if  the  institution  in  which  the 
deposit  is  made,  happens  to  fail  be- 
fore it  is  withdrawn.  But  the  error 
of  this  reasoning  is  clearly  shown 
by  the  remark  of  Knox,  J.,  who 
dissented    on    this    point  from   the 


opinion  of  the  court,  that  a  deposit 
is  subject  to  the  control  of  the  person 
by  whom  it  is  made,  and  may  be  re- 
moved at  any  moment,  while  an  in- 
vestment is  necessarily  more  or  less 
permanent,  and  cannot  be  changed, 
except  by  a  sale,  nor  until  some  one 
is  found  who  is  willing  to  purchase. 
Whether,  therefore,  a  trustee  should 
be  answerable  for  the  loss  of  a  deposit 
made  in  the  name  and  to  the  credit  of 
the  trust,  ought,  as  it  would  seem,  to 
depend,  on  whether  the  exigencies  of 
the  trust  were  such  as  to  require  him 
to  have  the  money  on  hand,  and  ready 
for  payment,  for  if  so,  a  deposit  in  a 
solvent  bank  may,  obviously,  be  safer 
than  retaining  it  in  his  own  posses- 
sion ;  Hill  on  Trustees,  375. 

All  the  cases  seem  to  agree,  and 
there  can  be  no  doubt  on  principle, 
that  a  trustee  or  executor  who  makes 
an  investment  or  deposits  money  in 
his  own  name,  without  designating  or 
describing  it  in  some  way  as  the  pro- 
perty of  the  trust,  will  be  responsible 
for  any  loss  which  may  occur  subse- 
quently; Nyce's  Ehtate,  5  W.  &  S. 
254;  Stanley's  Estate,,'^  Barr,  431; 
Royer's  Appeal,  1  Jones,  36;  The 
Commonwealths. Macalister,  4 Casey, 
480;  Jenkins  v.  Walter,  8  Gill  &  J. 
218 ;  Hill  on  Trustees,  376 ;  because 
he  would  otherwise  be  able  to  play 
fast  and  loose  with  his  cestuis  que  trust, 
and  throw  the  hazards  of  his  own 
business  on  them,  by  designating  the 
fund  on  which  the  loss  has  fallen,  as 
theirs,  whether  it  was  or  was  not  so 
in  reality. 
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[*767]  *PEN]Sr  V.  LORD  BALTIMORE. 

MAY  15,  ITSO. 

reported  1  ves.  444. 

Power  op  Court  op  Equity  over  Property  out  op  its  Jurisdiction, 
BY  A  DECREE  IN  PERSONAM.] — Specific  performance  decreed,  of  articles 
executed  in  England,  concerning  boundaries  of  two  provinces  in  America. 

The  bill  was  founded  on  articles  entered  into  between  the  plaintiffs  and  de- 
fendant, 10th  May,  1732,  which  articles  recited  several  matters  as  introduc- 
tory to  the  stipulation  between  the  parties,  and  particularly  letters  patent, 
granted  20th  June,  8  Car.  1,  by  which  the  distinct  property  and  government 
of  Maryland,  under  certain  restrictions,  is  granted  to  the  defendant's  ancestor, 
his  heirs  and  assigns ;  farther,  reciting  charters  or  letters  patent  in  1681,  by 
which  the  province  of  Pennsylvania  is  granted  to  Mr.  William  Penn  and  his 
heirs ;  and  stating  a  title  to  the  plaintiffs,  derived  from  James,  Duke  of  York, 
to  the  three  lower  counties,  by  two  feoffments,  both  bearing  date  24th  of 
August,  1682.  The 'articles  recite,  that  several  controversies  had  been  be- 
tween the  parties,  concerning  the  boundaries  and  limits  of  these  two  provinces 
and  three  lower  counties ;  and  make  a  particular  provision  for  settling  them, 
by  drawing  part  of  a  circle  about  the  town  of  Newcastle ;  and  a  line  to  ascer- 
tain the  boundaries  between  Maryland  and  the  three  lower  counties ;  and  a 
provision  in  what  manner  that  circle  and  line  should  run  and  be  drawn;  and 
that  commissioners  should  do  it  in  a  certain  limited  time,  the  final  time  for 
which  was  on  or  before  the  25th  of  December,  1733.  There  was,  beside,  a 
P^wjiQ-j  provision  in  the  articles,  that  if  there  should  be  a  want  of  a  *quorum 
of  commissioners  meeting  at  any  time,  the  party  by  default  of  whose 
commissioners  the  articles  could  not  be  carried  into  execution,  should  forfeit 
the  penalty  of  £5000  to  the  other  party ;  and  a  provision  for  making  convey- 
ances of  the  several  parts  from  one  to  the  other  in  these  boundaries,  and  for 
enjoyment  of  the  tenants  and  landholders. 

The  bill  was  for  a  specific  performance  and  execution  of  the  articles ;  what 
else  was  in  the  cause,  came  by  way  of  argument  to  support,  or  objection  to 
impeach,  this  relief  prayed. 

When  the  cause  came  on  before,  it  was  ordered  to  stand  over,  that  the  at- 
torney-general should  be  made  a  party;'  who  now  left  it  to  the  Court  to  make 
a  decree,  so  as  not  to  prejudice  the  right  of  the  crown. 

The  first  objection  for  defendant  was,  that  this  Court  has  not  jurisdiction 

1  See  Ridg.  Ca.  t.  Hardw.  444. 
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nor  ought  to  take  cognizance  of  it,  for  that  the  jurisdiction  is  in  the  king  in 
council. 

Second  objection,  that,  if  there  is  not  an  absolute  defect  of  jurisdiction 
in  this  Court,  yet,  being  a  proprietary  government  and  a  feudary  seigniory 
held  of  the  crown,  who  has  the  sovereign  dominion,  the  parties  have  no  power 
to  vary  or  settle  the  boundaries  by  their  own  acts;  for  such  agreement  to  set- 
tle boundaries,  and  to  convey  in  consequence,  amounts  to  an  alienation,  which 
these  lords  proprietors  cannot  do.  But  supposing  they  may  alien  entirely, 
they  cannot  alien  a  parcel,  as  that  is  dismembering,  for  which  there  is  a  rule 
in  the  feudal  books  concerning  feuda  indivisibilia. 

Thirdly,  this  agreement  ought  not  to  be  carried  into  execution  by  this  Court, 
as  it  affects  the  estates,  rights,  and  privileges  of  the  planters,  tenants,  and  in- 
habitants within  the  district,  and  the  tenure  and  law  by  which  they  live,  with- 
out their  consent. 

Fourthly,  supposing  all  this  answered,  yet  this  agreement  is  not  proper  to 
be  established,  from  the  general  nature  and  circumstances.  First,  as  it  is 
merely  voluntary,  and  the  Court  never  decrees  specifically  without  a  p^^„Q-, 
*consideration ;  secondly,  as  the  time  for  performance  is  lapsed;  ■-  -■ 
thirdly,  that  these  articles  are  in  nature  of  submission  to  arbitration,  which 
cannot  be  supplied  by  interposition  and  act  of  this  Court ;  fourthly,  that  de- 
fendant was  imposed  on  or  surprised  in  making  this  agreement;  fifthly,  that, 
if  there  was  no  imposition  or  fraud,  defendant  grossly  mistook  his  original 
right,  and,  under  that  mistake  and  ignorance,  the  articles  were  founded  and 
framed ;  sixthly,  the  agreement  in  some  material  parts  is  so  uncertain,  that  it 
cannot  be  decreed  with  certainty,  according  to  the  intent  of  the  parties,  for 
that  no  centre  is  fixed,  without  which  it  is  impossible  to  make  a  circle ;  nor  is 
it  sufficiently  described,  whether  it  should  be  a  circle  with  a  radius  of  twelve 
miles,  or  only  a  periphery  of  twelve  miles;  seventhly,  there  is  a  covenant  for 
mutual  conveyances,  whereas  the  plaintifis  have  no  estates  in  the  lower  coun- 
ties, so  as  to  make  an  effectual  conveyance  to  defendant;  and  an  agreement 
must  be  decreed  entirely,  or  not  at  all.  On  the  plaintiff's  own  showing  the 
legal  estate  and  property  is  in  the  Crown ;  so  that,  at  most,  they  have  but  an 
equitable  right,  in  which  the  Crown  is  trustee ;  and  then,  this  Court  cannot 
decree  a  conveyance.  In  SeeveY.  AUmmet/- General,  1741,  lands  were  de- 
vised to  a  wife,  and  after  her  death,  to  be  sold,  and  the  money  to  be  divided 
among  the  plaintiffs.  The  testator  died  without  heirs,  so  that  the  legal  inter- 
est in  the  estate  descended  to  the  Crown,  but  with  a  trust  to  be  sold.  On  a 
bill  to  have  the  will  established,  and  to  hold  against  the  Crown,  or  the  lands 
sold,  his  Lordship  dismissed  the  bill,  and  said,  where  the  Crown  was  trustee, 
the  Court  has  no  jurisdiction  to  decree  a  conveyance,  but  they  must  go  to  a 
petition  of  right ;  eighthly,  this  Court  cannot  make  an  effectual  decree  in  the 
cause,  nor  enforce  the  execution  of  their  own  judgment. 

Lord  Chancellor  Hardwicke. — I  directed  this  cause  to  stand  over  for 
judgment,  not  so  much  from  any  doubt  of  what  was  the  justice  of  the  case,  as 
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by  reason  of  the  nature  of  it,  the  great  consequence  and  importance, 
L  J  and  *the  great  labor  and  ability  of  the  argument  on  both  sides,  it 
being  for  the  determination  of  the  right  and  boundaries  of  two  great  provin- 
cial governments  and  three  counties ;  of  a  nature  worthy  the  judicature  of 
a  Roman  senate,  rather  than  of  a  single  judge ;  and  my  consolation  is,  that 
if  I  should  err  in  my  judgment,  there  is  a  judicature,  equal  in  dignity  to  a 
Roman  senate,  that  will  correct  it. 

It  is  unnecessary  to  state  the  case  on  all  the  particular  circumstances  of 
evidence,  which  will  fall  in  more  naturally,  and  very  intelligibly,  under  the 
particular  points  arising  in  the  cause. 

The  relief  prayed  must  be  admitted  to  be  the  common  and  ordinary  equity 
dispensed  by  this  Court,  the  specific  performance  of  agreements  being  one  of 
the  great  heads  of  this  Court,  and  the  most  useful  one,  and  better  than  da- 
mages at  law,  so  far  as  relates  to  the  thing  in  specie,  and  more  useful  in  a  case 
of  this  nature  than  in  most  others,  because  no  damages  in  an  action  of  cove- 
nant could  be  at  all  adequate  to  what  is  intended  by  the  parties,  and  to  the 
utility  to  arise  from  this  agreement,  viz.,  the  settling  and  fixing  these  bounda- 
ries in  peace,  to  prevent  the  disorder  and  mischief  which,  in  remote  countries 
distant  from  the  seat  of  government,  are  most  likely  to  happen,  and  most  mis- 
chievous. Therefore,  the  remedy  prayed  by  a  specific  performance  is  more 
necessary  here  than  in  other  cases,  provided  it  is  proper  in  other  respects; 
and  the  relief  sought  must  prevail,  unless  sufficient  objections  are  shown  by 
defendant,  who  has  made  many  and  various  for  that  purpose. 

First,  the  point  of  jurisdiction  ought  in  order  to  be  considered,  and,  though 
it  comes  late,  I  am  not  unwilling  to  consider  it.  To  be  sure,  a  plea  to  the 
jurisdiction  must  be  offered  in  the  first  instance,  and  put  in  primo  die; 
and  answering  submits  to  the  jurisdiction,  much  more  when  there  is  a  pro- 
ceeding to  hearing  on  the  merits,  which  would  be  conclusive  at  common  law; 
yet  a  court  of  equity,  which  can  exercise  a  more  liberal  discretion  than  com- 
mon law  courts,  if  a  plain  defect  of  jurisdiction  appears  at  the  hearing,  will 
no  more  make  a  decree  than  *where  a  plain  want  of  equity  appears. 
L  J  It  is  certain,  that  the  original  jurisdiction,  in  cases  of  this  kind  relat- 
ing to  boundaries  between  provinces,  the  dominion  and  proprietary  govern- 
ment is  in  the  King  and  Council;  and  it  is  rightly  compared  to  the  cases  of 
the  ancient  commotes  and  lordships  marches  in  Wales;  in  which,  if  a  dispute 
is  between  private  parties,  it  must  be  tried  in  the  commotes  or  lordships;  but 
in  those  disputes,  where  neither  had  jurisdiction  over  the  other,  it  must  be 
tried  by  the  King  and  Council ;  and  the  King  is  to  judge,  though  he  might 
be  a  party,  this  question  often  arising  between  the  Crown  and  one  lord  proprie- 
tor of  a  province  in  America.  So,  in  the  case  of  the  marches,  it  must  be 
determined  in  the  King's  Courts,  who  is  never  considered  as  partial  in  these 
eases,  it  being  the  judgment  of  his  Judges  in  B.  R.  and  Chancery.  So,  where 
before  the  King  and  Council,  the  King  is  to  judge,  and  is  no  more  to  be  pre- 
sumed partial  in  one  case  than  in  the  other.  This  Court,  there/ore,  has  no 
original  Jurisdiction  on  the  direct  question  of  the  original  right  of  the  hounda- 
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ries;  and  this  hill  does  not  stand  in  need  of  that.  It  is  founded  on  articles 
executed  in  England  under  seal,  for  mutual  consideration,  which  gives  juris- 
diction to  the  King's  Courts,  both  of  law  and  in  equity,  whatever  he  the  sub- 
ject-matter. An  action  of  covenant  could  be  brought  in  B.  K.  or  C.  B.,  if 
either  side  committed  a  breach ;  so  might  there  be  for  the  £5000  penalty, 
without  going  to  the  Council.  There  are  several  cases  wherein  collaterally, 
and  by  reason  of  the  contract  of  the  parties,  matters  out  of  the  jurisdiction 
of  the  Court  originally,  will  be  brought  within  it.  Suppose  an  order  by  the 
King  and  Council,  in  a  cause,  wherein  the  King  and  Council  had  original 
jurisdiction,  and  the  parties  enter  into  an  agreement  under  hand  and  seal  for 
performance  thereof, — a  bill  must  be  in  this  Court  for  a  specific  performance, 
and,  perhaps,  it  will  appear  this  is  almost  literally  that  case.  The  reason  is, 
because  none  but  a  court  of  equity  can  decree  that.  The  King  in  Council  is 
the  proper  judge  of  the  original  right;  and  if  the  agreement  was  fairly  en- 
tered into  and  signed,  the  *King  in  Council  might  look  on  that,  and 
allow  it  as  evidence  of  the  original  right ;  but  if  that  agreement  is  L  "  J 
disputed,  it  is  impossible  for  the  King  in  Council  to  decree  it  as  an  agree- 
ment. That  Court  cannot  decree  in  personam  in  England,  unless  in  certain 
criminal  matters,  being  restrained  therefrom  by  stat.  16  Car.  1,  c.  10,  and 
therefore,  the  Lords  of  the  Council  have  remitted  this  matter  very  properly 
to  be  determined  in  another  place,  on  the  foot  of  the  contract.  The  con- 
science of  the  party  was  bound  by  this  agreement;  and,  being  within  the  juris- 
diction of  this  Court,  which  acts  in  personam,  the  Court  may  properly  decree 
it  as  an  agreement,  if  a  foundation  for  it.  To  go  a  step  farther,  as  this  Court 
collaterally,  and  in  consequence  of  the  agreement,  judges  concerning  matters 
not  originally  in  its  jurisdiction,  it  would  decree  a  performance  of  articles  of 
agreement  to  perform  a  sentence  in  the  Ecclesiastical  Court,  just  as  a  court  of 
law  would  maintain  an  action  for  damages  in  breach  of  covenant. 

As  to  the  second  objection  :  If  it  was  so,  it  would  be  very  unfortunate;  for 
suits  and  controversies  might  be,  for  that  reason,  endless;  and  this  has  sub- 
sisted above  seventy  years.  This  objection  is  insisted  on  at  the  bar,  and  not 
by  the  answer.  The  subordinate  proprietors  may  agree  how  they  will  hold 
their  rights  between  themselves ;  and,  if  a  proper  suit  is  before  the  King  in 
Council,  on  the  original  right  of  these  boundaries,  the  proprietors  might  pro- 
ceed therein  without  making  any  other  parties  except  themselves.  In  this 
respect  also,  it  is  properly  compared  to  the  case  of  lordships,  marches,  and  to 
counties  palatine.  When  the  marches  subsisted,  there  might  be  a  suit  in  B. 
R.  concerning  their  boundaries ;  and  the  lord  of  each  march  in  question  need 
be  the  only  party.  If  a  matter  of  equity  arose,  either  of  the  lordship's  marches 
might  have  sued  in  equity  to  settle,  because  this  is  the  king's  court  of  general 
jurisdiction  as  to  matters  of  equity ;  and  an  agreement  between  the  parties  re- 
lative to  these  boundaries,  if  proper  in  other  respects,  to  carry  it  *into 
a  specific  performance,  is  a  matter  of  equity.  The  Court  might,  in-  [*7^3] 
deed,  by  reason  of  their  tenure,  require  the  Attorney-General  to  be  made  a 
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party,  to  know  if  ie  had  anything  to  object ;  but  then,  might  hold  plea  of  the 
cause.  Suppose  both  counties  palatine  were  in  subjects'  hands,  (as  both  have 
been  formerly,)  and  subsisted  so,  and  a  question  had  arisen  concerning  the 
boundaries  of  these  two  counties  palatine,  and  the  respective  Earls  Palatine 
had  entered  into  articles  concerning  these  boundaries,  this  Court  would  have 
held  plea  of  such  articles  as  well  as  concerning  the  boundaries  of  manors, 
seigniories,  and  honors ;  for  these  are  honors,  only  a  franchise  of  a  higher 
nature.  To  say  that  such  a  settlement  of  boundaries  amounts  to  an  alienation 
is  not  the  true  idea  of  it ;  for  if  fairly  made,  without  collusion,  (which  can- 
not be  presumed,)  the  boundaries  so  settled  are  to  be  presumed  to  be  the  true 
and  ancient  limits.  But  suppose  it  savors  in  some  degree  of  an  alienation, 
why  ought  it  not  to  be  ?  There  is  no  occasion  to  determine  that,  nor  will  I ; 
but  it  is  a  new  notion,  that  the  lords  proprietors  of  these  provinces  may  not 
alien  to  natural-born  subjects.  ,  This  is  no  opinion ;  but  the  grants  themselves 
are  framed  so  as  to  be  most  open  to  alienation  j  being  grants  to  them  and  their 
heirs,  to  be  held  in  common  socage,  not  in  capite  of  the  Crown,  but  as  Wind- 
sor castle  is.  What  rule  of  law  is  there,  that  lands  or  a  franchise  granted  to 
be  held  in  common  socage,  not  in  capite,  but  as  a  particular  honor  or  manor, 
cannot  be  aliened  without  license  ?  All  the  objections  concerning  knights' 
service  or  capite  lands,  are  out  of  the  case,  and  the  Act  7  &  8  Will.  3,  c.  22, 
s.  16,  supposes  the  proprietors  may  alien  to  a  natural-born  subject.  The  first 
words  of  the  clause  there  are,  that  they  and  their  assigns  may  be  restrained 
from  alienating  without  license,  which  supposes  that  it  was  assigned,  and  this 
appears  in  the  case  of  Carolina.  As  to  the  not  alienating  a  parcel,  the  rule 
cited  out  of  the  feudists  is  not  applicable,  those  books  treating  of  different 
tenures ;  but  I  admit  neither  of  these  proprietors  could  dismember  their  pro- 
vinces, so  as  to  alter  *the  nature  of  the  thing  granted,  and  thereby 
L  J  bind  the  Crown,  of  whom  they  held ;  for  the  tenure  and  services 
would  still  remain  on  the  whole,  and  the  Crown  might  demand  the  whole  ser- 
vices from  either.  It  is,  therefore,  something  like  the  case  of  the  office  of 
high  constable  of  England,  held  by  tenure  of  grand  sergeanty ;  which  was 
very  extraordinary,  to  hold  the  manors  by  tenure  of  such  an  office.  In  Kel. 
170,  and  Dy.  285,^  the  Judges  reported  their  opinion  to  King  Henry  8,  that 
the  tenure  was  not  extinct  by  the  division,  but  that  the  king  had  a  right  to 
insist  on  the  performance  of  that  office  from  the  Duke  of  Buckingham,  by 
reason  of  his  moiety;  biit  this  exacting  the  performance  of  the  service  from 
either  subject  is  at  the  king's  pleasure  to  do  or  not.  This  is  an  instance,  that, 
in  honors  and  tenures  of  this  kind,  the  king  cannot  be  prejudiced  by  any  alien- 
ation, division,  or  severance  between  the  parties ;  and  if  material  services  are 
reserved  on  the  grant,  (though  here  it  is  by  fealty  only,  in  lieu  of  all,)  the 
entire  services  might  be  exacted  from  either,  not  being  apportionable.  But 
the  settling  limits  is  not  a  dismembering,  and  if  a  license  to  do  this  was  neces- 
sary from  the  Crown,  in  law  or  policy,  it  sufficiently  appears  there  was  such ; 

1  1  Inst.  106,  149,  165. 
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for  it  appears,  by  Orders  of  Council  made  in  1685  and  1709,  the  Crown  has 
not  only  recommended,  but  ordered,  this  division  to  be  made,  so  far  as  respects 
the  three  lower  counties,  as  to  which  there  is  no  dismembering;  for  the  divid- 
ing line  is  thereby  exactly  the  same ;  indeed,  the  circle  is  not  within  these 
Orders ;  but  as  to  that  no  difficulty  can  arise. 

As  to  the  third  objection  :  The  tenure  of  the  planters,  &c.,  remain  just  the 
same  as  before,  and  is  preserved  by  this  agreement.  The  proprietors  could 
not  prejudice  them  by  their  agreement;  but  if  they  could,  oare  is  taken  by 
the  agreement  to  preserve  them.  The  King  of  England  is  still  their  sove- 
reign and  supreme  lord ;  both  charters  require  the  law  of  the  respective  pro- 
vinces should  be  conformable  to  the  law  of  England,  as  near  as  could  be. 
Consider  to  what  this  objection  goes  :  in  lower  instances,  in  the  case  of  manors 
and  honors  in  *Bngland,  which  have  different  customs  and  by-laws 
frequently,  yet,  though  different,  the  boundaries  of  these  manors  may  L  J 
he  settled  in  suits  between  the  lords  of  these  manors,  without  making  the 
tenants  parties  ;  or  may  be  settled  by  agreement,  which  this  Court  will  decree, 
without  making  the  tenants  parties,  though  in  case  of  fraud,  collusion,  or  pre- 
judice to  the  tenants,  they  will  not  be  bound  ;  but,  notwithstanding,  it  is  bind- 
ing on  the  parties,  and  to  be  established  as  to  them.  Suppose  two  bordering 
manors  had  been  granted  out  in  tail  in  recompense  of  services,  the  reversion 
in  fee  to  the  Crown  ;  in  a  suit  between  the  lords  concerning  the  boundaries,  it 
is  not  necessary  to  make  the  king  or  tenants  parties  to  this  suit.  Indeed,  the 
Crown  would  not  be  bound  by  that  agreement  or  decree ;  but  it  is  still  bind- 
ing between  the  parties.  But  in  this  case  the  same  final  answer  occurs  that 
does  under  the  other  objection,  viz.  that  if  there  is  no  fraud  or  collusion,  it 
must  be  presumed  to  be  the  true  limits,  being  made  between  the  parties  in  an 
adversary  interest,  each  concerned  to  preserve  his  own  limits,  and  no  pecuni- 
ary or  other  compensation  pretended.  And,  (abstracted  from  the  general 
question  of  want  of  jurisdiction,)  suppose  either  party  insisted  there  was  such 
a  breach  of  the  proviso  here,  as  incurred  the  penalty,  and  brought  debt  in  B. 
R.  for  that  penalty,  and  the  defendant  there  brought  a  bill  here  to  be  relieved, 
(which  probably  would  have  been  done,)  the  Court  must  have  relieved  against 
the  penalty,  on  performance  of  the  articles ;  judging  on  the  terms  of  the  re- 
lief, and  dispensing  with  the  point  of  time,  the  Court  could  not  have  avoided 
it.  Then  how  does  this  case  differ  ?  For  it  will  not  be  pretended  the  King 
in  Council  would  have  had  plea  in  that  case  ;  it  must  have  come  into  the  king's 
courts  of  equity,  which  must  have  judged  of  the  manner  of  performing  that 
agreement. 

The  next  head  of  objection  is  taken  from  the  general  nature  and  circum- 
stances of  the  agreement. 

First,  it  is  true,  the  Court  never  decrees  specifically  without  a  considera- 
tion :    but  this  is  not  without  consideration ;  *for  though   nothing 
valuable  is  given  on  the  face  of  the  articles  as  a  consideration,  the   L  ' '°J 
settling  boundaries,  and  peace  and  quiet,  is  a  mutual  consideration  on  each 
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side,  and  in  all  cases  make  a  consideration  to  support  a  suit  in  this  Court  for 
performance  of  the  agreement  for  settling  the  boundaries.' 

The  objection  of  the  time  for  performance  being  lapsed  may  be  answered; 
for  it  is  the  business  of  this  Court  to  relieve  against  lapse  of  time  in  perform- 
ance of  an  agreement,  and  especially  where  the  non-performance  has  not 
arisen  by  default  of  the  party  seeking  to  have  a  specific  performance,  as  it 
plainly  does  not  here. 

Next,  these  articles  are  not  like  submission  to  arbitration.  In  those  cases, 
generally  the  time  is  conditional  so  as  determination  be  made  by  such  a 
day ;  here  the  line  and  circle  are  agreed  on  by  distinct,  independent  cove- 
nants, and  that  they  shall  form  the  boundaries  of  these  tracts  of  land  ;  this, 
therefore,  is  a  particular,  certain,  specific  contract  of  the  parties,  that  there 
shall  be  the  boundaries  ;  nothing  left  to  the  judgment  of  the  commissioners, 
who  are  merely  ministerial,  to  run  the  line,  &c.,  according  to  the  agreement, 
and  set  the  marks.  Therefore,  it  is  not  like  an  award,  but  is  an  agreement, 
which  this  Court  will  see  pursued. 

As  to  any  imposition  or  surprise,  the  evidence  is  clearly  contrary  thereto. 
It  would  be  unnecessary  to  enter  into  the  particulars  of  that  evidence ;  but 
it  appears,  the  agreement  was  originally  proposed  by  the  defendant  himself; 
he  himself  produced  the  map  or  plan  afterward  annexed  to  the  articles;  he 
himself  reduced  the  heads  of  it  into  writing,  and  was  very  well  assisted  in 
making  it :  and  farther,  that  there  was  a  great  length  of  time  taken  for  con- 
sideration and  reducing  it  to  form.  But  there  is  something  greatly  support- 
ing this  evidence,  viz.  the  defect  of  evidence  on  the  part  of  the  defendant, 
which  amounts  to  stronger  negative  evidence  than  if  it  was  by  witnesses;  for 
it  was  in  his  own  power  to  have  shown  it,  if  otherwise.  Then,  am  I  to  pre- 
sume he  was  imposed  on,  in  a  plan,  too,  sent  to  himself  by  his  own  agents  ? 
As  to  the  plan  itself,  *it  was  in  his  own  power :  with  regard  to  the 
L  J  original  of  these  minutes  of  the  agreement,  wrote  by  himself,  though 
ordered  by  the  Court  to  be  produced,  they  are  not  produced  ;  which  negative 
evidence  supports  the  evidence  of  the  fairness  of  carrying  on  this  agreement 
on  the  part  of  the  plaintiffs. 

I  admit,  that,  though  no  imposition  or  fraud,  yet  a  plain  mistake  contrary 
to  the  intent,  would  be  a  ground  not  to  decree  specific  performance.  But  con- 
sider the  evidence  thereof:  the  defendant  and  his  ancestors  were  conversant 
in  this  dispute  about  fifty  years  before  this  agreement  was  entered  into,  and 
had  all  opportunities;  therefore,  no  ignorance,  want  of  information,  or  mis- 
take, are  to  be  presumed ;  and  in  cases  of  this  kind,  after  an  agreement,  and 
plain  mistake  contrary  to  intent  of  parties  not  shown,  it  is  not  necessary  for 
the  Court  to  resort  to  the  original  right  of  the  parties  ;  it  is  sufficient  if  doubt- 
ful. To  consider  the  points  in  dispute  ;  and  first,  upon  the  defendant's  char- 
ter, in  which  it  is  insisted  the  whole  40th  degree  of  north  latitude  is  included, 
and  if  so,  that  it  is  not  to  be  limited  by  any  recital  in  the  preamble.     There 

'  And  see  Stapiiton  v.  Stapilton,  and  note,  ante. 
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is  great  foundation  to  say,  the  computations  of  latitude  at  the  time  of  the  grant 
vary  much  from  what  they  are  at  present ;  and  that  they  were  set  much  lower 
anciently  than  what  they  are  now,  as  appears  by  Mr.  Smith's  book,  which  is 
of  reputation ;  but  I  do  not  rely  on  that,  for  the  fact  is  certainly  so.     But 
whatever  that  was,  does  it  take  it  in  by  the  description  ?    It  comes  to  the  ques- 
tion, whether  the  usque  ad  is  inclusive  or  exclusive  ;  therefore,  however  de- 
scribed, the  same  question  remains.     But  there  is  another  argument  used  by 
the  plaintiiFs  to  restrain  the  defendant's  charter  from  taking  in  the  whole  40th 
degree,  viz.  the  recital  of  it;  for  the  plaintifiFs  say,  the  information,  given  to 
the  Crown  by  Lord  Baltimore,  was,  that,  this  part  was  land  uncultivated  and 
possessed  by  barbarians  ;  whereas,  it  was  not  so,  but  possessed  by  Dutch  and 
Swedes ;  and,  therefore,  the  king  was  deceived  in  his  grant.     There  is  con- 
siderable evidence  that  Dutch  and  Swedes  were  settled  on  the  east  part  of  that 
country;  but  *this  is  said  to  be  no  deceit  on  the  Crown;  for,  though 
some  stragglers  were  settled  there,  yet,  if  not  recognized  by  the  Crown,   L         J 
that  is  not  a  settlement.     I  am  of  a  different  opinion ;  for,  in  these  countries 
it  has  been  always  taken,  that  that  European  country  which  has  first  set  up 
marks  of  possession  has  gained  the  right,  though  not  formed  into  a  regular 
colony ;  and  that  is  very  reasonable  on  the  arguments  on  which  they  pro- 
ceeded.    Then,  will  not  that  affect  the  grant  ?      If  the  fact  was  so,  that 
would  be  as  great  deceit  on  the  Crown,  in  notion  of  law,  as  any  other  matter 
arising  from  the  information  of  the  party ;  because  such  grants  tend  to  involve 
this  Crown  in  wars  and  disputes  with  other  nations ;  nor  can  there  be  a  greater 
deceit  than  a  misrepresentation  tending  to  such  a  consequence ;  which  would 
be  a  ground  to  repeal  the  letters  patent  by  scire  facias.     Next,  consider  the 
dispute  on  Penn's  charter,  which  grants  to  him  all  that  tract  of  land  in  Ame- 
rica, from  twelve  miles  distance  from  Newcastle  to  the  43rd  degree  of  north 
latitude,  &c.,  under  which  the  plaintiffs  do  not  pretend  a  title  to  the  three 
lower  counties,  which  relate  to  the  two  feoffments  in  1682.     Upon  that  char- 
ter it  is  clear,  by  the  proof,  that  the  true  situation  of  Cape  Henlopen  is  as  it 
is  marked  in  the  plan,  and  not  where  Cape  Cornelius  is,  as  the  defendant  in- 
sists ;  which  would  leave  out  great  part  of  what  was  intended  to  be  included 
in  the  grant ;  and  there  is  strong  evidence  of  seisin  and  possession  by  Penn, 
of  that  spot  of  Cape  Henlopen,  and  all  acts  of  ownership.     But  the  result  of 
all  the  evidence,  taking  it  in  the  most  favorable  light  for  the  defendant,  amounts 
to  make  the  boundaries  of  these  countries  and  rights  of  the  parties  doubtful. 
Senex,  who  was  a  good  geographer,  says,  that  the  degrees  of  latitude  cannot 
be  computed  with  the  exactness  of  two  or  three  miles  ;  and  another  geographer 
says,  that,  with  the  best  instruments,  it  is  impossible  to  fix  the  degrees  of  lati- 
tude without  the  uncertainty  of  seventeen  miles ;  which  is  near  the  whole 
extent  between  the  two  capes.     It  is,  therefore,  doubtful,  and  the  most  proper 
case  for  an  agreement ;  which,  being  entered  into,  the  parties  could  not  resort 
*back  to  the  original  rights  between  them ;  for,  if  so,  no  agreements 
can  stand ;  whereas,  an  agreement  entered  into  fairly  and  without  sur-  L  ' '  ^J 
prise  ought  to  be  encouraged  by  a  court  of  justice. 
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The  objection  of  uncertainty  arises  principally  on  the  question  concerning 
the  circle  of  twelve  miles  to  be  drawn  about  Newcastle ;  it  was  insisted  on  in 
the  answer,  and  greatly  relied  on  in  America,  but  is  the  clearest  part  of  the 
cause.  As  to  the  centre,  it  is  said  that  Newcastle  is  a  long  town ;  and  there- 
fore, it  not  being  fixed  by  the  articles,  it  is  impossible  that  the  Court  can 
decree  it ;  but  there  is  no  difficulty  in  it :  the  centre  of  a  circle  must  be  a 
mathematical  point  (otherwise  it  is  indefinite,)  and  no  town  can  be  so.  I 
take  all  these  sort  of  expressions  and  such  agreements  to  imply  a  negative : 
to  be  a  circle  at  such  a  distance  from  Newcastle,  and  in  no  part  to  be  farther. 
Then  it  must  be  no  farther  distant  from  any  part  of  Newcastle.  Thus,  to  fix 
a  centre,  the  middle  of  Newcastle,  as  near  as  can  be  computed,  must  be  found, 
and  a  circle  describing  round  that  town,  which  is  the  fairest  way,  for  other- 
wise it  might  be  fourteen  miles  in  some  parts  of  it,  if  it  is  a  long  town.  Then 
what  must  be  the  extent  of  the  circle  ?  It  is  given  up  at  the  bar,  though  not 
in  the  answer.  It  cannot  be  twelve  miles  distant  from  Newcastle,  unless  it 
has  a  semidiameter  of  twelve  miles ;  but  there  is  one  argument  decisive,  with- 
out entering  into  nice  mathematical  questions :  the  line  to  be  the  dividing 
line,  and  to  be  drawn  north  from  Henlopen,  was  either  to  be  a  tangent  or  in- 
tersecting from  that  circle ;  and  if  the  radius  was  to  be  of  two  miles  only,  it 
would  neither  touch  nor  intersect  it,  but  go  wide.  There  is  no  ^difference  as 
to  the  place  or  running  of  the  line  from  south  to  north,  though  there  is  as  to 
the  cape  from  which  it  is  to  commence. 

As  to  the  seventh  head  of  this  objection,  it  is  truly  said,  that  agreements 
must  be  decreed  entire,  or  not  at  all.  As  to  the  plaintiff's  estate  and  posses- 
sion, this  must  concern  only  the  three  lower  counties,  which  plainly  passed 
by  the  feoffment.  I  will  lay  aside  the  question  of  estoppel  which  is  a  nice 
consideration ;  for  the  Duke  of  York,  being  *then  in  nature  of  a  com- 
L  -i  mon  person,  was  in  a  condition  to  bo  estopped  by  a  proper  instrument. 
In  1683  the  Duke  of  York  takes  a  new  grant  from  the  Crown,  and,  having 
granted  before,  was  bound  to  make  further  assurance ;  for  the  improvements 
made  by  Penn  were  a  foundation  to  support  a  bill  in  equity  for  further  assu- 
rance. The  Duke  of  York,  therefore,  while  a  subject,  was  to  be  considered 
as  a  trustee ;  why  not  afterwards  as  a  royal  trustee  ?  I  will  not  decree  that  in 
this  Court,  nor  is  it  necessary,  but  it  is  a  notion  established  in  courts  of 
revenue  by  modern  decisions,  that  the  king  may  be  a  royal  trustee ;  and  if  the 
person  from  whom  the  king  takes  by  descent  was  a  trustee,  there  may  be 
grounds  in  equity  to  support  that ;  and  if  King  James  II.  after  coming  to  the 
Crown,  was  a  royal  trustee,  his  successors  take  the  legal  estate  under  the  same 
equity ;  and  it  is  sufficient  for  the  plaintiffs  if  they  have  an  equitable  estate. 
Then,  consider  this  in  point  of  possession  of  the  Penns,  the  proof  of  which  is 
very  clear :  they  have  been  permitted  to  appoint  governors  of  these  lower 
counties,  which  have  been  approved  by  the  Crowji,  according  to  the  statute 
of  King  William.  Indeed,  all  the  acts  of  possession  are  with  a  salvo  jure  to 
the  Crown ;  but  the  evidence  for  the  defendant  amounts  to  this  :  not  of  a  real 
possession  or  enjoyment,  but  of  attempts  to  take  possession,  sometimes  by 
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force,  sometimes  by  inciting  people  to  come  there ;  otherwise,  why  would  Lord 
Baltimore  grant  here  for  half  what  he  granted  in  other  places  ?  Which  shows 
plainly  it  was  an  invitation  to  get  settlers  there  under  their  title.  Now  I  am 
of  opinion  that  full  and  actual  possession  is  sufficient  title  to  maintain  a  suit 
for  settling  boundaries ;  a  strict  title  is  never  entered  into  in  cases  of  this 
kind,  neither  ought  it.  But  what  ends  this  point  of  want  of  title  to  convey, 
is,  that  no  part  of  the  lower  counties  is  left  to  be  conveyed  by  the  plaintiffs 
to  the  defendant ;  so  that,  nothing  being  to  pass  by  the  plaintiffs,  it  is  not 
material  whether  they  have  title  to  convey  or  not.  But  now,  in  cases  of  this 
kind,  of  two  great  territories  held  of  the  C*own,  I  will  say,  once  for  all,  that 
long  possession  and  enjoyment,  peopling  and  cultivating  countries,  is  one 
*of  the  best  evidences  of  title  to  lands,  or  district  of  lands  in  America 
that  can  be ;  and  so  have  I  thought  in  all  cases  since  I  have  served  L  J 
the  Crown;  for  the  great  beneficial  advantages  arising  to  the  Crown  from  set- 
ling,  &c.,  is,  that  the  navigation  and  the  commerce  of  this  country  is  thereby 
improved.  Those  persons,  therefore,  who  make  these  settlements,  ought  to 
be  protected  in  the  possession,  as  far  as  law  and  equity  can;  and  both  these 
proprietors  appear  to  have  great  merit  with  regard  to  the  Crown  and  the 
public ;  for  these  two  provinces  have  been  improved  in  private  families  to  a 
great  degree,  to  the  advantage  of  their  mother  country ;  this  regards  the  three 
lower  counties,  the  strength  of  which  is  vastly  on  the  side  of  the  plaintiffs. 

As  to  the  Court's  not  enforcing  the  execution  of  their  judgment,  if  they 
could  not  at  all,  I  agree  it  would  be  vain  to  make  a  decree ;  and  that  the  Court 
cannot  enforce  their  own  decree  in  rem  in  the  present  case.  But  that  is  not 
an  objection  against  making  a  decree  in  the  cause;  for  the  strict  primary 
decree  in  this  Court,  as  a  court  of  equity,  is  in  personam,  long  before  it  was 
settled  whether  this  Court  could  issue  to  put  into  possession  in  a  suit  of  lands 
in  England,  which  was  first  begun  and  settled  in  the  time  of  James  I.,  but 
ever  since  done  by  injunction  or  writ  of  assistant  to  the  sheriff;  but  the  Court 
cannot  to  this  day,  as  to  lands  in  Ireland  or  the  plantations.  In  Lord  Kind's 
time,  in  the  case  of  Richardson  v.  Hamilton,  Attorney-General  of  Pennsyl- 
vania, which  was  a  suit  of  land  and  a  house  in  the  town  of  Philadelphia,  the 
Court  made  a  decree,  though  it  could  not  be  enforced  in  rem.  In  the  case 
of  Lord  Anglesey,  of  land  lying  in  Ireland,  I  decreed  for  distinguishing  and 
settling  the  parts  of  the  estate,  though  impossible  to  enforce  that  decree  in 
rem ;  but  the  party  being  in  England,  I  could  enforce  it  by  process  of  contempt 
in  personam  and  sequestration,  which  is  the  proper  jurisdiction  of  this  Court. 
And,  indeed,  in  the  present  case,  if  the  parties  want  more  to  be  done,  they 
must  resort  to  another  jurisdiction ;  and  it  looks,  by  the  order  in  1735,  as  if 
that  was  in  view,  liberty  being  thereby  given  to  resort  to  that  Board. 

*This  opens  a  way  to  that  part  of  the  case  relating  to  the  Crown.  r^K^oo-i 
The  Attorney-General  acts  a  very  impartial  part ;  and  I  shall  express  ^  "^ 
in  the  fullest  words,  that  this  decree  is  entirely  without  prejudice  to  any  pre- 
rogative, right,  or  interest  in  the  Crown.  I  will  go  farther,  that,  as  I  do  not 
know  how  far  that  interest  of  the  Crown  may  be,  I  will  reserve  liberty  for 
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either  party  to  apply  to  this  Court,  if  by  any  act  or  right  of  the'  Crown  execu- 
tion of  this  shall  he  obstructed ;  for  the  Court  is  at  liberty  to  suspend  its  de- 
cree, if  a  difficulty  to  perform  it  is  shown ;  and  I  will  reserve  further  directions 
as  between  the  parties,  as  to  that  matter,  so  de  novo  arising.  Judgments 
have  been  at  law  with  a  salvo  jure  of  the  Crown  ;  as  in  Rastal  &  Coke's  Entries, 
in  the  title  of  Intrusion  and  Quo  Warranto,  which,  particularly  in  the  cases 
of  lands  relating  to  intrusion,  is  very  analogous  to  the  present. 

I  am  of  opinion,  therefore,  to  decree  a  specific  performance  of  this  agree- 
ment, without  prejudice  to  any  right,  &c.,  of  the  Crown. 

Next,  as  to  the  point  of  costs ;  for  which  must  be  considered  what  passed 
in  America  and  in  England.  As  to  what  passed  antecedent  to  granting  the 
commission,  it  is  very  fair  on  both  sides;  all  the  objection  arising  from  that  is 
the  defence  against  the  performance,  and  that  there  are  no  grounds  for  the  de- 
fence from  fraud,  imposition,  or  mistake,  which  are  made  the  heads  for  it.  But 
in  America  the  defendant's  commissioners  behaved  with  great  chicane  in  the 
points  they  insisted  on ;  as,  the  want  of  a  centre  of  a  circle,  and  the  extent  of 
that  circle,  viz.  whether  a  diameter  of  two  or  of  twelve  miles,  the  endeavoring 
to  take  advantage  of  one  of  the  plaintiflFs'  commissioners  coming  too  late,  to 
make  the  plaintiffs  incur  the  penalty.  It  is  plain  from  the  articles,  both  sides 
should  be  answerable  for  default  of  their  commissioners ;  the  penalty  shows 
the  intent,  though  I  own  this  is  not  that  case ;  but  I  do  not  go  on  that.  The 
defendant  has  been  misled  by  his  commissioners  and  agents  in  America,  to 
make  their  objections  his  defence,  which  brings  it  nearer  to  himself;  and 
though  he  would  not  at  all  have  thought  of  it  as  from  himself,  (so 
L  J  *that  I  impute  nothing  in  the  least  dishonorable  to  him,)  yet  I  must 
take  it  as  his  own  act,  and  then  should  not  do  complete  justice  if  I  did  not 
give  the  plaintiffs  the  costs  of  this  suit  to  this  time,  to  be  taxed,  reserving 
subsequent  costs. 

His  Lordship,  having  directed  that  the  plaintiffs  and  defendant  should 
quietly  hold,  according  to  the  articles,  altered  that,  for  it  would  be  improper 
to  have  a  decree  in  this  Court  for  quiet  enjoyment  of  lands  in  America,  which 
would  occasion  continual  applications  to  this  Court  for  contempts,  &c.,  and 
that  it  ought  to  be  the  proper  jurisdiction.* 

Mr.  Solicitor-  General  in  his  argument  cited  the  3Iassachusetts  Bay  Com- 
pany against  The  King,  in  1746,  in  the  council,  as  to  settling  boundaries, 
where,  on  petition  by  the  plaintiffs  to  rehear,  the  committee  reported  that 
there  was  no  instance  of  rehearing  on  an  appeal,  which  would  be  mischievous 
unless  on  some  very  particular  circumstances,  as  new  discovery  or  fraud  con- 
cealed; and  therefere  the  petition  was  rejected. 


In  the  important  case  of  Penn  v.  Lord  Baltimore,  Lord  Hardwicke  recog- 
'  See  the  decree,  Belt's  Supplement  to  Ves.  sen.  194. 
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nized  and  acted  upon  the  principle  now  so  firmly  established,  that  equity,  as 
it  acts  primarily  in  personam,  and  not  merely  in  rem,  may,  where  a  person, 
against  whom  relief  is  sought,  is  within  the  jurisdiction,  make  a  decree,  upon 
the  ground  of  a  contract,  or  any  equity  subsisting  between  the  parties,  respect- 
ing property  situated  out  of  the  jurisdiction.  See  also  Scott  v.  Neshitt,  14 
Ves.  438. 

In  the  old  case  of  The  Earl  of  Athol  t.  Earl  of  Derby,  1  Ch.  Ca.  220,  a 
contract  respecting  the  Isle  of  Man,  though  out  of  the  jurisdiction,  was  en- 
forced by  the  Court  of  Chancery  in  England.  So,  in  Archer  v.  Preston,  cited 
1  Vern.  77 ;  1  Eq.  Ca.  Ab.  133,  pi.  3,  there  was  a  contract  concerning  lands  in 
Ireland ;  and  the  defendant,  coming  into  England,  a  bill  was  filed  against  him, 
and  a  ne  exeat  regno  granted.  And  in  Toller  v.  Carteret,  2  Vern.  495,  where 
a  bill  was  filed  by  the  mortgagee  for  foreclosure  of  the  Island  of  Sark,  the 
defendant  pleaded  to  *the  jurisdiction  of  the  Court,  that  the  Island 
of  Sark  was  part  of  the  Duchy  of  Normandy,  and  had  laws  of  its  own,  L  -• 
and  was  not  under  the  jurisdiction  of  the  Court  of  Chancery;  but  the  Lord 
Keeper,  Sir  Nathan  Wright,  overruled  the  plea,  observing,  "  that  the  Court 
of  Chancery  had  jurisdiction,  the  defendant  being  served  with  process  here, 
and  equitas  agit  in  personam,  which  is  an  answer  to  the  objection." 

So,  where  there  are  trusts  aifecting  lands  situated  in  a  foreign  country,  if 
the  trustee  is  resident  in  England,  they  will  be  enforced  :  Earl  of  Kildare  v. 
Eustace,  1  Vern.  419,  422 ;  1  Eq.  Ca.  Ab.  133,  pi.  4. 

And  a  tenant  in  common  of  lands  in  Ireland,  resident  here,  was  held  liable 
to  an  account  for  waste  committed,  upon  a  bill  filed  by  another  tenant  in  com- 
mon :  Carteret  v.  Petty,  2  Swaast.  323,  n.  See  S.  C,  nom.  Cartwright  v. 
Pettus,  2  Ch.  Ca.  214. 

In  Lord  Cranstown  v.  Johnston,  3  Ves.  170,  a  creditor,  having  fraudulently 
obtained  a  judgment  in  one  of  the  West  Indian  islands  (St.  Christopher's) 
against  his  debtor,  then  absent  from  the  island,  and  sold  his  debtor's  real 
estate  there,  and  become  the  purchaser  thereof,  upon  a  bill  being  filed  in  Eng- 
land, the  sale  was  set  aside  by  Sir  K.  P.  Arden,  M.  E.  "  Upon  the  whole," 
he  observed,  "  it  comes  to  this  :  that,  by  a  proceeding  in  the  island,  an  absen- 
tee's estate  may  be  brought  to  sale,  and  for  whatever  interest  he  has,  without 
any  particular  upon  which  they  are  to  bid.  The  question  is,  whether  any 
Court  will  permit  the  transaction  to  avail  to  that  extent.  It  is  said,  this  Court 
has  no  jurisdiction,  because  it  is  a  proceeding  in  the  West  Indies.  It  has 
been  argued,  very  sensibly,  that  it  is  strange  for  this  Court  to  say,  it.  is  void 
by  the  laws  of  the  island,  or  for  want  of  notice.  I  admit,  I  am  bound  to  say, 
that,  according  to  those  laws,  a  creditor  may  do  this.  To  that  law  he  has  had 
recourse,  and  wishes  to  avail  himself  of  it :  the  question  is,  whether  an  Eng- 
lish Court  will  permit  such  a  use  to  be  made  of  the  law  of  that  island,  or  any 
other  country.  It  is  sold,  not  to  satisfy  the  debt,  but  in  order  to  get  the  estate 
(which  the  law  of  that  country  never  could  intend)  for  a  price  much  inade- 
quate to  the  real  value,  and  to  pay  himself  more  than  the  debt  for  which  the 
suit  was  commenced,  and  for  which  only  the  sale  could  be  holden.     It  was 
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not  much  litigated,  that  the  courts  of  equity  here  have  an  equal  right  to  inter- 
fere with  regard  to  judgtuents  or  mortgages  upon  lands  in  a  foreign  country 
as  upon  lands  here.  Bills  are  often  filed  upon  lands  in  the  West  Indies.  The 
only  distinction  is,  that  this  Court  cannot  act  upon  the  land  directly,  but  acts 
upon  the  conscience  of  the  person  living  here  :  (ArcJier  v.  Preston, 
L  '  -■  *Lord  Arglasse  v.  Muscliamp,  Lord  Kildare  v.  Eustace,  1  Eq.  Ca. 
Abr.  133;  1  Vern.  75,  135,  419.)  Those  cases  clearly  show,  that,  with  re- 
gard to  any  contract  made,  or  equity  between  persons  in  this  country  respect- 
ing lands  in  a  foreign  country ,  particularly  in  the  British  dominions,  this 
Court  will  hold  the  same  jurisdiction  as  if  they  were  situated  in  England. 
Lord  Hardwioke  lays  down  the  same  doctiine  in  Foster  v.  Vassall,  3  Atk.  589. 
Therefore,  without  affecting  the  jurisdiction  of  the  Courts  there,  or  question- 
ing the  regularity  of  the  proceedings,  as  in  a  court  of  law,  or  saying  that  this 
sale  would  have  been  set  aside  either  in  law  or  equity  there,  I  have  no  diffi- 
culty in  saying,  which  is  all  I  have  to  say,  that  this  creditor  has  availed  him- 
self of  the  advantage  he  got  by  the  nature  of  those  laws,  to  proceed  behind 
the  back  of  the  debtor  upon  constructive  notice,  which  could  not  operate  to 
the  only  point  to  which  a  constructive  notice  ought :  that  there  might  be 
actual  notice  without  wilful  default :  that  he  has  gained  an  advantage  which 
neither  the  law  of  this  nor  of  any  other  country  would  permit.  I  will  lay 
down  the  rule  as  broad  as  this  : — this  Court  will  not  permit  him  to  avail  him- 
self of  the  law  of  any  other  country  to  do  what  would  be  gross  injustice.'' 
See  S.  C,  5  Ves.  277,  and  Jackson  v.  Petrie,  10  Ves.  164. 

It  might  be  thought,  from  the  language  occasionally  used  by  equity  judges, 
that  the  jurisdiction  in  personam  affecting  lands  abroad,  would  be  exercised 
in  those  cases  only  where,  although  out  of  the  jurisdiction  of  the  Court,  they 
were  situated  within  the  colonies  or  empire.  See  Foster  v.  Vassall,  3  Atk. 
589.  But  as  the  Court  does  not  affect  to  control  the  Courts  of  other  countries, 
there  does  .not  exist  in  practice,  nor,  indeed  upon  principle,  any  reason  for 
such  distinction.  See  Angus  v.  Angus,  "West's  Rep.  t.  Hardw.  23,  where  a 
bill  having  been  filed  relative  to  lands  in  Scotland,  for  discovery  of  rents  and 
profits,  and  deeds,  and  fraud  being  alleged.  Lord  Hardwicke  overruled  a  plea 
not  averring  that  the  parties  were  resident  out  of  the  jurisdiction,  observing 
that  the  Court  acted  upon  t\i& person,  as  to  the  fraud  and  discovery,  and  that 
it  would  have  been  a  good  bill,  as  to  fraud  and  discovery,  if  the  lands  had  been 
in  France,  if  the  person  were  resident  in  England,  for  the  jurisdiction  of  the 
Court,  as  to  frauds,  was  upon  the  conscience  of  the  party. 

"Where  the  lands  are  out  of  the  jurisdiction,  although  they  be  within  the 
colonies,  the  Court  cannot  affect  them,  directly  or  otherwise,  than  by  proceed- 
ings in  personam.  Thus,  in  Roherdeau  v.  Rous,  1  Atk.  543,  where  a  de- 
murrer  was  put  in  to  a  bill  brought  for  the  delivery  of  the  possession 
L  -I  *of  a  moiety  of  lands  in  St.  Christopher's,  and  likewise  for  an  account 
of  the  rents  and  profits,  although  Lord  Hardwicke  held  that  the  bill  would 
lie  for  the  account,  he  said,  that  the  Court  had  no  jurisdiction  to  put  persons 
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in  possession  in  a  place  wliere  they  had  their  own  methods  on  such  occasions, 
to  which  the  party  might  have  recourse ;  and  that  lands  in  the  plantations 
were  no  more  under  the  jurisdiction  of  this  Court  than  lands  in  Scotland,  for 
it  only  agit  in  personam.  So,  in  Angus  v.  Angus,  Wests'  Kep.  t.  Hardw. 
23,  upon  a  bill  being  filed  for  discovery,  and  for  the  possession  of  lands  in 
Scotland,  although  Lord  Hardwicke,  as  fraud  was  alleged  in  the  bill,  overruled 
the  plea,  not  stating  the  defendant  to  be  out  of  the  jurisdiction,  yet  he  said, 
"I  am  in  doubt  as  to  parts  of  the  bill  for  relief;  for  I  cannot  give  the  plaintiff 
possession  any  other  way  than  by  compulsion  on  the  defendant's  person,  whilst 
it  is  within  the  jurisdiction  of  the  Court.  However,  at  present,  the  plea  must 
be  overruled  without  prejudice  to  the  defendant's  insisting,  by  way  of  answer 
on  the  same  matter,  against  any  decree  or  order  being  made  relating  to  the 
possession  of  the  lands  in  Scotland,  as  he  shall  be  advised."  See  Innes  v. 
Mitchell,  3  Jur.  N.  S.  756. 

So,  a  partition  of  lands  in  Ireland  will  not  be  decreed  in  England ;  as  to 
which,  Lord  Nottingham  is  reported  to  have  said,  in  Gartwright  v.  Pettus,  2 
Ch.  Ca.  214,  "he  could  not  here  proceed,  for  he  could  not  award  a  commission 
into  Ireland.  And  the  bill  for  a  partition  was  in  the  nature  of  a  writ  of  par- 
tition at  the  common  law,  which  lieth  not  for  lands  in  Ireland ;"  see  S.  C,  nom. 
Carteret  v.  Petty,  2  Swanst.  323,  n. ;  see  also  and  consider,  Soulditch  v.  Lord 
Donegal,  8  Bligh,  N.  S.  301,  345;  Ex  parte  Pollard,  Mont.  &  C.  239,  re- 
versing S.  C,  3  Mont.  &  Ayr.  340 ;  Waterhouse  v.  Stansfield,  9  Hare,  234 ; 
10  Hare,  254;  Martin  v.  Martin,  2  Euss.  &  My.  507;  Nelson  v.  Bridport,  8 
Beav.  547. 

Nor  will  a  court  of  equity  direct  an  issue  to  try  the  validity  of  a  will,  of 
lands  out  of  the  jurisdiction.  This  was  decided  in  Pike  v.  Hoare,  2  Eden, 
182,  where  the  testator  made  his  will  in  England,  devising  lands  in  Pennsyl- 
vania, Although  there  were  other  reasons  for  refusing  the  issue,  Lord  North- 
ington  said,  that  he  built  his  opinion  materially  upon  the  fact  of  the  lands 
lying  in  Pennsylvania.  "A  will,"  said  his  Lordship,  "of  lands  lying  in  any 
of  the  colonies  is  not  triable  in  Westminster  Hall.  If  it  were,  it  would  be 
introductive  of  great  confusion,  and  be  very  detrimental  to  the  colonies.  We 
have  colonies  and  factories  in  the  four  quarters  of  the  world,  and  each  colony 
and  factory  have  distinct  laws  of  their  own.  Judges  in  Westminster  Hall 
are  not  acquainted  with  the  laws  of  the  *several  colonies  and  factories  : 
they  are  local."  In  Penn  v.  Lord  Baltimore,  (1  Ves.  444,)  Lord  C*''^^'^] 
Hardwicke  made  the  distinction,  and  said  it  was  the  contract  that  gave  the 
Court  jurisdiction  in  that  case,  the  principles  of  equity  being  the  same  in  all 
places.  "What  weighs  strongly  with  me  is,  that  no  issue  was  ever  directed 
to  try  a  will  of  lands  in  Ireland.  It  was  attempted  in  Lord  Rohert  Manners' 
case,  but  given  up ;  and  that  was  as  strong  a  case  as  this.  Mr.  Calwell,  the 
testator,  lived  and  died  in  England,  never  was  but  once  in  Ireland  to  see  his 
estate,  and  his  will  was  made  in  London."  See  also  Boyse  v.  ColclougTi,  1 
K.  &  J.  124. 

In  the  principal  case,  Lord  Hardwicke  disclaims  any  original  jurisdiction 
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of  tlie  Court  as  to  the  direct  question  of  the  boundaries,  and  puts  it  expressly 
upon  the  articles  entered  into  between  the  parties.  See,  however,  Tulloch  v. 
Hartley,  1  Y.  &  C.  C.  C.  114. 

Upon  the  same  principle  where,  a  charity  is  to  be  established  out  of 
England,  as  in  Scotland,  the  Court,  not  having  jurisdiction  to  administer  the 
fund,  will  pay  the  money  to  the  persons  whom  the  testator  has  selected  as  the 
instruments  of  his  benovelence  :  The  Provost  of  Edinburgh  v.  Auhery,  Amb. 
236;  Attorney- General  v.  Lepine,  2  Swanst.  181;  Minet  v.  Vulliamy,  1 
Kuss.  113,  n. ;  Emery  v.  Hill,  lb.  112;  Attorney- General  v.  Sturge,  19 
Beav.  597. 

In  some  cases  of  doubtful  authority,  a  power  was  assumed,  which  certainly 
would  not  now  be  exercised,  of  granting  sequestrations  against  the  estates  of 
defendants  situated  in  Ireland :  Arglasse  v.  Muschamp,  1  Vern.  75,  and  Sir 
John  Fryer  v.  Bernard,  2  P.  Wms.  261.  But  the  reasons  given  by  Lord 
Macclesfield  in  the  latter  case,  as  observed  by  Lord  Brougham  in  Lord  Port- 
arlington  v.  SouThy,  3  My.  &  K.  109,  plainly  show,  that  he  went  upon  a 
ground  which  would  now  be  untenable,  viz.,  what  he  terms  the  superintendent 
power  of  the  Courts  of  this  country  over  those  in  Ireland ;  and,  indeed,  he 
supports  his  order  by  expressly  referring  to  the  right  then  claimed  by  the 
King's  Bench  in  England,  to  reverse  the  judgments  of  the  King's  Bench  in 
Ireland — a  pretension  which  has  long  ago  been  abandoned,  and  has,  indeed, 
been  discontinued  by  parliamentary  interposition. 

As  to  restraining  a  person  from  proceeding  in  Courts  out  of  the  jurisdiction, 
which,  as  incident  to  its  jurisdiction  in  personam,  the  court  of  chancery  has  ' 
power  to  do,  see  ante  p.  528. 

It  may  be  here  observed  that  under  the  33rd  Order  of  May,  1845,  "  Where 
a  defendant  in  any  suit  is  out  of  the  jurisdiction  of  the  Court,  the  Court  upon 
application,  supported  by  such  evidence  as  shall  satisfy  the  Court  in  what 
r*7881  P'^°^  °'"  country  such  defendant  is  or  may  probably  be  found,  *may 
order  that  the  subpoena  to  appear  to,  or  to  appear  to  and  answer  the 
bill,  may  be  served  on  such  defendant,  in  such  place  or  country  or  within  such 
limits  as  the  Court  thinks  fit  to  direct"  (1),  and  on  the  defendant's  default 
the  Court  may  order  an  appearance  to  be  entered  for  him  (4). 

It  has  been  laid  down  by  a  learned  Judge  that  "  the  power  of  the  Couit 
under  this  order  to  direct  service  abroad  should  be  exercised  with  great  cir- 
cumspection," (4  Hare,  618.)  How  far  it  increases  the  jurisdiction  of  the 
Court,  or  whether  it  gives  to  the  Court  the  same  power  over  a  person  out  of 
the  jurisdiction,  as  it  has  by  acting  in  personam,  when  he  is  within  the  juris- 
diction, does  not  appear  to  have  been  yet  determined.  See  and  consider, 
Yfhitmore  v.  Ryan,  4  Hare,  612  ;  Lewis  v.  Baldwin,  11  Beav.  153. 
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The  authority  of  a  court  of  chan- 
cery may  be  exerted  whenever  the 
cause  is  one  of  equitable  cognizance, 
and  the  parties  are  within  its  juris- 
diction, although  the  property  in  dis- 
pute lies  beyond  it ;  White  v.  White, 
7  Gill  &  J.  208 ;  Mead  v.  Merritt,  2 
Paige,  402 ;  Mitchell  v.  Bunch,  lb. 
606 ;  ffaiolei/  v.  James,  7  Id.  213 ; 
Guild  V.  Guild,  16  Alabama,  121 ; 
chancery  acting  in  personam,  and  not 
in  rem,  and  holding  the  conscience 
equally  bound,  whatever  may  be  the 
situation  of  the  thing.  And  it  may 
therefore  be  stated,  as  a  general  prin- 
ciple, that  when  an  obligation  grows 
out  of  a  trust,  or  is  founded  upon  a 
contract,  which  cannot  be  adequately 
enforced  at  law,  equity  will  not  refuse 
its  intervention,  merely  because  the 
subject-matter  of  the  controversy  is 
situated  in  another  state  or  country ; 
and  relief  cannot  be  given  without  a 
decree  for  its  conveyance  or  restitu- 
tion ;  Vaughan  v.  Barclay,  6  Whar- 
ton, 392 ;  Watkins  v.  Holman,  16 
Peters,  25 ;  Dickinson  v.  Hoomes,  8 
Grattan,  353.  In  Massie  v.  Watts,  6 
Cranch,  148,  a  suit  was  instituted  in 
the  Circuit  Court  of  Kentucky,  to 
compel  a  conveyance  by  the  defend- 
ant, of  the  legal  title  to  land  in  Ohio, 
on  the  ground  that  he  had  notice, 
when  it  was  purchased,  of  the  prior 
equity  of  the  complainant;  and  the 
defence  taken  was,  that  the  land  lay 
beyond  the  jurisdiction  of  the  court, 
and  within  the  state  of  Ohio.  This 
defence  was  overruled  by  the  court 
below,  and  afterwards  on  appeal  by 
the  Supreme  Court,  who  held  that  as 
the  facts  set  forth  in  the  bill  showed 
that  the  defendant  was  equitably 
bound  to  convey  the  land,  equity 
would  enforce  the  fulfilment  of  this 


obligation,  without  regard  to  the  place 
where  the  land  was  situated.  "When 
the  defendant  is  liable,"  said  Mar- 
shall, C.  J.,  "  either  in  consequence 
of  contract,  or  as  trustee,  or  as  the 
holder  of  a  legal  title  acquired  by  any 
species  of  m,ala  fides  practised  on  the 
plaintiff,  the  principles  of  equity  give 
a  court  jurisdiction  wherever  the  per- 
son may  be  found  and  the  circumstan- 
ces, that  a  question  of  title  may  be 
involved  in  the  inquiry,  and  may  even 
constitute  the  essential  point  on  which 
the  case  depends,  does  not  seem  suffi- 
cient to  arrest  that  jurisdiction. 

"In  the  celebrated  case  of  Penn  v. 
Lord  Baltimore,  the  chancellor  of 
England  decreed  a  specific  perform- 
ance of  a  contract  respecting  lands 
lying  in  North  America.  The  objec- 
tion to  the  jurisdiction  of  the  court, 
in  that  case,  as  reported  by  Vesey, 
was  not  that  the  lands  lay  without  the 
jurisdiction  of  the  court,  but  that,  in 
cases  relating  to  boundaries  between 
provinces,  the  jurisdiction  was  exclu- 
sively in  the  king  and  council.  It  is 
in  reference  to  this  objection,  not  to 
an  objection  that  the  lands  were  with- 
out his  jurisdiction,  that  the  chancel- 
lor says  :  '  This  court,  therefore,  has 
no  original  jurisdiction  on  the  direct 
question  of  the  original  right  of  boun- 
daries.' The  reason  why  it  had  no 
original  jurisdiction  on  this  direct 
question  was,  that  the  decision  on  the 
extent  of  those  grants,  including  do- 
minion and  political  power,  as  well  as 
property,  was  exclusively  reserved  to 
the  king  in  council. 

"  In  a  subsequent  part  of  the  opi- 
nion, where  he  treats  of  tie  objection 
to  the  jurisdiction  of  the  court,  aris- 
ing from  its  inability  to  enforce  its  de- 
cree in  rem,  he  allows  no  weight  to 
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that  argument.  The  strict  primary 
decree  of  a  court  of  equity  is,  he  says, 
in  personam,  and  may  be  enforced  in 
all  cases  where  the  person  is  within 
its  jurisdiction.  In  confirmation  of 
this  position  he  cites  the  practice  of 
the  courts  to  decree  respecting  lands 
lying  in  Ireland  and  in  the  colonies, 
if  the  person,  against  whom  the  de- 
cree was  prayed,  he  found  in  Eng- 
land. 

"  In  the  case  of  Arglasse  v.  Mus- 
champ,  1  Vernon,  75,  the  defendant, 
residing  in  England,  having  fraudu- 
lently obtained  a  rent  charge  on  lands 
lying  in  Ireland,  a  bill  was  brought 
in  England  to  set  it  aside.  To  an  ob- 
jection made  to  the  jurisdiction  of  the 
court,  the  chancellor  replied,  '  This  is 
surely  only  a  jest  put  upon  the  juris- 
diction of  this  court  by  the  common 
lawyers;  for  when  you  go  about  to 
bind  the  lands  and  grant  a  sequestra- 
tion to  execute  a  decree,  then  they 
readily  tell  you  that  the  authority  of 
this  court  is  only  to  regulate  a  man's 
conscience,  and  ought  not  to  affect  the 
estate,  but  that  this  court  must  agere 
in  personam  only ;  and  when,  as  in 
this  case,  you  prosecute  the  person  for 
a  fraud,  they  tell  you  that  you  must 
not  intermeddle  here,  because  the 
fraud,  though  committed  here,  con- 
cerns lands  that  lie  in  Ireland,  which 
makes  the  jurisdiction  local,  and  so 
wholly  elude  the  jurisdiction  of  this 
court.'  The  chancellor,  in  that  case, 
sustained  his  jurisdiction  on  principle, 
and  on  the  authority  of  Archer  and 
Preston,  in  which  case  a  contract  made 
respecting  lands  in  Ireland,  the  title 
to  which  depended  on  the  act  of  set- 
tlement, was  enforced  in  England,  al- 
though the  defendant  was  a  resident 
of  Ireland,  and  had  only  made  a  casual 


visit  to  England.  On  a  rehearing  be- 
fore Lord  Keeper  North,  this  decree 
was  affirmed. 

"In  the  case  of  The  Earl  of  Kil- 
dare  v.  Sir  Morrice  Eustace  and 
Fitzgerald,  1  Vern.  419,  it  was  de- 
termined, that  if  the  trustee  live  in 
England  the  chancellor  may  enforce 
the  trust,  although  the  lands  lie  in 
Ireland. 

"In  the  case  of  Toller  v.  Carteret, 
2  Yern.  494,  a  bill  was  sustained  for 
the  foreclosure  of  a  mortgage  of  lands 
lying  out  of  the  jurisdiction  of  the 
court,  the  person  of  the  mortgagor 
being  within  it. 

"  Subsequent  to  these  decisions  was 
the  case  of  Penn  against  Lord  Balti- 
more, 1  Ves.  444,  in  which  the  specific 
performance  of  a  contract  for  lands 
lying  in  North  America,  was  decreed 
in  England. 

"  Upon  the  authority  of  these  cases, 
and  of  others  which  are  to  be  found 
in  the  books,  as  well  as  upon  general 
principles,  this  court  is  of  opinion, 
that,  in  a  case  of  fraud,  of  trust,  or 
of  contract,  the  jurisdiction  of  a  court 
of  chancery  is  sustainable  wherever 
the  person  be  found,  although  lands 
not  within  the  jurisdiction  of  that 
court  may  be  affected  by  the  decree." 

The  principles  thus  laid  down,  ap- 
ply with  the  same  force  when  the  equi- 
table obligation  in  question  has  its 
origin  in  the  contract  of  the  defend- 
ant, as  when  it  originates  in  a  wrong- 
ful disregard  on  his  part  of  the 
antecedent  equity  of  the  complain- 
ant. It  is,  therefore,  well  settled, 
that  a  contract  for  the  sale  of  land, 
will  be  specifically  enforced  against 
a  defendant  within  the  jurisdiction 
of  the  court,  although  the  land  it- 
self  may    be   without    it;    Newton 
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V.  Branson,  3  Kernan,  587 ;  Saw- 
hy  V.  James,  7   Paige,  213.     The 
law  was  so  held  in  the  cases  of  Far- 
ley V.  Shippen,  Wythe,  Ch.  Cases, 
and  Guerrant  v.  Fowler,  1  Hen.  & 
Munford,  4,  before   the  decision  in 
Massie  v.  Watts,  and  since  then  in 
ShattucJc  V.  Cassidy,  3  Edwards,  152, 
and  seems  to  be  now  too  well  settled 
for  controversy ;  Sutphen  v.  Fowler,  9 
Paige,  280 ;  The  Episcopal  Church  of 
Macon  V.  Wiley,  2  Hill,  Ch.   584; 
Guerrant  v.  Fowler,  1  Hen.  &  Mun. 
4.    In  Ward  v.  Arredondo,  Hopkins, 
213,  the  doctrine  that  rights  growing 
out  of  contract  are  not  tied  down  to 
any  special  locality,  was  applied  un- 
der circumstances  somewhat  peculiar, 
and  where  the  parties  to  the  contract 
were  beyond  the  reach  of  the  court, 
as  well  as  the  property,  to  which  the 
contract   related.      The   defendants, 
who  resided  at  Havana,  had  agreed 
to  sell  land  to  the  complainants,  who 
were  residents  of  New  York,  and  had 
actually  sent  a  conveyance  of  the  pro- 
perty, which  was  returned  for  some 
informality  in   its   execution.      The 
mistake  was  corrected,  and  the  deed 
placed  in  the  hands  of  the  defendant's 
agent  in  New  York,  but  with  direc- 
tions not  to  deliver  it  to  the  complain- 
ant, unless  on  the  payment  of  a  sum 
of  money  in  addition  to  that  stipulat- 
ed for  in  the  original  contract.     Un- 
der these  circumstances,  the  court  sus- 
tained a  bill  for  an  injunction  to  pre- 
vent the  agent  from  returning  the  deed 
to  the  defendants,  and  to  compel  him  to 
deliver  it  to  the  plaintiffs  in  execution 
of  the  contract.     The  same  principle 
was  enforced  under  somewhat  pecu- 
liar circumstances,  in  Dickinson  v. 
Soornes,  8  Grattan,  353,  and  an  heir 
compelled  to  make  satisfaction  out  of 


the  real  assets,  which  had  come  to 
him  by  descent,  from  his  ancestor, 
for  the  breach  of  a  covenant  of  war- 
ranty, given  by  the  latter  during  his 
life,  although  the  lands  which  gave 
rise  to  the  obligation,  and  out  of  which 
it  was  to  be  fulfilled,  were  situated  in 
another  state,  and  consequently  with- 
out the  jvirisdiction  of  the  court  by 
which  the  decree  was  made. 

The  decisions  above  cited  were  fully 
sustained  in  the  recent  case  of  De 
Klyn  V.  Watkins,  3  Sandford,  Ch.  185, 
where  it  was  held  that  when  land 
which  had  been  obtained  by  fraud 
from  the  complainant,  was  sold  to  a 
subsequent  purchaser,  with  notice  of 
the  fraud,  the  purchase  would  be  set 
aside,  and  a  reconveyance  directed, 
although  the  land  lay  beyond  the  juris- 
diction of  the  court. 

The  general  principle,  that  the  per- 
formance of  equitable  obligations  will 
be  enforced,  without  regard  to  the 
situation  of  the  property  to  which  they 
relate,  was  applied  in  the  case  of 
Mitchell  V.  Bunch,  2  Paige,  606,  by 
deciding  that  equity  would  compel 
the  discovery  of  assets  although  con- 
sisting of  lands  in  another  state,  fraud- 
ulently concealed  and  withheld  by  a 
debtor,  and  their  application  to  the 
payment  of  his  debts,  and  would  pre- 
vent his  departure  by  a  ne  exeat,  until 
the  discovery  was  made  and  the  de- 
cree of  the  court  complied  with.  In 
deciding  this  case,  the  chancellor  used 
the  following  language,  which  is  cited 
at  length,  from  the  light  which  it 
throws  upon  the  extent  to  which  the 
jurisdiction  of  equity  over  persons,  in- 
directly^involves  that  over  things. 

"  The  original  and  primary  juris- 
diction of  this  court  was  in  personam 
merely.     The  writ  of  assistance  to 
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deliver  possession,  and  even  the  se- 
questration to  compel  the  performance 
of  a  decree,  are  comparatively  of  re- 
cent origin.  The  jurisdiction  of  the 
court  was  exercised  for  several  cen- 
turies by  the  simple  proceeding  of  at- 
tachment, against  the  bodies  of  the 
parties,  to  compel  obedience  to  its 
orders  and  decrees.  Although  the 
property  of  a  defendant  is  beyond  the 
reach  of  the  court,  so  that  it  can  nei- 
ther be  sequestered  nor  taken  in  exe- 
cution, the  court  does  not  lose  its  juris- 
diction in  relation  to  that  property, 
provided  the  person  of  the  defendant 
is  within  the  jurisdiction.  By  the 
ordinary  course  of  proceeding,  the 
defendant  may  be  compelled  either  to 
bring  the  property  in  dispute,  or  to 
which  the  complainant  claims  an  equi- 
table title,  within  the  jurisdiction  of 
the  court ;  or  to  execute  such  a  con- 
veyance or  transfer  thereof,  as  will  be 
sufficient  to  vest  the  legal  title,  as  well 
as  the  possession  of  the  property,  ac- 
cording to  the  lex  loci  rei  sitce.  Thus, 
in  Penn  v.  Lord  Baltimore,  (1  Ves. 
sen.  444,)  Lord  Hard wi eke  decreed 
the  specific  performance  of  a  contract 
relative  to  the  boundary  between  the 
colonies  of  Pennsylvania  and  Mary- 
land. So  in  Archer  v.  Preston,  cited 
by  Lord  Nottingham,  and  by  Lord 
Keeper  Guilford,  in  the  case  of  The 
Earl  of  Arglasse  v.  Muschamp,  (1 
Vern.  R.  75,  135,)  the  court  decreed 
the  specific  performance  of  a  contract 
respecting  lands  in  Ireland,  the  de- 
fendant being  temporarily  within  the 
jurisdiction  of  the  court.  In  Farley 
v.  Shippen,  (Wythe,  R.  135,)  the 
Court  of  Chancery  of  Virginia  de- 
cided, that  it  had  jurisdiction  to  de- 
cree a  conveyance  of  lands  lying  in 
an  adjoining  state.     That,  although 


it  could  not  award  a  sequestration 
against  those  lands  in  execution  of  the 
decree,  it  might  award  an  attachment 
against  the  person  of  the  defendant 
for  a  contempt  in  refusing  to  perform 
the  decree.  (See  also  Toller  v.  Car- 
teret, 2  Vern.  R.  494  ;  Hughes  v.  Hall, 
5  Munf.  R.  431 ;  Granstown  v.  John,- 
ston,  3  Ves.  170 ;  5  Id.  277,  8.  C. ; 
Earl  of  Kildare  v.  Eustace,  1  Vern. 
R.  419 ;  Earl  of  Derhy  v.  Duke  of 
Aihol,  1  Ves.  sen.  203  ;  Guerrant  v. 
Fowler  &  Harris,  1  Hen.  &  Munf. 
R.  4;  Massie  v.  Watts,  6  Cranch, 
148 ;  and  Ward  v.  Arredondo,  1 
Hopk.  R.  213.) 

"  Although  the  question,  how  far 
the  courts  of  our  country  are  autho- 
rized to  proceed  against  foreigners 
temporarily  within  their  jurisdiction, 
in  relation  to  contracts  made  in  an- 
other country,  has  been  frequently 
raised,  it  appears  now  to  be  well  set- 
tled, both  in  this  state  and  in  Eng- 
land, that  they  have  jurisdiction  to 
enforce  the  performance  of  such  con- 
tracts, where  the  party  proceeded 
against  is  within  the  jurisdiction  of 
the  court.  And  it  makes  no  difi'er- 
ence  whether  the  defendant  is  actual- 
ly domiciled  here,  or  is  temporarily 
within  the  jurisdiction  at  the  time  of 
the  service  of  the  process  to  appear 
and  answer  the  plaintiff's  demand. 
(SicardY.  Whale,  11  Johns.  R.  194;  ' 
Peck  V.  Hozier  &  Muloch,  14  Id.  346 ; 
Smith  V.  Spinolla,  2  Id.  198  ;  Imlay 
V.  Ellefsen,  2  East,  R.  453.)  Neither 
is  this  practice  of  entertaining  suits 
against  or  between  foreigners,  of  re- 
cent origin,  or  confined  to  the  courts 
of  this  country  and  of  England.  By 
referring  to  the  Digest,  it  will  be  found 
that  the  courts  of  Rome  not  only  took 
cognizance  of  suits  between  foreign- 
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ers,  but  that  a  judge  was  specially 
authorized  to  discharge  that  duty. 
The  office  of  Prcetor  Peregrinus  was 
created  for  the  express  purpose  of  ad- 
ministering justice  between  foreign- 
ers, or  strangers,  who  resorted  in  great 
numbers  to  the  imperial  city ;  and 
perhaps  also  between  strangers  and 
citizens.  (Digest,  lib.  1,  tit.  2,  fr. 
2,  §  28.)  And  a  similar  office,  and 
with  substantially  the  same  powers, 
is  said  to  have  existed  among  the 
Athenians.  (Taylor's  Civil  Law, 
211.)  By  the  law  of  Holland,  also, 
the  person  of  a  foreigner  may  be  ar- 
rested, either  in  securitatem  debiti, 
or  for  the  purpose  of  giving  juris- 
diction to  a  tribunal  which  is  not 
the  natural  judge  of  the  party,  be- 
cause he  is  not  domiciled  within  its 
jurisdiction.  (Van  Der  Linden's  Inst. 
430.)  The  mediatione  fugoe  warrant 
of  Scotland  is  also  used,  as  well  for 
the  purpose  of  securing  the  persons 
of  strangers,  temporarily,  within  the 
country,  as  to  obtain  security  from 
those  who  intend  to  leave  Scotland 
for  the  purpose  of  eluding  the  process 
of  the  court.  (1  Bell's  Diet.  tit.  Ar- 
restment, 2  Id.  tit.  Meditatio  fugce; 
Ersk.  Prin.  17.)  By  the  French 
code,  foreigners  not  resident  in 
France,  may  be  cited  before  the  tri- 
bunals of  that  country  to  enforce  the 
execution  of  contracts  entered  into 
with  Frenchmen,  either  in  France  or 
elsewhere.  (Code  Nap.  lib.  1,  tit.  1, 
ch.  1.)  And  they  may  also  be  ar- 
rested on  commercial  contracts.  In 
most  of  the  countries  however,  where 
the  civil  law  prevails,  it  does  not  apr 
pear  to  be  fully  settled  whether  their 
courts  can  arrest  a  foreigner  who  is 
only  temporarily  within  the  jurisdic- 
tion, at  the  suit  of  another  foreigner, 


who  is  also  a  non-resident,  on  a  com- 
mercial contract  made  abroad.  (See 
Janet  v.  Maidmont,  and  Scott  v.  Car- 
michael,  2  Bell,  Com.  564.) 

"  In  this  court  the  writ  of  ne  exeat, 
is  simply  a  means  of  obtaining  equit- 
able bail  j  and  however  liable  it  may 
be  to  abuse,  when  used  politically,  as 
it  formerly  was  in  England,  it  is  as 
harmless  here  as  the  ordinary  process 
of  the  courts  of  common  law,  usually 
denominated  bailable  writs.  Although 
in  form  it  prohibits  the  defendant 
from  going  out  of  the  jurisdiction  of 
the  court,  yet  it  is  a  matter  of  course 
to  discharge  the  writ,  upon  the  par- 
ty's giving  security  to  answer  the 
complainant's  bill,  where  a  discovery 
is  necessary,  and  to  abide  such  order 
and  decree  as  may  be  made  in  the 
cause,  and  to  render  himself  amen- 
able to  the  process  of  the  court,  which 
may  be  issued  to  enforce  the  perform- 
ance of  the  decree.  Woodward  v. 
Schatzell,  3  John.  Ch.  E.  412;  Gil- 
hertY.  Colt,  1  Hopk.  R.  496;  Rus- 
sell V.  Ashhy,  5  Ves.  96 ;  Atkinson 
v.  Leonard,  8  Bro.  C.  C.  218  ;  Chitty 
on  Prerog.  23.)  If  this  court  has 
jurisdiction  of  the  cause,  and  the  de- 
fendant intends  to  leave  the  State,  so 
that  the  decree  against  him  would 
necessarily  prove  ineffectual,  the  com- 
plainant has  a  right  to  this  equitable 
bail,  on  producing  proper  evidence  of 
that  fact,  and  of  the  actual  existence 
of  the  equitable  claim  for  which  the 
suit  is  instituted." 

"  As  a  general  rule,  this  process  is 
only  issued  for  an  equitable  demand, 
and  cannot  be  allowed  on  a  mere  legal 
claim.  But,  where  there  is  a  concur- 
rent jurisdiction  between  the  court  of 
chancery  and  courts  of  common  law, 
as  in  the  case  of  bills  for  an  account, 


496      POWER,    WHERE    PROPBETT    BEYOND    JURISDICTION. 


it  may  be  granted,  although  the  de- 
fendant could  have  been  arrested  by 
process  issued  ont  of  a  court  of  law. 
(1  P.  Wms.  263,  n.  1;  Russell  v. 
Ashhy,  5  Ves.  96  j  Jones  v.  Samp- 
son, 8  Id.  593 ;  Jones  v.  Alephsin,  16 
Id.  470.) 

"  In  Baher  v.  Dumaresque,  (2  Atk. 
66,)  Lord  Hardwicke  restrained  a  de- 
fendant from  going  out  of  the  king- 
dom to  the  place  of  his  abode,  until 
he  should  give  security  to  abide  the 
decree.  In  Archer  v.  Preston,  be- 
fore cited,  a  ne  exeat  was  granted 
against  a  defendant  temporarily  in 
England ;  and  in  Atkinson  v.  Leon- 
ard, the  writ  was  granted  in  favor 
of  an  inhabitant  of  Antigua,  against 
a  resident  of  the  same  place,  who 
merely  came  to  England  with  his 
wife  for  medical  advice.  In  Howden 
V.  Rogers,  (1  Ves.  &  Beam.  129,) 
it  was  allowed  against  a  defendant 
domiciled  in  Ireland;  and  who  only 
came  to  England,  temporarily  on 
business.  In  the  case  of  Flack  v. 
Holm,  (1  Jac.  &  Walk.  406,)  Lord 
Eldon  granted  a  ne  exeat  against 
a  Eussian,  who  resided  at  Peters- 
burgh,  and  for  a  debt  contracted  at 
that  place  as  a  commission  merchant. 
And  in  the  recent  case  of  Grant  v. 
Grant,  (3  Russ.  R.  598,)  the  writ 
was  allowed  against  a  resident  of  Ja- 
maica, in  respect  of  a  debt  contracted 
there,  between  persons  who  were  resi- 
dent at  that  place ;  although,  by  the 
laws  of  Jamaica,  the  defendant  could 
not  have  been  arrested  for  such  debt. 

"  In  the  case  of  De  Carriere  v. 
The  Able  De  Callone,  (4  Ves.  578,) 
Lord  Eldon  discharged  a  ne  exeat, 
granted  by  the  master  of  the  rolls,  in 
favor  of  one  French  emigrant  against 
another.     But  it  was  evidently  on  the 


ground  that  the  debt  was  not  due,  ac- 
cording to  the  agreement  and  under- 
standing of  the  parties,  at  the  time 
the  writ  was  allowed.  In  this  court, 
in  Woodward  v.  Schatzell,  (3  John. 
Ch.  R.  412,)  Chancellor  Kent,  after 
a  full  examination  of  the  cases,  de- 
cided that  the  writ  may  be  granted 
in  the  case  of  foreigners,  and  in 
respect  to  demands  arising  abroad. 
Chancellor  Sanford  came  to  the  same 
conclusion  in  Gilbert  v.  Colt,  (1 
Hopk.  R.  496,)  and  granted  a  tie 
exeat  against  a  citizen  of  Maryland, 
who  was  temporarily  in  this  state. 

"  If  the  complainant  is  entitled  to 
this  writ  against  a  foreigner  who  is 
merely  here  for  a  temporary  purpose, 
this  appears  to  be  a  proper  case  to  re- 
tain the  process  against  the  defend- 
ant. It  is  not  denied  that  the  com- 
plainant has  a  just  and  equitable  de- 
mand against  him,  to  the  extent  of 
nearly  £80,000,  including  interest; 
and  that  the  defendant  has  the  means 
of  paying  the  whole  amount.  But 
his  property  is  in  such  a  situation 
that  the  complainant  cannot  reach  it, 
except  by  the  aid  of  this  court,  and 
by  detaining  the  defendant  within  its 
jurisdiction,  to  abide  such  order  or 
decree  as  may  be  found  necessary  to 
compel  him  to  apply  his  property  in 
satisfaction  of  the  complainant's  claim. 
In  the  language  of  Senator  Allen,  in 
Pettit  V.  Candler,  (3  "Wend.  R.  625,) 
'  What  can  be  more  reasonable  than 
that  every  man  possessing  the  means 
should  pay  his  honest  debts ;  and  if 
he  possess  the  means,  and  place  them 
in  a  situation  beyond  the  reach  of 
legal  process,  is  there  any  injustice 
in  compelling  him  to  render  an  ac- 
count of  the  property  thus  fraudu- 
lently concealed  V   Although  the  prin- 
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cipal  part  of  the  defendant's  property 
is  vested  in  a  partnership  with  others, 
that  does  not  discharge  him  from  the 
moral  obligation  of  applying  it  in  satis- 
faction of  the  complainant's  debt,  after 
all  just  claims  of  his  copartners  and 
the  creditors  of  the  firm  have  been 
provided  for.  This  court  vrill  not  re- 
quire of  him  an  impossibility.  But 
so  far  as  he  can  control  his  interest 
in  the  partnership  funds,  consistently 
with  the  laws  of  the  country  in  which 
those  funds  are  now  placed,  and  with- 
out prejudice  to  the  rights  of  others, 
he  may  be  required  to  apply  his  in- 
terest in  that  species  of  property  in 
satisfaction  ofthe  complainant's  debt." 

This  decision  was  cited  and  fol- 
lowed in  The  Great  Falls  Manufac- 
turing Co.  V.  Worster,  3  Foster,  462, 
and  the  complainant  restrained  from 
injuring  or  destroying  the  defendant's 
dam,  although  situated  in  part  within 
the  limits  of  another  state,  and  be- 
yond the  jurisdiction  of  the  court 
which  issued  the  injunction. 

In  Moore  v.  Hood,  9  Richardson, 
Eq.  311,  the  right  of  equity  to  require 
a  guardian  appointed  in  one  state  or 
county,  to  account  in  another  for  the 
disposition  made  of  the  estate  of  his 
ward,  before  coming  into  the  juris- 
diction in  which  the  bill  is  filed,  was 
held  and  vindicated  on  the  ground 
of  the  necessity  for  protecting  the 
property  of  minors,  and  preventing 
those  who  are  entrusted  with  the 
care  of  their  property,  from  escap- 
ing from  responsibility,  by  a  change 
of  domicil;  and  the  same  reasoning 
would  obviously  be  applicable  in  the 
case  of  an  absconding  trustee  or  exe- 
cutor, or  other  person  charged  with 
or  acting  in  a  fiduciary  or  official 
duty  or  capacity. 

VOL.  III. — 32 


Although  equity  has  no  jurisdic- 
tion over  naked  questions  of  title, 
it  will  not  refuse  to  determine  a 
controversy,  which  is  in  other  re- 
spects within  its  jurisdiction,  because 
it  incidentally  involves  a  question  of 
title.  But  when  an  application  for 
equitable  relief  cannot  be  granted, 
without  deciding  on  a  disputed  title 
to  land  in  another  state  or  country, 
it  will  be  refused  unless  under  very 
peculiar  circumstances.  Thus  it  was 
held  in  Blunt  v.  Blunt,  1  Hawks,  365, 
that  a  court  of  chancery,  in  North 
Carolina,  would  not  compel  an  execu- 
tor residing  there,  to  proceed  to  a  sale 
of  lands  in  Tennessee,  under  a  power 
in  the  will  of  the  testator,  when  the 
construction  of  the  power  was  doubt- 
ful, because  the  decree,  if  made,  would 
not  be  conclusive,  and  the  title  passed 
by  the  sale,  might  be  declared  invalid 
by  the  tribunals  of  Tennessee.  And 
the  position  thus  taken  is  sustained 
by  the  case  of  White  v.  White,  7  Grill 
&  Johnson,  208,  where  the  same  point 
was  decided,  under  similar  circum- 
stances. These  cases  obviously  differ 
from  that  of  Massie  v.  Watts,  in  the  im- 
portant particular,  that  in  one  the  ques- 
tion was  one  of  personal  obligation,  irre- 
spective of  title,  while  in  the  other  the 
obligation  of  the  defendant  to  convey 
the  land,  depended  upon  his  power  to 
make  a  good  title. 

Nearly  the  same  ground  was  taken 
in  the  recent  case  of  Morris  v.  i?e- 
mington,  1  Parsons,  Eq.  387,  where 
it  was  held,  that  chancery  would  not 
entertain  a  bill  affecting  land  beyond 
its  jurisdiction,  unless  the  relief  sought 
could  be  afforded  by  a  decree  in  per- 
sonam, without  going  further,  and 
acting  directly  upon  the  land.  And 
it  was  consequently  decided,  that  a 


498   POWEE,  WHERE  PROPERTY  BEYOND  JURISDICTION. 


suit  could  not  be  sustained  in  a  court 
of  equity  of  one  county,  for  the  abate- 
ment of  a  nuisance  as  impairing  the 
value  of  the  complainant's  land  in 
another,  because  full  and  final  relief 
could  not  be  afforded,  without  order- 
ing the  abatement  of  the  nuisance, 
and  issuing  a  writ  to  carry  the  order 
into  effect.  It  may  be  inferred  from 
this  case,  as  well  as  from  those  above 
cited,  that  when  full  and  complete  re- 
lief cannot  be  afforded  without  the 
exercise  of  authority,  over  property 
which  lies  within  another  state  or  ju- 
risdiction, courts  of  equity  will  exer- 
cise great  care  and  caution,  and  refuse 
an  aid  which  cannot  be  afforded  with- 
out danger  of  usurpation. 

The  result  of  the  cases  as  a  whole, 
would  seem  to  be,  that  as  the  right  of 
real  property  is  essentially  local,  and 
can  only  be  enforced  at  law,  by  a  re- 
course to  the  local  tribunals;  Story 
on  the  Conflict  of  Laws,  sect.  463  ; 
1  Smith,  Leading  Cases,  789,  5th 
Am.  ed. ;  Picquet  v.  Swan,  5  Mason, 
35;  equity  will  follow  the  law,  and 
refuse  to  assume  a  power  which  might 
further  the  purposes  of  justice  in  par- 
ticular instances,  but  would  ultimately 
disturb  the  comity  which  ought  to  ex- 
ist between  the  courts  of  different 
nations,  by  bringing  the  decisions  of 
foreign  tribunals  into  conflict  with 
those  of  the  locus  rei  sitce  ;  The  North- 
ern Indiana  Rail  Road  Co.  v.  The 
Michigan  Central  Rail  Road  Co.,  15 
Howard,  233.  But  rights  growing 
out  of  trust  or  contract,  or  founded 
upon  a  fraudulent  violation  of  the 
principles  of  equity,  as  between  man 
and  man,  are  purely  personal,  and  will 
consequently  be  upheld  and  enforced 
both  by  law  and  equity,  whenever 
jurisdiction   has   been  acquired  over 


the  parties,  without  regard  to  the  na- 
ture or  situation  of  the  property  in 
which  the  controversy  has  its  origin, 
and  even  when  the  relief  sought  con- 
sists in  a  decree  for  the  conveyance 
of  land,  which  lies  beyond  the  reach 
of  the  authority  of  the  court,  and  can 
only  be  reached  through  the  exercise 
of  its  powers  over  the  person. 

The  power  of  chancery  to  restrain 
the  defendant  from  instituting  legal 
proceedings,  by  injunction,  must  ex- 
tend to  the  prohibition  of  suits  be- 
yond its  jurisdiction,  in  order  to  pre- 
vent an  evasive  recourse  to  the  tribu- 
nals of  other  states  or  territories.  But 
although  an  order  that  no  suit  shall 
be  brought  on  a  particular  cause  of 
action,  will  extend  to  all  tribunals, 
whether  foreign  or  domestic,  without 
exception,  yet  an  injunction  will  not 
be  issued,  unless  in  extreme  cases,  and 
on  very  special  grounds,  to  suspend 
the  course  of  a  suit  previously  brought 
in  a  court,  holding  its  commission 
under  a  foreign  power,  or  deriving  its 
authority  fi'om  a  different  source; 
Bicknell-v.  Field,  8  Paige,  440.  It  was 
consequently  decided  in  Mead  v.  Mer- 
ritt,  2  Paige,  402,  that  an  injunction 
would  not  be  granted  in  New  York,  to 
stay  legal  proceedings,  which  had  been 
commenced  in  Connecticut,  because 
such  a  course  might  involve  a  conflict 
of  jurisdiction  between  tribunals,  act- 
ing under  different  sovereign  autho- 
rities, and  recognizing  no  common 
superior;  ante,  201.  But  the  rule  thus 
laid  down,  is  one  of  comity,  rather  than 
of  binding  obligation,  and  will  not  be 
followed  when  a  departure  from  it  is 
necessary,  for  the  purposes  of  justice, 
and  the  properexecution  of  the  decrees 
of  the  court  by  which  the  injunction  is 
issued;  Pearce  v.  Olney,  20  Conn.  544. 
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JUNE  1,  1739. 
REPORTED  1  ATK.   469.^ 

Power  in  the  Nature  of  a  Trust.] — H.,  hy  will,  gives  a  leasehold  house  and 
furniture,  goods,  and  chattels  therein,  and  also  plate,  jewels,  <&c.,  to  his  wife  ; 
but  did  desire  her,  at  or  before  her  death,  to  give  the  same  unto  and  amongst 
such  of  his  own  relations  as  she  should  think  most  deserving  and  approve 
of.  The  wife,  by  her  will  gave  the  leasehold  house  to  S.,  who  was  the  son 
of  one  of  the  next  of  kin,  and  after  giving  severallegacies,  bequeathed  the  resi- 
due of  her  personal  estate  to  the  defendant  G.  and  two  other  persons,  but 
neither  gave,  at  or  before  her  death,  the  goods  in  the  hotise,  or  the  Jewels,  to 
her  husband's  relations.  It  was  held,  that  the  wife  was  intended  to  take 
beneficially  only  during  her  life  ;  that  the  appointment  to  S.,  being  a  rela-  ' 
tion  of  the  testator's,  though  not  one  of  his  next  of  kin,  was  a  good  execu- 
tion of  the  power  ;  and  that  so  much  of  the  goods  and  Jewels  not  disposed  of 
by  the  wife,  according  to  the  power  given  to  her  by  her  husband,  in  case 
they  remained  in  specie,  or  the  value  thereof,  ought  to  be  divided  equally 
among  such  of  the  relations  of  the  testator  as  were  his  next  of  kin  at  the 
time  of  the  death  of  his  wife. 

Nicholas  Harding,  in  1701,  made  his  will,  and  thereby  gave  "  to  Eliza- 
beth his  wife  all  his  estate,  leases,  and  interest  in  his  house  in  Hatton  Grarden, 
and  all  the  goods,  furniture,  and  chattels  therein  at  the  time  of  his  death,  and 
also  all  his  plate,  linen,  jewels,  and  other  wearing  apparel,  but  did  desire  her, 
at  or  before  her  death,  to  give  such  leases,  house,  furniture,  good  and  chattels, 
plate  and  jewels,  unto  and  amongst  such  of  his  own  relations  *as  she  r*7qni 
should  think  most  deserving  and  approve  of;"  and  made  his  wife  exe- 
cutrix, and  died  the  23rd  of  January,  1736,  without  issue. 

Elizabeth,  his  widow,  made  her  will  on  the  12th  of  June,  1737,  "  and 
thereby  gave  all  her  estate,  right,  title,  and  interest  to  Henry  Swindell,^  in 
the  house  in  Hatton  Garden,  which  her  husband  had  bequeathed  to  her  in 
manner  aforesaid ;  and,  after  giving  several  legacies,  bequeathed  the  residue 
of  her  personal  estate  to  the  defendant  Glyn  and  two  other  persons,  and  made 
them  executors,"  and  soon  after  died,  without  having  given,  at  or  before  her 

1  S.  C,  5  Ves.  Jan.  501,  stated  from  Reg.  Lib.  1738,  A. 

''  The  bequest  to  Swindell  was  held  good,  although  he  was  not  one  of  the  next  of  kin 
of  the  testator,  and  would  not,  therefore,  have  taken  anything  in  the  absence  of  the  be- 
quest ;  but  being  a  son  of  one  of  the  next  of  kin,  he  was  a  relation,  and,  therefore,  within 
the  power  when  exercised  by  the  testatrix.     See  Brown  v.  Higgs,  5  Ves.  501 ;  8  Ves.  572. 
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death,  the  goods  in  the  said  house,  or  without  having  disposed  of  any  of  her 
husband's  jewels  to  his  relations.* 

The  plaintiffs,  insisting  that  Elizabeth  Harding  had  no  property  in  the  said 
furniture  and  jewels  but  for  life,  with  a  limited  power  of  disposing  of  the  same 
to  her  husband's  relations,  which  she  had  not  done,  brought  their  bill  in  order 
that  they  might  be  distributed  amonst  his  relations,  according  to  the  rule  of 
distribution  of  intestates'  effects. 

The  Hon.  John  Vernet,  M.  R. — The  first  question  is,  if  this  is  vested 
absolutely  in  the  wife?  And  the  second,  if  it  is  to  be  considered  as  undis- 
posed of,  after  her  death,  who  are  entitled  to  it  ? 

As  to  the  first,  it  is  clear  the  wife  was  intended  to  take  only  beneficially 
during  her  life.  There  are  no  technical  words  in  a  will ;  but  the  manifest 
intent  of  the  testator  is  to  take  place ;  and  the  words  "  willing"  or  "  desiring," 
have  been  frequently  construed  to  amount  to  a  trust,  {Hales  v.  England  f) 
and  the  only  doubt  arises  upon  the  persons  who  are  to  take  after  her. 

Where  the  uncertainty  is  such  that  it  is  impossible  for  the  Court  to  deter- 
mine what  persons  are  meant,  it  is  very  strong  for  the  Court  to  construe  it 
only  as  a  recommendation  to  the  first  devisee,  and  make  it  absolute  as  to  him ; 
but  here  the  word  "  relations"  is  a  legal  description,  and  this  is  a  devise  to 
r*7Qn  ^^"'^  relations,  and  operates  as  a  trust  *in  the  wife,  by  way  of  power 
■-  of  naming  and  apportioning  ;   and  her  non-performance  of  the  power 

shall  not  make  the  devise  void,  but  the  power  shall  devolve  on  the  Court;  and 
though  this  is  not  to  pass  by  virtue  of  the  Statute  of  Distributions,  yet  that  is 
a  good  rule  for  the  Court  to  go  by ;  and,  therefore,  I  think  it  ought  to  be 
divided  among  such  of  the  relations  of  the  testator  Nicholas  Harding,  who 
were  his  next  of  kin  at  her  death  ;  and  do  order,  that  so  much  of  the  said 
household  goods  in  Hatton  Garden,  and  other  the  personal  estate  of  the  said 
testator  Nicholas  Harding,  devised  by  his  will  to  the  said  Elizabeth  Harding 
his  wife,  which  she  did  not  dispose  of  according  to  the  power  given  her 
thereby,  in  case  the  same  remains  in  specie,  or  the  value  thereof  be  delivered  to 
the  next  of  kin  of  the  said  testator  Nicholas  Harding,  to  be  divided  equally 
amongst  them,  to  take  place  from  the  time  of  the  death  of  the  said  Elizabeth 
Harding. 


"  As  a  general  rule,"  observes  Lord  Langdale,  M.  E.,  in  an  important 
case,  "  it  has  been  laid  down,  that,  when  property  is  given  absolutely  to  any 
person,  and  the  same  person  is  by  the  giver,  who  has  power  to  command,  re- 
commended, or  entreated,  or  wished  to  dispose  of  that  property  in  favor  of 
another,  the  recommendation,  entreaty,  or  wish,  shall  be  held  to  create  a  trust. 

1  It  appears  that  the  testatrix  by  her  will  bequeathed  the  plate  to  Caleb  Harding,  and 
it  was  declared  by  the  decree  that  it  was  a  good  bequest,  as  being  pursuant  to  the  power 
in  her  husband's  will.     See  statement  from  the  Reg.  Lib.,  5  Ves.  501. 

a  Free.  Ch.  200  ;  2  Tern.  466. 
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"  First,  if  the  words  are  so  used,  that,  upon  the  whole,  they  ought  to  be 
construed  as  imperative. 

"  Secondly,  if  the  subject  of  the  recommendation  or  wish  be  certain  ;  and, 
"  Thirdly,  if  the  objects  or  persons  intended  to  have  the  benefit  of  the  re- 
commendation or  wish,  be  also  certain. 

"  If  a  testator  gives  £1000  to  A.  B.,  desiring,  wishing,  recommending,  or 
hoping  that  A.  B.  will  at  his  death  give  the  same  sum,  or  any  certain  part  of 
it,  to  0.  D.,  it  is  considered  that  C.  D.  is  an  object  of  the  testator's  bounty, 
and  A.  B.  is  a  trustee  for  him.  No  question  arises  upon  the  intention  of  the 
testator,  upon  the  sum  or  subject  intended  to  be  given,  or  upon  the  person  or 
object  of  the  wish. 

"  So,  if  a  testator  gives  the  residue  of  his  estate  after  certain  purposes  are 
answered,  to  A.  B.,  recommending  A.  B.,  after  his  death,  to  give  it  to  his 
own  *relations,  or  such  of  his  own  relations  as  he  shall  think  most  r^irgoT 
deserving,  or  as  he  shall  choose,  it  has  been  considered  that  the  resi- 
due of  the  property,  though  a  subject  to  be  ascertained,  and  that  the  relations 
to  be  selected,  though  persons  or  objects  to  be  ascertained,  are  nevertheless  so 
clearly  and  certainly  ascertainable, — so  capable  of  being  made  certain,  that 
the  rule  is  applicable  to  such  cases. 

"  On  the  other  hand,  if  the  giver  accompanies  his  expression  of  wish  or  re- 
quest by  other  words,  from  which  it  is  to  be  collected  that  he  did  not  intend 
the  wish  to  be  imperative ;  or  if  it  appears  from  the  context  that  the  first 
taker  was  intended  to  have  a  discretionary  power  to  withdraw  any  part  of  the 
subject  from  the  object  of  the  wish  or  request ;  or  if  the  objects  are  not  such 
as  may  be  ascertained  with  sufficient  certainty,  it  has  been  held  that  no  trust 
is  created.  Thus,  the  words  '  free  and  unfettered,'  accompanying  the  strongest 
expression  of  request,  were  held  to  prevent  the  words  of  bequest  being  impe- 
rative. Any  words  by  which  it  is  expressed,  or  from  which  it  may  be  implied, 
that  the  first  taker  may  apply  any  part  of  the  subject  to  his  own  use,  are  held 
to  prevent  the  subject  of  the  gift  from  being  considered  certain ;  and  a  vague 
description  of  the  object,  that  is,  a  description  by  which  the  giver  neither 
clearly  defines  the  object  himself,  nor  names  a  distinct  class  out  of  which  the 
first  taker  is  to  select,  or  which  leaves  it  doubtful  what  interest  the  object  or 
class  of  objects  is  to  take,  will  prevent  the  objects  from  being  certain  within 
the  meaning  of  the  rule ;  and  in  such  cases  we  are  told,  that  the  question 
'  never  turns  upon  the  grammatical  import  of  words — they  may  be  imperative, 
but  not  necessarily  so  j  the  subject-matter,  the  situation  of  the  parties,  and 
the  probable  intent,  must  be  considered :'  Meggison  v.  Moore,  (2  Ves.  jun. 
632,  633.)  And  '  wherever  the  subject  to  be  administered  as  trust  property, 
and  the  objects  for  whose  benefit  it  is  to  be  administered,  are  to  be  found  in  a 
will,  not  expressly  creating  a  trust,  the  indefinite  nature  and  quantum  of  the 
subject,  and  the  indefinite  nature  of  the  objects,  are  always  used  by  the  Court 
as  evidence  that  the  mind  of  the  testator  was  not  to  create  a  trust ;  and  the 
difficulty  that  would  be  imposed  upon  the  Court  to  say  what  should  be  so 
applied,  or  to  what  objects,  has  been  the  foundation  of  the  argument  that  no 
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trust  was  intended:'  Morrice  v.  Bishop  of  Burhwrn,,  (10  Ves.  536  j)  or,  as 
Lord  Eldon  expresses  it  in  another  case,  ( 'Wright  v.  Aikyns,  T.  &  K.  159,) 
'  where  a  trust  is  to  be  raised,  characterised  by  certainty,  the  difficulty  of  doing 
it  is  an  argument  which  goes  to  a  certain  extent  towards  inducing  the  Court 
to  say,  it  is  not  sufficiently  clear  what  the  testator  intended :' "  Knight  v. 
|.^„gg-j  *Knight,  3  Beav.  172 ;  S.  C,  11  C.  &  F.  513. 

The  three  requisites,  however,  mentioned  by  Lord  Langdale,  must 
co-exist.  See  Briggs  v.  Penny,  3  Mac.  &  Gr.  554 ;  Moriarily  v.  Martin,  3 
Ir.  Ch.  Kep.  31. 

First,  The  ■words  of  recommendation  used  mxist  he  such  that,  upon  the  whole, 
they  ought  to  he  construed  as  imperative. — As  laid  down  in  the  principal  case, 
no  technical  words  are  necessary,  but  the  testator's  intent  is  to  take  place ; 
and  his  words,  "  willing  or  desiring"  that  the  person  upon  whom  he  has  con- 
ferred property  should  make  a  disposition  of  it  in  favor  of  certain  objects,  will 
be  construed  as  imperative,  and  amount  to  a  trust,  (^Eales  v.  England,  Prec. 
Ch.  200 ;  2  Vern.  466  ;)  so,  if  he  "  request,"  {Eade  v.  Eade,  5  Madd.  118,) 
"  wish  and  request,"  {Foley  v.  Parry,  5  Sim.  138 ;  2  My.  &  K.  138  ;)  express 
it  to  be  his  "  last  wish,"  {Hinxman  v.  Poynder,  5  Sim.  546  ;)  his  "  dying  re- 
quest," {Pierson  v.  Garnet,  2  Bro.  C.  C.  38,  226;)  or  "recommend,"  {Tib- 
hits  V.  Tibbits,  19  Ves.  656 ;  Jac.  317 ;  Eorwood  v.  West,  1  S.  &  S.  387 ; 
Malim  V.  Keighley,  2  Ves.  jun.  333,  539 ;  Ford  v.  Fowler,  3  Beav.  146 ; 
but  see  Gunliffe  v.  Gunliffe,  Amb.  686,  and  the  comments  upon  it  in  Pierson  v. 
Garnet,  2  Bro.  C.  C.  46 ;  Malim  v.  Keighley,  2  Ves.  jun.  532;  Pushman  v. 
Filliter,  3  Ves.  9 ;)  "  entreat,"  {Prevost  v.  Clarke,  2  Madd.  458 ;)  "  not 
doubting,"  {Parsons  v.  Baker,  18  Ves.  476 ;  Taylor  v.  George,  2  V.  &  B. 
378;)  "under  the  firm  conviction,"  {Barnes  v.  Grant,  26  L.  J.,  N.  S.  (Ch.) 
92 ;  "  have  fullest  confidence,"  (  Wright  v.  Athyns,  17  Ves.  255 ;  19  Ves. 
299  ;  G.  Coop.  Ill ;  1  T.  &  R.  143  ;  Palmer  v.  Simmonds,  2  Drew.  221 ;) 
"heartily  beseech,"  {Meredith  v.  Heneage,  1  Sim.  553 ;)  "authorize  and 
empower,"  {Brown  v.  Eiggs,  4  Ves.  708 ;  5  Ves.  495;  8  Ves.  561;  18  Ves. 
192  ;)  "  hope,"  {Harland  v.  Trigg,  1  Bro.  C.  C.  142  ;  Paul  v.  Compton,  8 
Ves.  375 ;)  "  full  assurance  and  confident  hope,"  {Macnah  v.  Whitbread,  17 
Beav.  299  ;)  "  well  know,"  {Bardswell  v.  Bardswell,  9  Sim.  323  ;  Briggs  v. 
Penny,  3  Mac.  &  Gr.  546,  554 ;)  "  or  of  course  he  vrill  give,"  {Robinson  v. 
Smith,  6  Madd.  194 ;)  "  in  consideration  he  has  promised  to  give,"  (  Clifton  v. 
Lombe,  Amb.  519.) 

The  context  may,  however,  show  that  words  of  hope,  or  request,  or  recom- 
mendation, were  not  intended  to  interfere  with  the  absolute  discretion  of  the 
legatee  :  Ruskisson  v.  Bridge,  4  De  G.  &  Sm.  245 ;  Williams  v.  Williams,  1 
Sim.,  N.  S.  358,  370 ;  Webb  v.  Wools,  2  Sim.,  N.  S.  267  j  Lefroy  v.  Flood, 
4  Ir.  Ch.  Rep.  1. 

The  application  of  the  rule  by  which  words  of  recommendation  are  con- 
r*7941  ^^"^^^^  ^  imperative,  is  often  attended  with  considerable  *difficulty, 
and  perhaps  ought  not,  consistently  with  sound  principles  of  inter- 
pretation, to  have  been  ever  established.     "The  first  case,"  observes  Sir 
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Anthony  Hart,  V.  C,  "  that  construed  words  of  recommendation  into  a  com- 
mand made  a  will  for  the  testator ;  for  every  one  knows  the  distinction  between 
them.  The  current  of  decisions  of  late  years  has  been  against  converting  the 
legatee  into  a  trustee  :"  Sale  v.  Moore,  1  Sim.  504. 

Secondly,  The  subject-matter  of  the  recommendation  or  wish  must  he  cer- 
tain.— Thus,  in  Buggins  v.  Yates,  9  Mod.  122,  where  a  testator,  who,  having 
devised  real  property  to  his  wife,  to  be  sold  for  payment  of  his  debts  and  lega- 
cies, in  aid  of  his  personal  estate,  declared,  that  he  did  not  doubt  hut  his  wife 
would  he  kind  to  his  children,  it  was  insisted,  that  this  constituted  a  trust  of 
the  personal  estate ;  "  but  the  Court  was  of  opinion,  that  these  words  gave  a 
right  to  no  child  in  particular,  or  a  right  to  any  particular  part  of  the  estate, 
but  that  the  clause  was  void  for  uncertainty." 

In  Sale  v.  Moore,  1  Sim.  534,  the  testator  gave  and  bequeathed  to  his  wife 
all  his  worldly  substance  of  what  kind  or  nature  soever,  or  wheresoever,  upon 
trust  for  the  following  purposes  : — 1st,  for  payipent  of  debts  and  funeral  ex- 
penses, and  of  £100  to  a  charitable  institution,  and  £50  a  year  to  his  sister 
for  life.  He  then  adds,  "  My  brother  being  in  affluent  circumstances,  and 
my  eldest  sister  being  already  well  provided  for  by  me,  will,  I  trust,  be  con- 
sidered by  them  as  a  sufficient  reason  for  my  not  leaving  them  anything  in 
this  my  will,  as  I  could  not  do  it  without  taking  from  my  wife's  property,  who 
is  more  in  need  of  it.  The  remainder  of  what  I  shall  die  possessed  of,  after 
the  payment  of  the  aforesaid  debts  and  legacies,  I  leave  to  my  dear  wife,  not 
doubting,  as  she  has  no  relations  of  her  own  family,  but  that  she  will  consider 
my  near  relations,  should  she  survive  me,  as  I  should  consider  them  vnyselfin  case 
I  should  survive  her."  It  was  held  by  Sir  Anthony  Hart,  V.  C,  that  there 
was  no  trust  for  the  next  of  kin,  but  that  the  wife  took  the  residue  absolutely. 
"  Supposing,"  said  his  Honor,  "  that  the  words  in  this  case  would  create  a 
trust,  those  words  are  coupled  with  some  degree  of  uncertainty.  Who  are  the 
objects  of  the  trust  ?  Did  the  testator  mean  relations  at  his  own  death  or  at 
his  wife's  death  ?  Did  he  mean  that  she  should  have  the  liberty  of  executing 
the  trust  the  day  after  his  death  ?  Various  other  considerations  might  be  in- 
troduced to  show  that  the  objects  are  uncertain.  There  is  no  ground  for 
taking  away  from  the  widow  what  the  testator  has  not  taken  from  her  but 
vested  in  her  absolutely.  The  case  of  Dawson  v.  OlarJc,  (15  Ves.  409,)  is  a 
strong  *authority  to  show  that  the  Court  ought  not  to  take  away  an  abso-  r^tt^qc-i 
lute  gift.  He  gives  to  her  '  all  his  worldly  substance  of  what  nature 
or  kind  soever  and  wheresoever,  upon  trust  for  the  following  purposes.'  He 
must,  therefore,  be  intended  to  have  all  the  purposes  in  his  contemplation. 
He  then  says,  '  My  brother  being  in  affluent  circumstances,  and  my  eldest 
sister  being  already  well  provided  for  by  me,  will,  I  trust,  be  considered  by 
them  as  a  sufficient  reason  for  my  not  leaving  them  anything  in  this  my  will.' 
Is  not  this  a  conclusive  indication,  that,  in  the  preceding  part  of  the  will,  he 
had  pointed  out  every  trust  that  he  intended  should  fix  upon  the  property? 
He  then  proceeds  :  '  As  I  could  not  do  it  without  taking  from  my  wife's  pro- 
perty, who  is  more  in  need  of  it.'     Why  does  he  not  take  it  from  her?     He 
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might  have  made  her  tenant  for  life  only.  But  he  says,  that  he  takes  nothing 
from  her.  Where,  then,  is  the  ground  upon  which  a  trust  could  attach  ?  He 
goes  on  :  '  The  remainder  of  what  I  shall  die  possessed  of,'  &c.  Now,  the 
word  '  consider'  is  a  relative  term.  How  is  she  to  consider  them  as  he  would 
have  done  ?  How  is  the  Court  to  find  out  how  he  would  have  considered  his 
relations  ?"     And  see  Hoy  v.  Master,  6  Sim.  568. 

So,  in  an  absolute  devise  or  bequest  to  a  person,  "well  knowing  that  he 
will  remember,"  certain  objects,  (^Bardswell  v.  Bardswell,  9  Sim.  319,)  "dp 
justice  to,"  or  "  deal  justly  and  properly  to  and  by  them,"  (ie  Maitre  v. 
Bannister,  Preo.  Ch.,  by  Finch.  200,  n.  1 ;  Pope  v.  Pope,  10  Sim.  1,)  will 
not  be  construed  as  a  trust,  because  no  particular  property  is  pointed  out  as 
the  object  of  it.  And  see  Flint  v.  Hughes,  6  Beav.  342 ;  Macnab  v.  Whit- 
Iread,  17  Beav.  299;  Winch  v.  Brutton,  14  Sim.  379;  Reeves  v.  Baker,  18 
Beav.  372. 

Although  there  are  words  of  recommendation  in  a  will,  they  will  not  be 
construed  as  imperative,  if  an  intention  appear  in  any  part  of  the  will  to  give 
to  the  devisee  a  right  or  power  to  spend  the  property;  for  the  Court,  in  its 
acuteness  to  extract  the  meaning  conceives  it  to  be  inconsistent  with  the  in- 
tention to  create  an  imperative  trust,  that  the  party  should  have  the  right  or 
power  to  dispose  of  the  property  at  his  pleasure,  and  by  using  that  privilege 
to  any  extent,  leave  nothing,  or  more  or  less,  to  remain  the  subject  of  the 
trust :  Meredith  v.  Heneage,  1  Sim.  556 ;  and  see  Curtis  v.  Rippon,  5  Madd. 
434,  there  the  testator,  after  appointing  his  wife  guardian  of  his  children, 
gave  all  his  property  to  her,  "  trusting  that  she  would,  in  fear  of  God  and 
in  love  to  the  children,  committed  to  her  care,  make  such  use  of  it  as  should 
be  for  her  own  and  their  spiritual  and  temporal  good,  remembering  always, 
according  *to  circumstances,  the  Church  of  God  and  the  poor."  Sir 
L  -'J.  Leach,  V.  C,  held  the  wife  absolutely  entitled  to  the  property, 
there  being  no  ascertained  part  of  it  provided  for  the  children,  and  the  wife 
being  at  liberty  at  her  pleasure  to  diminish  the  capital,  either  for  the  Church 
or  the  poor;  and  that  the  plain  intention  of  the  testator  was  to  leave  the  chil- 
dren dependent  on  the  wife. 

So,  where  there  is  an  absolute  gift  of  property  to  a  person,  and  a  recom- 
mendation to  give  to  a  certain  object  "what  shall  be  left"  at  his  death,  or 
"  what  he  shall  die  seised  or  possessed  of,"  (  Wynne  v.  Hawkins,  1  Bro.  C  C. 
179  ;  Sprange  v.  Barnard,  2  Bro.  C.  C.  585 ;  Bland  v.  Bland,  2  Cox,  349 ; 
Pushman  v.  Filliter,  3  Ves.  7;  Wilson  v.  Major,  11  Ves.  205;  Attorney- 
General  V.  Hall,  Fitzg.  314 ;  Lechmere  v.  Lavie,  2  My.  &  K.  197 ;  Pope  v. 
Pope,  10  Sim.  1 ;  Green  v.  Marsden,  1  Drew.  646,  651;)  or  what  "he  may 
have  saved"  out  of  an  estate  given  for  life,  (^Cowman  v.  Harrison,  10  Hare, 
234,)  or  "  the  bulk  of  his  said  residuary  estate,"  {Palmer  v.  Simmonds,  2 
Drew.  221,)  the  subject  will  be  considered  as  uncertain.  See  and  consider, 
Constable  v.  Bull,  3  De  G.  &  Sm.  411. 

In  Bade  v.  Bade,  (5  Madd.  118,)  the  testator  bequeathed  the  residue  of 
his  personal  property  to  his  wife,  requesting  that  she  would  at  her  death  leave 
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£200  to  each  of  tlie  Miss  Nortons,  and  leave  the  remainder  of  her  property  to 
his  nephews  George  and  William  Eade,  in  such  proportion  as  she  thought 
proper.  It  was  held  by  Sir  John  Leach,  V.  C,  that  the  Miss  Nortons  were 
entitled  to  the  £200  each,  but  that  no  trust  was  created  for  the  nephews. 
"  A  request  or  recommendation,"  observed  his  Honor,  "  will  raise  a  trust,  if 
the  objects  and  the  property  are  described  with  such  certainty  that  the  Court 
can  execute  it.  The  defendants,  the  Miss  Nortons,  are  plainly  entitled  to 
the  legacies  of  £200  each ;  and  if  the  testator  had  requested  his  wife  at 
her  death  to  leave  the  remainder  of  his  property  to  George  and  William  Eade, 
there  would  have  been  a  clear  trust  in  their  favor,  because  the  remainder  of 
the  testator's  property  could  have  been  ascertained.  I  cannot  say,  that,  by 
the  remainder  of  her  property  at  her  death,  he  meant  the  remainder  of  his  pro- 
perty. It  must  be  understood  to  mean  such  property  as  she  happened  to  pos- 
sess at  her  death,  from  whatever  source  derived.  This  testator  having  there- 
fore, in  effect,  left  his  wife  at  liberty  to  deal  with  the  remainder  of  his  estate 
as  she  pleased,  his  request  as  to  the  uncertain  property  of  which  she  might 
be  possessed  at  her  death,  cannot  create  a  trust. 

In  Finden  v.  Stephens,  (2  Ph.  142,)  the  testator  expressed  it  as  his  wish 
and  desire  that  a  certain  person  should  be  employed  as  *agent,  re-  _o.„q„-, 
ceiver,  and  manager  of  his  estates  whenever  his  trustees  should  have  L  J 
occasion  for  the  services  of  a  person  in  that  capacity;  it  was  held  by  Lord 
Cottenham,  C.,  that  no  trust  was  created  which  such  person  could  enforce. 
Amongst  other  objections  to  the  bill  filed  by  him,  his  Lordship  remarked, 
there  was  the  following  : — "The  plaintiff  has  not,  and  does  not  pretend  to 
have  any,  present  interest,  but  claims  only  to  be  employed  as  and  when  the 
trustees  may  have  occasion  for  an  agent,  manager,  or  receiver ;  but  words  of 
recommendation  are  never  construed  as  trusts,  unless  the  subject  be  certain." 
See,  also,  Shaw  v.  Lawless,  5  C.  &  F.  129 ;  but  see  Williams  v.  Corbet,  8 
Sim.  349. 

But  it  may  be  implied,  from  other  parts  of  the  will,  controlling  a  recom- 
mendation to  leave  merely  what  property  under  the  will  the  legatee  was  pos- 
sessed of  at  his  death,  that  the  whole  property  at  the  testator's  death  was 
intended;  and,  in  that  case,  the  subject  will  be  certain.  Thus,  in  Horwood 
V.  West,  1  S.  &  S.  387,  the  testator  gave  to  his  wife  all  his  personal  estate, 
relying  that  if  she  should  marry  again,  she  would  secure  whatever  she  should 
possess  under  his  will  for  her  separate  use ;  and  he  recommended  her  to  give, 
by  her  will,  what  she  should  die  possessed  o/ under  his  will  to  certain  persons, 
whom  he  named;  it  was  held  by  Sir  John  Leach,  V.  C,  that  the  wife's  exe- 
cutor was  a  trustee  of  the  whole  of  the  property  possessed  by  her  under  the 
will,  for  the  persons  named.  "It  is  true,"  said  his  Honor,  "that,  in  terms, 
his  recommendation  is,  that  she  shall,  by  her  last  will  and  testament,  give 
and  bequeath  what  she  shall  die  possessed  of  under  and  by  virtue  of  that  his 
will,  in  manner  therein  stated ;  and  if  these  words  were  uncontrolled  by  any 
other  part  of  the  will,  it  would  be  to  be  implied  that  he  had  in  his  view  only 
what  she  should  happen  to  have  left  at  her  death,  and  not  all  that  he  had 
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given  to  her.  But  in  a  prior  part  of  the  will  he  directs,  that,  upon  a  second 
marriage,  whenever  that  may  happen,  the  whole  of  the  property  which  he 
gives  to  her,  and  not  such  part  only  as  may  have  been  then  undisposed  of  by 
her,  shall  be  secured  to  her  separate  use.  A  second  marriage  was  at  all  times 
possible  until  her  death ;  and  whenever  a  second  marriage  happened,  the  whole 
of  his  property  was  to  be  secured ;  and  a  power  to  dispose  of  any  part  of  the 
property  absolutely,  at  any  time  during  her  life,  is  not  to  be  reconciled  to  that 
provision,  when  he  recommends  her  to  give,  in  the  manner  stated,  what  she 
should  die  possessed  of  under  his  will.  I  must,  therefore,  consider  that  he 
had  in  view  the  whole  property  which  she  should  possess  under  his  will ;  and 
that  the  expression  is  equivalent  to  a  recommendation  to  give  the  whole  pro- 
perty which  she  should  so  possess." 

r*7QS1  *Thirdly,  The  objects  or  persons  intended  to  have  the  benefit  of  the 
recommendation  or  wish  must  be  certain. — In  Sarland  v.  Trigg,  (1 
Bro.  C.  C.  141,)  where  a  testator  gave  leaseholds  to  his  "brother  for  ever, 
hoping  he  will  continue  them  in  the  family,"  Lord  Thurlow,  C.,held,  that 
no  trust  was  created.  "  I  take,"  said  his  Lordship,  "  the  rule  of  law  to  be 
this,  that  two  things  must  concur  to  constitute  these  devises, — the  terms  and 
the  object.  Hoping  is  in  contradistinction  to  a  direct  devise;  but  whenever 
there  are  annexed  to  such  words  precise  and  direct  objects,  the  law  has  con- 
nected the  whole  together,  and  held  the  words  sufficient  to  raise  a  trust; — but 
then  the  objects  must  be  distinct; — where  there  is  a  choice  it  must  be  in  the 
power  of  the  devisee  to  dispose  of  it  either  way.  If  he  had  sold  these  lease- 
holds, the  family  could  not  have  taken  them  from  the  vendee,  or  if  he  had 
given  them  to  any  one  part  of  the  family,  the  others  could  have  no  remedy." 

In  a  subsequent,  and  much  discussed  case,  the  question  arose,  what  was  to 
be  the  construction  of  the  word  "family,"  where  freeholds  were  devised  to  a 
person  and  her  heirs  for  ever,  in  the  fullest  confidence  that  after  her  decease 
she  would  devise  the  property  to  the  testator's ybimi'Zy;  but  it  was  unnecessary 
to  decide  whether  a  trust  was  created,  and  for  whom.  See  Wright  v.  Aikyns, 
17  Ves.  255 ;  1  V.  &  B.  313 ;  19  Ves.  299  ;  G-.  Coop.  Ill,  125 ;  T.  &  E.  162. 
With  reference  to  this  case,  Sir  Edward  Sugden  observes,  "It  was  treated 
as  clear,  that  the  words  were  sufficient  to  raise  a  trust  if  the  objects  were 
clearly  ascertained.  The  result  of  the  investigation  seems  to  show,  that  it 
will  be  difficult  to  maintain  that  the  will  clearly  points  out  objects  in  whose 
favor  the  trust  can  be  enforced.  At  all  events,  it  cannot  now  be  held,  con- 
sistently with  the  opinions  already  expressed  and  acted  upon  by  the  House, 
that  the  trust  was  for  the  testator's  heir-at-law  at  his  death,  and  that  the 
widow  was  a  bare  trustee,  and  had  no  power  of  appointment  or  of  selection  :" 
Sugd.  Prop.  888.  See  also  and  consider  Green  v.  Marsden,  1  Drew.  646; 
Williams  v.  Williams,  1  Sim.,  N.  S.  358;  Gregory  v.  Smith,  9  Hare,  708. 
In  re  Terry's  Will,  19  Beav.  580. 

In  Meredith  v.  Heneage,  (1  Sim.  542,)  where  the  testator  gave  real  and 
personal  estates  to  his  wife,  in  full  confidence  she  would  distinguish  the  heirs 
of  his  late  father  by  devising  the  whole  of  his  estate,  together  and  entire,  to 
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such  of  his  father's  heirs  as  she  might  think  best  deserved  her  preference,  the 

Lord  Chief  Baron,  though  his  opinion  was  formed  mainly  upon  another  point, 

thought  the  objects  were  not  certain, — whether  the  testator  had  pointed  out 

the  heirs-at-law  of  his  father,  as  the  objects  to  take  the  personal  as  well 

as  the  real  estate,  or  the  *heirs  and  next  of  kin,  or  the  next  of  kin  L        -' 

only. 

In  Sale  v.  Moore,  (1  Sim.  534,)  where  a  testator  bequeathed  the  residue  of 
his  property  to  his  wife,  not  doubting  that  she  would  consider  his  near  rela- 
tions as  he  would  have  done  if  he  had  survived  her,  the  Vice-Chancellor 
held  the  objects  to  be  uncertain.  "  Did  the  testator,"  he  asked,  "  mean  re- 
lations at  his  own  death,  or  at  his  wife's  death  ?  Did  he  mean  that  she 
should  have  the  liberty  of  executing  the  trust  the  day  after  his  death  ?" 

Where,  however,  the  power  is  to  be  exercised  by  the  donee  by  will,  or  at 
his  death,  or,  as  in  the  principal  case,  "at  or  before  his  death,"  the  objects 
will  be  considered  to  be  those  who  answer  a  particular  description  at  the  death 
of  the  donee,  and  there  will  be  no  uncertainty  :  Pierson  v.  Garnet,  2  Bro.  C. 
C.  38,  226;  Athynsr.  Wright,  17  Ves.  255;  19  Ves.  299;  G.  Coop.  Ill; 

I  T.  &  R.  162 ;  Meredith  v.  Seneage,  1  Sim.  558 ;  Knight  v.  Knight,  3 
Beav.  173;  11  C.  &  P.  513. 

In  Griffiths  v.  Evan,  (5  Beav.  241,)  A.  devised  an  estate  to  B.  in  tail ; 
and  for  want  of  issue  of  her  body,  "  he  empowered  and  authorized"  her  to 
settle  and  dispose  of  the  estate  to  such  person  as  she  thought  fit,  by  her  will, 
"  confiding"  in  her  not  to  alienate  or  transfer  the  estate  from  his  "  nearest 
family."  B.  appointed  to  her  husband  for  life,  with  remainders  over.  It 
was  held  by  Lord  Langdale,  M.  R.,  that  the  appointment  was  void,  the  ex- 
pression "  nearest  family"  being  equivalent  to  heirs,  and  that  the  co-heirs  of 
the  testator  were  entitled. 

The  tendency  of  the  later  decisions,  as  has  been  before  observed,  is  against 
construing  precatory  or  recommendatory  words,  as  trusts.  If,  therefore,  the 
giver  accompanies  his  expression  of  wish  or  request  by  other  words,  from 
which  it  is  to  be  collected  that  he  did  not  intend  the  wish  to  be  imperative, 
or  if  it  appears  from  the  context,  that  the  first  taker  was  intended  to  have  a 
discretionary  power  to  withdraw  any  part  of  the  subject  from  the  object  of  the 
wish  or  request,  no  trust  will  be  created  :  see  Bull  v.  Hardy,  1  Ves.  jun. 
270 ;  Meggison  v.  Moore,  2  Ves.  jun.  630  ;  Knight  v.  Knight,  3  Beav.  148  ; 

II  C.  &  F.  513.  Thus,  the  words  "  free  and  unfettered,"  accompanying  the 
strongest  expressions  of  request,  were  held  to  prevent  the  words  of  request 
from  being  imperative :  Meredith  v.  Seneage,  1  Sim.  542 ;  10  Price,  230 ; 
Hoy  V.  Master,  6  Sim.  568.  So,  where  there  was  a  gift  of  stock  to  a  person, 
and  there  was  added,  parenthetically  (to  enable  him  to  assist  such  children  of 
my  deceased  brother  as  he  may  find  deserving  of  encouragement,)  it  was  held 
an  absolute  bequest,  and  that  no  trust  was  created  for  the  children  :  Benson  v. 
Whittam,  5  Sim.  22;  *  Wright  v.  Atkyns,  T.  &  R.  157,  163.  r*8001 

In  Shaw  V.  Lawless,  (5  C.  &  P.  129,)  a  testator  devised  certain 
real  estates  to  trustees,  for  the  use  of  W.  Shaw  for  life,  with  remainders  over, 
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and  he  directed  the  residue  of  his  personal  estate  to  be  invested  in  the  pur- 
chase of  other  real  estates.  He  gave  a  legacy  of  £100  to  B.  E.  Lawless,  as  a 
token  of  esteem.  The  will  then  contained  this  clause  : — "  And  it  is  my  par- 
ticular desire,  that  my  said  executors,  whilst  acting  in  the  management  of  all 
or  any  of  my  affairs  under  this  my  will,  as  also  my  friend  W.  Shaw,  when  he 
shall  enter  into  the  receipt  and  perception  of  my  said  rents  of  K.  V.  and  K., 
shall  continue  the  said  B.  E.  Lawless  in  the  receipt  and  management  thereof, 
and  likewise  shall  employ  and  retain  him  in  the  receipt,  agency,  and  manage- 
ment of  the  rents  and  issues  of  such  other  lands  and  premises  as  shall  and 
may  be  purchased  and  settled  in  pursuance  of  the  directions  hereinbefore  con- 
tained, at  the  usual  fees  allowed  to  agents,  he  having  acted  for  me  since  I 
became  possessed  of  the  said  estates  fully  to  my  satisfaction."  It  was  held 
by  the  House  of  Lords,  reversing  the  decision  of  Sir  Edward  Sugden,  re- 
ported L.  &  G.  t.  Sugd.  154,  who  had  reversed  the  decision  of  his  predecessor. 
Lord  Plunket,  and  in  affirmance,  therefore,  of  his  decree,  that  these  words  did 
not  create  a  trust  in  favor  of  B.  B.  Lawless.  Lord  Cottenham,  C,  with 
whose  opinion  Lord  Brougham's  coincided,  observed,  that  the  question  was, 
whether  the  words  amounted  to  a  trust,  or  only  to  an  expression  of  opinion 
and  advice  ;  that,  during  the  life  of  the  testator.  Lawless  was  his  agent ;  hut 
then,  he  was  agent  only  during  the  testator's  pleasure ;  and  by  the  terms  of 
the  will,  the  testator  desired  that  he  should  continue  in  the  agency.  Was 
that  desire  to  be  considered  a  command  ?  If  he  was  to  continue  to  act  as 
agent,  the  natural  presumption  was,  that  he  was  to  continue  on  the  same 
terms  as  during  the  life  of  the  testator.  If  so,  that  was  during  the  pleasure 
of  the  holder  of  the  estate,  and  that  negatived  the  presumption  of  an  estate  or 
interest  vested  in  Lawless.  That  Shaw  was  tenant  for  life,  and  had  the  legal 
estate,  but  if  Lawless's  title  was  what  it  had  been  argued  to  be,  he  had  an 
equitable  charge  on  the  legal  estate  of  Shaw ;  and  as  he  was  to  have  the  usual 
fees  of  £5  per  cent.,  the  result  would  be,  that  Lawless  would  not  only  be  an 
equitable  incumbrancer  to  that  amount,  but  would  have  a  right  to  manage  and 
direct  the  estate,  and  would  have  full  power  over  the  conduct  of  the  property. 
If  so,  the  testator  must  have  intended  that  Shaw,  to  whom  he  gave  the  estate 
for  life,  should  not  have  the  direction  of  his  own  estate  ;  for  the  two  powers 
r*80n  °^  "direction  and  management  are  *inconsistent  with  each  other.  The 
testator,  on  this  view  of  the  case,  must  be  taken  to  have  intended 
that  the  legal  devisee  for  life  should  not  have  the  management,  but  that 
the  equitable  incumbrancer  should  have  the  control  and  management  of 
the  property.  But  the  trustees  of  the  will  were,  during  a  considerable  part 
of  the  time,  to  have  not  only  the  management  of  the  estate  which  the  testator 
devised,  but  were  authorized  and  directed  to  lay  out  part  of  the  personalty, — 
the  residue,  in  the  purchase  of  other  lands.  If  Lawless  was  the  equitable 
incumbrancer  to  the  amount  of  one-twentieth  part  of  the  income  of  the  estate, 
he  had  a  clear  interest  in  the  residue,  for  he  might  take  one-twentieth  part  of 
the  residue,  he  might  file  a  bill  to  control  the  application  of  the  residue,  and 
claim  to  be  absolutely  interested  in  what  he  was  entitled  to  receive ;  namely, 
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the  one-twentieth  part.  That,  when  it  was  seen  to  what  absurd  extent  that 
construction  of  the  will  necessarily  led,  no  one  could  hesitate  in  coming  to  the 
conclusion,  that  it  was  at  least  very  doubtful  how  far  this  could  possibly  have 
been  the  intention  of  the  testator.  That  it  was  true,  that  all  the  Court  re- 
quires is,  that  the  subject  and  object  should  be  defined  and  certain.  Then, 
what  was  the  subject  in  the  present  case  ?  It  was  the  right  to  be  employed 
in  the  receipt  of  the  rents,  and  the  agency  and  management  of  the  lands  of 
another  person,  upon  the  usual  fees.  What  was  the  necessary  effect  of  this 
alleged  right  ?  It  went  to  exclude  Shaw  from  the  management  of  his  own 
estate,  or  from  the  receipt  of  the  rents  themselves.  Then  this  question 
arose  : — Suppose  that  he  parted  with  the  estate,  would  it,  in  the  hands  of  a 
purchaser,  be  subject  to  the  same  liability  to  this  claim  of  agency  on  the  part 
of  Lawless  ?  Was  it  the  desire  or  the  wish  of  the  testator  that  it  should  be 
so  ? — or  did  he  merely  wish  that  his  devisee  should  employ  a  man  whose  con- 
duct had  given  satisfaction  to  himself  'I 

The  rule  said  by  Lord  Cottenham  to  have  been  laid  down  by  the  House  of 
Lords  in  Shaw  v.  Lawless,  is  this,  that  though  recommendation  may,  in  some 
oases,  amount  to  a  direction  and  create  a  trust,  yet,  that  being  a  flexible  term, 
if  such  a  construction  of  it  be  inconsistent  with  any  positive  provision  in  the 
will,  it  is  to  be  considered  as  a  recommendation,  and  nothing  more  :  Finden  v. 
Stephens,  2  Ph.  142 ;  Knott  v.  Gottee,  2  Ph.  192 ;  Johnson  v.  Rowlands,  2 
De  &.  &  S.  356. 

In  Knight  v.  Knight,  3  Beav.  148,  the  testator  being  entitled  to  real  estates 
in  tail  male,  with  remainder  to  his  cousins  in  tail,  with  remainder  to  himself 
in  fee,  as  right  heir  of  the  settlor,  as  to  part  under  a  settlement  made  by  his 
grandfather,  and  as  to  other  part  under  the  will  of  his  grandfather,  suffered  a 
^recovery  and  acquired  the  fee  simple.  He  afterwards  made  his  r:icoQo-| 
will,  by  which  he  devised  all  his  estates,  real  and  personal,  to  his 
brother,  Thomas  Andrew  Knight,  if  living  at  his  decease,  and  if  not,  to  his 
son  j  and  in  case  he  should  die  before  the  testator,  to  his  eldest  son,  or  next 
descendant  in  the  direct  male  line  of  his  said  grandfather,  according  to  the 
purport  of  his  will,  under  which  the  testator  had  inherited  those  estates  his 
industry  had  acquired.  He  constituted  the  person  who  should  inherit  his  said 
estates  his  sole  executor  and  trustee,  to  carry  the  same  and  every  thing  therein 
duly  into  execution,  "  confiding  in  the  approved  honor  and  integrity  of  his 
family  to  take  no  advantage  of  any  technical  inaccuracies,  but  to  admit  all  the 
comparatively  small  reservations  which  he  had  made  out  of  so  large  a  property 
according  to  the  plain  and  obvious  meaning  of  his  words."  He  then  gave 
some  small  legacies,  and  proceeded  thus  : — "  I  trust  to  the  liberality  of  my 
successors  to  reward  any  other  of  my  old  servants  and  tenants  according  to 
their  deserts,  and  to  their  justice  in  continuing  the  estates  in  the  male  succes- 
sion, according  to  the  will  of  the  founder  of  the  family,  my  above-named 
grandfather."  Thomas  Andrew  Knight  survived  the  testator.  It  was  held 
by  Lord  Langdale,  M.  R.,  that  Thomas  Andrew  Knight  took  absolutely, 
observing,  after  an  elaborate  examination  of  the  authorities,  that,  "  on  the 
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■whole,  he  was  under  the  necessity  of  saying,  that,  for  the  creation  of  a  trust, 
which  ought  to  be  characterised  by  certainty,  there  was  not  sufficient  clearness 
to  make  it  certain  that  the  words  of  trust  were  intended  to  be  imperative ;  or  to 
make  it  certain  what  was  precisely  the  subject  intended  to  be  affected ;  or  to  make 
it  certain  what  were  the  interests  to  be  enjoyed  by  the  objects. 

Upon  appeal  to  the  House  of  Lords,  the  decision  of  Lord  Langdale  was 
affirmed,  Lord  Chancellor  Lyndhurst  coming  to  the  conclusion,  upon  the 
whole  of  the  will,  that  the  testator  had  no  intention  of  creating  a  trust ;  and, 
moreover,  that  it  was  doubtful  to  what  property  the  recommendatory  words 
applied, — whether  it  was  to  be  confined  to  the  estates  the  testator  took  from 
his  grandfather,  or  whether  personal  as  well  as  real  property  was  to  be  included ; 
and  he  considered  the  circumstance,  that  an  indefinite  portion  of  the  personal 
property  was  to  be  disposed  of  according  to  the  liberality  of  his  successors, 
raised  another  difficulty  in  the  way  of  considering  this  as  an  imperative  trust. 
Lord  Cottenham  came  to  the  conclusion,  that  the  judgment  ought  to  be 
affirmed,  because,  assuming  that  the  property  was  sufficiently  described,  and 
which  way  it  should  go,  there  was  sufficient  upon  the  face  of  the  will,  accord- 
r*8n^T  ing  to  the  *rule  laid  down  by  Lord  Alvanley  in  Malin  v.  Keighley,  2 
^  Ves.  jun.  335,  to  show  that  the  testator  did  not  intend  to  take  away 

from  the  devisee  the  discretion  of  defeating  the  devise  he  expressed.  See 
Knight  v.  Boughton,  11  C.  &  F.  513. 

The  Court  will  not  imply  a  gift  to  a  class,  where  there  is  an  express  gift 
over,  in  default  of  appointment,  to  or  among  that  class  :  Davidson  v.  Proctor, 
14  Jur.  31.  And  see  Walsh  v.  Acton,  4  Ves.  171;  Bird  v.  Wood,  2  S.  & 
S.  400. 

Clear  words  of  gift  to  a  devisee  for  his  own  benefit,  free  from  control,  will 
not  be  cut  down  by  subsequent  words,  which  may  operate  as  an  expression  of 
desire,  without  disturbing  the  previous  devise  :  Meredith  v.  Seneage,  10  Price, 
306 ;  1  Sim.  588 ;  Sugd.  Prop.  391.  See,  also,  BrooJc  v.  Brook,  3  Sm.  & 
Giff.  280. 

In  White  v.  Briggs,  15  Sim.  33,  the  testator  gave  his  consumable  articles, 
linen,  china,  &c.,  entirely  to  his  wife's  use,  and  added,  that  the  same,  together 
with  all  his  jewels,  trinkets,  clocks,  watches,  and  ornaments,  might  he  finally 
appropriated  as  she  pleased,  with  the  sum  o/'£4000  in  money,  hut  which  sum 
he  recommended  her  to  divide  in  shares,  which  he  specified,  amongst  persons 
whom  he  named.  Sir  L.  Shadwell,  V.  C,  said,  that,  in  Heneage  v.  Mere- 
dith, the  objects  of  the  recommendation  were  uncertain;  but  here,  both  the 
objects  and  the  subjects  were  certain,  and  he  therefore  thought  a  trust  was 
created.  However,  Lord  Lyndhurst  reversed  the  decree,  upon  the  ground 
that  the  words,  "  to  be  finally  appropriated  as  she  pleased,"  applied  to  the 
£4000  as  well  as  to  the  jewels,  &c.,  and  therefore  the  case  was  to  be  governed 
by  Meredith  v.  Heneage :  Sugd.  Prop.  400. 

Where  there  is  an  absolute  gift  by  will,  followed  by  words  sounding  like  a 
power,  with  a  gift  over  if  it  be  not  exercised,  there  the  court  gives  effect  to 
the  absolute  gift  as  such,  and  the  gift  over  is  held  inconsistent  with  that  abso- 
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lute  ^ft,  and  is  therefore  void.     Per  Sir  W.  Page  Wood,  V.  C,  In  re  Morthck's 
trust,  3  K.  &  J.  456,  457.     And  see  in  re  Yalden,  1  De  G-.,  Mac.  &  G.  53. 

Where  a  trust  has  been  created  in  favor  of  certain  objects,  by  words  of 
recommendation,  such  part  of  the  property  as  is  not  wanted  for  the  purposes 
of  the  trust  will  belong  to  the  person  upon  whom  the  property  has  been  con- 
ferred, subject  to  the  trust,  no  resulting  trust  arising  for  the  next  of  kin  or 
heir-at-law :  see  Wood  v.  Gox,  2  My.  &  Cr.  684,  overruling  the  judgment  of 
Lord  Langdale,  M.  K.,  reported  1  Kee.  317. 

It  is  most  important  to  observe  that,  although  vagueness  in  the  object  will 
unquestionably  furnish  reason  for  holding  that  no  trust  was  intended,  yet  this 
may  be  countervailed  by  other  considerations  *which  show  that  a  trust  r*of)4^-i 
was  intended,  while  at  the  same  time  such  trust  is  not  sufficiently  cer- 
tain  and  definite  to  be  valid  and  effectual,  and  it  is  not  necessary  to  exclude 
the  legatee  from  a  beneficial  interest  that  there  should  be  a  valid  or  effectual 
trust ;  it  is  only  necessary  that  it  should  clearly  .appear  that  a  trust  was  in- 
tended. Thus,  in  Briggs  v.  Penny,  3  Mac.  &  G.  546,  the  testatrix  after 
giving  among  other  legacies  a  sum  of  £3000  to  Sarah  Penny,  and  a  like  sum 
of  £3000  in  addition  for  the  trouble  she  would  have  in  acting  as  executrix, 
bequeathed  all  her  residuary  personal  estate  and  effects  unto  the  said  Sarah 
Penny,  "well  knowing  that  she  will  make  a  good  use,  and  dispose  of  it  in  a 
manner  in  accordance  with  my  views  and  wishes."  The  testatrix  appointed 
Sarah  Penny  sole  executrix  of  her  will.  It  was  held  by  Lord  Truro,  C,  affirm- 
ing the  decision  of  Sir  J.  L.  Knight  Bruce,  V.  C,  (reported  3  De  G-.  &  Sm. 
525,)  that  Sarah  Penny  did  not  take  the  residue  for  her  own  benefit.  "  There 
is  nothing,"  said  his  Lordship,  "  on  the  face  of  the  words  which  necessarily 
implies  what  is  vague  or  indefinite,  as  in  those  cases  where  the  Court  has  held 
that  the  uncertainty  of  the  object  has  afforded  evidence  that  no  trust  was  in- 
tended. ...  I  agree  with  the  Vice-Chancellor  in  interpreting  'views  and 
wishes,  to  mean  'designs  and  desires.'  And  the  very  expression  of  confidence 
that  Miss  Penny  would  make  a  good  use  and  dispose  of  the  property  in  a  man^ 
ner  in  accordance  with  the  testatrix's  designs  or  desires,  or  intentions,  appears  ■ 
to  me  to  amount  to  a  declaration  that  Miss  Penny  was  to  hold  the  property 
for  that  purpose,  or  in  other  words,  to  the  same  import,  upon  trust.  It 
seems  to  me  to  be  tantamount  to  a  bequest  upon  trust,  and  if  so,  that  is  suffi- 
cient to  exclude  Miss  Penny  from  taking  the  beneficial  interest.  Such  views 
and  wishes  may  be  left  unexplained,  such  trust  be  left  undeclared;  but  still 
in  such  case  it  is  clear  a  trust  was  intended,  and  that  is  sufficient  to  exclude 
the  legatee  from  a  beneficial  interest.  Once  establish  that  a  trust  was  intended, 
and  the  legatee  cannot  take  beneficially.  If  a  testator  gives  upon  trust,  though 
he  never  adds  a  syllable  to  denote  the  objects  of  that  trust,  or  though  he 
declares  the  trust  in  such  a  way  as  not  to  exhaust  the  property,  or  though  he 
declares  it  imperfectly,  or  though  the  trusts  are  illegal,  still  in  all  these  cases, 
as  is  well  known,  the  legatee  is  excluded,  and  the  next  of  kin  take.  But  there 
is  peculiar  effect  in  the  word  '  trust.'  Other  expressions  may  be  equally  indi- 
cative of  a  fiduciary  intent,  though  not  equally  apt  or  clear.     In  this  case, 
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however,  we  are  not  left  to  spell  out  a  trust  from  the  residuary  clause  alone : 
r*8051  ^^^  ^^*'*  *'^^*'  ^^®'"i^^  ^  legacy  of  *£3000,  another  legacy  is  expressly 
given  to  Miss  Penny,  '  in  addition  for  the  trouble  she  will  have  in  act- 
ing as  executrix,'  clearly  shows  that  she  was  not  intended  to  take  the  residue 
beneficially ;  because,  if  Miss  Penny  was  to  take  the  whole  residue  beneficially, 
as  the  testatrix  must  be  presumed  to  have  acted  upon  the  belief,  which  the 
fact  warranted,  that  her  estate  was  abundantly  sufficient  to  satisfy  all  the 
bequests,  there  could  be  no  object  in  taking  out  of  that  residue,  of  which 
she  was  to  have  the  whole,  £3000  for  her  trouble :  the  fact  of  the  legacy  not 
only  strongly  confirms,  but  is  only  consistent  with  the  hypothesis,  that  the  whole 
residue  was  not  to  be  taken  beneficially.  It  cannot  be  referable  to  the  trouble 
she  would  have  in  the  execution  of  the  bequests  in  the  will  itself,  or  the 
proved  codicils,  for  though  the  bequests  are  numerous,  not  one  of  them  involves 
any  amount  of  trouble  ;  whereas  the  views  and  wishes  of  the  testatrix  to  which 
she  alluded,  might  be  such  that  the  carrying  them  into  effect  might  involve 
the  executrix  in  very  difficult  trusts."  See  also  Langley  v.  Thomas,  6  De 
G.,  Mac.  &  a.  645. 

Powers  in  the  nature  of  Trusts.'] — Hitherto,  those  cases  arising  upon  words 
of  recommendation  have  been  considered,  by  which  a  trust  simply  has  been 
held  to  be  created.  There  is,  however,  another  class  of  cases  within  which 
the  principal  case  falls,  and  is  a  leading  authority,  of  a  similar  nature,  where 
powers  are  given  to  persons,  accompanied  with  such  words  of  recommendation 
in  favor  of  certain  objects,  as  to  render  them  powers  in  the  nature  of  trusts; 
so  that  the  failure  of  the  donees  to  exercise  such  powers  in  favor  of  the  objects 
will  not  turn  to  their  prejudice,  since  the  Court  will,  to  a  certain  extent,  take 
upon  itself  the  duties  of  the  donees.  See  Gower  v.  Mainwaring,  3  Ves.  87; 
Doyley  v.  Attorney-  General,  2  Eq.  Ca.  Ab.  194 ;  Gude  v.  Worthington,  3  De 
G.  &  Sm.  389. 

"  It  is  perfectly  clear,"  observes  Lord  Eldon,  "  that  where  there  is  a  mere 
power  of  disposing,  and  that  power  is  not  executed,  this  Court  cannot  execute 
it.  It  is  equally  clear,  that,  wherever  a  trust  is  created,  and  the  execution  of 
that  trust  fails  by  the  death  of  the  trustee,  or  by  accident,  this  Court  will 
execute  the  trust.  But  there  are  not  only  a  mere  trust  and  a  mere  power,  but 
there  is  also  known  to  this  Court  a  power  which  the  party  to  whom  it  is  given 
is  intrusted  and  required  to  execute;  and  with  regard  to  that  species  of  power, 
the  Court  considers  it  as  partaking  so  much  of  the  nature  and  qualities  of  a 
trust,  that  if  the  person  who  has  that  duty  imposed  upon  him  does  not  dis- 
charge it,  the  Court  will,  to  a  certain  extent,  discharge  the  duty  in  his  room 
p^QQg-,  and  place.  Upon  that*principle,  thecase  of  ITor-c^in^  v.  Glyn,(lh.tV. 
469,)  proceeded ;  that  case  cannot  be  got  rid  of  by  saying  it  is  a  singular 
case,  and  that  it  is  difficult  to  reconcile  all  subsequent  cases  with  it ;  for  that  case 
has  been  treated  as  a  clear  authority,  probably  for  the  whole,  certainly,  by  my 
own  experience,  for  a  very  considerable  part  of  the  time  elapsed  since  that 
judgment  was  pronounced.  Mr.  Joddrell's  note  of  that  case  is  to  the  follow- 
ing effect : — '  This  case  was  argued  upon  three  points ;  1st,  whether,  by  the 
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devise,  the  property  vested  solely  in  the  wife;  2ndly,  whether,  after  her  death, 
it  was  to  be  considered  undisposed  of;  3rdly,  if  not,  who  were  entitled  under 
the  will.  It  is  plainly  intended  that  the  wife  should  take  beneficially  only 
during  her  life.  I  mark  the  word  "beneficially,"  for  the  first  words  vest  it 
in  her  absolutely.  The  word  "  but"  is  a  restriction.  Upon  the  second  point — 
it  is  not  undisposed  of,  for  there  are  no  technical  words,  but  it  is  sufiicient  if 
the  intention  appears  ;  and  the  word  "  desire"  amounts  to  a  devise.  Srdly, 
if  the  description  of  persons  is  so  uncertain,  that  it  is  impossible  to  know  who 
are  meant,  as  if  it  had  been  "  his  friends,"  it  would  be  void  for  uncertainty. 
But  the  word  "  relations"  is  a  description  known  in  the  law.  Shall  her 
neglect  make  it  void  ?  It  is  a  trust ;  and  she  not  having  executed  it,  it 
devolves  upon  this  Court.  It  is  not  to  go  according  to  the  Statute  of  Dis- 
tribution ;  but  the  devise  is  not  void ;  and  that  statute  is  a  good  rule  to  go  by. 
And  as  equality  is  a  principle  of  equity,  it  shall  go  to  such  of  his  next  of  kin 
as  were  alive  at  the  death  of  his  wife.' 

"  On  the  other  hand,  it  was  insisted  to  be  a  mere  power;  and  the  argument 
of  Mr.  Chute  is  very  well  conceived  ;  for  the  argument  is,  that  if  it  is  a  trust 
it  ought  to  be  so  at  the  death  of  the  testator,  for  those  who  were  to  take  at  the 
death  of  his  wife ;  and  if  not,  it  is  a  mere  power,  and  the  wife,  not  having 
executed  it,  it  is  a  void  devise,  and  so  to  go,  according  to  the  statute,  as  undis- 
posed of :  so,  either  way  it  ought  to  go  to  those  who  were  the  next  of  kin  at 
his  death ;  and  1  Vern.  35,  is  cited  upon  that.  This  argument  is  added  to 
by  this  consideration,  that,  if  it  was  a  trust,  and  the  relations  at  the  death  of 
the  testator  were  to  take,  the  gift  to  Swindell  could  not  be  good ;  for  he  was 
not  one  of  the  next  of  kin  at  the  death  of  the  testator,  or  of  his  wife,  but  was 
the  son  of  one  of  the  next  of  kin.  The  Court  appears  to  have  taken  this 
course.  The  wife  took  the  whole  legal  interest,  in  terms,  what  may  be  called 
a  power  to  give  to  his  relations;  and  though,  in  ordinary  cases,  that  means 
next  of  kin  at  the  death  of  the  testator,  yet,  where  the  will  itself  affords  the 
means  of  avoiding  the  inconvenience  of  a  construction  giving  *a  ^:(:Qf^-^ 
greater  latitude  to  that  word,  the  Court  holds,  that  persons  more  re- 
mote  may  take,  viz.,  that  she  might  give  to  any  one  de  facto  answering  the 
description.  Swindell  might  be  a  legatee ;  and  if  she  had  given  to  all  per- 
sons, of  whom  none  were  next  of  kin,  but  all  were  relations,  it  would  have 
been  good. 

"  The  next  consideration  was,  what  became  of  that  property  she  did  not 
give  to  any  one  1  Was  it  undisposed  of  ?  If  so,  of  necessity  it  would  have 
gone  to  those  who  were  next  of  kin  at  the  death  of  the  testator,  or  the  repre- 
sentatives of  any  who  died  in  the  life  of  the  wife.  But  the  Court  seems  to 
have  considered  that  there  was  a  duty  imposed  upon  the  wife,  and  that  a 
latitude  was  to  be  given,  to  enable  her  to  discharge  the  duty  according  to  the 
power,  and  which  she  was  desired  and  commanded  to  discharge.  Then, 
having  the  power  of  naming  during  her  whole  life,  the  Court  said,  those  rela- 
tions, who  were  relations  at  her  death,  were  to  take.  That  could  not  be, 
because  they  were  strictly  cestuis  que  trust ;  but,  as  those  to  whom  she  might 
VOL.  III. — 33 
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have  given  the  instant  before  she  died,  were  those  to  whom  she  ought  to  have 
given,  she  was  intrusted  with  a  power ;  and  then  they  applied  the  doctrine  of 
the  inconvenience  of  applying  it  with  more  latitute  than  relations,  according 
to  the  statute  existing  at  that  period.  That  was  a  case,  therefore,  of  a  power 
in  her,  which  he  required  her  to  execute,  which  enabled  her  to  give  to  any 
relations ;  and  the  Court,  looking  at  it  as  a  power  coupled  with  a  duty  to  exe- 
cute it,  were  bound  as  she  had  not  executed  it,  to  execute  it ;  and  consistently 
with  its  own  rules,  not  giving  more  latitude  to  the  word  '  relations'  than  in 
ordinary  cases,  and  adopting  what  it  supposed  her  duty,  viz.,  giving  to  those 
who  stood  in  that  character  at  her  death ;  and  the  case  establishes  this,  that, 
though  upon  a  mere  power  this  Court  will  not  interpose,  if  it  is  not  executed, 
yet,  if  it  is  so  given  as  to  vest  the  power  in  the  person  having  the  whole  legal 
interest,  and  to  call  upon  that  person  to  execute  the  purpose,  sufficiently 
expressed  to  make  it  the  duty  of  that  person,  if  he  fails  in  that  duty  the  Court 
will  execute  it  for  him  :"  8  Ves.  570. 

The  doctrine  laid  down  in  the  principal  case  was  approved  of  and  acted 
upon  in  the  leading  case  of  Brown  v.  Higgs,  which  was  twice  heard  before 
Lord  Alvanley,  as  reported  in  4  Ves.  708,  and  5  Ves.  495,  and  before  Lord 
Eldon,  upon  appeal,  as  reported  in  8  Ves.  561,  and  affirmed  in  the  House  of 
Lords,  (see  5  My.  &  Cr.  92.)  In  that  case,  the  testator  bequeathed  a  lease- 
hold estate  to  John  Brown,  upon  trust,  subject  to  certain  charges,  to  employ 
the  remainder  of  the  rent  to  such  children  of  his  nephew,  Samuel  Brown,  as 
John  Brown  shall  think  most  deserving,  and  that  will  make  the  best  use  of 
r*sn8n  '■*'  '^^  *°  ^^  children  *of  his  nephew  William  Augustus  Brown,  if  any 
such  there  are  or  shall  be.  John  Brown  died  in  the  lifetime  of  the 
testator,  and  William  Augustus  Brown  had  no  children.  It  was  held  by  Lord 
Alvanley,  that  the  children  of  Samuel  Brown  were  entitled,  in  equal  shares, 
to  the  leasehold  estate.  "  The  question,"  said  his  Lordship,  upon  the  rehear- 
ing, (5  Ves.  500,)  "  is,  whether  this  sentence  in  the  will,  upon  which  the 
question  arises,  is  to  be  considered  as  merely  giving  John  Brown  a  power,  if 
he  thinks  fit,  to  give  the  profits  of  the  farm,  of  which  he  was  the  trustee,  to 
the  children  of  Samuel  Brown  or  William  Augustus  Brown,  or  whether,  upon 
the  true  construction,  it  is  anything  more  or  less  than  a  mere  trust  in  him, 
with  a  power  to  single  out  any  he  might  think  more  deserving,  but  a  gift  to 
him,  in  trust  for  those  children,  at  all  events  j  and  I  am  of  the  same  opinion, 
upon  very  full  consideration,  and  after  the  very  able  arguments  I  have  heard 
to  shake  that  opinion,  that  it  is  a  trust,  and  not  a  power  in  John  Brown ;  and 
that  his  non-exercise  of  that  power,  or  the  circumstance  of  his  being  incapable 
of  exercising  it,  will  not  prevent  the  objects  of  the  testator's  bounty  from 
taking  in  some  manner,  though  the  power  of  distribution,  on  account  of  the 
death  of  the  testator,  cannot  be  exercised." 

The  case  of  The  Duke  of  Marlborough  v.  Lord  Godolphin,  2  Ves.  61,  is 
certainly  very  difficult  to  reconcile  with  Harding  v.  Glyn,  or  with  this  case. 
"  But  the  question,"  Lord  Eldon  has  observed,  "  is  not  whether  one  case  is 
to  be  reconciled  with  others,  but  whether  all  the  cases  have  gone  upon  a  prin- 
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ciple  which  professes  to  save  whole  Harding  v.  Glyn.  Lord  Hardwicke,  in 
The  Dulce  of  Marlborough  v.  Lord  Godolphin,  does  not  say  that,  where  there 
is  a  power,  and  it  is  made  the  duty  of  the  party  to  execute  it,  and  he  would 
not  execute  it,  in  such  a  case  this  Court  would  not  act ;  but  he  collected,  from 
the  scope  and  object  of  the  disposition  in  that  case,  taken  altogether,  the 
opinion,  that  it  was  a  case  in  which  the  person  having  a  power  to  dispose  of 
the  sum  of  £30,000  had  a  mere  power,  not  clothed  with  any  duty  requiring 
her  to  execute  it ;  and,  therefore,  as  to  what  was  not  disposed  of,  the  Court 
could  not  interfere  :"     Brown  v.  Higgs,  8  Ves.  576. 

In  Burrough  v.  FMlcox,  5  BIy.  &  Cr.  72,  a  testator  directed  that  certain 
stock  should  stand  in  his  name,  and  certain  real  estates  remain  unalienated 
"until  the  following  contingencies  are  completed;"  and  after  giving  life 
interests  in  such  stock  and  estates  to  his  two  children,  with  remainder  to  their 
issue,  he  declared,  that,  in  case  his  two  children  should  both  die  without 
leaving  lawful  issue,  the  same  should  be  disposed  of  as  after  mentioned  :  that 
is  to  say,  *the  survivor  of  his  two  children  should  have  power  to  dis-  r^tcofiQ-i 
pose  by  will  of  his  real  and  personal  estate  "  amongst  my  nephews 
and  nieces  or  their  children,  either  all  to  one  of  them,  or  to  as  many  of  them 
as  my  surviving  child  shall  think  proper."  It  was  held  by  Lord  Cottenham, 
that  a  trust  was  created  in  favor  of  the  testator's  nephews  and  nieces,  and 
their  children,  subject  to  a  power  of  selection  and  distribution  in  his  surviving 
child.  "  When  there  appears,"  observes  his  Lordship,  "  a  general  intention 
in  favor  of  a  class,  and  a  particular  intention  in  favor  of  individuals  of  a  class, 
to  be  selected  by  another  person,  and  the  particular  intention  fails,  from  that 
selection  not  being  made,  the  Court  will  carry  into  effect  the  general  inten- 
tion in  favor  of  the  class.  When  such  an  intention  appears,  the  case  arises, 
as  stated  by  Lord  Eldon,  in  Broivn  v.  Higgs,  (8  Ves.  574,)  of  the  power 
being  so  given  as  to  make  it  the  duty  of  the  donee  to  execute  it ;  and,  in  such 
case,  the  Court  will  not  permit  the  objects  of  the  power  to  suffer  by  the  negli- 
gence or  conduct  of  the  donee,  but  fastens  upon  the  property  a  trust  for  their 
benefit.  ..."  In  this  case,  the  intention  is  not  to  be  found  only  in  the  power 
given  to  select  and  distribute ;  for  the  testator  has  directed  his  trustees  to 
hold  the  property  until  the  contingency  has  happened,  and,  as  to  the  land, 
that  it  shall  not  be  alienated  in  the  mean  time ;  and  has  himself  declared,  that, 
in  the  events  which  have  happened,  the  property  should  be  disposed  of  as 
after  mentioned.  This  is  imperative,  and  is  conclusive  as  to  the  intention 
that  the  subsequent  gift  should  take  effect ;  but  the  only  disposition  after 
mentioned  is  the  provision  for  the  nephews  and  nieces  and  their  children, 
subject  to  the  selection  and  distribution  of  the  survivor  of  his  son  and 
daughter. 

"  Much  argument  was  urged  at  the  bar,  upon  the  ground  that  the  donee  of 
the  power  had  no  estate  in  the  property  under  the  will  beyond  a  life  interest.  In 
my  view  of  the  case  this  is  quite  immaterial.  It  is  not,  certainly,  one  of  those 
cases  in  which  property  is  given,  with  expressions  added  as  to  the  disposal  of 
it,  which  are  held  to  fix  a  trust  upon  the  gift,  but  the  whole  is  given  to  trus- 
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tees  ;  and  the  question  is,  whether  there  be  found  in  the  will  a  sufficient  de- 
claration of  who,  in  the  events  which  have  happened,  are  to  be  the  cestuis 
que  trust ;  and  if  that  be  sufficiently  expressed,  it  is  immaterial  whether  the 
donee  of  the  power  be  also  a  trustee,  or  whether  the  trust  be  vested  in  others! 

In  Birch  v.  Wade,  (3  V.  &  B.  198,)  the  property  was  given  in  trust,  and 
the  donee  of  the  power  was  only  tenant  for  life. 

"  In  this  case,  upon  the  authority  of  Brown  v.  Higgs,  I  think  myself  jus- 
r*81 01  ^^^^^  i"*  giving  effect  to  the  intention,  which  appears  to  *me  to  be 
sufficiently  apparent  upon  the  will,  of  giving  the  property  to  the 
nephews  and  nieces  and  their  children,  subject  to  the  selection  and  distribution 
of  the  survivor  of  the  son  and  daughter,  and  that  they  all  constitute  the  class 
to  take  all  the  property  as  to  which  no  such  selection  and  distribution  has  been 
made." 

In  Salusbury  v.  Denton,  3  K.  &  J.  529,  a  testator  by  will  gave  a  fund  to 
be  at  the  disposal  of  his  widow  by  her  will,  "  therewith  to  apply  a  part"  for  a 
charity,  "  the  remainder  to  be  at  her  disposal  among  my  relations,  in  such 
proportions  as  she  may  be  pleased  to  direct."  The  widow  died  without  exer- 
cising the  power  of  determining  the  proportions  in  which  each  were  to  take. 
It  was  held  by  Sir  W.  Page  Wood,  V.  C,  that  the  bequest  was  not  void  for 
uncertainty,  but  that  the  Court  would  divide  the  fund  in  equal  moieties,  and 
give  one  of  such  moieties  to  charitable  purposes,  and  the  other  moiety  to  such 
of  the  testator's  relatives  ys  were  capable  of  taking  within  the  Statutes  of  Dis- 
tribution. See  also  Hutchinson^.  Hutchinson,  13  Ir.  Eq.  Kep.  332;  Gough  v. 
Bult,  16  Sim.  45.     See  and  consider  Cowper  v.  Manlell,  22  Beav.  231. 

The  result  of  the  decisions  is  that  the  Court,  as  a  convenient  rule  of  con- 
struction has  adopted  the  Statutes  of  Distribution  as  the  means  of  determining 
who  are  comprehended  under  the  term  "  relations,"  but  although  this  is  the 
case,  it  is  clear  that  a  donee  with  a  power  of  selection  may  go  beyond  the  rule 
adopted  by  the  Court,  and  exercise  it  in  favor  of  relations  of  the  donor,  who 
are  not  within  the  degree  of  next  of  kin :  Supple  v.  Lowson,  Amb.  729 ; 
Spring  v.  Biles,  1  T.  Rep.  435,  n. ;  Cruwysr.  Colman,  9  Ves.  324 ;  Mahon  v. 
Savage,  1  S.  &  L.  Ill ;  Forbes  v.  Ball,  3  Mer.  487 ;  Graitt  v.  Lynam,  4 
Russ.  292,  overruling  Brunsden  v.  Woolredge,  Amb.  507;  1  Dick.  380; 
Salusbury  v.  Denton,  3  K.  &  J.  529. 

The  same  rule  has  been  applied  with  respect  to  personal  estate,  where  the 
word  "  family"  has  been  used  in  place  of  "  relations  :"  Cruwys  v.  Colman,  9 
Ves.  319 ;  Grant  v.  Lynam,  4  Russ.  297. 

Where,  however,  the  donee  has  merely  a  power  of  distribution,  and  not  a 
power  of  selection, — if,  for  instance,  he  has  a  power  to  appoint  among  relations, 
and  not  amongst  such  of  them  as  he  thinks  fit,  or  words  of  that  effect,  an 
appointment  to  relations  not  being  next  of  kin  would  be  void  :  Pope  v.  Whit- 
combe,  3  Mer.  689 ;  and  see  Clapton  v.  Bulmer,  10  Sim.  426 ;  5  My.  &  Or. 
108. 

And  if  the  power  of  selection  is  confined  to  a  particular  class,  the  donee 
cannot  go  beyond  it.     Thus,  a  gift  to  the  testator's  "  nearest  relations,"  as  A. 
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may  appoint,  will  only  authorize  an  appointment  to  next  of  kin  under  the 
Statutes  of  Distribution  :  Goodinge  v.  *  Goodinge,  1  Ves.  231 ;  Edge  v.  p^ni  -i  -i 
Salisbury,  Amb.  70. 

In  cases  of  charities  in  favor  of  "poor  relations,"  (^Whitev.  White,  7  Ves. 
423;  Attorney- General  v.  Price,  17  Ves.  371;  Mahon  v.  Savage,  1  S.  &  L. 
Ill,)  or  where  the  testator  has  himself  furnished  some  test  by  which  relations 
extending  beyond  the  Statutes  of  Distribution  may  be  discovered,  (^Bennett  v. 
Honywood,  Amb.  708,)  the  court  of  chancery  will  not  confine  itself,  as  in 
ordinary  cases,  to  relations  within  the  statutes. 

On  the  death  of  the  donee  of  a  power  imperative  as  a  trust,  without  hav- 
ing made  an  appointment,  the  question  arises,  in  whose  favor  will  the  Court 
execute  the  power, — whether  in  favor  of  persons  composing  a  certain  class 
at  the  death  of  the  donor,  or  at  the  death  of  the  donee  of  the  power.  It 
seems,  however,  to  be  clear,  that  when,  as  in  the  principal  case,  the  donee  of 
such  a  power  has  a  life  interest  in  the  subject  of  the  power,  which  he  might 
execute  in  favor  of  "  relations,"  on  his  death,  without  having  done  so,  the, 
Court  will  execute  it,  not  in  favor  of  those  who  are  next  of  kin  at  the  death 
of  the  donor,  but  of  those  composing  that  class  at  the  death  of  the  donee ; 
see  Doyley  v.  Attorney-General,  2  Eq.  Ca.  Ab.  194,  pi.  15;  Witts  v.  Boding- 
ton,  3  Bro.  C.  C.  95;  Cruwys  v.  Caiman,  9  Ves.  319,  325;  Birch  v.  Wade, 
3  V.  &  B.  95 ;  Winn  v.  Fenwick,  11  Beav.  438 ;  Tiffin  v.  Longman,  15  Beav. 
275 ;  Finch  v.  Hollingsworth,  21  Beav.  112 ;  sed  vide  Hands  v.  Hands,  1  T. 
E,.  437,  n.,  cited ;  Gricveson  v.  Kirsopp,  2  Keen,  653.  But  where  the  distribu- 
tion or  selection  is  not  suspended  by  the  existence  of  any  preceding  estate  for 
life,  those  who  are  to  take  are  such  as  answered  the  description  of  next  of  kin 
of  the  testator  at  his  death  :  Cole  v.  Wade,  16  Ves.  27.  And  see  Brown  v. 
Higgs,  4  Ves.  708 ;  Longmore  v.  Broome,  7  Ves.  124 ;  and  the  same  persons 
will  take  when  the  donee  of  the  power  having  a  life  interest  dies  in  the  life- 
time of  the  testator;  Penny  v.  Turner,  2  Ph.  493;  Hutchinson  v.  Hutchinson, 
13  Ir.  Eq.  Rep.  332. 

Another  question  may  arise  in  the  exercise  of  such  a  power  by  the  Court, 
viz.,  what  share  persons  who,  by  representation  under  the  statute,  would  only 
be  entitled  per  stirpes,  will  take  ?  It  seems,  that  they  will  take  per  capita ; 
upon  this  principle,  that  the  Court  merely  adopts  the  statute  for  the  sake  of 
convenience,  in  finding  out  the  persons  intended  by  a  term  which  would  other- 
wise be  void  for  uncertainty;  and  when  found  out,  they  take,  not  under  the 
statute,  but  under  the  will,  as  joint  tenants;  see  Walter  v.  Maunde,  19  Ves. 
427,  428 ;  and  see  Pope  v.  Whitcomhe,  3  Mer.  689 ;  Hineldey  v.  Maclarens, 
1  M.  &  K.  27 ;  Withy  v.  Mangles,  4  Beav.  358 ;  10  C.  &  F.  215. 

*AIthong;h  the  subject  be  not  capable  of  division,  or  one  object  out  region 
of  a  class  is  to  be  selected  by  the  trustee,  the  Court  will,  if  possible, 
execute  the  power,  on  the  default  of  the  trustee ;  Richardson  v.  Chapman, 
7  Bro.  P.  C.  318,  Toml.  edit.;  Moseley  v.  Moseley,  Rep.  t.  Pinch.  53;  Brown 
V.  Higgs,  5  Ves.  504. 

In  Cruwys  v.  Colman,  9  Ves.  319,  the  testatrix  bequeathed  to  her  sister 
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B.,  for  life,  declaring  that  it  was  her  absolute  desire  that  she  bequeathed  to 
those  of  her  owa  family  what  she  has  power  to  dispose  of,  provided  they 
behaved  well  to  her,  with  decency  and  affection.  B.,  by  her  will,  declared  she 
meant  to  make  no  disposition  of  her  sister's  property.  Sir  William  Grant, 
M.  R.,  held  that,  as  all  that  B.  said  was,  that  she  did  not  intend  to  execute 
the  power,  the  trust  remained  unexecuted,  and  was  consequently  to  be  exe- 
cuted by  the  Court  in  favor  of  the  next  of  kin  of  B.  But  his  Honor  said, 
that  a  difficulty  might  have  arisen  if  B.  had  declared  her  own  relations  had 
behaved  ill  to  her,  and  therefore  she  had  resolved  not  to  give  them  any  part 
of  the  property.  The  question  then  would  have  been,  whether  she  was  not 
constituted  sole  judge  of  the  propriety  of  the  behavior  of  her  family,  and 
whether  it  was  not  an  intestacy  in  the  testatrix,  the  condition  failing. 

It  may  here  be  remarked,  that,  although  a  devisee  may  be  bound  to  devise 
an  estate  according  to  the  confidence  reposed  in  him,  or  in  default  of  appoint- 
ment it  will  go  to  the  object  designated  by  the  testator,  yet,  in  respect  of 
enjoyment,  all  the  rights  and  incidents  of  property,  for  instance,  the  right  of 
felling  timber,  will  remain  in  the  devisee  during  his  life  to  the  extent  of  the 
estate  vested  in  him.  Thus,  in  Wright  v.  Athyns,  (17  Ves.  255,)  a  testator 
gave  all  his  leasehold,  freehold,  and  copyhold  estates,  of  whatever  tenure  or 
tenures,  unto  his  mother,  Charlotte  Atkyns,  and  her  heirs  for  ever,  in  the 
fullest  confidence,  that,  after  her  decease,  she  would  devise  the  property  to  Ms 
family;  and  he  charged  the  premises  with  the  payment  of  his  debts,  and  gave 
to  her  all  his  personal  estate,  and  appointed  her  his  executrix.  The  testator, 
who  died  possessed  of  no  leaseholds,  left  his  nephew  his  heir-at-law.  Sir 
William  Grant,  M.  R.,  held  that  there  was  no  uncertainty,  but  that  it  was  a 
trust  for  the  testator's  heir,  and  that  therefore  Mrs.  Atkyns  was  to  be  con- 
sidered as  tenant  for  life  of  the  estate.  Lord  Eldon  afterwards  granted  an 
injunction  restraining  her  from  cutting  down  trees,  or  committing  waste : 
1  V.  &  B.  313  ;  19  Ves.  299 ;  G.  Coop.  Ill,  125.  Upon  an  appeal  to  the 
House  of  Lords,  the  decree  was  reversed,  so  far  as  it  declared  Mrs.  Atkyns 
only  tenant  for  life,  without  prejudice  to  any  question  which  might  arise 
touching  the  construction  of  *the  testator's  will,  on  the  death  of 
L  J  Charlotte  Atkyns ;  and  the  order  for  the  injunction,  so  far  as  it  was 
founded  on  the  declaration  that  Mrs.  Atkyns  was  only  tenant  for  life,  was 
reversed,  and  Mrs.  Atkyns  was  to  apply  to  the  court  of  chancery,  as  she 
might  be  advised,  touching  such  injunction,  or  any  other  ground.  There 
being  no  remaining  incumbrance  on  the  estate,  Lord  Eldon  dissolved  the 
injunction,  upon  the  application  of  Mrs.  Atkyns  :  Sugd.  Prop.  382.  The  per- 
son who  was  the  testator's  heir  at  his  death,  having  died,  a  bill  was  filed  by 
his  devisees  and  the  heiress-at-law  of  the  original  testator,  not  praying  any 
declaration  of  rights,  but  praying  an  account  of  timber  sold,  and  an  injunc- 
tion. Lord  Eldon  gave  Mrs.  Atkyns  power  to  cut  timber  in  a  husbandlike 
manner,  giving  an  account,  and  paying  the  money  into  Court.  See  T.  &  R. 
148.  This  order  being  considered  to  be  in  opposition  to  the  principle  upon 
which  the  House  of  Lords  reversed  the  decree,  a  second  appeal  was  made  to 
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the  House  in  the  same  session,  and  the  decision  of  Lord  Eldon  was  reversed, 
the  judgment  of  the  House  of  Lords  declaring,  that,  according  to  the  true 
construction  of  the  testator's  will,  the  intention  of  the  testator  must  be  taken 
^0  have  been  to  give  to  the  appellant  a  right  to  cut  the  timber  for  her  own 
use.     See  Sugd.  Prop.  384. 

Control  of  the  Court  over  the  Exercise  of  Powers.'\ — A  court  of  equity  has 
not  in  general,  in  the  absence  of  mala  fides  on  the  part  of  the  donee,  any  juris- 
diction to  interfere  with,  or  compel  him  to  execute  a  mere  discretionary  power : 
Brown  V.  Higgs,  5  Ves.  501 ;  8  Ves.  570 ;  Pink  v.  Be  Thuisey,  2  Madd.  157 ; 
French  v.  Davidson,  3  Madd.  396;  Walleer  v.  Walker,  5  Madd.  424;  Down 
V.  Worrall,  1  My.  &  K.  561 ;  Meredith  v.  Heneage,  1  Sim.  554 ;  Costahadie 
V.  Costahadie,  6  Hare,  410 ;  Kekewich  v.  Marker,  8  Mac.  &  Gr.  311 ;  In  re 
Wilkes's  Charity,  lb.  440 ;  White  v.  Grane,  18  Beav.  571 ;  Hart  v.  Trihe, 
19  Beav.  149. 

Where  a  testator  proposes  to  recommend  any  person  to  the  favorable  regard 
of  another,  whom  he  has  made  the  object  of  his  bounty,  it  should  be  ascer- 
tained whether  he  intends  to  impose  a  legal  obligation  on  the  devisee  or  lega- 
tee in  favor  of  such  person,  or  to  express  a  wish  without  conferring  a  right. 
In  the  former  case  a  clear  and  definite  trust  should  be  created,  and  in  the 
latter,  words  negativing  such  a  construction  of  the  testator's  words  should  be 
used.  Equivocal  language  in  these  cases  has  given  rise  to  much  litigation  : 
2  Jarm.  on  Wills,  App.  686,  2d  ed. 


The  English  rule  has  been  followed 
in  several  instances  in  this  country, 
and  the  qualification  of  a  gift  bywords 
expressing  a  desire,  wish,  hope,  or  ex- 
pectation, that  the  donee  would  use  or 
employ  the  thing  given,  for  the  bene- 
fit ,of  others,  as  well  as  his  own,  held 
to  create  a  trust  in  their  favor,  on  the 
general  principle,  that  the  construc- 
tion of  wills  should  be  governed  by 
the  intention  of  the  testator;  and  that 
when  his  wish  is  plain,  it  should  not 
be  allowed  to  fail,  because  he  has  used 
a  gift  to  one  man,  as  the  means  and 
channel  of  conferring  a  benefit  upon 
another ;  Erickson  v.  Willard,  1  New 
Hampshire,  217 ;  Lucas  v.  Lockhart, 
10  Smedes  &  Marshall,  466 ;  Harri- 
son V.  Harrison,  10  Grrattan,  1.     But 


the  tendency  of  the  more  recent  de- 
cisions, has  been,  in  general,  to  limit 
and  restrict  the  operation  of  this  prin- 
ciple by  the  qualification,  that  a  gift 
ought  not  to  be  converted  into  a  trust, 
by  words  less  clear  and  significant 
than  those  by  which  it  is  conferred, 
nor  unless  it  is  plain,  that  the  testa- 
tor meant  to  charge  the  donee  with 
the  weight  of  a  legal  obligation,  and 
not  merely  to  appeal  to  his  conscience, 
his  generosity,  or  his  kind  feeling,  by 
intimating  a  wish,  that  a  particular 
course  should  be  pursued,  while  leav- 
ing him  free  to  determine  whether  he 
would  or  would  not  pursue  it;  Bull 
Ghapin,  19  Conn.  342;  Harper  v. 
Phelps,  21  Id.  257 ;  Brunson  v.  King, 
2  Hill,  Chancery,  483 ;  Ellis  v.  Ellis, 
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15  Alabama,  296;  Thompson  v.  M'Kis- 
ick,  3  Huinplireys,  631. 

The  question  arose  in  Ward  v.  Pe- 
louhet,  2  Stockton,  Cb.  305,  where 
those  portions  of  the  will  which  are  ma- 
terial, were  worded  as  follows  :  "  Se- 
condly, I  give  and  bequeath  unto  my 
beloved  wife,  Susan  Ward,  all  my 
property,  both  real  and  personal,  to 
be  disposed  of  in  such  manner  as  she 
may  think  proper,  for  the  benefit  of 
the  family  :  it  is  my  wish,  that  my 
^oungest  daughters,  Mary  and  Caro- 
line, shall  have  an  education  equal  to 
my  daughter  Phebe;  and  my  two 
sons,  Sydenham  and  John,  to  be  edu- 
cated and  fully  prepared  to  enter  col- 
lege, or  the  study  of  a  profession ; 
but,  provided  either  of  them  should 
not  choose  to  have  such  an  education, 
the  one  who  does  not,  to  be  made 
equal  in  property,  to  the  expense  of 
educating  the  other,  in  which  case, 
the  mother  is  to  be  judge,  or  in  case 
of  her  decease,  my  executors,  whom 
I  shall  appoint. 

"  After  the  children  arrive  at  age, 
I  leave  it  discretionary  with  Susan, 
my  loving  wife,  what  donations  to 
make  them  out  of  the  property;  and 
in  case  of  her  decease,  or  marriage, 
to  be  left  with  the  executors,  whom  I 
shall  hereafter  name;  but  in  every 
respect,  I  wish  them  made  as  near 
equal  as  can  be.  Lastly,  I  hereby 
appoint  my  loving  wife,  Susan  Ward, 
my  brother,  Joseph  P.  Ward,  and 
my  brother-in-law,  John  Sydenham, 
executors,''  &o.  And  the  decision 
was,  that  although  the  words  which 
authorized  the  wife  to  dispose  of  the 
property  in  such  manner  as  she  might 
think  proper,  for  the  benefit  of  the 
family,  might,  if  they  stood  alone, 
have  given  her  an  unlimited  control 


over  the  whole ;  yet,  as  the  testator 
went  on  to  express  a  wish,  which  the 
residue  of  the  clause  showed  was  his 
will,  that  the  property  should  be  ex- 
pended in  the  education  of  his  chil- 
dren, and  be  divided  equally  among 
them,  on  the  death  or  marriage  of  his 
wife,  efiect  should  be  given  to  his 
intention,  by  interpreting  the  bequest 
as  a  trust,  and  denying  the  right  of 
the  widow  to  dispose  of  the  property 
by  deed  or  will,  to  third  persons,  or 
to  one  of  the  children,  to  the  exclu- 
sion of  the  others.  In  Lucas  v.  Lock- 
hart,  10  Smedes  &  Marshall,  466, 
the  first  clause  of  the  will  gave  all 
the  testator's  real  and  personal  pro- 
perty to  his  wife,  during  widow- 
hood, and  the  fourth  contained  the 
following  provision  :  "  During  my 
wife's  widowhood,  she  is  to  have  the 
entire  use,  profits,  and  control  of  my 
estate,  and  to  her  discretion  do  I  en- 
trust the  education  and  maintenance 
of  my  children,  during  that  time; 
but  in  case  of  her  death,  or  marriage, 
before  the  time  appointed  for  division, 
as  aforesaid,  then  it  is  my  desire,  that 
my  children  be  all  supported,  and  that 
the  girls  under  sixteen,  and  the  boys  un- 
der eighteen,  be  as  well  educated,  out  of 
the  annual  profits  of  my  estate,  as  they 
will  allow  up  to  the  time  of  division ; 
the  profits  to  be  first  applied  to  their 
support ;  and  in  case  of  a  deficiency, 
then  to  educate  all  the  children  em- 
braced in  the  last  clause;  the  balance 
to  be  applied  in  educating  the  younger 
in  preference  to  the  older  children." 
The  court  said,  that  to  convert  words 
of  wish  or  recommendation  into  a 
trust,  they  must  be  sufficiently  clear 
and  certain,  to  show,  not  only  what  the 
testator  meant  to  give,  but  the  per- 
sons to  whom  he  designed  to  give  it, 
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but  held,  that  both  these  conditions 
were  met  and  satisfied_^by  the  terms 
of  the  will  in  question,  and  that  the 
property  having  been  given  for  the 
benefit  of  the  children,  could  not  be 
taken  in  execution  for  the  debts  of 
the  mother. 

In  Harrison  v.  Harrison's  Ad'r, 
2  Grattan,  1,  the  words  of  the  will 
were  as  follows  :  "  In  the  utmost  con- 
fidence in  my  wife,  I  leave  to  her  all 
my  worldly  goods,  to  sell  or  keep  for 
distribution   amongst  our  dear  chil- 
dren as  she  may  think  proper:  my 
whole  estate,  real  and  personal,  are 
left  in  fee  simple  to  her ;  only  request- 
ing her  to  make  an  equal  distribution 
amongst  our  heirs;  and  desiring  her 
to  do  for  some  of  my  faithful  servants, 
whatever  she  may  think  will  most  con- 
duce to  their  welfare,  without  regard 
to  the  interest  of   my  heirs ;"  and 
were  held  to  confer  a  beneficial  in- 
terest in  the  estate  on  the  widow  for 
life,  and  a  remainder  in  fee  on  the 
children,  with  a  power  to  her  to  acce- 
lerate the  period  at  which  the  remain- 
der would  vest  in  possession,  by  mak- 
ing advancements  to  them  or  other- 
wise, and  to  sell  all  or  any  part  of  the 
estate,  for  the  payment  of  debts,  or 
its  more  convenient  enjoyment  or  di- 
vision.    "  By  one  clause  of  the  will," 
said  Baldwin,  J.,  "  the  testator  leaves 
to   his  wife   all   his   worldly  goods, 
doubtless  meaning  all  his  estate,  real 
and  personal ;  but  in  the  same  clause 
the  purpose  expressed  is,  '  to  sell  or 
keep  for  distribution  amongst  our  dear 
children.'     This  was  surely  a  decla- 
ration of  trust  in  their  favor.     And 
though  by  the  next  clause  the  devise 
to  her  is  of  all  his  estate,  real  and 
personal,  in  fee  simple,  yet  it  is  ac- 
companied with  a  request,  '  to  make 


an  equal  distribution  amongst  our 
heirs.'  The  only  foundation  of  the 
widow's  claim  to  absolute  and  unqua- 
lified ownership,  is  the  language  of 
discretion  in  the  first-mentioned 
clause,  and  of  request  in  the  second. 
But  the  words  of  discretion  in  the 
first,  '  as  she  may  think  proper,'  have 
reference  to  the  executing,  and  not 
the  defeating  of  the  trust ;  and  the 
words  of  request  in  the  second,  '  only 
requesting  her  to  make  an  equal  dis- 
tribution amongst  our  heirs,'  servl 
but  to  show  that  her  ownership  was 
limited  merely  for  the  purposes  of  the 
trust,  and  that  the  testator  desired 
the  distribution  required  by  the  trust 
should  be  equal.  The  second  clause 
is  an  explanatory  repetition  of  the 
first,  and  in  no  wise  does  it  impair 
the  trust,  or  enlarge  the  ownership  of 
the  widow  to  the  detriment  thereof. 
The  two  taken  together,  show  it  was 
the  testator's  intention  that  his  wife 
hould  succeed  him  to  a  qualified 
ownership  of  his  estate;  and  that 
their  common  offspring  should  be  the 
joint  and  equal  '  heirs'  or  distributees 
of  both ;  with  a  parental  discretion  in 
her  to  accelerate,  in  the  whole,  or  in 
part,  the  periods  of  enjoyment  by  the 
children  respectively."  So  in  Bull 
V.  BuU,  8  Conn.  47,  a  devise  to  the 
testator's  two  brothers,  whom  he  ap- 
pointed executors,  "  in  the  full  confi- 
dence that  they  will  settle  my  estate 
according  to  this  my  will,  and  dispose 
of  the  residue  that ,  may  accrue  in 
their  hands  among  our  brothers  and 
sisters,  and  their  children,  as  they 
shall  judge  most  in  need  of  the  same, 
according  to  their  best  discretion," 
was  held  to  create  a  trust  in  favor  of 
the  brothers  and  sisters,  and  their 
children,  to  the  exclusion  of  the  im- 


522 


POWER  COUPLED  WITH  TRUST. 


mediate  devisees,  whicli  would  be  car- 
ried into  eifect  by  chancery,  notwith- 
standing the  death  of  the  executors 
without  executing  it.  A  similar  de- 
cision was  made  in  Tohon  v.  Tolson, 
10  Gill  &  J.  159 ;  while  in  Cole  v.  Lit- 
field,  35  Maine,  439,  a  direction  that 
the  income  of  the  estate  should  be  ap- 
propriated to  the  use  of  the  testator's 
wife,  for  her  own  support  and  that  of 
her  children ;  "the  said  children  to  re- 
ceive a  good  English  education,  and 
4)e  liberally  but  economically  support- 
ed ;"  followed  by  a  provision,  that  the 
surplus  which  remained  after  supply- 
ing the  wants  of  the  wife,  should  be 
invested  and  applied  to  make  good 
any  deficiency  which  might  occur  at 
a  subsequent  period ;  or  if  not  needed 
for  that  purpose,  accumulated  and  di- 
vided equally  among  the  children, 
when  of  age;  was  interpreted  as  a 
trust ;  which  entitled  the  wife  to  re- 
ceive the  whole  income,  subject,  ne- 
vertheless, to  the  duty  of  applying  it 
in  conformity  with  the  wishes  of  the 
testator,  under  the  control  and  super- 
vision of  the  court,  in  case  of  any 
abuse  of  the  discretion  with  which 
she  was  invested.  The  same  view 
was  taken  by  the  Supreme  Court  of 
Pennsylvania,  when  the  question  was 
first  brought  before  them  for  adjudica- 
tion; "and  a  devise  to  a  widow,  of 
the  use,  benefit,  and  profits  of  the  tes- 
tator's real  estate,  for  life,  and  his 
personal  estate  of  every  description, 
absolutely,  'having  full  confidence 
that  she  will  leave  the  surplus  to  be 
divided  justly  among  my  children;' 
held  to  entitle  her  to  the  income  of 
the  estate  merely,  and  create  a  trust 
for  the  principal,  in  favor  of  the  chil- 
dren;" Ooates'  Appeal,  2  Barr,  129. 
The  general  principle,  that  no  gift 


or  bequest  can  be  good,  unless  reason- 
ably certain,  or  capable  of  being  re- 
duced to  certainty ;  or  in  other  words, 
unless  the  giver  has  expressed  his 
purpose  with  sufficient  clearness  to 
show  what  he  wished  to  give,  and  to 
whom  he  meant  to  give  it,  applies  to 
this  class  of  trusts,  as  well  as  to  all 
others;  and  they  are  also  subject  to 
the  equally  general  rule,  that  when  a 
will  discloses  two  different  and  incon- 
sistent designs  or  purposes,  which  can- 
not both  stand,  without  conflicting 
with  each  other,  or  with  the  policy  of 
the  law,  that  which  is  less  direct  and 
primary,  shall  be  passed  over  or  sacri- 
ficed, as  the  only  means  of  giving 
effect  to  the  other.  Hence,  in  order 
to  convert  words  of  wish  or  recom- 
mendation into  a  trust,  they  must  be 
sufficiently  clear  and  explicit,  to  show 
that  the  testator  meant  to  bind  the 
conscience  of  the  person  to  whom 
they  were  addressed,  instead  of  ap- 
pealing to  it ;  and  must  not  only  de- 
signate the  cestui  que  trust,  but  spe- 
cify the  quantum  of  estate  or  interest 
which  each  is  to  have,  with  sufficient 
accuracy  to  enable  the  court  to  super- 
vise the  proceedings  of  the  trustee, 
and  control  or  remedy  any  act  or  part 
which  deviates  from,  or  contravenes 
the  purpose  for  which  the  trust  is 
called  into  being.  The  law  was  so 
held  in  Gilbert  v.  Chapin,  19  Conn. 
342,  and  "  a  devise  of  all  the  testator's 
estate,  real  and  personal,  to  his  wife 
and  her  heirs  forever,  recommending 
her  '  to  give  the  same  to  my  children, 
at  such  time,  and  in  such  manner,  as 
she  shall  think  best,'  said  to  vest  the 
estate  absolutely  in  her,  free  from  any 
trust  in  favor  of  the  children." 

The  same  view  was  taken  in  Harper 
V.  Phelps,  21  Conn.  259,  and  a  bequest 
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of  an  annuity  of  two  thousand  dollars, 
out  of  the  income  of  the  testator's 
estate,  to  his  niece,  Mrs.  Phelps,  dur- 
ing her  life,  "  for  the  support  of  her- 
self, and  of  the  nephews  and  nieces 
whom  she  now  has  under  her  care, 
and  of  such  other  persons  as  she  may 
from  time  to  time  wish,  and  request 
to  be  members  of  her  family,"  held 
to  vest  the  absolute  and  uncontrolled 
dominion  over  the  fund  thus  bequeath- 
ed, in  the  legatee,  free  from  any  charge 
or  trust  for  the  nephews  and  nieces 
referred  to  in  the  will,  or  of  the  other 
relations  of  the  testator.  "  The  lan- 
guage of  the  testator,"  said  Ellsworth, 
J.,  in  delivering  the  opinion  of  the 
court,  "  whatever  else  may  be  said  of 
it,  imposes  no  legal  obligation  on  Mrs. 
Phelps,  in  the  use  or  distribution  of 
the  annuity.  He  expresses,  perhaps, 
the  motive  or  cause  of  the  gift;  but 
he  does  not  put  a  condition  upon  it, 
and  place  her  under  a  legal  responsi- 
bility to  others.  The  disposition  of 
the  annuity  belongs  to  that  class  of 
cases,  where  it  is  the  intention  of  the 
testator  to  leave  the  whole  subject  of 
disposition,  as  a  pure  matter  of  discre- 
tion, to  the  judgment  and  pleasure 
of  the  party  enjoying  his  special  con- 
fidence ;  and  where  his  expressions  of 
desire  are  intended  as  mere  moral 
suggestions,  to  excite  and  aid  that 
discretion,  but  not  absolutely  to  con- 
trol and  govern  it;  or,  in  the  lan- 
guage of  Church,  C.  J.,  in  Gilbert 
V.  Chapin,  19  Conn.  R.  348,  'no 
trust  will  be  raised  by  expressions  in 
a  will  importing  recommendation, 
hope,  confidence,  desire,  &c.,  unless 
there  be  certainty  as  to  the  parties 
who  are  to  take ;  nor  if  a  discretion, 
whether  to  act  or  not,  be  left  with  a 
devisee,  or  so-called  trustee.'     It  is 


a  principle  of  equity,  well  established 
by  numerous  cases,  that  to  raise  a 
trust,  it  must  be  ascertained  what  pro- 
portion each  beneficiary  is  to  take; 
Bardswell  v.  Bardswell,  9  Sim.  320 ; 
Pope  V.  Pope,  10  Id.  1 ;  Curtis  v. 
Rippon,  1  Madd.  434;  Knight  v. 
Knight,  3  Beavan,  148 ;  1  Jarm.  on 
Wills,  338.  Now,  who  will  assert, 
that  in  this  article  in  Mr.  St.  John's 
will,  the  beneficiaries,  or  their  propor- 
tions, except  Mrs.  Phelps',  are  defi- 
nitely ascertained  and  fixed ;  or  that 
any  practicable  rule  for  ascertaining 
either,  is  given ;  she  may  invite  into 
the  family  whom  she  pleases,  relatives 
or  strangers ;  but  this  election  is  too 
indefinite  as  a  rule  of  property,  and 
as  such,  must  therefore  be  held  void 
and  inoperative.  Besides,  the  two 
nieces,  Mary  Jane  and  Lucinda  Ame- 
lia, '  now  under  her  care,'  though  al- 
luded to,  in  the  manner  of  her  enjoy- 
ing the  legacy,  as  possibly  to  be  mem- 
bers of  her  family;  the  nephews, 
William  A.  and  George  S.,  are  not 
so  alluded  to ;  nor  were  they  ever  sub- 
jects of  her  care,  nor  nearer  to  her 
than  the  other  nephews  and  nieces  of 
herself,  or  of  the  testator.  Wherever 
the  objects  of  the  supposed  recom- 
mendatory trust  are  not  certain  or  de- 
finite, or  wherever  the  property  to 
which  it  is  to  be  attached,  is  not  cer- 
tain or  definite ;  or  wherever  a  clear 
discretion  and  choice  to  act,  or  not  to 
act,  is  given;  or  wherever  the  prior 
dispositions  import  absolute  and  un- 
controllable ownership ;  in  all  such 
cases,  courts  of  equity  will  not  create 
a  trust  from  words  of  this  character ; 
2  Story,  Eq.  §§  1069,  1070 ;  3  Bea- 
van, 148;  Gilbert  V.  Chapin,  19 
Conn.  R.  342;  and  cases  there  cited." 
The  case  of  Gilbert  v.  Chapin,  was 
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also  cited  and  followed  by  the  Supreme 
Court  of  Florida,  in  Lewis  v.  Darden, 
5  Florida,  51,  where  the  question  arose 
out  of  a  gift  of  all  the  testator's  es- 
tate, real  and  personal,  to  his  daugh- 
ter during  her  life,  and  after  her 
death,  to  be  equally  divided  between 
her  children ;  followed  by  a  declara- 
tion, that  it  was  his  will  and  desire, 
that  if  any  of  the  children  desired  to 
receive  a  portion  of  the  estate  as  a 
loan,  on  arriving  at  full  age,  or  mar- 
riage, it  should  be  paid  over  to  him 
accordingly,  and  remain  subject  to 
his  control  and  disposition,  until  the 
estate  should  be  finally  settled,  when 
it  should  be  repaid,  and  distributed 
in  the  same  manner  as  the  residue; 
and  the  court  were  clearly  of  opinion, 
that  the  primary  purpose  to  make  a 
gift  to  the  daughter,  being  clear  and 
unequivocal,  could  not  be  controlled 
by  the  subsequent  expression  of  a  de- 
sire that  what  was  thus  given  should 
be  loaned  out  to  others,  which  might 
have  the  effect  of  depriving  her  of 
the  possession  of  the  whole  of  the 
fund,  and  leaving  her  without  other 
means  of  support,  than  a  precarious 
dependence  upon  the  interest  which 
might  be  paid  from  time  to  time,  for 
the  loan,  by  the  children.  And  the 
general  principle,  that  words  of  wish 
and  expectation,  or  even  of  will  and 
desire,  will  not  create  a  trust,  unless 
they  are  sufficiently  full  and  specific, 
to  show  those  who  are  to  take,  and 
what  is  to  be  taken,  with  reasonable 
certainty,  was  laid  down  by  the  court 
with  great  clearness,  on  the  strength 
and  under  the  authority  of  the  ad- 
judged cases ;  and  anything  which  fell 
short  of  this,  said  to  be,  at  best,  a 
mere  power,  which  a  court  of  equity 


might  aid,  but  could  not  enforce  or 
execute. 

The  general  rules  laid  down  in  this 
case,  and  in  Harper  v.  Phelps,  are 
unquestionable,  and  there  can  be  little 
reason  to  question  the  propriety  of  their 
application,  whatever  doubt  may  be  felt 
with  regard  to  the  soundness  of  the 
decision  in  Gilbert  v.  Chapin,  which 
was  determined  by  a  divided  court, 
Waite,  and  Ellsworth,  J.  J.,  dissent- 
ing. But  it  should  at  the  same  time 
be  remembered,  that  although  a  mere 
power  cannot  be  enforced  as  a  trust, 
a  trust  may  be  coupled  with  a  power, 
and  the  one  given  as  a  means  of  car- 
rying the  other  into  execution.  The 
law  has  been  so  held  in  a  number  of 
instances  in  England,  which  were 
cited  and  followed  in  Withers  v.  Yea- 
don,  1  Richardson,  Equity,  324;  and 
a  devise  of  all  the  testator's  estate 
for  life,  to  his  son,  "  upon  the  trust  and 
confidence  that  he  should  and  would 
give,  devise,  and  appoint  the  said  es- 
tate, by  deed  or  will,  unto  all  or  any 
of  his  children,  in  such  way  and  man- 
ner, in  such  proportions,  and  for  such 
uses,  estates,  and  interests  as  he  should 
think  proper,"  interpreted  as  a  trust 
which  equity  would  uphold  and  en- 
force, by  an  equal  division  among  all 
the  children.  And  it  was  said  to  be 
well  settled,  under  the  principal  case ; 
Marlborough  v.  Godolphin,  2  Vesey, 
61 ;  Brown  v.  Higgs,  5  Id.  595 ;  8 
Id.  566  ;  and  other  authorities  of  the 
same  import ;  ante,  p.  515  ;  that  when 
property  is  given,  with  a  view  of  en- 
abling the  donee  to  exercise  a  discre- 
tion for  the  benefit  of  others,  his  fail- 
ure or  refusal  will  not  be  allowed  to 
defeat  the  purpose  of  the  testator,  or 
deprive  the  objects  of  his  bounty  of  a 
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benefit  to  which  they  are  as  much  enti- 
tled, as  if  it  had  been  conferred  upon 
them  directly;  and  that  the  difficulty 
will  be  obviated  by  interpreting  and  en- 
forcing the  power  as  a  trust,  and  substi- 
tuting an  equal  division  among  all  the 
beneficiaries,  for  a  distribution  at  the 
discretion  of  the  trustee.  The  deci- 
sion thus  made,  shows,  and  it  would 
seem  plain,  on  principle,  that  when 
the  purpose  to  create  a  trust  is  clear 
and  indisputable,  the  mere  fact  that 
the  shares  or  purparts  of  the  cestui 
que  trust  are  not  specified,  or  are  left  to 
the  choice  and  discretion  of  the  trus- 
tee, will  not  be  an  insuperable  obsta- 
cle to  its  execution ;  and  that  it  will, 
on  the  contrary,  be  presumed  that  the 
primary  purpose  of  the  testator  was 
to  give,  and  the  interposition  of  the 
trustee  merely  a  mode  or  means  of 
accomplishing  the  main  object. 

The  case  of  Lavett  v.  Beirne,  21 
Conn.  1,  affords  a  striking  illustra- 
tion of  the  same  principle,  by  show- 
ing that  a  trust  may  exist,  and  be  so 
far  obligatory,  that  no  portion  of  the 
trust  fund  can  be  diverted  from  the 
object  which  the  donor  had  in  view, 
and  yet  be  absolutely  subject  to  the 
discretion  of  the  trustee,  as  to  the 
time  and  manner  of  its  execution, 
and  even  as  to  the  amount  to  be  ap- 
plied to  the  use  of  each  of  the  par- 
ties, for  whose  benefit  it  was  called 
into  being.  "What,"  said  Waite, 
J.,  in  delivering  the  opinion  of  the 
court,  "  are  the  provisions  of  the  will 
in  this  case  ?  The  testator,  after  giv- 
ing several  legacies,  directs  the  bal- 
ance of  his  property  to  be  divided 
equally  among  his  children,  subject 
to  the  following  provisions  and  con- 
ditions. Those  relating  to  his  daugh- 
ter's share  are  briefly  these :  all  the 


property  given  to  her  is  for  the  exclu- 
sive use  of  her  and  her  children,  free 
from  any  debts  or  control  of  her  hus- 
band ;  and  to  secure  the  same  to  their 
unimpaired  enjoyment;  he  gives  the 
same  in  trust,  to  his  sons,  George  P. 
Beirne,  and  Oliver  Beirne,  with  full 
authority  to  apply  the  property  as  to 
them  shall  f  eem  best,  for  their  exclu- 
sive benefit,  during  the  life  of  the 
daughter,  and  after  her  death,  to  di- 
vide the  same  equally  among  her  chil- 
dren. 

"  Now,  in  the  opinion  of  a  majority 
of  this  court,  the  trustees,  by  the 
terms  of  the  will,  are  clothed  not  only 
with  the  legal  title  to  the  property, 
but  the  power  to  apply  it,  as  to  them 
shall  seem  best ;  or,  in  other  words, 
according  to  their  discretion.  They 
must,  indeed,  apply  it  for  the  benefit 
of  the  daughter  and  her  children ; 
and  were  they  to  appropriate  it  to  any 
other  use,  a  court  of  chancery  might 
then  interfere,  because  they  would 
then  transcend  their  authority.  But 
so  long  as  they  continue  to  use  the 
funds  for  the  benefit  of  their  sister 
and  her  children,  it  is  for  them  to  ap- 
ply them  according  to  their  judgment. 

"  Suppose  she  should  be  of  opinion, 
that  a  particular  mode  of  investment 
would  be  best  for  her  and  her  family, 
and  the  trustees  should  be  of  an  en- 
tirely different  opinion,  and  therefore 
refuse  a  compliance  with  her  request, 
whose  judgment  is  to  govern?  hers 
or  theirs  ?  This  question  is  to  be  de- 
termined, not  by  inquiring  whose 
judgment  is  the  best,  but  which  has 
the  power  of  deciding. 

"  It  seems  to  us,  that  the  language 
of  the  will  leaves  no  possible  doubt 
upon  the  subject.  They  have  full 
authority  to  apply  the  property  as  to 
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them  shall  seem  best,  and  not  as  may 
seem  best  to  her.  Suppose  the  trus- 
tees had  carefully  examined  the  facts 
in  relation  to  the  purchase  of  the  furni- 
ture, and  had  come  to  the  conclusion, 
perfectly  satisfactory  to  their  minds, 
that  such  purchase  was  not  best  for 
their  sister  and  her  children,  and 
therefore  should  refuse  their  appro- 
bation of  the  purchase,  can  a  court  of 
equity  review  their  decision,  and  re- 
verse it,  if  they  find  it  to  be  wrong  ? 
We  think  the  court  has  no  such  power." 

The  language  thus  held,  renders  it 
plain,  that  the  existence  of  a  binding 
trust  for  another,  is  not  inconsistent 
with  the  largest  discretion  on  the  part 
of  the  trustee  ;  and  it  follows  by  an 
equally  necessary  sequence,  that  the 
mere  fact  that  such  a  discretion  exists, 
and  is  the  only  means  of  giving  effect 
to  the  end  in  view,  is  not  a  sufficient 
reason  why  the  end  should  be  defeat- 
ed, or  the  trust  diverted  to  other  pur- 
poses. 

This  view  is  sustained  by  the  case 
of  Steele  v.  Levisay,  11  Grrattan,  454, 
where  the  court  were  obviously  of 
opinion,  although  the  point  was  not 
actually  before  them  for  adjudication, 
that  a  power  of  distributing  a  fund 
among  a  particular  class  of  persons, 
at  the  discretion  of  the  person  to 
whom  it  is  given  in  the  first  instance, 
is  not  inconsistent  with  an  implied 
trust  for  their  benefit,  in  case  the 
power  is  not  exercised ;  and  derives 
additional  confirmation  from  the  opi- 
nion of  the  Supreme  Court  of  Penn- 
sylvania, when  the  will  which  had 
been  construed  in  Coates'  Appeal, 
ante,  was  again  brought  before  them 
for  consideration,  in  M'Konkey's  Ap- 
peal, 1  Harris,  253,  that  the  language 
of  the  testator  conferred  a  pojver  un- 


der which  the  legatee  might  have 
distributed  those  portions  of  the  es- 
tate, which  she  did  not  use  for  her 
own  purposes,  in  such  proportions, 
among  her  children,  as  she  thought 
proper,  short  of  making  a  merely  il- 
lusory appointment;  but  also  gave 
birth  to  a  trust  which  the  court  would 
execute,  in  default  of  the  execution 
of  the  power,  by  making  an  equal  dis- 
tribution of  the  fund  among  the  ces- 
tuis  que  trust.  And  the  decision  which 
had  been  made  on  the  first  hearing  of 
the  cause,  was  further  qualified  by  the 
remark,  that  the  use  of  the  word  "ab- 
solutely," in  the  bequest  to  the  wife, 
implied  that  she  was  to  have  the  con- 
trol and  disposition  of  the  whole  of  the 
property  while  she  lived,  and  that  the 
trust  was  to  attach  to  so  much  only  as 
remained  undisposed  of  at  her  death. 
When,  however,  the  court  below  pro- 
ceeded to  act  under  the  principles 
thus  laid  down,  a  third  appeal  was 
taken,  by  one  of  the  parties  litigant, 
and  another  argument  had  before  the 
Supreme  Court,  which  resulted  in  a 
decision,  that  the  two  former  judg- 
ments had  not  brought  the  question 
within  the  rule  which  forbids  the  fur- 
ther agitation  of  matters  which  have 
been  finally  adjudicated;  and  that  no 
trust  existed,  either  as  to  the  whole 
body  of  the  bequest,  or  that  portion 
of  it  which  had  not  been  disposed  of 
by  the  legatee;  Lowrie,  J.,  saying, 
that  the  rule  might  have  been  a  rea- 
sonable one,  when  originally  introduc- 
ed into  the  Roman  law,  or  borrowed 
from  it  by  equity  in  England;  but 
that  whatever  reason  it  once  possessed 
has  passed  away,  or  become  inapplica- 
ble to  the  present  state  of  things  in  the 
United  States.  The  decision  thus 
made  may  have  been  eminently  just 
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and  proper,  so  far  as  it  regards  the 
particular  will  in  view ;  but  we  may 
be  permitted  to  doubt,  whether  a  prin- 
ciple which  has  traversed  so  many  cen- 
turies, and  been  applied  under  so  many 
diflferent  circumstances,  can  be  want- 
ing in  essential  reason,  or  entirely  un- 
suited  to  the  wants  and  requirements 
of  civilized  society,  in  any  stage  of  its 
progress  or  retrogression ;  man,  the 
unit  of  which  the  whole  is  compact- 
ed, being  everywhere  substantially  the 
same,  and  the  aggregate  being  neces- 
sarily made  up  of,  and   in  most  re- 
spects equivalent  to,  the  sum  of  its 
parts.     And  instances  will,  no  doubt, 
arise  from  time  to  time,  on  this  side 
of  the  Atlantic,  and  in  this  century,  as 
they  have  arisen  at  other  times  and  in 
other  places,  in  which  the  purpose  of 
a  father,  or  other  person,  standing  in 
loco  parentis,   to  make  a  gift  to  a 
mother  the  means  of  a  safe  and  per- 
manent support  for  herself  and  her 
children,  will  not  be  less  plain  or  less 
worthy  of  the  aid  and  support  of  equi- 
ty, because  the  testator  has  used  words 
of  desire  and  expectation,  instead  of 
employing  the   peremptory  and  un- 
equivocal    language    of    command; 
and  whenever  this  happens,  a  trust 
will,  in  all  probability,  be  decreed  as 
heretofore,   in    reliance    upon,    and 
with  the  aid  of  the  principles  and  pre- 
cedents, furnished  by  the  jurispru- 
dence of  Rome  and  England;  In  re 
Harris,  7  Exchequer,  344. 

But,  although  we  may  doubt  whe- 
ther a  trust,  which  has  been  clearly 
intended  should  be  allowed  to  fail, 
merely  because  the  trustee  is  invested 
with  a  power  of  distribution,  or  even 
of  diverting  a  portion  of  the  fund  to 
other  purposes,  it  would  seem  very 
plain,   that   the   primary   import   of 


words  of  wish  or  desire,  is  not  that  of 
command  or  obligation ;  that  the  tes- 
tator should  be  presumed  to  know  the 
use  and  meaning  of  language ;  and 
that  the   terms    which   he   employs 
should  not  be  deprived  of  their  natu- 
ral and  obvious  meaning,  and  subject- 
ed to  an  arbitrary  or  strained  inter- 
pretation, merely  for  the  purpose  of 
raising  a  trust  in  favor  of  those  whom 
the  court  may  consider  deserving  ob- 
jects, and  for  whom  the  testator  has 
expressed  a  kind  intention,  without 
carrying  it  to  the  extent  of  an  actual 
gift  or  bequest ;  Brunson  v.  King,  2 
Hill,  Ch.  483, 490;  Skrine  v.  Walker, 
3  Richardson,  Eq.  262  ;  Ellis  v.  Ellis, 
15    Alabama,    296;     TJiompson    v. 
M'KisicIc,  3  Humphreys,  631.    Thus 
in  Ellis  V.  Ellis,  a  bequest  of  all  the 
testator's  real  and  personal  estate,  to 
his  wife,  recommending   her  at  the 
same  time  to  make  some  small  allow- 
ance, at  her  convenience,  "  to  each  of 
my  brothers  and  sisters,  say,  to  each 
one  thousand  dollars,"  was  held  to 
vest  the  whole  in  her  absolutely,  free 
from  any  responsibility  to,  or  trust  for 
others  ;  while  the  same  interpretation 
was  put,  perhaps  with  less  reason,  in 
Thompson  v.  M'KisicJc,  on  a  gift  of 
the  testator's  negroes  to  his  daughter, 
in  the  manner  following  :  "  It  is  my 
will  and  desire,  that  she  have  the  be- 
nefit of  said  negroes,  either  by  keep- 
ing them  in  specie,  or  selling  them, 
and  having  the  proceeds  of  said  sale ; 
and  the  negroes  and  their  increase, 
or  the  proceeds  of  them,  to  be  hers 
forever,  to  be  disposed  of  as  she  may 
think  proper,  amongst  her  children  and 
grand-children,  by  will  or  otherwise." 
The  authorities  were  reviewed,  and 
the  reasons  for  this  course  of  decision 
stated  with  much  clearness,  by  Chil- 
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ton,  J.,  in  the  following  language  : 
"  These  authorities,  with  many  others 
which  might  be  cited,  show  the  ten- 
dency of  modern  decisions  in  Eng- 
land, not  to  extend  this  doctrine  of 
implied  trust  from  precatory  words, 
but  to  go  back  as  far  as  may  be  con- 
sistent with  the  current  of  their 
previous  adjudications,  to  what  I 
humbly  conceive  to  be  the  true  rule 
of  interpretation;  that  is,  to  give 
such  recommendatory  expressions 
their  natural,  ordinary  and  familiar 
sense,  and  having  arrived  at  the  true 
intention  of  the  testator,  to  let  that 
intention,  if  lawful,  be  the  rule  of 
decision  in  the  particular  case.  Thus 
the  court  will  execute  the  will  of  the 
testator,  and  not  by  a  forced  technical 
construction  of  his  words,  make  a  will 
for  him. 

"  Applying  this  rule  of  interpreta- 
tion to  the  case  before  us,  we  have  no 
hesitation  in  pronouncing,  that  the 
will  of  Mr.  Ellis  does  not  create  a 
trust  in  favor  of  the  complainant. 
He  recommends  to  his  wife,  to  whom 
the  will  says  he  gives  his  entire  es- 
tate, to  make  some  small  advance,  at 
her  convenience,  to  each  of  his  bro- 
thers and  sisters,  say,  to  each  one 
thousand  dollars.  Now,  it  does  seem 
to  me,  that  an  ingenuous  mind,  in 
search  of  truth,  being  required  to  as- 
certain the  intention  of  the  testator, 
giving  to  the  language  employed  its 
ordinary  sense,  would  at  once  con- 
clude, that  the  testator  never  intend- 
ed the  thousand  dollar  payments  to 
each  of  the  complainants,  as  an  im- 
perative command.  If  he  intended 
it  as  a  command,  why  did  he  not  use 
appropriate  language?  why  not  di- 
rectly bequeath  to  them  the  money 


which  he  merely  recommends  his  wife 
to  give  ?  If  he  designed  to  fix  abso- 
lutely the  amount  to  be  paid,  why  use 
the  term,  '  a  small  allowance  ?'  If 
such  allowance  was  not  intended  dis- 
cretionary with  the  wife,  why  make 
its  payment  depend  upon  '  her  con- 
venience ?' " 

It  is  also  plain,  that  although 
words  of  wish  or  expectation,  may 
found  a  trust  on  what  would  other- 
wise be  an  absolute  estate,  they  will 
not  have  that  effect  when  it  would  be 
repugnant  to  the  tenor  of  the  will,  or 
of  any  of  its  provisions.  When,  there- 
fore, the  testator  made  a  settlement  at 
the  time  of  his  marriage,  but  retain- 
ed a  power  of  revocation  by  deed  or 
will,  it  was  held,  that  a  will  which 
began  by  expressly  confirming  the 
settlement,  would  not  revoke  it  by  the 
subsequent  expression  of  a  wish  in- 
consistent with  its  provisions ;  Brun- 
son  V.  King,  2  Hill,  Ch.  483.  And 
it  is  equally  well  settled,  that  to  give 
birth  to  an  estate  or  interest,  by  the 
expression  of  a  wish  or  desire,  or  by 
words  of  any  other  description,  they 
must  be  sufficiently  full  and  explicit, 
to  disclose  the  testator's  meaning; 
Whipple  V.  Adams,  1  Metcalf,  445; 
and  in  Crump  v.  Bead,  6  Grrattau, 
372,  the  bequest  of  a  chattel  belong- 
ing to  the  testator,  coupled  with  the 
expression  of  a  wish,  that  the  legatee 
would  hold  and  apply  other  chattels 
which  belonged  to  herself,  for  the  be- 
nefit of  a  third  person,  was  held  to 
fall  within  this  principle,  and  neither 
to  give  rise  to  a  trust  in  the  property 
which  the  testator  did  not  own,  nor 
put  the  legatee  to  an  election  between 
his  rights  under  the  will,  and  outside 
of  it. 
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*REES   V.  BERRINGTON.  [=^814] 
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APRIL  28,  1T95. 

Release  op  Surety  by  the  Creditor  giving  Time  to  Debtor.] — OUi- 
gee  in  a  bond  with  a  surety,  without  communication  with  the  surety,  takes 
notes  from  the  principal,  and  gives  farther  time;  the  surety  is  discharged. 

Thomas,  Daniel,  and  Richard  Blactford,  carried  on  business  as  lacemen, 
in  parnersHp,  till  the  death  of  Thomas. 

On  taking  the  accounts,  a  balance  of  2972Z.  3s.  bd.  appeared  to  be  due 
from  the  partnership  to  Robert  Pope  Blachford,  as  administrator  of  Thomas ; 
to  secure  which  sum,  and  466?.  13s.  Ad.,  (agreed  to  be  secured  to  Robert 
Pope  Blachford,  as  Thomas's  share  of  the  debts  due  to  the  partnership,)  a 
joint  and  several  bond,  dated  September  30th,  1787,  was  executed  by  the  sur- 
viving partners,  and  by  James  Rees  as  surety,  with  condition  to  be  void  on 
payment  of  the  said  sums  with  interest,  by  instalments,  upon  the  31st  of 
December,  1789,  and  the  31st  of  December,  1790. 

In  the  beginning  of  September,  1790,  Robert  Pope  Blachford  died. 

Upon  the  27th  of  September,  1790,  the  whole  of  the  money  and  interest 
secured  by  the  bond  remaining  unpaid,  James  M'Kenzie,  under  the  authority 
and  on  behalf  of  the  executors  of  Robert  Pope  Blachford,  came  to  an  arrange- 
ment with  Daniel  and  Richard  Blachford,  concerning  the  money  due  on  the 
bond  and  the  interest,  and,  for  the  first  instalment  due  on  the  bond,  took  their 
promissory  notes,  payable  on  the  21st  of  April,  21st  of  July,  *and  |-*sif;n 
21st  of  October,  1791,  and  the  21st  of  January  and  21st  of  April,  '-  -' 
1792;  and,  for  the  second  instalment  to  become  due  upon  the  bond,  took 
three  other  promissory  notes,  payable  on  the  21st  of  July  and  21st  of  Octo- 
ber, 1792,  and  the  21st  of  January,  1798. 

Daniel  and  Richard  Blachford,  at  different  times  on  and  before  the  18th 
of  October,  1792,  paid  to  the  executors  of  Robert  Pope  Blachford,  or  to 
M'Kenzie,  on  their  behalf,  the  first  three  of  the  first  set  of  notes,  and  the  in- 
terest due  upon  them ;  and  about  the  20th  of  October,  1792,  by  a  new  arrange- 
ment all  the  remaining  notes  were  exchanged  for  four  other  notes,  dated 
October  22nd,  1792,  and  payable  on  the  25th  of  May,  25th  of  June,  25th  of 
September,  and  25th  of  December,  1793. 

About  the  7th  of  December,  1792,  a  commission  of  bankruptcy  issued 
against  Daniel  and  Richard  Blachford ;  and  the  executors  of  Robert  Pope 
Blachford  proved,  under  that  commission,  a  debt  of  2327?.  14s.  Wd.,  by 
virtue  of  the  bond  and  the  four  notes  dated  October  22nd,  1792. 

Rees  was  captain  of  an  East  India  ship,  and  left  England  in  April,  1788 ; 
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returned  in  August,  1789  ;  sailed  again  in  April,  1791,  and  returned  in  July, 
1792.  In  August,  1792,  he  had  in  his  hands  the  sum  of  £3000,  received  by 
him  in  India  for  Daniel  and  Kichard  Blachford;  and  no  communication 
having  taken  place  between  him  and  the  executors  of  Kobert  Pope  Blachford, 
respecting  their  transactions  with  Daniel  and  Kichard,  he,  in  November,  1792, 
paid  over  that  sum  to  the  Blachfords. 

After  the  bankruptcy,  the  executors  brought  an  action  against  Rees  for 
£2400,  as  remaining  due  on  the  bond ;  upon  which  he  filed  a  bill  for  an  in- 
junction. 

Solicitor- General  and  Mr.  Hollist,  for  the  plaintiff. — Skip  v.  Huey,  3  Atk. 
91 ;  Nisbet  v.  Smith,  2  Bro.  C.  C.  579,  and  many  early  cases,  support  this 
bill.  This  plaintiff  could  have  indemnified  himself  by  the  money  he  had  in 
r*8lR1  ^^^  hands  in  1792.  A  surety  is  bound  as  such  for  the  *debt  and 
*-  risk  described  in  the  instrument,  in  case  the  principal  does  not  pay. 

The  creditor  has  no  right  to  increase  the  risk  without  consent  of  the  surety, 
and  therefore  cannot  vary  the  original  contract,  for  that  varies  the  risk.  If 
the  holder  of  a  bill  of  exchange  gives  time  to  the  acceptor,  the  indorser  is 
discharged,  because  he  is  simply  a  surety.  The  principle  is  the  same  upon 
policies  of  insurance,  in  cases  of  deviation,  however  slight :  Wescot  upon 
Insurance,  178. 

Lord  Chancellor  LorGHBOROUGH.^^ — It  is  perfectly  settled;  and  even 
where  it  is  demonstrable  that  the  alteration  was  perfectly  immaterial,  as  in  the 
case  of  an  African  ship,  that  was  to  sail  from  Lancaster  with  so  many  men; 
in  fact,  she  took  part  of  her  men  at  Beaumaris. 

Mr.  Graham,  for  the  defendants. — It  is  not  received  as  a  general  principle, 
that  the  obligee  in  a  bond  is  bound  to  call  for  the  money  on  the  very  day;  it 
seldom  happens  that  the  obligor  thinks  of  paying  at  the  day,  or  that  the 
obligee  puts  the  bond  directly  in  suit.  The  rule,  as  to  the  indorser  of  a  bill 
of  exchange,  arises  from  the  course  of  trade,  which  requires  it.  A  surety  has 
a  right,  if  the  bond  is  not  put  in  suit,  to  call  upon  the  holder  of  it  to  enforce 
payment.  The  circumstance  of  his  remedy  in  this  Court  marks  the  difference 
between  the  cases.  Still  more  different  is  the  case  of  insurance  from  the 
general  course  of  trade,  that,  undertaking  to  indemnify  against  any  loss  in  one 
particular  voyage,  must  be  strictly  adhered  to.  Here  is  nothing  like  a 
fraudulent  intention  to  throw  the  burthen  on  the  plaintiff.  It  is  too  much  to 
say  he  is  to  be  discharged,  because  they  did  suspend  the  action  a  short  time ; 
and  it  is  not  too  much  to  assume,  either  that  the  indulgence  was  with  his  con- 
currence, or  .that  he  was  guilty  of  negligence,  as  he  was  in  England  a  con- 
siderable part  of  the  time,  and  might  have  called  on  them  to  put  the  bond  in 
suit ;  and  then  he  would  have  discovered  that  they  had  bound  themselves  not 
to  do  so.     In  Nisbet  v.  Smith,''  no  ulterior  time  was  given  against  the  express 

1  Afterwards  Earl  of  Rosslyn.  Variation  from  policy  of  insurance,  though  perfectly 
immaterial,  discharges  the  insurer. 

2  2  Bro.  C.  C.  5V9. 
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directions  of  the  surety ;  upon  -which  Lord  Thurlow  relied.   *IIeatli  v.   p^n-,  -n 

Percival,  1  P.  Wms.  682,  is  a  stronger  case.     There  Percival  might 

be  considered  only  as  surety  in  a  bond,  and  the  time  of  payment  was  varied. 

Lord  Chancellor  Loughborough. — Percival  never  could  be  a  surety, 
whether  that  ease  is  right  or,  wrong.  He  should  have  taken  up  his  bond  if 
he  went  out  of  the  trade.  The  form  of  the  security  forces  these  cases  into 
equity  ;  but,  take  it  out  of  that  form,  and  suppose,  in  this  instance,  that  the 
plaintiff  was  a  surety  by  a  proper  bond  at  law  as  surety,  what  is  the  conse- 
quence ?  Where  a  man  is  surety  at  law  for  the  debt  of  another,  payable  at  a 
given  day,  if  the  obligee  defeats  the  condition  of  the  bond,  he  discharges  the 
security.  When  they  are  bound  jointly  and  severally,  the  surety  cannot  aver 
by  pleading  that  he  is  bound  as  surety  ;  but  if  he  could  establish  that  at  law, 
the  principle  at  law  is,  that  he  has  an  interest  in  the  condition  j  and  if  the 
period  is  extended,  that  totally  defeats  the  condition,  and  the  consequence  is, 
the  surety  is  released  from  his  engagement.  Suppose  a  bond  payable  in  six 
months,  with  a  surety,  he  does  not  become  bound  to  answer  the  payment  at 
twelve  months,  where  it  was  to  be  at  six.  The  principle  is  a  legal  principle. 
In  this  Court  they  all  appear  principals,  but  establish  the  fact  that  he  is 
surety ;  he  is  surety  to  a  definite,  not  an  indefinite  engagement. 

Here,  upon  the  second  instalment,  the  defendants  have  extended  the  time 
before  that  instalment  became  due  ;  if  the  time  is  extended  after  it  becomes 
due,  that  makes  a  difference  at  law,  for  then  the  bond  has  been  once  forfeited. 

It  is  perfectly  plain,  from  the  nature  of  the  engagement,  that  the  plaintiff 
became  security  that  the  debt  should  be  paid  at  two  periods  ;  one  has  elapsed. 
The  obligee  thinks  fit  totally  to  change  the  nature  of  the  security  and  the 
credit;  he  takes  notes,  gives  a  farther  time  of  payment,  and  repeats  the  same 
thing  as  to  the  second  instalment,  which  was  not  then  due  ;  and,  doing  this, 
he  does  this  material  injury  to  the  surety :  he  has  a  right,  the  day  after  the 
bond  is  due,  to  come  here  and  insist  upon  its  *being  put  in  suit :  the  rHtoTon 
obligee  has  suspended  that  till  the  time  contained  in  the  notes  runs 
out;  therefore,  he  has  disabled  himself  to  do  that  equity  to  the  surety  which 
he  has  a  right  to  demand.  If  the  application  was  proved,  it  is  a  duty  to 
comply  with  it.  The  defendants  have  put  it  out  of  their  power  to  perform 
that  which  the  nature  of  the  relation  between  the  surety  and  the  person  with 
whom  he  is  bound  requires.  It  is  a  breach  of  the  obligation  in  conscience 
and  honesty ;  and,  it  is  not  too  much  to  say,  of  that  obligation  in  point  of  law. 

I  cannot  try  the  cause  by  inquiring  what  mischief  it  might  have  done ;  for 
that  would  go  into  a  vast  variety  of  speculation,  upon  which  no  sound  prin- 
ciple could  be  built ;  but  it  is  plain  here,  if  the  plaintiff  had  been  informed  of 
these  transactions  and  the  situation  of  the  debtors,  their  difficulties  and  delay 
in  performing  the  prior  engagement,  he  never  would  have  been  so  foolish  as 
to  have  parted  with  the  money  in  November,  1792 ;  and  the  money  in  his 
hands  was  a  full  security.  I  do  not  ground  much  upon  it,  for  the  case  would 
be  the  same  if  those  circumstances  had  not  come  out  clearly  in  evidence. 

This  produces  no  inconvenience  to  any  one ;  for  it  only  amounts  to  this, 
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that  there  shall- be  do  transaction  with  the  principal  debtor,  without  acquaint- 
ing the  person  who  has  a  great  interest  in  it.  The  surety  only  engages  to 
make  good  the  deficiency.  It  is  the  clearest  and  most  evident  equity,  not  to 
carry  on  any  transaction  without  the  privity  of  him  who  must  necessarily  have 
a  concern  in  every  transaction  with  the  principal  debtor.  You  cannot  keep 
him  bound  and  transact  his  affairs  (for  they  are  as  much  his  as  your  own) 
without  consulting  him.  You  must  let  him  judge  whether  he  will  give  that 
indulgence  contrary  to  the  nature  of  his  engagement. 

The  authorities  fully  warrant  m"e  in  this,  though  I  should  have  granted  the 
injunction,  even  without  that  strong  authority  before  Lord  Thurlow^  which  is 
rather  less  favorable  for  the  surety.  There,  the  creditor  being  called  upon, 
r^SlQT  ^^^  P"'  *^®  bond  in  suit.  If  he  had  ^proceeded,  the  consequence 
would  have  been  only  that  he  would  have  had  the  person  in  custody; 
it  would  have  been  no  payment,  thinking,  that,  by  leaving  the  debtor  at  large, 
and  taking  a  judgment  against  him  which  affected  all  his  property,  he  pur- 
sued a  better  mode ;  using  his  discretion,  and  acting  upon  his  own  account, 
he  thought  it  better  to  give  stay  of  execution  than  to  have  confounded  the 
affairs  of  the  man  by  destroying  his  credit  and  holding  him  in  prison ;  but  he 
did  it  without  consulting  the  surety,  and,  therefore.  Lord  Thurlow  held,  and 
very  rightly,  that  the  surety  was  discharged. 

The  transaction  in  this  case  was  much  more  mischievous;  after  circum- 
stances of  communication  that  showed  great  embarrassment,  great  difficulty, 
and  great  distress,  indulgence  was  from  time  to  time  given,  under  circum- 
stances apparently  very  hazardous,  without  any  communication  with  this  man, 
who  had  so  great  an  interest,  and  who,  in  the  interval,  had  given  up  the  fund, 
which,  probably,  was  the  inducement  to  him  to  be  the  security. 


Without  entering  into  a  review  of  those  cases  in  which  a  surety  may  be 
discharged  from  his  liability  by  the  appropriation  of  payments  made  by  the 
principal  to  the  creditor,  or  by  the  creditor,  or  which  would  be  made  by  the 
law,  it  is  proposed  in  this  note  to  consider  the  subject  discussed  in  the  prin- 
cipal case,  viz.,  what  acts,  on  the  part  of  the  creditor,  will  have  the  effect  of 
discharging  a  person  from  his  liability  as  sure|;y. 

In  examining  the  cases  upon  this  subject,  it  must  be  kept  in  mind  that  the 
intimate  nature  of  the  relation  between  the  parties  to  the  contract  of  surety- 
ship, requires  that  perfect  good  faith  should  be  adhered  to  by  them.  Wherever, 
therefore,  there  is  any  misrepresentation,  or  even  concealment,  from  the  surety, 
of  any  material  fact,  which,  had  he  been  aware  of,  he  might  not  have  entered 
into  the  contract  of  suretyship,  it  will  thereby  be  rendered  invalid,  and  the 
surety  will  be  discharged  from  his  liabilities ;  Allan  v.  Houlden,  6  Beav.  148 ; 
Cecil  V.  Plaistow,  1  Anst.  202  ;  Middleton  v.  Lord  Onslow,  1  P.  Wms.  768 ; 
Pidcoch  V.  Bishop,  3  B.  &  C.  605;  S.  C,  5  Dow.  &  Ry.  505;  Peel  v.  Tat- 

'  Nisbet  V.  Smith,  2  Bro.  C.  C.  579. 
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lock,  1  Bos.  &  P.  419 ;  Stone  v.  Compton,  5  Bing.  *N.  C.  142-;  Jaclc- 
son  V.  Duchaire,  3  T.  R.  551;  Smith  v.  Bank  of  Scotland,  1  Dow.  '- 
272 ;  Fishmongers'  Company  v.  Malthy,  1  Dow,  294,  cited ;  Espey,  v.  Lake, 
10  Hare,  260 ;  Willis  v.  Willis,  17  Sim.  218 ;  Squire  v.  TT^tMoJi,  1  H.  L.  Cas. 
333 ;  Owen  v.  Roman,  3  Mac.  &  G.  878 ;  4  H.  L.  Cas.  997.  See  and  con- 
sider Walker  v.  Eardman,  4  C.  &  F.  258 ;  Railton  v.  Matthews,  10  C.  &  F. 
934 ;  Hamilton  r.  Watson,  12  C.  &  F.  109 ;  North  British  Insurance  Company 
V.  Lloyd,  10  Exch.  523. 

So,  if  in  the  contract,  between  the  principal  debtor  and  the  creditor,  there 
is  a  departure  from  that  which  the  surety  stipulated  for  and  contemplated 
when  he  entered  into  the  obligation,  the  surety  will  be  released.  Thus,  in 
Bonser  v.  Cox,  4  Beav.  379,  John  Cox  agreed  to  become  a. surety  for  Richard 
Cox  in  a  joint  and  several  bond  to  the  firm  of  Cox  &  Morrell,  upon  having  a 
counter-bond  from  the  firm  of  Cox  &  Davies,  to  indemnify  him.  The  bond 
to  Cox  &  Morrell,  however,  was  executed  by  John  Cox  only,.  Cox  &  Morrell 
having  neglected  to  obtain  the  signature  of  Richard  Cox.  The  counter-bond, 
however,  was  given  by  Cox  &  Davies  to  John  Cox.  It  was  held  by  Lord 
Langdale,  M.  R.,  that  John  Cox  the  surety  was  released,  in  consequence  of 
Richard  Cox  not  having  executed  the  bond.  "I  think  it  cannot,"  said  his 
Lordship,  "  upon  any  principles  on  which  this  Court  acts,  be  doubted  that 
the  surety  has  an  interest,  and  a  most  material  interest,  in  the  rights  and 
remedies  which  the  creditor  has  against  the  principal  debtor ;  he  is  not  to  be 
held  bound  where  the  situation  of  circumstances,  in  respect  to  the  rights  and 
■  the  remedies  which  the  creditor  has  against  the  principal  debtor,  are  difi'erent 
from  that  which  was  contemplated  by  himself  and  all  other  parties.  I  do  not 
think  that  it  is  material  to  inquire  in  what  way  the  surety  contemplated  benefit 
or  protection  to  himself,  by  stipulating  that  a  particular  remedy  should  be 
held  by  the  creditor  against  the  principal  debtor.  A  man  may  reasonably 
say,  '  I  will  be  surety  to  you  for  payment  of  such  a  sum,  provided  you  have  it 
secured  by  the  bond  of  the  principal  debtor,  but  I  will  not  be  your  surety 
upon  any  other  terms.'  the  surety  in  this  case  has  a  right  to  say,  '  The 
arrangement  was,  that  Mr.  Richard  Cox  as  well  as  myself,  should  be  held 
bound  by  bond  to  the  creditor.  That  arrangement  never  was  carried  into 
eifect.'  The  circumstance  of  Mr.  Richard  Cox  being  held  by  bond  to  the 
surety,  does  not  appear  to  be  material  in  this  case."  This  decision  on  appeal 
was  affirmed  by  Lord  Cottenham.  See  4  Beav.  383,  and  Eice  v.  Gordon,  11 
Beav.  265  J  14  Beav.  508.  Sed  vide  Cumherlege  y.Lawson,  1  C.  B.,  N.  S. 
709. 

*Upon  the  same  principle  where  the  creditor  had  prepared  a  deed, 
so  as  to  show  on  the  face  of  it  that  it  was  intended  to  contain  a  joint  L  ""  J 
and  several  covenant  by  two  co-sureties,  and  had  sent  it  in  that  form  to  be 
executed  by  one  of  such  sureties,  but  had  not  procured  the  execution  of  it  by 
the  other  surety ;  and  had  not  informed  the  surety  who  had  executed  it  of 
this  fact;  but  on  the  contrary,  had  afterwards  written  to  him  as  "one  of  the 
sureties,"  the  principal  debtor  having  become  insolvent;  it  was  held  by  Sir 
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W.  Page  Wood,  V.  C.  that  the  surety  who  had  executed  the  deed  was  entitled 
in  equity  to  be  relieved  from  all  liability  on  the  covenant.  Evans  v.  Brem- 
ridge,  2  K.  &  J.  174. 

So,  M'here  a  person  gave  a  promissory  note  as  a  surety,  upon  an  agreement 
that  the  amount  should  be  advanced  to  the  principal  debtor,  by  draft  at  three 
months'  date,  and  the  creditor,  without  the  concurrence  of  the  sviiQij,  paid 
the  amount  at  once,  instead  of  giving  the  draft,  it  was  held  by  Lord  Langdale, 
M.  R.,  that  the  agreement  had  been  varied ;  and  the  surety  was  therefore  dis- 
charged. His  Lordship,  referring  to  Bacon  v.  Uhesney,  1  Stark.  192,  observed, 
"  that  a  man  may  have  reason  to  believe  that  a  person  in  pecuniary  difficulty 
may  effectually  redeem  his  affairs  if  allowed  time,  and  may  be  willing,  on  the 
assurance  of  the  required  time  being  allowed,  to  become  surety  for  the  pay- 
ment of  a  particular  debt  at  the  end  of  that  time,  and  yet  would  not  become 
surety  unless  such  time  were  fully  assured  to  the  principal  debtor.  These 
circumstances  which  a  person  advancing  money  on  the  security,  and  claiming 
the  benefit  of  the  suretyship,  has  not  any  right  to  alter.  It  is  not  enough 
that  he  voluntarily  forbears  to  demand  payment  during  the  time  for  which 
the  surety  had  stipulated ;  the  surety  did  not  intend  to  rely  on  his  forbearance ; 
but  rested  on  an  agreement  or  condition,  that  the  principal  debtor  should  have 
the  time  assured  to  him,  and  should  thereby  have  an  assured  and  not  a  pre- 
carious freedom  during  that  time.  His  conduct  for  his  own  protection  might 
be  materially  affected  by  the  difference.  And  if  that  stipulated  time  be  not 
given,  and  no  arrangement  of  the  surety  to  waive  it  is  shown,  the  situation  of 
the  surety  is  improperly  altered,  and  he  is  released :"  Bonser  v.  Cox,  6  Beav. 
110.  This  case,  on  appeal,  was  affirmed  by  Lord  Cottenham  :  see  6  Beav. 
118.     And  see  S.  C,  4  Beav.  383. 

Not  only  at  the  time  of  entering  into  the  contract,  but  in  all  subsequent 
transactions,  the  creditor  is  bound  to  act  with  perfect  good  faith  towards  the 
surety;  and  a  departure  from  it  will  have  the  effect  of  releasing  him.  Upon 
this  principle,  although  mere  delay  in  not  suing  the  debtor  when  *the 
L  -'  debt  becomes  due,  will  not  discharge  the  surety,  (  Wright  v.  Simpson 
6  Ves.  734 ;  Heath  v.  Bay,  1  Y.  &  J.  434,)  if  the  creditor,  as  in  the  principal 
case,  enters  into  any  binding  contract,  the  effect  of  which  will  be  to  give 
further  time  to  the  debtor,  without  consulting  the  surety,  the  surety  will  be 
thereupon  discharged,  and  it  is  immaterial  that  the  further  time  is  given  in 
consequence  of  the  inability  of  the  debtor  to  pay,  or  that  no  injury  could 
thereby  accrue  to  the  surety.  This  is  clearly  laid  down  by  Lord  Loughborough 
in  the  principal  case,  and  by  Lord  Eldon,  in  the  important  case  of  Samuell 
V.  Howarth,  3  Mer.  272.  There  A.  guaranteed  the  payment  of  any  goods  to 
be  supplied  by  B.  to  C.  between  the  2nd  of  April,  1814,  and  the  2nd  of  April, 
1815.  C.  having  accepted  bills  for  the  amount  of  the  goods  delivered,  B. 
permitted  him  to  renew  them  when  payable,  without  any  communication  to 
A.  on  the  subject  of  such  renewal.  It  was  held  by  Lord  Eldon,  that,  although 
no  period  of  credit  was  specified,  it  could  not  be  taken  as  a  guarantee  for  an 
unlimited  period,  but  to  be  restrained  by  the  usual  course  of  trade ;  and  that 
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A.  was  discharged  from  his  guarantee  by  virtue  of  the  rule,  that  a  creditor 
giving  further  time  to  the  principal  debtor,  without  the  consent  of  the  surety, 
releases  the  surety.  "  The  rule,"  observed  Lord  Eldon,  is  this,  "  that  if  a 
creditor,  without  the  consent  of  the  surety,  gives  time  to  the  principal  debtor, 
by  so  doing  he  discharges  the  surety,  that  is,  if  time  is  given  by  virtue  of 
positive  contract  between  the  creditor  and  the  principal, — not  where  the  cre- 
ditor is  merely  inactive.  And  in  the  case  put,  the  surety  is  held  to  be  dis^ 
charged,  for  this  reason,  because  the  creditor,  by  so  giving  time  to  the  prin-| 
eipal,  has  put  it  out  of  the  power  of  the  surety  to  consider  whether  he  will 
have  recourse  to  his  remedy,  against  the  principal,  or  not,  and  because  he,  in 
fact,  cannot  have  the  same  remedy  against  the  principal  as  he  would  have 

had  under  the  original  contract It  has  been  truly  stated,  that  the 

renewel  of  these  bills  might  have  been  for  the  benefit  of  the  surety ;  but  the 
law  has  said,  that  the  surety  shall  be  the  judge  of  that,  and  that  he  alone  has 
the  right  to  determine  whether  it  is  or  is  not  for  his  benefit.  The  creditor 
has  no  right — it  is  against  the  faith  of  his  contract — to  give  time  to  the  prin- 
cipal, even  though  manifestly  for  the  benefit  of  the  surety,  without  the  con- 
sent of  the  surety."  See  also  Skip  v.  Huey,  9  Mod.  438 ;  3  Atk.  91 ;  Nisbet 
V.  Smith,  2  Bro.  C.  C.  579;  ClarU  v.  Henty,  3  Y.  &  C.  Exeh.  Ca.  187; 
Oaheley  v.  Pasheller,  10  Bligh,  N.  S.  548 ;  4  C.  &  F.  207 ;  English  v.  Dar- 
ley,  2  Bos.  &  P.  61 ;  S.  C,  3  Esp.  44;  Eyre  Y.Bartrop,  3  Madd.  221;  Cross 
V.  Sprigg,  6  Hare,  233 ;  2  *Hall.  &  T.  233 ;  2  Mac.  &  G.  113 ;  and 
see  Hawkshaw  v.  Parkins,  2  Swanst.  539 ;  Richard  Burke's  case,  L  -^  J 
cited  2  Bos.  &  P.  62 ;  Davies  v.  Stainbank,  6  De  G.  Mac.  &  G.  679 ;  Poolej/ 
V.  Harradine,  3  Jur.  N.  S.  488. 

With  regard  to  the  question,  how  far  the  custom  of  a  trade  will  justify 
further  indulgence,  when  the  guarantee  is  not  expressly  limited  in  point  of 
time,  see  Combe  v.  Wolfe,  8  Bing.  156  ;  Soil  v.  Hadley,  5  Bing.  54 ;  Allan 
V.  Kenning,  9  Bing.  618;  Howell  v.  Jones,  1  Cr.  M.  &  E.  97.  And  see 
Simpson  v.  Manley,  2  C.  &  J.  12 ;  Holland  v.  Teed,  7  Hare,  50. 

Where  a  bond  creditor,  by  agreement  with  his  debtor,  takes  interest  on  his 
debt  by  anticipation,  that  will  in  effect  be  giving  time  to  the  debtor,  and  will 
discharge  the  surety ;  since  a  court  of  equity  would  restrain  proceedings  on 
the  bond  until  the  expiration  of  time  for  which  the  creditor  had  received  in- 
terest on  the  bond  :    White  v.  Blake,  1  Y.  &  C.  Exch.  Ca.  420. 

An  agreement  with  the  debtor  to  give  him  further  time,  in  order  to  discharge 
a  surety,  must  be  one  that  is  binding  upon  the  creditor.  A  mere  voluntary 
promise  to  give  further  time,  not  acted  upon,  and  which  cannot  be  enforced, 
will  not,  as  it  makes  no  alteration  in  the  right  or  position  of  the  parties,  have 
that  effect :  Philpot  v.  Briant,  4  Bing.  717 ;  S.  C,  1  M.  &  P.  754 ;  Brick- 
wood  V.  Anniss,  5  Taunt.  614;  S.  C,  1  Marsh,  250  ;  Tucker  v.  Laing,  2  K- 
&  J.  745 ;  and  see  Clarke  v.  Wilson,  3  M.  &  W.  208  ;  Heath  v.  Key,  1  Y.  & 
J.  434 ;  and  the  remarks  of  Lord  Lyndhurst  in  Blake  v.  White,  1  Y.  &  C- 
Exch.  Ca.  420;  Moss  v.  Hall,  5  Exch.  46;  Stong  v.  Foster,  17  C.  B.  201 J 
Bell  V.  Banks,  3  M.  &  G.  258;  3  Scott,  N.  K.  497.     Although  the  creditor 
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enter  into  a  binding  contract  to  give  further  time  to  the  debtor,  yet  if  it  be 
with  a  stranger,  and  not  with  the  debtor,  a  surety  will  not  be  thereby  dis- 
charged:  Fraser  v.  Jordan,  26  L.  J.,  N.  S.  (Oh.)  288. 

Nor  will  an  agreement  to  give  time  have  that  effect,  if  it  is  conditional 
upon  the  performance  of  an  act  which  the  debtor  neglects  to  perform  :  Bad- 
nal  V.  Samuell,  3  Price,  521 ;  Vernon  v.  Turley,  1  M.  &  W.  316  ;  Price  v. 
Edmunds,  10  B.  &  C.  578. 

The  reason  why  giving  further  time  to  a  debtor  releases  the  surety,  is  this, 
that  the  surety,  when  the  debt  under  the  original  contract  becomes  due,  may 
upon  payment  of  it  file  a  bill  in  equity  to  compel  the  creditor  to  allow  him  to 
commence  proceedings  at  once  in  his  name  against  the  debtor;  but  the  credi- 
tor by  his  contract  destroys  the  benefit  which  the  surety  had  under  the  former 
contract,  as  he  puts  it  out  of  his  own  power  to  make  good  the  engagement  to 
enforce  immediate  payment  from  the  principal,  when  the  surety  would  have  a 
right  to  require  him  so  to  do  :  The  Bank  of  Ireland  v.  ^Beresford,  6 
L'*"'*^  Dow,  238;   SaUuellY.  Eowarth,  3  Mer.  272. 

And  upon  the  principle,  that  the  creditor  having  taken  out  execution  against 
the  debtor,  is  a  trustee  of  it  for  all  parties  interested,  if,  without  the  know- 
ledge of  the  sureties,  he  withdraws  the  execution,  he  thereby  discharges  the 
sureties  :  Mai/hew  v.  Crichett,  2  Swanst.  185,  190.  And  see  Smith  v.  Knox, 
8  Esp.  47;  Williams  v.  Price,  1  S.  &  S.  581;  English  v.  Barley,  2  Bos.  & 
P.  61 ;  3  Esp.  49.  So  where  a  creditor,  by  neglecting  the  statutory  forma- 
lities, lost  the  benefit  of  an  execution  under  a  warrant  of  attorney,  which, 
according  to  the  agreement  of  suretyship,  he  had  proceeded  to  enforce  upon 
a  notice  by  the  surety,  it  was  held  that  the  surety  was  thereby  discharged  : 
Watson  V.  Allcock,  1  Sm.  &  Giflf.  319 ;  4  De  G.,  Mac.  &  G.  242. 

It  seems  that  a  surety  will  not  be  discharged  by  giving  time,  if  the  reme- 
dies of  the  surety  are  not  diminished  or  afi'ected,  and  especially  if  they  are 
accelerated.  Thus,  Hulme  v.  Coles,  2  Sim.  12,  where  a  creditor  took  from  the 
debtor  a  cognovit  in  an  action  he  had  brought  against  him,  with  a  stay  of  execu- 
tion until  a  day  earlier  than  that  on  which  judgment  could  have  been  obtained 
in  the  regular  course.  Sir  A.  Hart,  V.  C,  held,  that  the  surety  was  nottherer 
by  discharged,  observing  that  the  principle  of  discharging  a  surety  by  the 
giving  of  time  by  the  creditor,  was  a  refinement  of  a  court  of  equity,  and  he 
would  not  refine  upon  it ;  that,  by  the  arrangement  complained  of,  this  was 
not  given,  but  the  remedy  was  accelerated.  And  see  Prendergast  v.  Devey, 
6  Madd.  124;  Stevenson  v.  Roche,  9  B.  &  C.  707;  Price  v.  Edmunds,  10  B. 
&  C.  578  ;  Whitfield  v.  Eodges,  1  M.  &  "W.  679 ;  Jay  v.  Warren,  1  C.  &  P. 
532. 

The  surety  will  not  be  discharged,  if  time  be  given  to  principal  debtor  by 
his  consent  or  subsequent  approval:  Tyson  v.  Cox,  T.  &  R.  895;  Mayhew  v. 
Crichett,  2  Swanst.  185;  Clark  v.  Devlin,  3  Bos.  &  P.  363;  Cowper  v. 
Smith,  4  M.  &  W.  519 ;  Puffy  v.  Orr,  5  Bligh,  N.  S.  620. 

It  seems,  however,  where  the  creditor  has  obtained  a  decree  against  the 
surety,  that  no  subsequent  dealings  giving  time  to  the  debtor,  will  have  the 
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effect  of  releasing  the  surety.  See  Jenkins  v.  Robertson,  2  Drew.  351.  In 
that  case  there  was  a  direction  by  a  decree  in  a  suit  to  administer  the  estate 
of  the  surety,  for  payment  of  a  bond  debt  to  the  creditor.  After  the  decree 
the  creditor  brought  an  action  against  the  principal  debtor,  and  took  a  judg- 
ment, for  payment  by  instalments  without  the  assent  of,  or  communication 
with,  the  representatives  of  the  surety.  It  was  held  by  Sir  R.  T.  Kindersley, 
V.  C,  that  the  estate  of  the  surety  was  not  thereby  discharged.  "  I  do  not," 
said  his  Honor,  "  in  any  *degree  doubt  that,  as  a  general  rule,  the 
creditor,  by  giving  time  to  the  principal  debtor,  discharges  the  surety ;  L  ^ 
but  that  is  not  this  case.  This  is  a  case  in  which  there  is  a  creditor,  who  has 
by  the  decree  in  the  suit,  established  his  right  against  the  surety.  If  he  had 
brought  an  action  against  the  principal  debtor  hefore  the  decree,  and  taken,  as 
has  been  done  here,  a  judgment  by  arrangement,  giving  time,  no  doubt  the 
surety  would  be  discharged.  But  the  creditor,  having  by  the  decree  estab- 
lished his  right  against  the  estate  of  the  surety,  has  a  right  to  proceed  under 
it ;  and  all  that  follows  is  in  the  nature  of  execution  of  the  decree,  and  the 
subsequent  dealing  with  the  principal  debtor  does  not  operate  to  discharge  the 
surety  from  a  liability  under  which  he  is  no  longer  as  surety,  but  under  the 
decree." 

Nor  will  the  surety  be  discharged  if  the  creditor,  on  giving  further  time  to 
the  principal  debtor,  resei~oe  his  right  to  proceed  against  the  surety ;  because 
as  Lord  Eldon  has  observed,  "  the  principal  cannot  raise  the  objection  upon 
his  right  to  time  as  against  the  surety,  as  there  is  the  contract  of  the  princi- 
pal, arising  out  of  the  contract  for  reserve  against  the  surety,  that  the  latter, 
if  the  creditor  goes  against  him,  shall  not  be  deprived  of  the  benefit  of  the 
contract  as  against  the  principal :"  18  Ves.  26.  And  see  Ex  parte  Glenden- 
ning,  Buck.  517 ;  Smith  v.  Winter,  4  M.  &  W.  545 ;  Ex  parte  Oarstairs, 
Buck.  560 ;  Ex  parte  Gifford,  6  Ves.  805 ;  Duffy  v.  Orr,  5  Bligh,  N.  S. 
620 ;  Owen  v.  Soman,  4  H.  L.  Cas.  997,  1038 ;  and  the  question  whether 
or  not  the  surety  has  been  informed  of  the  arrangement  is  immaterial :  Webb 
v.  Eewitt,  3  K.  &  J.  438. 

A  necessary  consequence  of  a  reservation  of  a  creditor's  remedies,  against 
a  surety,  is  a  continuance  of  the  surety's  right  to  be  indemnified  by  the  prin- 
cipal debtor,  and  this  right  will  not  be  abandoned,  unless  a  contract  to  aban- 
don it  be  proved :  Close  v.  Close,  4  De  G-.,  Mac.  &  Gr.  176. 

But  parol  evidence  is  admissible  to  prove  a  reservation  of  the  creditor's 
rights  against  the  surety.  See  Wyke  v.  Rogers,  1  De  G.,  Mac.  &  G.  408, 
there  the  plaintiff  entered  into  a  bond  as  a  surety  for  S.  Evans.  Subsequently 
the  defendant  Rogers,  the  creditor,  took  from  S.  Evans  a  promissory  note  for 
the  amount  due,  payable  in  two  months,  but  was  unable  to  recover  anything 
on  a  judgment  obtained  against  S.  Evans,  in  consequence  of  his  insolvency. 
Rogers  having  commenced  an  action  against  the  plaintiff  on  the  bond,  he  there- 
upon filed  a  bill  to  restrain  proceedings  in  the  action,  on  the  ground  that  he 
was  discharged  from  liability  by  the  giving  of  the  promissory  note ;  the  de- 
fendant, by  his  answer,  stated  that  at  the  time  the  promissory  note  was  given, 
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it  was  distinctly  ^understood  and  agreed  that  it  was  not  to  be  consi- 
'-■'-'  dered  as  payment  of  the  balance  due  on  the  bond,  and  as  substituted 
for  the  bond,  but  that  the  bond  was  to  be  considered  as  a  security.  On  the 
hearing,  an  inquiry  was  directed  in  respect  of  the  circumstances  under  which 
the  promissory  note  had  been  given.  The  Master  reported  that,  though  there 
was  not  any  written  or  distinct  parol  agreement  between  the  parties,  yet  there 
was  a  general  understanding  that  the  giving  of  the  bond  was  not  to  affect 
the  note.  It  was  held  by  Lord  St.  Leonards,  C,  affirming  the  decision  of  Sir 
J.  L.  K.  Bruce,  V.  C,  that  there  was  no  ground  for  the  interference  of  a 
court  of  equity.  "  All  the  cases,"  said  his  Lordship,  "  prove  that  where  an 
instrument  is  taken,  which  might  otherwise  operate  as  a  discharge  of  the 
surety,  there  will  be  no  discharge  if  the  remedies  against  the  surety  are 
preserved.  In  the  present  case  an  action  was  brought  on  the  bond,  to  which 
the  defendant  (the  plaintiff  here)  had  no  defence ;  he  therefore  comes  into 
equity  for  relief.  This  Court,  however,  cannot  interfere  against  a  legal  ob- 
ligation, unless  an  equitable  case  is  made  out ;  and  it  must  therefore  be 
shown  that  the  transaction  in  question  released  the  plaintiff  from  the  obli- 
gation. No  such  case  has  been  attempted  to  be  made  out,  and  I  give  no 
opinion  upon  it,  because  it  is  perfectly  clear  in  law,  that  an  agreement,  that 
a  transaction  which  would  of  itself  operate  to  release  the  surety  shall  not  have 
that  effect,  may  be  proved  by  parol  evidence.  It  was  said  at  one  time,  in  the 
course  of  the  argument,  that  parol  evidence  could  not  be  admitted  to  im- 
peach the  promissory  note.  This,  however,  was  not  the  purpose  for  which 
the  evidence  was  sought  to  be  introduced ;  it  was  only  to  prevent  the  collateral 
operation  of  that  note  by  showing  that  it  was  not  intended  to  prevent  pro- 
ceeding on  the  bond,  and  thus  to  release  the  surety The  find- 
ing of  the  Master  is  plain ;  it  is  in  effect  that  there  was  a  general  dealing, 
and  a  general  understanding,  (which,  in  point  of  law,  amounts  to  a  stipula- 
tion,) that  prevented  the  promissory  note  in  equity  from  having  the  effect 
of  discharging  the  surety.  What,  then,  a  judge  of  this  court  has  to  decide 
is,  whether  or  not  there  was  in  truth  such  an  agreement  as  the  defendant 
contends  for :  the  evidence  shows  that  there  was ;  and  the  Master's  report 
appears  to  me  to  be  right." 

But  if  time  be  given  by  deed,  the  reservation  of  the  right  to  go  against 
the  surety  should  appear  there  also,  as  parol  evidence  is  not  admissible  to 
prove  it,  since  the  effect  of  it  would  be  to  vary  a  written  instrument  :  Ex 
parte  Glendenning,  Buck.  517;  and,  moreover,  the  reservation  must  be  made 
in  clear  and  unambiguous  terms  :  Boulthee  v.  Stiibhs,  18  Ves.  20. 
r*85''7T  *The  principle  upon  which  the  surety  is  discharged  by  the  creditor 
■-  ^  giving  time  to  the  debtor  is  also  applicable  where  the  creditor  enters 
into  any  new  arrangement  with  the  debtor,  without  the  concurrence  of  the 
surety,  which  will  have  the  effect  of  altering  the  situation  of  the  surety. 
Thus,  in  Eyre  v.  Bartrop,  3  Madd.  221,  the  plaintiff  joined  with  his  brother 
in  the  grant  of  a  redeemable  annuity,  as  a  surety  for  the  payment  of  the  same 
quarterly.     The  annuity  was  secured  by  the  demise  of  real  property  of  the 
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plaintiff's  brother,  and  by  a  bond  and  judgment  of  the  plaintiff  and  his  brother. 
The  brother  afterwards,  by  deeds,  to  which  the  plaintiff  was  not  a  party,  and 
without  his  concurrence,  entered  into  a  new  arrangement  with  the  assignees 
of  the  annuity,  whereby  it  was  agreed  that  he  should  not  sue  for  the  annuity 
for  five  years  from  the  date  of  the  deed,  or  from  the  death  of  the  grantor's 
father,  (which  should  first  happen,)  and  that  the  annuity  should  be  redeem- 
able on  different  teims.  Sir  J.  Leach  held  that  the  surety  was  wholly  dis- 
charged, and  was  not  entitled  merely  to  be  exonerated  from  liability  to  the 
arrears  of  the  annuity  during  the  five  years,  and  refused  a  motion  to  dissolve 
an  injunction  restraining  the  assignee  of  the  annuity  from  proceeding  to  exe- 
cution upon  the  judgment.  His  Honor  observed,  that  it  could  not  be  denied, 
that  if,  by  any  arrangement  between  the  creditor  and  the  debtor,  the  situation 
of  the  surety  was  altered,  that  he  was  thereby  discharged ;  but  it  was  said, 
that  the  situation  of  the  surety  was  only  partially  altered  during  the  five  years, 
and  that,  in  respect  of  the  subsequent  payments,  it  remained  the  same.  He 
was,  however,  of  opinion,  that  the  deeds  executed  without  the  concurrence 
of  the  plaintiff,  and  the  change  in  the  terms  of  the  redemption,  had  either 
directly,  or  by  their  own  consequences,  wholly  altered  the  situation  of  the 
surety,  and  that  he  was  thereby  wholly  discharged. 

In  Calvert  v.  The  London  Dock  Company,  2  Kee.  638,  Streather,  a  con- 
tractor, undertook  to  perform  certain  works  for  a  company;  and  it  was  agreed 
that  three-fourths  of  the  work,  as  finished,  should  be  paid  for,  every  two 
months,  and  the  remaining  one-fourth  upon  the  completion  of  the  whole  work. 
It  was  held  by  Lord  Langdale,  M.  R.,  that  the  sureties  for  the  due  perform- 
ance of  the  contract  were  released  from  their  liability  by  reason  of  payments 
exceeding  three-fourths  of  the  work  done,  having,  without  the  consent  of  the 
surety,  been  made  by  the  company  to  the  contractor  before  the  completion  of  the 
whole  work.  "  The  effect,"  said  his  Lordship,  "  of  the  stipulation  was  at  the 
same  time  to  urge  Streather  to  perform  the  work,  and  to  leave  in  the  hands  of 
the  company  a  fund  wherewith  to  complete  the  work,  if  he  did  not ;  *and  |-^g„Q-i 
thus  it  materially  tended  to  protect  the  sureties.  What  the  company  '-  ■' 
did  was,  perhaps,  calculated  to  make  it  easier  for  Streather  to  complete  the 
work,  if  he  acted  with  prudence  and  good  faith ;  but  it  also  took  away  that 
particular  sort  of  pressure,  which,  by  the  contract,  was  intended  to  be  applied 
to  him.  And  the  company,  instead  of  keeping  themselves  in  the  situation  of 
debtors,  having  in  their  hands  one-fourth  of  the  value  of  the  work  done,  be- 
came creditors  to  a  large  amount,  without  any  security ;  and,  under  the  cir- 
cumstances, I  think  that  their  situation  with  respect  to  Streather  was  so  far 
altered,  that  the  sureties  must  be  considered  to  be  discharged  from  their 
suretyship."  Ex  parte  Eushforth,  10  Ves.  409;  Paley  v.  Field,  12  Ves.  435 ; 
see  Archer  v.  Hudson,  7  Beav.  551 ;  Campbell  v.  French,  6  T.  R.  200,  over- 
ruling French  v.  Oamphell,  2  H.  Black.  163;  Archer  v.  Hall,  4  Bing.  464; 
Evans  v.  Whyle,  5  Bing.  485 ;  S.  C,  Moo.  &  M.  468 ;  Whitcher  v.  Hall,  5  B. 
&  C.  269;  S.  C,  8  D.  &  R.  22;  Bacon  v.  Chesney,   1  Stark.  192;  Wright 
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V.  Sandars,  3  Jur.  N.  S.  504 :  Small  v.  Ourrie,  2  Drew.  102  ;  5  De  Or.,  Mac. 
&  G.  141. 

Upon  the  same  principle,  where  there  is  a  bond  of  suretyship  for  an  officer, 
and  by  the  act  of  the  parties,  or  by  Act  of  Parliament,  the  nature  of  the 
office  is  so  changed  that  the  duties  are  materially  altered,  so  as  to  affect  the 
peril  of  the  sureties,  the  bond  will  be  avoided :  Bonar  v.  Macdonald,  3  H.  L. 
Cas.  226 ;  Pyhus  v.  Gihb,  6  Ell.  &  B.  902 ;  and  see  North  Western  Railway 
Company  v.  Whinray,  10  Exch.  77 ;  Kitson  v.  Julian,  4  Ell.  &  Bl.  854 ;  Bart- 
lettY.  The  Attorney- General,  Farker,  277.  And  see  Bank  of  Scotland  y.  Chris- 
tie, 8  C.  &  E.  214. 

The  bond,  however,  by  which  the  sureties  are  bound  may  be  drawn  in  lan- 
guage sufficiently  extensive  to  continue  their  liability,  notwithstanding  there 
may  be  a  material  alteration  of  the  duties  of  the  person  for  whom  they  have 
become  sureties.  See  Oswald  v.  Mayor  of  Berwick-upon-Tweed,  5  H.  L.  Cas. 
856 ;  3  Ell.  &  B.  653 ;  1  Ell.  &  B.  295 ;  Mayor  of  Dartmouth  v.  Silly,  7  Ell. 
&  Bl.  97. 

Where,  however,  the  creditor,  dealing  with  the  principal  debtor,  has  the 
concurrence  of  the  surety,  the  latter  cannot  claim  to  be  discharged  upon  the 
ground  that  his  position  is  altered  by  such  dealing  :  Woodcock  v.  Oxford  and 
Worcester  Railway  Company,  1  Drew.  521,  530. 

Where  the  creditor  releases  or  compounds  with  the  debtor,  without  the  con- 
currence of  the  surety,  although  it  may  be  done  by  mistake,  or  for  the  bene- 
fit of  the  surety,  he  will  thereby  discharge  the  surety,  {Ex  parte  Smith,  3  Bro. 
C.  0.  1;  Ex  parte  Wilson,  11  Ves.  410  j  Ex  parte  Glendinning,  Buck.  517; 
Ex  parte  Oarstairs,  Buck.  560 ;  English  v.  Darley,  2  Bos.  &  *P.  61; 
L  1  Lewis  v.  Jones,  4  B.  &  C.  506  ;)  and  it  seems,  that  one  partner  in  a 
firm  may  release  or  compound  with  the  creditor,  so  as  to  bind  the  firm,  and 
consequently  discharge  the  surety :  Sawkshaw  v.  Parkins,  2  Swanst.  539. 

If  the  surety  has,  previously  to  the  release  given  by  the  creditor,  paid  part 
of  the  debt,  and  given  a  security  for  the  remainder,  the  general  rule  will  not 
apply,  but  the  creditor,  notwithstanding  the  release,  will,  in  the  absence  of 
evidence  to  the  contrary,  retain  his  right  against  the  surety  for  the  remainder 
of  the  debt :  Eall  v.  Eutchons,  3  My.  &  K.  428,  per  Sir  J.  Leach,  M.  E. 

Although  a  creditor  upon  giving  time  may  reserve  his  right  to  proceed 
against  the  sureties,  he  cannot  do  so  if  he  has  given  an  actual  release  for  the 
debt,  for  it  is  gone  at  law ;  Nicholson  v.  Revill,  4  Add.  &  Ell.  675 ;  Kearsley 
V.  Cole,  16  Mees.  &  W.  128. 

And  where  the  release  given  by  the  creditor  is  one  which  is  effectual  only 
in  equity,  the  creditor  who  has  given  such  release  to  the  debtor  will  be  re- 
strained from  proceeding  against  a  surety,  although  he  may  have  reserved  hia 
right  to  proceed  against  him.  See  Wehb  v.  Sewitt,  3  K.  &  J.  488.  There 
the  plaintiff  became  surety  in  a  bond  to  the  defendant  for  one  Field.  After- 
wards Field  and  the  defendant  entered  into  an  agreement  that  the  defendant 
should  take  all  Field's  property,  and  shpuld  pay  his  other  creditors  fi.ve  shill- 
ings in  the  pound.     Upon  the  death  of  Field,  the  defendant  having  put  the 
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bond  in  suit  against  the  plaintiff,  Sir  W.  Page  Wood,  V.  C,  granted  a  per- 
petual injunction,  and  ordered  the  bond  to  be  cancelled.  "As  to  giving 
time,"  said  his  Honor,  "  the  authorities,  which  are  almost  innumerable,  have 
settled  that  upon  any  giving  of  time  to  a  principal  debtor,  if  there  be  a  reserva- 
tion of  rights  against  the  surety,  the  surety  is  not  discharged A  release, 

however,  stands  upon  an  entirely  different  footing.  The  case  of  Nicholson  v. 
Revill,  4  Add.  &  Ell.  675,  which  is  recognized  in  Keardey  v.  Cole,  (16  Mees. 
&  W.  128,)  has  decided  that,  when  an  actual  release  is  given,  no  right  can 
be  reserved,  for  the  debt  is  gone  at  law.  In  Nicholson  v.  Revill,  the  Court 
commented  on  the  observations  of  Lord  Eldon  in  Ex  parte  Giffard,  (6  Ves. 
805,)  saying,  that  if  those  observations  were  meant  to  extend  to  this,  that  the 
principal  debtor  could  be  entirely  released,  so  that  the  debt  should  be  extin- 
guished, and  yet  the  right  reserved  against  the  surety,  they  thought  the  dicta 

went  too  far In  the  case  before  me,  there  is  clearly  no  discharge  at 

law  by  accord  and  satisfaction,  because  the  instrument  by  which  the  accord 

and  satisfaction  is  alleged  to  have  been  made  is  not  under  seal The 

only  *question  is,  what  is  its  effect  in  equity  ?  There  can  be  no  doubt 
that  the  agreement  was  an  equitable  discharge,  which  would  of  course  L  J 
release  the  surety.  .  .  .  What  I  rest  my  judgment  on  principally  is,  the  result 
of  this  transaction  upon  the  face  of  it.  There  is  nothing  in  evidence  that  shakes 
any  portion  of  the  agreement.  The  utmost  that  the  evidence  amounts  to  is, 
that  there  was  an  intention  with  this  agreement,  such  as  it  is,  to  assert  a  reser- 
vation of  right  against  th&  surety.  I  hold,  that  if  such  a  reservation  of  right 
had  been  put  in  it  would  have  been  a  nullity.  If  a  man,  in  consideration  of 
the  debt  due  from  his  principal  debtor,  agrees  to  buy  the  whole  of  the  debtor's 
property,  he  has  been  paid ;  and  if  he  has  been  paid,  he  cannot  reserve  his 
rights." 

A  surety  may,  by  further  contract  with  the  creditor,  convert  himself,  in 
relation  to  the  debt  for  which  he  was  surety,  into  a  principal  debtor ;  and  thus, 
upon  a  release  being  given  to  the  party  who  was  in  the  first  instance  the  prin- 
cipal, lose  the  benefit  of  the  doctrine,  that  a  release  of  the  principal  releases 
the  surety :  Reade  v.  Lowndes,  3  Jur.  N.  S.  877. 

A  surety  will  not  be  discharged  by  the  creditor  signing  the  certificate  of  the 
bankrupt  debtor  after  he  had  proved  the  debt  under  the  commission,  although 
the  surety  may  have  given  him  notice  not  to  sign  it :  Brown  v.  Garr,  2  Kuss. 
600;  S.  C.  7  Bing.  508;  and  see  Langdale  v.  Parry,  2  Dowl.  &  Ey.  337. 

If  the  creditor  appropriates  any  security  for  the  debt  to  another  purpose, 
the  surety  will,  to  the  extent  of  the  value  of  the  security,  be  discharged. 
Thus  'in  Pearl  v.  Deacon,  3  Jur.  N.  S.  1187,  a  person  became  surety  for  a 
moiety  of  a  debt^  with  a  knowledge  that  the  whole  of  the  debt  was  secured  by 
a  bill  of  sale  of  the  furniture  of  the  debtor  to  the  creditors,  who  were  his  land- 
lords. The  creditors  took  the  furniture  under  a  distress  for  rent,  which 
became  due  subsequent  to  the  bill  of  sale.  It  was  held  by  the  Lords  Justices, 
affirming  the  decision  of  Sir  John  Romilly,  M.  R.,  (reported  3  Jur.  N.  S. 
879,)  that  the  landlords  had  precluded  themselves  from  appropriating  the 


542  DISCHAKGB     OF     SURETY. 


furniture  to  any  other  purpose  than  the  payment  of  the  debt  for  which  it  was 
given  as  a  security.  And  that  the  surety  was  entitled  to  be  discharged  to  the 
extent  of  one-half  of  the  value  of  the  furniture.  "  When  the  mortgage  was 
executed,"  said  Lord  Justice  Turner,  "  the  defendants  in  effect  entered  into  a 
contract  with  the  plaintiff,  which  imposed  on  them  the  obligation  or  trust  to 
hold  the  property  comprised  in  the  bill  of  sale  for  the  benefit  of  the  plaintiff, 
and  in  exoneration  of  the  debt  for  which  he  had  become  surety,  and  they 
could  not  now  be  permitted  to  exercise  their  rights  as  landlords  to  defeat 
*in  any  manner  the  obligation  or  trust  they  had  thus  taken  on  them- 
L  J  selves.  It  was  quite  clear  that  the  defendants  could  not  have  released 
the  furniture  to  the  debtor  without  the  consent' of  the  plaintiff,  nor  could 
they  in  any  other  manner  deal  with  it  to  the  detriment  of  the  surety." 

Mere  passiveness  by  the  creditor,  in  not  taking  proceedings  against  the 
debtor,  will  not,  in  the  absence  of  a  stipulation  in  the  instrument  of  surety- 
ship,'rendering  activity  on  his  part  necessary,  release  the  surety.  See  Eyre  v. 
Everett,  2  Russ.  381,  where,  although  the  creditor  had  neglected  to  sue  the 
obligor  on  a  bond  for  five  years.  Lord  Eldon  held,  that  the  surety  was  not  re- 
leased. "  The  surety,"  said  his  Lordship,  "  has  no  right  to  say  that  he  is  dis- 
charged from  the  debt  which  he  has  engaged  to  pay,  together  with  the  prin- 
cipal, if  all  that  he  rests  upon  is  the  passive  conduct  of  the  creditor  in  not 
suing.  He  must  himself  use  diligence,  and  take  such  effectual  means  as  will 
enable  him  to  call  on  the  creditor  either  to  sue  or  to  give  him,  the  surety,  the 
means  of  suing."  See  also  Shepherd  v.  Beecher,  2  P.  Wms.  288;  Wright  v. 
Simpson,  6  Ves.  734 ;  Lysaght  v.  Walker,  5  Bligh,  N.  S.  1 ;  Brichwood  v. 
Anniss,  5  Taunt.  614 ;  1  Marsh.  250 ;  Perfect  v.  Musgrave,  6  Price,  111 ; 
Orme  v.  Young,  Holt,  N.  P.  C.  84 ;  Langdale  v.  Parry,  1  Dowl.  &  Ey.  337. 

But  passiveness  may  discharge  a  surety,  if  there  be  a  stipulation  that  the 
creditor  is,  on  default,  to  sue  the  debtor  without  delay  :  The  Bank  of  Ireland 
V.  Beresford,  6  Dow.  233;  Hall  v.  Hadley,  2  A.  &  E.  758.  In  Montague  v. 
Tidconibe,  2  Vern.  518,  a  man  put  out  his  son  an  apprentice,  giving  a  bond 
to  his  master  for  his  fidelity,  taking,  at  the  same  time,  a  covenant  from  his 
master  that  he  would,  at  least  once  a  month,  see  his  apprentice  make  up  his 
cash.  Upon  the  apprentice  embezzling  cash,  and  the  master  bringing  an  action 
on  the  bond,  it  was  held,  on  a  bill  being  filed  by  the  father  to  be  relieved 
against  it,  that  the  bond  and  covenant  ought  to  be  taken  as  one  agreement; 
that  the  father  would  be  liable,  provided  the  accounts  were  taken  monthly, 
but  for  no  more  than  the  master  could  prove  the  apprentice  embezzled  in  the 
first  month,  when  the  embezzlement  began. 

Upon  the  same  principle  a  person  who  becomes  surety  for  the  honesty  of  a 
person  entrusted  with  money,  will  not  be  discharged,  although  there  may  have 
been  considerable  delay  in  the  employer  in  examining  his  accounts,  or  in 
giving  notice  to  the  surety  of  any  embezzlement  which  he  may  have  discovered, 
{Shepherd  v.  Beecher,  2  P.  Wms.  288 ;  Peel  v.  Tatloch,  1  Bos.  &  P.  419 ; 
Trent  Navigation  Company  v.  Earley,  10  East,  34 ;    Goring  v.  Edmonds,  6 
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Bing.  94-98 ;  Mactaggart  v.  Watson,  *10  Bligh,  618 ;)  unless  there  r;):Qoo-i 
has  been  an  industrious,  that  is  to  say,  a  fraudulent  concealment  of 
the  embezzlement  on  the  part  of  the  employer,  (Peele  v.  Tatlock,  1  Bos.  &  P. 
419-423 ;  Goring  v.  Edmonds,  6  Bing.  99.) 

Taking  further  security  from  the  debtor,  unless  it  be  in  lieu  of  the  original 
security,  thereby  preventing  the  creditor  from  proceeding  upon  it,  will  not 
have  the  effect  of  discharging  the  surety.  Thus,  in  Gordon  v.  Calvert,  4 
Russ.  581,  B.,  being  hired  as  a  clerk  to  A.  &  Co.,  but  not  for  any  definite 
period,  C.  and  D.  joined  with  him  in  a  bond  to  secure  his  duly  accounting  for 
his  receipts.  C.  died,  and  his  executrix  gave  a  written  notice  to  A.  &  Co. 
that  she  would  no  longer  remain  surety.  A.  &  Co.  communicated  this  notice 
to  B.,  and  required  and  obtained  from  him  the  bond  of  another  surety.  D. 
died,  and  also  the  new  surety,  and,  four  years  and  a  half  after  the  death  of  C, 

B.  died,  when  deficiencies  were  found  in   his  accounts,  subsequent  to  the 
notice.     It  was  held  by  Lord  Lyndhurst,  that,  as  there  was  nothing  to  show 
that  the  obligees  acquiesced  in  the  wish  of  the  executrix  to  be  released,  and 
there  was  no  ground  on  which  the  Court  could  say,  that,  when  the  second 
bond  was  executed,  there  was  an  intention  to  give  up  the  first ;  and,  as  it  was 
reasonable  to  require  a  further  security,  as  the  executrix  of  C.  would  be  an- 
swerable only  to  the  extent  of  the  assets,  the  executrix  of  C.  had  no  equity  to 
restrain  A.  &  Co.  from  proceeding  at  law  on  the  bond.    See  S.  C,  2  Sim.  253 
Calvert  v.  Gordon,  7  B.  &  C.  809 ;  and  see  Eyre  v.  Everett,  2  Buss.  381 
Bank  of  Ireland  v.  Beresford,  6  Dow.  233 ;  Hodgson  v.  Nugent,  5  T.  R.  277 
Melvillv.  Glendinning,  7  Taunt.  126;  Twopenny  v.  Young,  3  B.  &  C.  208. 

Where,  however,  the  creditor  takes  a  second  security  in  satisfaction  of  the 
first,  the  surety  will  be  discharged :  Clarke  v.  Henty,  3  Y.  &  C.  Exch.  Ca. 
187. 
,  As  a  surety  on  payment  of  the  debt  is  entitled  to  all  the  securities  in  the 
hands  of  the  creditor,  whether  he  is  aware  of  their  existence  or  not,  {ante,  vol. 
1,  pp.  86,  87,)  if  the  creditor,  who  has  had,  or  ought  to  have  had,  them  in 
his  full  possession  or  power,  loses  them,  or  permits  them  to  get  into  the  pos- 
session of  the  debtor,  the  surety  will,  to  the  extent  of  such  security,  be  dis- 
charged :  Capel  v.  Butler,  2  S.  &  S.  457 ;  Ex  parte  Mure,  2  Cox,  63 ;  Law  v. 
The  East  India  Company,  4  Ves.  824;  Williams  v.  Price,  1  S.  &  S.  581; 
Philips  V.  Astling,  2  Taunt.  206.  In  the  recent  case,  however,  of  Newton  v. 
Ghorlton,  10  Hare,  646;  2  Drew.  333,  it  was  held  by  Sir  W.  Page  Wood,  V. 

C,  that  a  creditor  who,  after  the  contract  of  suretyship,  has  taken  a  further 
security  from  the  ^principal  debtor,  and  subsequently  parts  with  that  r^ggg-i 
security,  does  not  thereby,  either  wholly  or  partially,  release  the  surety. 

This  case,  however,  was  afterwards  compromised ;  and,  in  Lake  v.  Brutton,  2 
Jur.  N.  S.  839,  Lord  Justice  Knight  Bruce  and  Lord  Justice  Turner, 
although  it  was  not  actually  necessary  to  determine  the  point,  seem  clearly  to 
have  disapproved  it.  See  also  an  able  article  in  the  Jurist,  Vol.  3,  Part  1, 
N.  S.  p.  457. 
Although  it  seems  to  be  settled  at  law,  that  a  release  or  discharge  of  one 
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surety  by  the  creditor,  even  when  founded  on  a  mistake  of  law,  operates  as  a 
discharge  of  the  others,  ( Cheetham  v.  Ward,  1  B.  &  P.  633 ;  Nicholson  v. 
Eevill,  4  A.  &  E.  675 ;  S.  C,  6  N.  &  M.  200 ;  Rex  v.  Bayley,  1  C.  &  P.  435 ; 
Cocks  V.  Nash,  4  M.  &  Sc.  162,)  this  at  one  time  was  not  considered  to  be 
the  case  in  equity.  Thus,  in  Ex  parte  Gifford,  6  Ves.  805,  Marshall  and 
Haig,  creditors  of  Bedford  upon  a  promissory  note,  requiring  a  further  secu- 
rity, Bedford,  Niblock,  Burgess,  and  Baylis  joined  in  a  promissory  note  as  a 
collateral  security.  Bedford,  Niblock,  and  Burgess,  became  bankrupts.  Mar- 
shall and  Haig  proved  the  whole  debt  under  each  commission,  and  afterwards 
brought  an  action  against  Baylis,  who  entered  into  a  composition  with  his 
creditors,  under  which  Marshall  and  Haig  received  a  dividend  of  4s.  in  the 
pound,  and  gave  Baylis  a  receipt  in  full  for  the  said  debt,  and  all  other 
demands  from  him.  The  dividend  paid  by  the  estate  of  Bedford  was  4s.  in 
the  pound,  and  that  by  the  estate  of  Niblock  and  Burgess,  5s.  A  .petition 
was  presented,  praying  that  proof  against  the  estate  of  Niblock  and  Burgess 
might  be  expunged.  Lord  Eldon  dismissed  the  petition.  "  The  principal," 
observed  his  Lordship,  "  is  to  discharge  all  the  obligations  of  all  the  sureties ; 
but  they  stand,  with  regard  to  each  other,  in  a  relation  which  gives  rise  to 
this  right,  among  others,  that,  if  one  pays  more  than  his  proportion,  there  shall 
be  a  contribution  for  a  proportion  of  the  excess  beyond  the  proportion,  which, 
in  all  events,  he  is  to  pay.  The  party  has  a  right  to  say  for  himself,  he  will 
not  consider  the  relation,  but  will  take  6s.,  though  the  surety  is  liable  to  pay 
10s.  He  may  say,  he  will  be  passive  as  to  the  other  4s. ;  or  he  will  discharge 
the  whole  debt,  and  at  his  own  risk,  as  to  the  remedy  against  the  other  surety; 
or  he  may  reserve  the  remedy  against  the  co-surety  expressly.  It  depends 
upon  the  effect  and  terms  of  the  bargain  actually  entered  into.  It  might  be 
prudent  in  this  very  case,  for  Baylis,  Bedford's  son-in-law,  to  say  he  would 
pay  4s.  in  the  pound,  recollecting  that  Niblock  and  Burgess  must  pay  mcffe 
than  10s.  in  the  pound  before  any  demand  could  be  made  by  them  against 
r*8341  -f^^y'^^'  ^""^  recollecting  the  remedies  against  Bedford.  The  *question, 
therefore,  is,  under  the  circumstances,  what  did  they  mean  ?  As  to 
the  receipt,  the  creditor  contends  there  is  no  difference  whether  there  is  an 
express  reservation  of  the  remedies  against  the  co-sureties.  But  that  distinc- 
tion has  been  taken.  At  the  time  of  Mr.  Richard  Burke's  case,  Lord  Thur- 
low  admitted,  that,  if  there  is  a  reserve  of  the  remedies  against  the  others, 
there  is  consent  of  the  party  with  whom  the  composition  is  made;  and  if,  out 
of  that,  a  demand  arises  against  him,  it  is  a  demand  which  began  to  exist  with 
his  consent,  expressed  in  the  terms  of  the  contract,  and,  under  some  circum- 
stances, wisely  and  prudently  given ;  for  the  party  would  not  have  entered  into 
the  contract  unless  he  was  allowed  to  contract  for  that  remedy  over  against 
the  co-sureties.  If  Niblock  and  Burgess  should  not  pay  more  than  their 
moiety,  the  contract  would  be  a  beneficial  contract  for  Baylis;  for,  though 
paying  more  than  Baylis,  they  would  not  pay  enough  to  bring  an  assumpsit 
against  him.  That  would  not,  therefore,  be  an  imprudent  bargain  for  Baylis 
to  make.     It  may,  however,  never  be  necessary  to  decide  this,  as  it  depends 
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upon  what  dividends  the  estates  of  Bedford  and  of  Niblock  and  Burgess  pay. 
But  I  have  a  strong  opinion,  that  under  the  circumstances,  the  other  persons 
liable  upon  this  note  are  not  discharged,  because  Baylis  was  contented  to 
make  a  bargain,  the  effect  of  which  leaves  him  to  his  chance  as  to  his  ultimate 
liability  between  him  and  his  co-surety ;  and,  therefore,  that  relief  cannot  be 
given  even  to  the  extent  to  which  it  is  now  modified." 

The  principle  upon  which  this  case  appears  to  be  decided  is  this,  that,  since 
a  creditor,  who  has  given  a  discharge  to  one  surety  for  the  proportion  which 
he  was  liable  to  contribute  towards  the  payment  of  the  general  debt,  has  no 
right  to  proceed  against  the  other  sureties  for  more  than  their  proportion  of 
it,  no  injury  is  done  to  them  by  the  discharge  of  their  co-surety.  In  Stirling 
V.  Forrester,  3  Bligh,  591,  Lord  Redesdale  says,  "  If  the  creditor  discharges 
one  of  the  co-parceners,  he  cannot  proceed  for  the  whole  debt  against  the 
others  :  at  the  most  they  are  only  bound  for  their  proportions."  The  principle 
as  to  co-sureties  is  the  same.  The  doctrine,  however,  of  Lord  Eldon  is  treated 
by  Sir  W.  Page  Wood,  V.  C,  in  Evans  v.  Bremridije,  2  K.  &  J.  183 ;  as 
expressly  overruled  by  Nicholson  v.  Revill,  4  A.  &  E. ;  6  N.  &  M.  192,  211 ; 
and  see  Kearsley  v.  Cole,  16  Mee.  &  W.  128,  136.  A  release,  however,  may 
be  so  qualified  as  to.  prevent  its  operating  as  a  discharge  of  a  co-surety. 
Thompson  V.  LacJc,  3  C.  B.  540,  552  ;  Price  v.  Barker,  4  Ell.  &  B.  760 ; 
and  see  Solly  v.  Forbes,  2  Brod.  &  B.  38  j  Payler  v.  Homersham,  4  rscoqci 
*M.  &  S.  423 ;  North  v.  Wakefield,  13  Q.  B.  536.  [A  discharge  of  ■-  "' 
one  surety  will  not  free  another  from  his  share  or  proportion,  either  at  law  or 
in  equity,  unless  it  would  extinguish  the  debt  or  obligation,  if  they  were  co- 
contractors  merely,  and  not  sureties ;  Dodd  v.  Winn,  27  Missouri,  501 ;  2 
American  Leading  Cases,  355,  4th  ed.  And  while  a  release  of  one  of  the  obli- 
gors in  a  bond,  or  makers  of  a  note,  will  extinguish  the  contract,  and  with  it 
the  liability  of  all  who  arc  answerable  for  its  fulfilment,  either  as  sureties  or 
principals,  a  covenant  not  to  sue  an  obligor  who  is  a  principal,  cannot  bar  a  suit 
against  another  who  is  a  surety,  on  common  law  rules,  or  without  the  aid  of 
equitable  principles ;  ante,  vol.  1,  p.  160.    See  2  Amer.  Lead.  Cas.  393,  4th  ed.] 

A  subsequent  promise  by  a  surety  to  pay  the  debt,  after  he  is  aware  that 
the  principal  creditor  has  given  further  time  to  the  principal  debtor,  will  re- 
vive the  liability  from  which  he  was  discharged  by  the  act  of  the  principal 
creditor:  Mahew  v.  Crickett,  2  Swanst.  185;  and  see  Id.  p.  192,  and  cases 
cited  in  the  note. 

The  principle  upon  which  the  surety  is  discharged  by  certain  acts  of  the 
creditor,  without  his  concurrence,  is  well  stated  by  Lord  Loughborough  in  the 
principal  case.  "  It  amounts,"  he  observes,  "to  this,  that  there  si  all  be  no 
transaction  with  the  principal  debtor,  without  acquainting  the  person  who  has 
the  greatest  interest  in  it.  The  surety  only  engages  to  make  good  the  defi- 
ciency. It  is  the  clearest  and  most  evident  equity  not  to  carry  out  any  trans- 
action without  the  privity  of  him  who  must  necessarily  have  a  concern  in  every 
transaction  with  the  principal  debtor.  You  cannot  keep  him  bound,  and 
transact  his  affairs  (for  they  are  as  much  his  as  your  own)  without  consulting 
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him.     You  must  let  him  judge  whether  he  will  give  that  indulgence,  con- 
trary to  the  nature  of  his  engagement." 

The  liabilities  of  sureties  are  governed  by  the  same  principles  at  law  as  in 
equity.  And,  although  different  doctrines  formerly  prevailed  at  law,  it  is  at 
present  firmly  established,  that  the  same  principles  which  have  been  held  to 
discharge  a  surety  in  equity,  will  operate  to  discharge  him  also  at  law.  How- 
ever, although  the  same  relief  may  be  obtained  in  both,  a  court  of  equity  will 
not  send  a  party  who  is  suing  there,  to  a  court  of  law  for  the  discharge  to 
which  he  is  equally  entitled  in  equity  :  Samuell  v.  Howarth,  3  Mer.  278 ; 
Mayhew  v.  Crickett,  2  Swanst.  185;  Hawkshaw  v.  Parhivs,  2  Swanst.  539, 
546  ;  Eyre  v.  Everett,  2  Russ.  382  ;  Mackintosh  v.  Wyatl,  3  Hare,  567.  See 
also  Moore  v.  Bowmaker,  6  Taunt.  379;  S.  C,  2  Marsh.  81;  Melvill  v. 
Glendinnivg,  7  Taunt.  126 ;  PMlpot  v.  Briant,  4  Bing.  717. 

Relief,  however,  may  sometimes  be  had  in  equity,  where  it  could  not 
formerly  have  been  obtained  at  law.  Thus,  where  it  did  not  appear  upon  the 
face  of  the  instrument  that  a  person  was  a  surety ;  if,  for  instance,  in  a  bond, 
the  principal  debtor  and  surety  were  bound  jointly  and  severally,  the  surety, 
as  is  laid  down  in  the  principal  case,  could  not,  at  law,  aver  by  pleading  that 
he  was  bound  only  as  surety,  (Lewis  v.  Jones,  4  B.  &  C.  506,)  and  the  re- 
marks of  Lord  Abinger,  in  Ashhee  v.  Pidduck,  1  Mee.  &  W.  564;  sed  vide 
Saxton  V.  Peat,  2  Camp.  185 ;  Ball  v.  Wilcox,  1  M.  &  Rob.  58 ;)  but  in 
equity,  although  they  both  appear  as  principals,  parol  •  evidence  has  always 
r*S^RT  been  admissible  to  show  that  one  is  only  a  surety.  The  *consequence 
is,  that,  upon  the  creditor  giving  further  time  to  the  principal  debtor, 
the  surety,  upon  proving  that  fact,  might  have  relief  in  equity,  although  be 
would  formerly  still  be  held  bound  at  law,  as  he  would  appear  there  only  as  a 
principal  :  Craythm-ne  v.  Swinlmrne,  4  Ves.  160,  170  ;  Clinton  v.  Hooper,  1 
Ves.  jun.  173  ;  3  Bro.  C.  C.  201 ;  Clarke  v.  Henty,  3  Y.  &  C.  Exch.  Ca.  187. 
Ashhee  v.  Piddxiek,  1  Mee.  &  W.  564. 

Since  equitable  pleas  may  be  used  at  common  law,  it  may  be  shown  that  a 
person  appearing  on  the  face  of  an  instrument  as  a  principal  is  only  a  surety, 
but  both  at  law  and  in  equity,  it  seems,  in  order  that  a  surety  may  be  dis- 
charged by  the  creditor  giving  time,  the  creditor  should  be  aware  at  the  time 
of  the  contract,  of  the  existence  of  the  relation  of  principal  and  surety  between 
the  parties;  Eollier  v.  Eyre,  9  C.  &  P.  1,  45,  51 ;  Davies  v.  Stainbank,  6 
De  G.,  Mac.  &  G.  679  ;  Pooky  v.  Harradine,  3  Jur.  N.  S.  488  ;  26  L.  J. 
N.  S.  (Q.  B.)  156;  Manley  v.  Boycott,  2  Ell.  &  B.  46.  See  and  consider 
Strong  v.  Foster,  17  C.  B.  201. 

Again,  as,  in  general,  an  obligation  created  by  an  instrument  can,  at  law, 
only  be  dissolved  by  one  of  equal  force,  time  given  by  mere  parol  agreement, 
although  for  valuable  consideration,  would  not  at  law  discharge  a  surety  by 
an  instrument  under  seal,  as  a  bond,  {Davey  v.  Prendergrass,  5  B.  &  Aid. 
187 ;  Woosnam  v.  Price,  1  Gr.  &  Mee.  352 ;  Ashhee  y.  Pidduck,  1  Mee.  & 
W.  564  ;)  or  by  matter  of  record,  as  a  recognizance,  {Bulteel  v.  Jarrold,  8 
Price,  467.)     In  equity,  however,  the  rule  of  law  is  disregarded,  and,  as  what 
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is  agreed  to  be  done  by  a  binding  agreement  is  looked  upon  as  done,  relief 
will  be  given  :  Bowmaker  v.  Moore,  3  Price,  214  ;  7  Price,  723  ;  Blake  V. 
White,  1  Y.  &  C.  Exch.  Ca.  420. 

A  principal  creditor  may  be  held  at  law  to  have  released  a  surety,  where  in 
equity  the  surety  would  be  held  still  liable;  as,  for  instance,  where  the  prin- 
cipal creditor  has  by  deed,  with  the  parol  consent  only  of  the  surety,  released 
the  principal  debtor  :  Brooks  v.  Stuart,  1  Beav.  512. 

Where  the  debt  for  which  a  person  is  surety  becomes  due,  he  may  file  a  bill 
in  equity  to  compel  the  principal  to  discharge  him  from  his  liability.  In  the 
words  of  an  old  case,  where  this  subject  was  much  discussed, — "  Although 
the  surety  is  not  troubled  or  molested  for  the  debt,  yet  at  any  time  after  the 
money  becomes  payable,  the  Court  will  decree  the  principal  to  discharge  it,  it 
being  unreasonable  that  a  man  should  always  have  such  a  cloud  hanging  over 
him,"  per  Lord  Keeper  in  Ranelaugh  v.  Hayes,  1  Vern.  188  ;  and  see 
Antrohus  v.  Davidson,  3  Mer.  579  ;  Lee  v.  Rook,  Mos.  318.  But  where  the 
creditor  has  not  a  present  right  to  sue,  the  surety  *cannot  come  into 
equity  to  be  discharged  from  his  liability.  See  Padwick  v.  Stanley, 
9  Hare,  627,  628,  where  Sir  George  Turner,  V.  C,  said  that  he  considered 
that  the  cases  in  which  such  a  jurisdiction  is  exercised  by  the  Court,  are  cases 
where  the  creditor  has  a  right  to  sue  the  debtor,  and  refuses  to  exercise  that 
right. 


[*837] 


The  Roman-Dutch  law,  and  the  old  French  law  upon  the  subject  of  this 
note  were  discussed  before  the  Judicial  Committee  of  the  Privy  Council  in 
the  cases  of  Macdonald  v.  Bell,  3  Moore,  P.  C.  C.  315  ;  Bellingham  v.  Freer, 
1  Moore,  p.  C.  C.  333. 


It  was  essential  in  some  cases,  at 
common  law,  to  show  that  the  consi- 
deration of  a  parol  contract  moved 
from  the  plaintiff.  But  the  direction 
which  it  took  subsequently  was  imma- 
terial ;  and  the  obligation  of  the  con- 
tract was  the  same,  whether  it  went 
into  the  hands  of  the  defendant  or  of 
a  third  person.  Thus,  the  material 
point  in  an  action  on  the  case  in  as- 
sumpsit, was,  whether  the  plaintiff 
had  parted  with  value  on  the  faith  of 
the  promise,  on  which  the  suit  was 
brought,  and  not,  whether  the  defend- 
ant had  received  value  for  making  it; 
2  American  Lead.  Cas.  159,  4th  ed. 


In  contracts  under  sea],  the  question 
of  consideration  was  immaterial  for  all 
purposes.  Its  absence  or  failure  did 
not  impair  the  validity  of  the  contract, 
and  the  direction  in  which  it  moved 
when  present,  had  no  effect  on  the 
rights  and  duties  of  the  parties. 
Equity,  however,  looked  on  the  mat- 
ter in  a  different  aspect,  and  regarded 
the  mutual  relations  of  the  parties  to 
an  agreement,  as  dependent,  not  only 
upon  the  sacrifice  made  on  the  one 
side,  but  upon  the  circumstances  un- 
der which  the  liability  was  incurred 
on  the  other.  Thus  when  a  sale  took 
place,  on  the  faith  of  a  promise  of  pay- 
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ment,  made  by  two  persons  jointly, 
the  legal  obligation  of  tbe  contract 
was  the  same,  whether  the  right  of 
property  vested  in  both  the  promisors, 
or  only  in  one,  and  whether  the  pro- 
mise were  given  in  furtherance  of  a 
common  object,  or  was  designed  solely 
to  enable  one  of  them  to  effect  the 
purchase,  by  sustaining  him  with  the 
credit  of  the  other.  In  either  case 
both  stood  on  the  same  footing,  and 
neither  could  set  up  any  defence, 
which  would  not  be  equally  available 
in  favor  of  tbe  other.  In  equity,  how- 
ever, the  effect  of  joining  in  a  promise 
under  such  circumstances,  is  to  create 
the  relation  of  principal  and  surety, 
and  to  give  birth  to  peculiar  rights 
and  liabilities.  The  obligation  im- 
posed by  the  contract,  remains  un- 
changed as  between  those  who  are 
bound  to  perform  it,  and  those  who 
are  entitled  to  exact  its  performance, 
but  a  new  element  is  introduced  into 
the  mutual  relations  of  the  obligors, 
which  exercises  a  material  though  in- 
direct influence  on  the  rights  and  du- 
ties of  the  obligees.  In  all  that  regards 
the  creditor,  both  principal  and  surety 
are  primarily  and  equally  bound  to 
fulfil  the  contract,  but  as  between 
themselves,  the  whole  duty  of  perform- 
ance rests  in  the  contemplation  of 
equity  on  the  principal.  The  creditor 
may  remain  quiescent,  without  doing 
any  thing  to  preserve  this  equity,  and 
may  enforce  every  power  given  by  the 
contract,  even  when  the  effect  is  to 
subvert  it ;  but  if  he  go  further,  and 
take  any  unauthorized  step,  by  which 
it  is  impaired  or  destroyed,  the  surety 
will  be  discharged.  The  equity  thus 
arising,  is  wholly  independent  of  the 
form  of  the  contract  in  which  it  had 
its  origin.     Whether  the  surety  has 


made  himself  directly  answerable  for 
the  performance  of  the  contract,  or  has 
merely  guarantied  its  performance  by 
the  principal,  and,  whether  he  appears 
on  the  face  of  the  contract  as  surety, 
or  has  entered  into  a  primary  obliga- 
tion as  a  co-contractor  or  co-obligor, 
he  is  equally  within  the  equitable 
principle,  that  a  party  who  incurs  a 
liability  for  the  benefit  of  another,  is 
entitled  to  an  indemnity,  and  that 
every  one  is  bound  to  exercise  his  own 
rights,  so  as  not  to  interfere  with  those 
of  others.  The  former  principle  ap- 
plies as  between  the  principal  and  the 
surety,  the  latter,  as  between  the 
surety  and  the  creditor,  and  protects 
the  rights  conferred  by  the  other. 
Thus,  the  obligation  of  a  joint  note  is 
prima  facie  equal  on  the  promisors, 
both  as  between  themselves  and  as  it 
regards  the  promisee.  But,  if  it  be 
shown  by  parol  evidence,  that  the 
note  was  given  at  the  request,  and  for 
the  benefit  of  one  of  the  makers,  the 
other  will  be  entitled  to  charge  him 
primarily  with  the  payment  of  the 
whole,  and  will  be  discharged  from 
all  liability,  by  the  adoption  of  any 
course  on  the  part  of  the  holder,  after 
notice  of  this  right,  which  interferes 
with  its  exercise. 

The  direct  operation  of  the  surety's 
equity,  is  confined  to  the  relations  be- 
tween himself  and  the  principal,  but 
it  has  an  important  though  indirect 
influence  on  the  creditor.  The  latter 
is  entitled  to  enforce  the  contract 
against  the  surety,  without  taking  any 
corresponding  measures  against  the 
principal,  even  when  the  effect  is  prac- 
tically to  throw  the  whole  burden  of 
the  debt  on  the  former,  without  any 
prospect  of  obtaining  an  indemnity  or 
compensation  from  the  latter.   Equity 
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may  indeed  direct  the  creditor,  to 
place  his  remedies  on  the  contract  at 
the  disposal  of  the  surety,  for  the  pur- 
pose of  enforcing  its  performance  by 
the  principal ;  but  it  will  not  compel 
him  to  proceed  against  the  principal, 
nor  restrain  him  from  pursuing  any 
remedy  which  he  holds  against  the 
surety;  Wright  v.  Simpson,  6  Ves. 
714 ;  In  re  Bfibcock,  3  Story,  393 ; 
Abercrombie  v.  Knox,  3  Alabama, 
728;  Marsh  v.  Fc7ce,  1  Sandford, 
Ch.  210 ;  Geddis  v.  Hawlc,  1  Watts, 
280;  Stephenson  v.  Taverners,  9 
Grattan,  398 ;  2  American  Leading 
Cases,  363,  4th  ed. ;  ante,  vol.  1,  p. 
144.  But  although  the  equity  of  the 
surety  does  not  control  or  impair  the 
legal  right  of  the  creditor,  it  is,  not- 
withstanding, entitled  to  respect,  and 
cannot  be  violated  with  impunity. 
Although,  therefore,  the  creditor  may 
enforce  the  contract  in  every  particu- 
lar, if  he  go  beyond  this,  and  do  any 
act  unauthorized  by  its  terms,  and  of 
a  nature  to  impair  or  destroy  the 
equity  subsisting  between  the  prin- 
cipal and  surety,  he  will  lose  his  re- 
course against  the  latter ;  Sollier  v. 
Eyre,  9  01.  &  F.  1 ;  JDavies  v.  Stain- 
bank,  6  De  G.  M.  &  G-.  679 ;  Pooley 
V.  Harradine,  7  Ellis  &  Blackburne, 
431.  This  is  a  mere  application  of 
the  general  principle  referred  to  in 
the  note  to  Aldrich  v.  Cooper,  ante, 
vol.  2,  p.  271,  under  which  a  credi- 
tor, who  has  extinguished  the  remedy 
against  the  party  primarily  liable  for 
the  payment  of  a  debt,  loses  all  re- 
course against  those  whose  liability  is 
secondary.  Thus,  when  land  bound 
by  a  mortgage,  is  sold  in  parcels  to 
successive  purchasers,  the  first  pur- 
chaser is  entitled  to  throw  the  whole 
burden  of  the  mortgage  upon  those  of 


later  date,  and  the  interference  of  the 
mortgagee  with  this  equity,  by  releas- 
ing them,  will  deprive  him  of  the  pow- 
er of  enforcing  the  mortgage  against 
the  first  purchaser.  Under  such 
circumstances,  there  is  obviously  no 
privity  of  contract,  and  the  decisions 
proceed  on  the  general  principle  that 
every  man  is  bound  to  respect  the 
rights  of  others  in  using  his  own. 
This  principle  applies  with  at  least 
equal  force  in  favor  of  the  equity  be- 
tween principal  and  surety,  which 
grows  out  of  a  contract  with  the  cre- 
ditor, of  which  he  has  received  the 
benefit.  But,  as  already  stated,  it 
does  not  extend  to  the  destruction  of 
the  contract  itself,  nor  preclude  the 
creditor  from  enforcing  it  to  its  fullest 
extent,  and  is  limited  to  prohibiting 
any  course  which  is  unauthorized  by 
the  contract,  and  inconsistent  with 
the  rights  of  the  surety. 

It  follows  from  what  has  been  said, 
that  when  the  contract  binds  the 
surety  for  its  performance  either  by 
himself  or  the  principal,  he  is  bound 
to  perform  it,  or  to  see  that  it  is  per- 
formed, and  is  neither  entitled  to  ne- 
glect the  fulfilment  of  this  duty,  nor 
to  impose  any  portion  of  it  on  the 
creditor.  And  it  has  even  been  de- 
cided, that  a  parol  promise  to  proceed 
against  the  principal  immediately  upon 
default,  will  not  bind  the  creditor, 
when  the  contract  is  in  writing,  be- 
cause it  tends  directly  to  vary  its 
terms ;  Hanchet  v.  Birge,  12  Metcalf, 
545 ;  although  it  is  probable  that  such 
a  promise  will  be  binding  as  an  equit- 
able estoppel,  when  it  has  induced  the 
surety  to  omit  taking  measures  for 
his  own  protection.  Nothing,  there- 
fore, is  better  settled,  than  that  the 
surety  cannot  resist  a  suit  on  the  con- 


550 


DISCHAKGE     OF     SURETY. 


tract  either  at  law  or  in  equity,  on  the 
ground  that  the  creditor  has  omitted 
to  take  measures  against  the  principal, 
and  that  in  consequence  all  opportu- 
nity of  eolleeting  the  debt  from  him 
has  been  lost ;  The  Adams  Bank  v. 
Anthony,  18  Pick.  238  ;  The  United 
States  V.  Simpson,  3  Penna.  437 ; 
Sunt  V.  Bridgham,,  2.  Pick.  581 ; 
Ring  v.  The  State  Bank,  4  English, 
185;  Garr  v.  Howard,  8  Blackford, 
190 ;  AUoch  V.  Rill,  4  Leigh,  622 ; 
Morris  Canal  Co.  v.  Van  Vorst,  1  Zab. 
100;  The  Bank  of  Alabama  Y.  God- 
den,  15  Alabama,  616;  2  American 
Leading  Cases,  339,  4th  ed.  The  law 
was  so  held  by  Chancellor  Kent  in 
King  V.  Baldwin,  2  Johnson,  Ch. 
554 ;  and  notwithstanding  the  rever- 
sal of  his  decision  by  the  Court  of 
Errors  on  a  somewhat  different  point, 
17  Johnson,  384,  it  has  since  been 
followed  on  this  throughout  the  Union 
Fulton  V.  Matthews,  15  Johnson,  433 
The  People  v.  Russel,  4  Wend,  570 
The  Commercial  Bank  v.  French,  21 
Pick.  486;  Jordan  v.  Trumho,  6  Gill 
&  John.  103 ;  Joslyn  v.  Smith,  13 
Vermont,  353 ;  Sibley  v.  M'Allaiter, 
8  New  Hampshire,  389 ;  The  Farmers 
Bank  of  Canton  v.  Reynolds,  13  Ohio, 
84 ;  The  United  States  v.  Kirkpat- 
rick,  9  Wheaton,  760;  M'Lemore  v. 
Poioel,  12  Id.  554 ;  The  United  States 
V.  Mchol,  lb.  505 ;  Doe  v.  The  Post- 
master-General, 1  Peters,  318;  Mont- 
gomery V.  Dillingham,  3  S.  &  M. 
467;  Haynes  v.  Covington,  9  Id.  479 ; 
Caruthers  v.  Dean,  11  Id.  178;  An- 
derson V.  Mannon,  7  B.  Monroe,  217 ; 
Johnson  V.  Searcy,  4  Yerger,  102 ; 
Dawson  v.  The  Real  Estate  Bank,  5 
Pike,  283 ;  Creath's  Adm'r  v.  Sims, 
5  Howard,  192 ;  Locke  v.  The  United 
States,  3  Mason,  447;    The   United 


States  V.  JTunt,  1  Gallison,  42; 
Daniels  v.  Peterson,  3  Comstock,  47 ; 

Carter  v.  Jones,  5  Iredell,  Equity, 
Rep.  196.  And  it  is  in  general 
well  settled,  that  although  an  agree- 
ment to  forbear  for  a  definite  period, 
founded  upon  or  sustained  by  a  suffi- 
cient consideration,  will  discharge  the 
surety  at  once,  and  by  its  own  opera- 
tion, he  will  not  be  discharged  by  any 
length  of  forbearance,  even  when 
founded  upon  or  induced  by  a  promise; 
Nichols  V.  M'Dotvell,  14  B.  Monroe, 
6;  the  material  question  being,  not 
whether  there  has  been  indulgence, 
but  whether  there  was  a  contract  to 
delay  or  indulge;  Sailly  y.  Elmore, 
2  Paige,  497 ;  Vilas  v.  Jones,  10  Id. 
76 ;  Jordan  v.  Trumho,  6  Gill  &  J. 
103 ;  Draper  v.  Romeyn,  18  Barbour, 
166 ;  The  United  States  v.  Simpson, 

2  Penna.  R.  437;  2  American  Lead- 
ing Cases,  340,  4th  ed. 

Indulgence  to  the  principal  is  ac- 
cordingly inoperative  as  a  discharge  of 
the  surety,  even  when  granted,  in  con- 
sequence of  an  express  promise,  unless 
the  promise  is  founded  upon  a  valid 
consideration  and  legally  binding; 
Townsend  v.  Riddle,  2  New  Hamp- 
shire, 448 ;  Tudor  v.  Goodloe,  1  B. 
Monroe,  322 ;  The  Blackstone  Bank 
V.  Hill,  10  Pick.  129;  or  persisted 
in,  after  a  request  from  the  sure- 
ty, that  active  measures  should  be 
taken  for  the  collection  of  the  debt; 
Hubbard  v.  Davis,  1  Aiken,  296; 
Tlie  Montpelier  Bank  v.  Dixon,  4 
Vermont,  587;  Page  v.  Webster,  15 
Maine,  249 ;  Mahurin  v.  Pearson,  8 
New  Hampshire,  539;  Pintard  v. 
Davis,  1  Spencer,  205 ;  Bully.  Allen, 
19  Conn.  101 ;  Broughton  v.  Duval, 

3  Call,  61 ;  Jenkins  v.  Clark,  7  Ham- 
mond, 72  :  although  an  exception  pre- 
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vails  on  the  latter  point  in  some  of 
the  states,  which  will  be  noticed 
hereafter.  A  striking  application  of 
this  doctrine  is  presented  by  the  case 
of  the  Adams  Bank  v.  Anthony,  18 
Pick.  238 ;  where  the  surety  was  not 
allowed  to  defend  himself  against  an 
action  instituted  by  the  creditor,  by 
showing  that  the  iatter  had  omitted 
to  include  the  debt  in  a  prior  suit, 
commenced  by  attachment  against  the 
principal,  for  another  demand,  al- 
though the  amount  of  property  seized 
under  the  attachment,  was  suflScient 
to  have  discharged  both  demands,  had 
it  been  founded  on  both.  And  the 
general  rule,  that  it  is  the  duty  of  the 
surety  to  see  to  the  fulfilment  of  the 
contract,  has  been  carried  to  the  ex- 
tent of  deciding  that  the  creditor  may 
stop  short,  in  any  proceeding  which 
may  have  been  instituted  against  the 
principal,  even  at  the  moment  when 
it  would  have  been  effectual  if  car- 
ried further,  and  when  its  discontinu- 
ance will  result  in  the  actual  or  pro- 
bable loss  of  the  debt. 

The  creditor  may,  therefore,  not 
only  omit  to  bring  suit  against  the 
principal,  but  may  delay  the  prosecu- 
tion of  a  suit  actually  commenced : 
Daniels  v.  Patterson,  3  Comstock, 
47,  and  push  contemporaneous  or  sub- 
sequent proceedings  against  the  sure- 
ty to  execution,  without  obtaining 
judgment  on  others,  previously  insti- 
tuted against  the 'principal.  Nor  is 
the  right  to  use  all  the  remedies  given 
by  the  contract,  at  the  time  and  in 
the  manner,  which  the  creditor  may 
think  best,  affected  by  their  passing 
into  judgment,  and  becoming  a  lien 
on  the  real  or  personal  property  of  the 
principal ;  Melton  v.  Howard,  1  How- 
ard, (Miss.)  103  ;  Caruthers  v.  Bean, 


11  Smedes  &  Marshall,  178.  Thus', 
it  has  been  decided,  that  a  failure 
either  to  issue  execution  on  a  judg- 
ment, binding  the  real  estate  of  the 
principal,  or  to  take  proper  measures 
to  revive  it,  by  which  the  lien  is  lost, 
and  the.  judgment  rendered  unavail- 
able, is  not  an  exoneration  of  the 
surety ;  The  United  States  v.  Simp- 
son, 3  Penna.  437;  Mundorffy.  Sing- 
er, 5  "Watts,  172;  The  Farmers 
Bank  of  Ohio  v.  Reynolds,  13  Ohio, 
84;  and  the  point  was  held  the  same 
way,  where  the  lien  of  a  judgment 
against  the  principal  was  lost,  by  the 
failure  of  the  creditor  to  enrol  it; 
Pickens  v.  Finney,  12  Smedes  & 
Marshall,  468;  M'Gee  v.  Metcalf, 
lb.  535. 

It  has  also  been  held,  in  a  great 
many  instances,  that  the  withdrawal 
of  an  execution  against  the  principal, 
after  it  has  been  placed  in  the  hands 
of  the  sheriff,  but,  before  actual  levy, 
will  not  exonerate  the  surety,  even 
where  it  appears  that  goods,  which 
were  bound  by  the  lien  of  the  execu- 
tion, and  would  probably  have  been 
made  available  for  the  discharge  of 
debt,  have  been  removed  by  the 
debtor,  beyond  the  reach  of  process, 
or  levied  on  and  sold  by  other  credi- 
tors ;  Hetherington  v.  The  Branch 
Bank  at  Mobile,  14  Alabama,  68 ; 
Royston  V.  Howie,  15  Id.  309  ;  For- 
hes  V.  Smith,  5  Iredell,  Equity,  369 ; 
Lenox  V.  Prout,  3  Wheaton,  520 ; 
Sawyer  v.  Bradford,  6  Alabama, 
572  ;  The  Union  Bank  of  Tennessee 
V.  Govan,  10  Smedes  &  Marshall, 
333 ;  Newell  v.  Hamer,  4  Howard, 
(Miss.)  684;  Hunter's  Ad' or  v.  Jett, 
4  Randolph,  104 ;  M'Kenney's  Ex'ors 
V.  Waller,  1  Leigh,  434 ;  Alcock  v. 
Hill,  4  Id.  622 ;  Humphrey  v.  Hitt, 
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6  Grattan,  509  ;    Wright  v.    Yell,  8 
English,  503. 

In  Hampton  v.  Levy,  1  M'Cord, 
Cli.  107,  followed  in  Lang  v.  Bre- 
vard, 3  Strobhart,  Equity,  59,  the 
same  doctrine  was  applied  to  liens  on 
the  property  of  the  principal,  created 
for  the  debt  by  his  voluntary  act,  and 
not  in  the  course  of  adverse  proceed- 
ings;  and  it  was  decided  that  the  omis- 
sion of  the  creditor  to  record  a  mort- 
gage given  as  collateral  security,  by 
which  it  was  postponed  to  subsequent 
incumbrances,  could  not  be  set  up  as 
a  defence  to  an  action  against  the 
surety. 

But,  although  the  creditor  is  not 
bound  to  take  active  measures  to  en- 
force the  payment  of  the  debt,  and 
may,  therefore,  stop  short  in  those 
which  he  has  taken,  even  when  their 
further  prosecution  would  have  been 
successful,  yet,  he  is  not  entitled  to 
relinquish  any  hold  which  he  has  ac- 
tually acquired  on  the  property  or  es- 
tate of  the  principal,  and  which  might 
have  been  made  effectual  for  the  pay- 
ment of  the  debt.  This  is  a  neces- 
sary result  of  the  rule,  that  a  creditor 
shall  not  arbitrarily  shift  the  burden 
of  the  debt,  from  the  property  of  the 
party  primarily  liable  for  its  payment, 
and  impose  it  on  another  whose  liabi- 
lity is  secondary,  under  which  a  re- 
lease of  land,  held  by  a  mortgagor 
from  the  lien  of  the  mortgage,  will 
discharge  other  land,  bound  by  the 
same  mortgage  in  the  hands  of  a  ven- 
dee j  aiite,yo\.  2,  p.  271.  It  has  con- 
sequently been  decided,  that  when 
the  property  of  the  principal  has  been 
attached  or  taken  in  execution  by 
the  creditor;  Mayhew  v.  Criclcett,  2 
Swanston,  193 ;  Cooper  v.  Wilcox,  2 
Dev.  &  Bat.  Eq.  90  ;   The  Common- 


wealths. Miller,  8  S.  &  K.  452;  Lich-. 
tenthaler  v.  Thompson,  13  Id.  157; 
The  Commonwealth  v.  Haas,  16  Id. 
252 ;  Dixon  v.  JEwing,  3  Hammond, 
280 ;  The  Bank  v.  -Matson,  24  Mis- 
souri, 338 ;  or  when  it  has  been  volun- 
tarily delivered  to  him,  as  security  for 
the  debt;  Baker  v.  Briggs,  8  Pick. 
122;  Law  v.  The  East  India  Co., 
4  Vesey,  829 ;  the  lien  thus  acquired 
cannot  be  relinquished,  without  dis- 
charging the  surety,  to  an  extent  cor- 
responding with  its  value ;  Payne  v. 
The  Commercial  Bank,  6  Smedes  & 
Marshall,  24;  Carpenter  v.  Devon, 
6  Alabama,  718  ;  Smeed  v.  White,  3 
J.  J.  Marshall,  525  ;  Givens  v.  Bris- 
coe, lb.  534 ;  Jones  v.  Bullock,  3 
Bibb,  467 ;  The  Farmers  Bank  of 
Canton  v.  Reynolds,  13  Ohio,  84 ; 
Baker  v.  Fordyce,  9  Barr,  275 ;  Tal- 
mage  v.  Burlingame,  lb.  21 ;  Fergu- 
son V.  Turner,  7  Missouri,  497;  Cu- 
ran  v.  Colbert,  2  G-eorgia,  239 ;  Brown 
V.  Riggins,  3  Id.  405.  The  same  re- 
sult will  follow,  when  the  securities 
given  by  the  principal  are  vitiated  by 
the  negligence  or  usury  of  the  credi- 
tor, for  otherwise,  the  surety  would  be 
injured  by  a  wrongful  act,  without 
having  a  remedy ;  Hayes  v.  Ward,  4 
Johnson,  Ch.  123  ;  Capel  v.  Butler, 
2  Simmons,  457 ;  Burgher  v.  Du- 
phorn,  9  Gill,  314.  And  it  may  be 
laid  down  as  a  general  principle,  that 
the  creditor  is  bound  not  to  relinquish 
any  right  or  security  which  can  con- 
duce to  the  safety  or  indemnity  of  the 
surety,  and  will  be  responsible  either 
for  refusing  to  receive  or  for  giving 
up  that  which,  if  accepted  or  retained, 
would  have  been  performance  or  pay- 
ment ;  Perrine  v.  The  Firemen's  Ins. 
Co.,  22  Alabama,  575;  2  American 
Leading  Cases,  345,  4th  ed.     Hence, 
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he  cannot,  it  would  seem,  reject  a  ten- 
der by  the  principal,  without  dis- 
charging thesurety ;  Johnmn  v.  Mills, 
10  Gushing,  503 ;  nor  will  he  be  en- 
titled to  make  payments  on  his  own 
part,  in  advance,  which  were  to  be 
kept  back  by  the  terms  of  the  con- 
tract, as  a  security  for  its  fulfilment, 
or  to  proceed  to  pay  after  the  default 
of  the  principal  has  deprived  him  of 
the  right  to  receive ;  Taylor  v.  Jtter, 
23  Missouri,  244.  Thus,  in  Taylor 
V.  Jeter,  payments  made  by  the  owner 
of  a  house,  to  the  contractor,  by  whom 
it  had  been  erected,  after  notice  that 
claims  had  been  filed  against  it  by  the 
material  man  and  mechanics,  were 
held  to  be  wrongful,  as  it  regarded 
the  sureties  of  the  contractor,  and 
consequently  to  free  them,  -pro  tanto, 
from  responsibility  for .  his  breach  of 
the  contract.  It  is,  however,  well  set- 
tled, that  the  negligence  or  default 
of  the  creditor,  with  regard  to  the 
property  or  securities  held  for  the 
debt,  is  only  material  when  it  has  re- 
sulted in  actual  injury,  and  that  the 
surety  will  be  discharged  only  to  the 
extent  of  the  injury  suflFered;  Ward 
V.  Vass,  7  Leigh,  135 ;  Payne  v.  The 
Commercial  Bank  of  Natchez,  6- 
Smedes  &  Marshall,  24 ;  Neff's  Ap- 
peal, 9  W.  &  S.  36 ;  Everly  v.  Rice, 
8  Harris,  297 ;  although  when  the 
act  of  the  creditor  is  wrongful,  and 
has  resulted  in  the  loss  of  a  lien 
or  remedy,  the  law  will  presume  in- 
jury, unless  its  existence  is  clearly  dis- 
proved ;  Holt  V.  Bodey,  6  Harris,  207; 
The  Bankv.  Colcord,  15  New  Hamp- 
shire, 119;  Loomis  v.  Fay,  -24  Ver- 
mont, 240;  Neff's  Appeal,  9  W.  & 
8.36. 

It  is  somewhat  difficult  to  reconcile 
the  decisions,  that  the  withdrawal  of 


a  levy  discharges  the  surety,  with 
those  which  hold,  that  the  counter- 
mand of  the  writ,  before  levy,  is  not 
a  discharge.  There  seems  no  distinc- 
tion in  principle,  between  a  waiver  of 
the  lien,  which  arises  as  soon  as  the 
writ  comes  to  the  hands  of  the  sheriff, 
and  of  that  which  exists  after  actual 
levy,  for  both  are  legally  binding, 
although  the  former  is  liable  to  be 
defeated  by  contingencies,  which 
would  not  affect  the  latter. 

The  only  mode  of  getting  over  the 
difficulty  is,  by  regarding  the  former 
class  of  decisions  as  founded,  not  on 
the  peculiar  equity  of  the  surety,  but 
on  the  general  principle,  that  an  ac- 
tual levy  is  2l  prima  facie  satisfaction 
of  the  debt,  which  may  be  rebutted 
in  the  case  of  a  principal  debtor,  by 
showing,  that  no  injury  has  been  sus- 
tained, by  the  subsequent  withdrawal 
of  the  execution,  but  not  in  that  of 
sureties  who  are  necessarily  injured, 
when  property  primarily  liable  for 
the  debt  is  diverted  to  other  pur- 
poses ;  Tlie  Commoniocalth  v.  Miller, 
8  S.  &  R.  452 ;  The  Commonwealth  v. 
Haas,  16  Id.  252 ;  Green-  v.  Burke, 
23  Wend.  490.  It  is,  however,  some-- 
what  doubtful,  whether  the  English 
law  recognizes  the  distinction  taken 
in  the  American  cases,  between  the 
withdrawal  of  an  execution  before  and 
after  levy.  It  was  held  in  Williams 
V.  Price,  1  Simons  &  Stewart,  5.81, 
that  a  direction  to  the  sheriff,  not  to 
levy  under  an  execution  issued  on  a 
judgment,  which  had  been  assigned 
to  the  creditor,  as  collateral  security, 
in  consequence  of  which  other  execu- 
tions obtained  a  preference,  was  a  dis- 
charge, pro  tanto,  of  the  debt,  on  ac- 
count of  which  the  security  was  given ; 
and  in  Ex  parte  Mure,  2  Coxe,  63, 
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the  same  result  was  held  to  follow, 
from  the  delay  of  the  creditor  to  issue 
execution  on  a  judgment  also  assigned 
as  security,  until  the  judgment  debtor 
became  insolvent.  The  parties  thus 
discharged  by  the  neglect  of  the  cre- 
ditor, were  principal  debtors,  but  the 
defence  would  have  been  at  least 
equally  effectual  had  they  been  sure- 
ties. It  is  obvious,  that  the  obliga- 
tion to  enforce  the  remedies  held  for 
the  debt,  against  third  persons,  is 
carried  much  further  in  these  cases, 
in  favor  of  the  principal,  than  the 
creditor  is  obliged  to  go  under  the 
American  authorities,  against  the  prin- 
cipal, in  favor  of  the  surety. 

The  decisions  which  deny  the  neces- 
sity for  diligence,  with  respect  to  the 
remedies  against  the  principal,  may, 
perhaps,  be  reconciled  with  those 
which  assert  it  as  to  the  collateral  se- 
curities held  for  the  debt,  on  the  dis- 
tinction between  the  rights  which  the 
creditor  holds  under  the  contract, 
against  the  parties,  and  those  which 
he  has  derived  from  the  parties  against 
third  persons,  as  security  for  the  con- 
tract. The  latter  are  regarded  as 
trusts,  and  as  imposing  the  duty  of 
diligence  in  their  management,  while 
the  former  are  held  by  the  creditor, 
solely  for  his  own  benefit,  and  need 
not  be  exercised  unless  he  thinks 
proper.  Thus,  we  have  seen  that  a 
failure  to  take  proper  measures  to 
collect  a  judgment,  assigned  by  a 
debtor  as  collateral  security,  was  held 
to  discharge  the  debt  itself,  and  with 
it,  the  obligations  both  of  principal 
and  surety.  This  was  evidently  on 
the  ground,  that  the  acceptance  of  the 
assignment,  which  removed  the  judg- 
ment from  the  control  of  the  assignor 
and  placed  it  within  that  of  the  as- 


signee, bound  the  latter  to  use  proper 
exertions  to  render  it  effectual  for  the 
purpose  for  which  it  was  assigned,  and 
at  all  events  not  to  allow  it  to  become 
unavailable  for  all  purposes.  This 
principle  holds  good,  as  to  every  right 
of  action  against  third  persons,  which 
a  debtor  transfers  to  a  creditor  on  ac- 
count of  the  debt.  In  every  such  case, 
negligence,  though  passive,  willoperate 
as  a  defence  to  a  subsequent  suit  for 
the  debt  itself,  although  it  is  not  al- 
ways easy  to  determine  the  precise 
point  at  which  negligence  begins. 
The  law  was  so  held  in  Ex  ■parte  Mure 
and  Williams  v.  Price,  and  again  in 
Goodloe  V.  Claij,  6  B.  Monroe,  236. 
But  as  the  remedies  of  the  creditor 
under  the  contract,  against  the  person 
or  estate  of  the  principal,  are  not  held 
as  trusts  for  the  surety,  he  will  not 
be  exonerated  by  any  degree  of  pas- 
sive neglect,  in  failing  to  enforce  them. 
This  rule  applies  not  only  to  the  right 
of  action  against  the  person  of  the 
principal,  in  its  original  form,  but 
after  it  has  passed  into  a  judgment, 
and  become  a  lien  on  his  estate.  Al- 
though, therefore,  a  failure  to  revive 
the  lien  of  a  judgment,  on  the  real 
estate  of  a  third  person,  may  discharge 
the  principal,  a  similar  failure,  with 
regard  to  a  judgment  against  his  es- 
tate, will  not  exonerate  the  surety; 
ante,  551.  When,  however,  goods  or 
securities  are  delivered  by  the  princi- 
pal to  the  creditor,  on  account  of  the 
debt,  a  lien  is  created  which  cannot 
be  surrendered  before  payment,  with- 
out a  wilful  disregard  of  the  equity  of 
the  surety,  involving  the  loss  of  the 
right  of  recourse  against  him.  This 
result  does  not  depend  on  the  peculiar 
equity  of  the  surety,  but  would  occur 
equally   between    co-sureties,   or    in 
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favor  of  a  principal  debtor ;  Nixsen  v. 
Lyell,  5  Hill,  466 ;  Goodloe  v.  Clay, 
6  Monroe,  236.  The  principle  is  the 
game,  where  the  lien  acquired  by  a 
levy  on  the  goods  of  the  principal  is 
relinquished,  and  would  no  doubt  take 
efiFect,  were  the  lien  of  a  judgment  on 
his  real  estate  released,  and  not  mere- 
ly suiFered  to  expire.  Such  a  release, 
although  merely  of  the  land  and  not 
the  debt,  would  be  an  act  wilfully 
done  to  the  injury  of  the  surety,  and 
would,  therefore,  fall  on  the  other  side 
of  the  line,  which  separates  mere  neg- 
ligence from  positive  default.  Thus 
it  was  held  in  Nelson  v.  Williams,  2 
Dev.  &  Bat.  Eq.  118,  that  any  trans- 
action between  the  creditor  and  third 
persons,  by  which  the  lien  of  a  judg- 
ment on  the  real  estate  of  the  princi- 
pal is  rendered  ineffectual,  and  the 
burden  of  the  debt  cast  on  the  surety, 
will  discharge  the  latter.  In  this  case 
the  creditor  had  promised  the  surety, 
to  enforce  the  judgment  against  the 
land  by  execution,  and  thus  bound 
himself  to  active  measures  to  collect 
the  debt ;  but  the  court  chiefly  relied 
on  the  breach  of  the  obligation  not  to 
render  the  remedies  for  the  debt  in- 
effectual, arising  from  the  relations 
between  the  parties  apart  from  the 
promise. 

In  Schroejypel  v.  Shaw,  5  Barbour, 
S.  C.  580,  the  court  expressed  the 
opinion,  that  the  duties  of  the  creditor 
are  the  same,  with  regard  to  liens  ac- 
quired by  proceedings  instituted  on 
the  contract,  and  those  which  are  held 
as  collateral  security  for  its  perform- 
ance, against  the  property  of  third 
persons.  But  this  ground  cannot  be 
maintained,  without  denying  that  the 
duty  of  active  diligence  exists  in  the 
latter  case,  or  asserting  its  existence 


in  the  former ;  positions  which  are  in- 
consistent with  the  authorities,  both 
in  this  country  and  England.  Accept- 
ing the  assignment  of  a  judgment 
against  a  third  person  as  security  for 
the  debt,  makes  it  the  duty  of  the 
creditor  not  to  suffer  the  lien  of  the 
judgment  to  expire,  but  he  is  under 
no  such  obligation  as  it  regards  the 
right  of  action  on  the  contract  itself, 
either  before  it  has  passed  into  judg- 
ment or  afterwards. 

The  American  authorities,  however, 
do  not  carry  the  duty  of  the  creditor 
to  take  active  measures,  for  the  pur- 
pose of  making  the  collateral  securi- 
ties taken  for  the  debt,  available  for 
its  payment,  as  far  as  the  English.  It 
is  well  settled  in  both  countries,  that 
actual  payments  made  on  account  of 
such  securities  to  any  one,  who  is  au- 
thorized to  receive  them  on  behalf  of 
the  creditor,  will  enure  in  discharge 
of  the  debt,  even  where  they  do  not 
actually  reach  his  hands ;  Beale  v. 
The  Bank,  5  Watts,  529.  And  it  is 
certain  that  he  can  take  no  step  of  a 
nature  to  impair  the  power  of  collect- 
ing such  securities,  without  making 
himself  liable  to  the  full  extent  of 
their  value;  Nexsen  v.  Lyell,  5  Hill, 
466.  But  it  would  appear  doubtful, 
whether  he  is  bound  under  our  law  to 
take  active  measures  for  their  collec- 
tion, either  by  bringing  suit,  or  by 
issuing  execution,  when  they  have 
passed  into  judgment;  Ormsby  v. 
Fortune,  16  S.  &  R.  302  ;  M'Lughan 
V.  Bovard,  4  Watts,  308.  Thus  it 
was  held  in  the  recent  case  of  Schroep- 
pel  V.  Shaw,  5  Barbour,  S.  C.  580 ; 
3  Comstock,  446,  that  the  delay  of 
the  creditor,  in  proceeding  upon  a 
mortgage  against  a  third  person,  which 
had  been,  received  from  the  principal 
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as  collateral  security,  did  not  dis- 
charge the  surety,  although  it  appeared 
that  the  mortgage  might  have  been 
made  effectual  for  the  payment  of  the 
debt,  by  proper  exertions.  This  de- 
cision seems  irreconcilable  with  those 
of  Ex  parte  Moore  and  Goodloe  v. 
Clay,  which  go  to  the  length  of  charg- 
ing the  creditor  with  losses,  arising 
from  passive  negligence,  as  well  as 
actual  default. 

In  Schroeppel  v.  Shaw,  an  opinion 
was  expressed  by  the  court  below, 
that  the  rule  which  governs  the  rela- 
tions between  the  creditor  and  the 
principal  on  the  contract  itself,  is 
more  rigorous  than  that  which  pre- 
vails, with  regard  to  the  collateral 
securities  taken  for  the  debt.  This 
is  so  far  true,  that  anything  which 
varies  the  liability  imposed  by  the  con- 
tract, will  discharge  the  surety  even 
when  he  has  sustained  no  real  injury, 
while  no  default  or  omission,  with  re- 
spect to  collateral  securities,  can  be 
material,  unless  it  has  resulted  in 
some  actual  damage.  But  the  Eng- 
lish oases  hold  the  creditor  to  a  stricter 
liability  in  other  respects,  in  the  pro- 
secution of  his  remedies  on  such  secu- 
rities, than  on  the  contract  itself,  and 
make  him  answerable  for  losses,  re- 
sulting from  a  failure  to  take  proper 
steps  to  render  them  effectual ;  while 
it  is  agreed  on  all  hands,  that  he  is 
not  bound  to  proceed  against  the  per- 
son or  estate  of  the  principal,  even 
when  the  omission  to  do  so,  has  the 
effect  of  throwing  the  whole  of  the 
debt  on  the  surety. 

The  result  of  the  cases  as  a  whole 
seems  to  be,  that  the  creditor  is  under 
no  obligation  to  use  diligence,  in  the 
pursuit  of  his  remedies  on  the  con- 
tract against  the  principal,  even  when 


they  have  passed  into  judgment  or 
execution,  and  become  a  lien  on  real 
or  personal  property.  But  he  cannot 
retract  any  step  once  taken,  which,  if 
unretracted,  would  enure  as  an  actual 
satisfaction  of  the  debt,  and  although 
not  obliged  to  use  the  remedies  for 
the  recovery  of  the  debt  actively  him- 
self, he  is  bound  not  to  adopt  any 
course  of  a  nature  to  impair  their  effi- 
ciency, and  render  them  unavailable 
for  the  use  of  the  surety.  On  the 
other  hand  he  must  use  due  diligence 
in  the  management  and  collection  of 
collateral  securities,  binding  the  per- 
sons or  estates  of  third  persons  at  the 
risk  of  discharging  the  debt  itself,  if 
guilty  of  negligence,  and  with  it  of 
course  all  liability  on  the  part  either 
of  principal  or  surety.  The  nature  of 
his  relations  towards  collateral  secu- 
rities, binding  the  property  of  the 
principal,  is  perhaps  more  doubtful, 
for  they  may  be  considered  as  stand- 
ing on  the  same  footing  with  the  reme- 
dies on  the  original  contract,  and  cer- 
tainly cannot  be  considered  as  trusts 
for  the  principal,  whatever  they  may 
be  for  the  surety.  There  is  no  doubt, 
that  the  surety  will  be  discharged  by 
every  act,  which  directly  impairs  their 
efficiency  or  value,  but  it  is  question- 
able, whether  any  obligation  exists  to 
take  active  measures,  for  the  purpose 
of  renderin-^  them  available. 

It  has  been  seen,  that  in  Laing  v. 
Brevard,  the  neglect  to  record  a  mort- 
gage against  the  real  estate  of  the  prin- 
cipal was  not  allowed  to  exonerate  the 
surety,  while  in  Capel  v.  Butler,  he 
was  held  to  be  discharged  by  a  similar 
neglect,  with  regard  to  a  bill  of  sale 
of  a  vessel  given  as  security  by  the 
principal  for  the  debt.  But  in  the 
latter  case  the  contract  between  the 
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principal  and  surety  on  tte  one  side, 
and  the  creditor  on  the  other,  express- 
ly stipulated  that  the  bill  of  sale 
should  be  given,  and  thus  rendered  it 
the  duty  of  the  creditor  to  take  proper 
measures  to  render  it  eflFectual,  which 
seems  enough  to  reconcile  this  deci- 
sion with  that  of  Laing  v.  Brevard, 
where  no  such  stipulation  existed. 

The  weight  of  authority  seems  to 
be,  that  the  creditor  is  not  bound  to 
take  active  measures  for  the  collection 
of  the  debt,  even  when  as  in  cases  of 
bankruptcy  or  insolvency,  the  failure 
to  do  so  constitutes  a  legal  bar  to  all 
remedy  against  the  principal,  and 
thus  has  the  effect  of  throwing  the 
whole  burden  of  the  debt  on  the 
surety.  Thus  the  law  prescribes  a 
period  in  many  parts  of  this  country, 
within  which  claims  against  the  estate 
of  a  deceased  debtor  must  be  pre- 
sented to  his  representatives,  and 
makes  a  failure  to  comply  with  this 
provision,  a  loss  of  the  debt,  if  the  es- 
tate prove  insolvent,  and  in  some  of 
the  states,  even  when  it  does  not. 
But  it  has,  notwithstanding,  been  de- 
cided in  a  number  of  cases,  that  an 
omission  on  the  part  of  the  creditor, 
to  present  his  claim  to  the  representa- 
tives of  a  deceased  principal  debtor, 
will  not  debar  him  from  a  subsequent 
recovery  against  the  surety ;  Sibley  v. 
M'Allaster,  8  New  Hampshire,  389 ; 
Johnson  v.  The  Planters'  Bank,  4 
Smedes  &  Marshall,  165;  Cohea  v. 
The  Commissioners  of  The  Sinking 
Fund,  7  Id.  437. 

But  in  Clark  v.  Hill,  9  Vermont, 
147,  and  M'Collum  v.  Hinckley,  lb. 
143,  it  was  decided,  that  where  the 
law  makes  a  failure  to  present  a  de- 
mand against  the  estate  of  an  insol- 
vent, within  a  specified  time  after  his 


death,  an  extinguishment  of  the  de- 
mand, and  not  merely  of  the  remedy, 
it  cannot  subsequently  be  made  a 
ground  of  recovery  against  the  surety. 
It  has  been  stated  above,  that  the 
surety  may  have  recourse  to  equity, 
to  enforce  the  performance  of  the  con- 
tract by  the  principal,  and  make  the 
creditor  a  party,  iu  order  to  obtain  the 
use  of  his  remedies,  in  furtherance  of 
this  object;  ante,  vol.  1,  p.  144;  2 
American  Leading  Cases,  363,  4th  ed. 
But  although  equity  may  require  the 
creditor  to  place  every  remedy  within 
his  reach,  whether  direct  or  collateral, 
at  the  disposal  of  the  surety,  when  in- 
disposed to  use  them  himself,  it  will 
not  go  further  unless  under  special 
circumstances,  nor  compel  him  to  un- 
dergo the  expense  and  trouble  of  a 
law-suit,  for  the  benefit  of  a  party,  who 
has  shared  in  the  default  constituting 
the  cause  of  action;  2  American  Lead- 
ing Cases,  368,  4th  ed.  This  is  the 
more  just,  because  the  surety  may  at 
any  time,  by  fulfilling  his  obligation 
and  performing  the  contract,  acquire 
the  power  of  proceeding  in  his  own 
name  against  the  principal,  either  at 
law  or  in  equity,  together  with  the  con- 
trol of  all  the  remedies  or  securities  in- 
cident to  the  original  contract ;  ante. 
In  some  special  cases,  however,  as  in 
that  of  bankruptcy,  when  the  surety 
would  be  deprived  of  all  redress,  un- 
less specially  protected,  equity  will 
require  the  creditor  to  prove  the  debt; 
and  when  there  are  strong  grounds 
for  believing  that  the  creditor  has  dis- 
charged the  surety,  by  vitiating  the 
securities  taken  from  the  principal, 
he  may  be  compelled  to  bring  the 
matter  to  a  test,  by  proceeding  on 
them  before  suing  the  surety ;  Hayes 
V.  Ward,  4  Johnson,  Ch.  123.     But 
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from  a  mistaken  apprehension  of 
these,  or  other  authorities,  it  was  de- 
cided by  the  Supreme  Court  of  New 
York,  in  Pain  v.  Packard,  13  John- 
son, 174,  that  equity  would  compel 
the  creditor  to  sue  the  principal  at 
the  request  of  the  surety,  and  would 
hold  the  surety  discharged,  if  this  re- 
quest were  not  complied  with;  and 
that  as  the  relations  of  principal  and 
surety  are  the  same  in  both  jurisdic- 
tions, such  a  defence  is  equally  valid 
at  law.  In  the  subsequent  case  of 
King  v.  Baldwin,  2  Johnson,  Ch. 
554 ;  17  Johnson,  384,  Chancellor 
Kent  denied  the  existence  of  any  ge- 
neral principle,  either  legal  or  equi- 
table, entitling  the  surety  to  throw 
the  burden  of  enforcing  the  perform- 
ance of  the  contract  on  the  principal ; 
but  his  decision  was  reversed  on  ap- 
peal by  the  court  of  errors,  and  the 
doctrine  held  in  Pain  v.  Packard, 
affirmed.  The  decision  thus  made  is 
still  followed  in  New  York,  Penn- 
sylvania, Alabama,  Arkansas,  and 
some  other  states  of  the  Union  ;  The 
Manchester  Iron  Manufacturing  Co. 
V.  Sweeting,  10  Wend.  162 ;  Cope 
V.  Smith,  8  S.  &  K.  110  ;  Hancock 
V.  Bryant,  2  Yerger,  476 ;  Lang  v. 
Brevard,  3  Strobhart,  Equity,  59 ; 
Bruce  V.  Edwards,  1  Stewart,  11 ; 
Goodman  v.  Griffith,  3  Id.  168; 
Thompson  v.  Watson,  10  Yerger,  362 ; 
Hempstead  v.  Watkins,  1  English, 
317 ;  although  it  has  been  decided, 
that  the  surety  will  not  be  discharg- 
ed, unless  the  failure  to  comply  with 
his  request,  has  resulted  in  actual  in- 
jury, which  must  be  shown  by  prov- 
ing that  the  principal  was  solvent 
when  it  was  made,  and  has  become 
insolvent  subsequently  ;  Huffman  v. 
Hulhurt,  13   Wend.   377;    Herrick 


V.  Borst,  4  Hill,  650;  Gardner  y. 
Ferree,  15  S.  &  E.  28  ;  Cope  v.  Smith, 
8  Id.  110;  Merritt  v.  Lincoln,  21 
Barbour,  249;  Weiler  v.  Hoch,  1 
Casey,  525 ;  nor  unless  the  request 
to  sue  is  accompanied  by  an  explicit 
statement,  that  he  will  consider  him- 
self freed  from  liability,  in  case  of 
non-compliance  on  the  part  of  the 
creditor ;  Cope  v.  Smith ;  The  Erie 
Bank  v.  Gibson,  1  Watts,  143;  Wil- 
son V.  Glover,  3  Barr,  404 ;  Greena- 
walt  V.  Kreider,  lb.  264 ;  Lockridge 
V.  Upton,  24  Missouri,  184.  And  it 
does  not  appear  that  any  case  has 
treated  a  request  to  sue  the  principal, 
as  a  bar  to  the  institution  of  a  con- 
temporaneous action  against  the  sure- 
ty, or  as  furnishing  any  reason,  why 
legal  proceedings  should  not  be  car- 
ried simultaneously  to  judgment  and 
execution  against  both ;  2  American 
Leading  Cases,  869,  4th  ed. 

Although  the  limitations  imposed 
on  the  doctrine  of  Pain  v.  Packard, 
by  the  subsequent  decisions  in  New 
York  and  Pennsylvania,  have  dimin- 
ished the  danger  which  it  might  other- 
wise have  occasioned,  it  is  not  the  less 
radically  unsound  in  point  of  princi- 
ple ;  and  it  has  accordingly  been  re- 
jected in  most  of  the  other  states  of  the 
Union  ;  Huhhard  v.  Davis,  1  Aiken, 
296 ;  Montpelier  Bank  v.  Dixon,  4 
Vermont,  587;  Page  v.  Webster,  \b 
Maine,  249  ;  Mahurin  v.  Pearson,  8 
New  Hampshire,  539 ;  Bull  v.  Allen, 
19  Conn.  101;  Pintard  v.  Davis,  1 
Spencer,  205;  1  Zabriskie,  682; 
Oarr  v.  Howard,  8  Blackford,  190 ; 
Groughton  v.  Duval,  3  Call,  60 ; 
Dennis  v.  Rider,  2  M'Lean,  451 ; 
Jenkins  v.  Clark,  7  Hammond,  72-; 
Baldwin  v.  Tlf,e  Western  Reserve 
Bank,  5  Id.  276.    But  as  it  furnishes 
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a  convenient  mode  of  enabling  the 
surety  to  bring  the  engagements  into 
which  he  has  entered  with  the  credi- 
tor to  a  crisis,  it  has  been  adopted  in 
some  of  the  states  by  the  legislature, 
although  rejected  by  the  courts,  and 
has  led  to  the  passage  of  special  en- 
actments, making  it  the  duty  of  the 
creditor  to  proceed  against  the  princi- 
pal, within  a  reasonable  time  after  re- 
ceiving a  notice  to  that  effect  from 
the  surety ;  Wright  v.  Stockton,  5 
Leigh,  153 ;  Parrish  v.  Gray,  1  Hum- 
phreys, 88 ;  JBraman  v.  Mowk,  1 
Blackford,  393 ;  Reid  v.  Cox,  2  Id. 
312;  Moreland  v.  The  State  Bank, 
1  Breese,  207  ;  Towns  v.  Riddle,  2 
Alabama,  694 ;  Soward  v.  Brown, 
3  Greorgia,  523 ;  Bolton  v.  Lunday, 
6  Missouri,  46 ;  Christy  v.  Home,  24 
Id.  242 ;  Lockridge  v.  Upton,  lb. 
184;  Nichols  v.  McDowell,  14  B. 
Monroe,  6. 

It  has  already  been  stated,  that  al- 
though the  creditor  is  under  no  obli- 
gation to  use  the  remedies  for  the  re- 
covery of  the  debt  himself,  he  is 
bound  not  to  take  any  course,  which 
can  interfere  with  their  use  by  the 
surety,  or  render  them  less  effectual 
for  his  protection.  It  necessari- 
ly follows,  that  if  the  creditor  give 
time  to  the  principal,  that  is,  if  he 
enter  into  a  valid  agreement  to  for- 
bear proceeding  on  the  contract,  or 
adopt  any  other  course,  which  ope- 
rates as  a  suspension  of  the  right  to 
enforce  it,  he  will  extinguish  the  lia- 
bility of  the  surety.  For,  under 
these  circumstances,  the  right  of  the 
principal  to  delay  the  fulfilment  of 
the  contract,  becomes  inconsistent 
with  that  of  the  surety,  to  resort  to 
equity  to  enforce  its  punctual  per- 
formance, or  to   perform  it  himself, 


and  then  sue  for  indemnity  at  law. 
It  is  accordingly  well  settled,  by  a 
number  of  decisions,  greater  perhaps 
than  exist  on  any  other  point  of  law, 
that  any  act  of  the  creditor,  by  which 
he  precludes  himself  from  insisting  on 
the  fulfilment  of  the  contract  in  its  ori- 
ginal form,  or  entitles  the  latter  to  claim 
an  exemption  from  performance  dur- 
ing an  appreciable  interval  of  time, 
however  small,  will  enure  as  a  discharge 
of  the  liability  of  the  surety;  Miller 
V.  M'Can,  7  Paige,  452;  Bangs  v. 
Strong,  11  Id.  11;  7  Hill,  250; 
Rathbone  v.  Warren,  10  Johns.  587  ; 
Huffman  v.  Hulbert,  13  Wend.  377; 
Huhhell  V.  Carpenter,  5  Barbour, 
526;  Greelyy.  Dow,  2  Metcalf,  176; 
Bundas  v.  Sterling,  4  Barr,  73 ;  The 
Manufacturers  &  Mechanics  Bank 
V.  The  Bank  of  Pennsylvania,  7  W. 
&  S.  335 ;  Austen  v.  Dorwin,  21  Ver- 
mont, 38 ;  The  Grafton  Bank  v. 
Woodward,  5  New  Hampshire,  99  ; 
Bailey  v.  Adams,  10  Id.  162 ;  The 
Savings  Bank  v.  Ela,  11  Id.  335 ; 
The  Merrimack  Bank  v.  Brown,  12 
Id.  320 ;  Fowler  v.  Brooks,  13  Id. 
240  ;  M'  Comb  v.  Kilridge,  14  Ohio, 
348;  The  Branch  Bank  of  Mobile 
V.  James,  Alabama,  949 ;  Chute  v. 
Pattee,  37  Maine,  102.  It  is  not  ne- 
cessary, to  produce  this  result,  that 
the  debt  should  be  actually  suspend- 
ed; it  is  enough,  that  there  be  a 
valid  agreement  to  suspend  it,  which 
will  be  regarded  as  executed  by  chan- 
cery, although  it  may  be  only  execu- 
tory at  law ;  Austin  v.  Dorwin.  The 
effect  will  be  the  same,  when  the  cre- 
ditor and  principal  agree  that  some- 
thing else  and  materially  different, 
shall  be  substituted  for  that  which  was 
stipulated  for  in  the  first  instance; 
for  the  surety  is  not  bound  to  per- 
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form  the  new  contract,  to  which  he 
has  not  given  his  assent,  and  can  no 
longer  insist  on  the  performance  of 
the  old  one  by  the  principal ;  Mayhew 
V.  Boyd,  5  Maryland,  102;  Gass  y. 
Stinson,  2  Sumner,  453 ;  Sasscer  v. 
Young,  6  Gill  &  J.  243 ;  Wafriss  v. 
Pierce,  32  N.  Hamp.  560.  He  is,  there- 
fore, entitled  to  oppose  a  suit  brought 
on  the  former,  as  not  bound  by  its 
terms,  and  on  the  latter,  because  a  re- 
covery upon  it  would  either  leave  him 
without  indemnity,  or  make  the  prin- 
cipal indirectly  liable  on  a  contract, 
which  has  ceased  to  be  binding.  This 
reason  applies,  whether  the  alteration 
in  the  contract  of  the  principal  is  in 
point  of  substance,  or  of  time,  which 
is  held  in  this  case,  both  by  law  and 
equity,  to  be  matter  of  substance.  The 
principle  is  independent  of  the  form 
of  the  contract,  and  of  whether  the 
surety  has  bound  himself  jointly  with 
the  principal,  or  by  a  distinct  and  sev- 
eral obligation ;  and  hence  the  exten- 
sion or  variation  of  a  debt  or  agree- 
ment will  discharge  third  parties  who 
have  given  their  notes  as  collateral  se- 
curity for  its  performance  or  payment, 
unless  they  are  made  acquainted  with 
the  change,  and  signify  their  consent 
or  acquiescence;  Bingham  v.  Went- 
worth,  11  Gushing,  123. 

The  double  relation  which  the  surety 
holds  to  the  contract,  being  primarily 
liable  as  it  regards  the  creditor,  and 
merely  a  guarantor,  with  respect  to 
the  principal,  pervades  the  whole 
course  of  judicial  reasoning  on  this 
subject,  and  must  be  kept  steadily  in 
view,  in  order  to  understand  its  con- 
clusions. It  has  been  seen,  that  when 
the  default  of  the  creditor  merely  con- 
cerns the  collateral  remedies  for  the 
debt,  the  discharge  of  the  surety  will 


depend  upon  the  existence  of  injury, 
and  will  only  go  to  the  extent  of  the 
injury  suffered  ;  ante,  553.  But  when 
the  contract  is  varied  either  in  time 
or  mode  of  performance,  the  surety  is 
debarred  from  enforcing  it  in  its  ori- 
ginal form  against  the  principal,"  and 
equity  will  not  stop  to  inquire  whether 
that  which  has  been  substituted  in  its 
stead,  is  more  or  less  beneficial ;  May- 
hew  V.  Boyd,  5  Maryland,  102;  2 
American  Leading  Cases,  425,  4th  ed. 
This  conclusion  has  been  questioned 
as  being  technical  rather  than  equit- 
able ;  Hulme  v.  Coles,  2  Simons,  12 ; 
Ghan  V.  Niemcewiz,  8  Paige,  614; 
but  is  too  well  established  to  be  con- 
troverted or  disregarded;  Pipkin  v. 
Bond,  5  Iredell,  Equity,  91 ;  MiUer 
V.  M'Oan,  7  Paige,  452;  Bangs  v. 
Strong,  11  Id.  11;  7  Hill,  250; 
Comegys  v.  Booth,  5  Sewart,  14; 
Davis  V.  The  People,  1  Illinois,  409 ; 
Rathhun  v.  Warren,  10  Johnson, 
587  ;  Huffman  v.  Hurlburt,  13  Wend. 
377 ;  Bethune  v.  Dozier,  10  Georgia, 
235. 

Although  the  discharge  of  the 
surety  by  time  given  to  the  principal, 
grows  out  of  the  disturbance  of  the 
relations  between  them,  it  may  occur 
even  when  the  surety  has  made  him- 
self answerable  solely  at  the  request 
of  the  creditor,  and  without  the  wish 
or  knowledge  of  the  principal.  For, 
although  the  law  will  not  aflFord  any 
indemnity  to  one  who  has  made  him- 
self liable  for  the  debt  of  another, 
without  his  assent,  yet  equity  will 
regard  the  assumption  of  such  a  lia- 
bility followed  by  payment,  as  a  pur- 
chase of  the  debt,  and  as  entitling  the 
purchaser  to  protection,  against  subse- 
quent acts  tending  to  impair  the  value 
of  what  he  has  purchased.     And  as 
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the  right  of  discharge  is  founded  upon, 
and  a  mere  corollary  to  that  of  subro- 
gation, it  extends  beyond  the  relation 
of  principal  and  surety,  and  will  arise 
whenever  the  right  to  be  subrogated 
exists  on  the  one  side,  and  is  wrong- 
fully destroyed  or  violated  on  the  other; 
ante,  vol.  2,  p.  230,  271.  If,  there- 
fore, a  creditor  vary  the  contract  with 
the  debtor,  he  will  discharge  every 
one  who  has  made  himself  liable  for 
the  debt,  although  at  his  request,  and 
not  at  that  of  the  debtor ;  Carter  v. 
Jones,  5  Iredell,  Equity,  195;  Mat- 
thews V.  Aiken,  1  Comstoek,  595; 
Talmage  v.  Burlingnme,  9  Barr,  21 ; 
Peake  v.  Dorwin,  25  Vermont,  28. 

As  the  discharge  of  the  surety  by 
the  variation  of  the  contract,  is  not 
dependent  upon  whether  it  is  produc- 
tive of  injury,  it  may  perhaps  take 
place,  even  when  he  has  received  an 
iudemnity  from  the  principal ;  Myers 
V.  Welles,  5  Hill,  436.  But  it  is  cer- 
tain, that  he  cannot  claim  such  a  dis- 
charge in  any  ease,  without  doing 
equity,  and  surrendering  to  the  credi- 
tor all  the  property  or  securities^  which 
he  has  received  from  the  principal  on 
account  of  the  debt;  Garrigan  v. 
Noble,  9  Barr,  366  ;  Smith  v.  Steele, 
25  Vermont,  427 ;  Bayclen  v.  Brown, 
18  Alabama,  641 ;  Moses  v.  Murga- 
troyd,  1  Johnson,  Ch.  119 ;  Chilton 
v.  Rohhins,  4  Alabama,  223;  East- 
man V.  Foster,  8  Metcalf,,  19 ;  Curtis 
V.  Tyler,  9  Paige,  432;  Tail  v. 
Foster,  4  Comstoek,  312;  for  these 
are  a  trust  for  the  creditor,  which 
equity  will  enforce  for  his.  benefit; 
Paris  V.  Hulett,  26  Vermont,  308; 
ante,  vol.  1,  p.  164. 

The  surety  will  be  discharged  if  the 
right  of  the  creditor  to  enforce  the 
debt  be   suspended  for   any  definite 
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period,  however  short;  and  a  suspen- 
sion for  a  day  will  have  the  same 
effect,  as  if  it  were  for  a  month  or  a 
year ;  Pipkin  v.  Bond,  5  Iredell,  Eq. 
91 ;  Bangs  v.  Strong,  7  Hill,  250 ; 
Fellows  V.  Prentiss,  3  Denio,  512 ; 
Okie  V.  Spencer,  2  Wharton,  253. 
But  the  surety  will  not  he  exonerated, 
unless  the  agreement  of  the  creditor 
for  forbearance  is  sufficiently  certain 
to  bind  him  to  delay,  as  between  him- 
self and  the  principal.  Although, 
therefore,,  a  promise  not  to  bring  suit 
on  the  contract  during  a  time  certain, 
or  susceptible  of  being  reduced  to  cer- 
tainty, as  for  instance  a  reasonable 
time,  will  be  a  discharge,  a  promise 
of  indulgence,  although  followed  by 
actual  indulgence,  and  made  upon 
sufficient  consideration,  will  not,  when 
general  in  its  terms,  and  determinable 
at  the  pleasure  of  the  promisor;  Miller 
V.  Stem,  2  Barr,  286 ;  Creath's  Adm'r 
V.  Sims,  5  Howard,  192 ;  Norris  v. 
Crummey,  2  Kandolph,  323 ;  Alcock 
V.  HiU,  4  Leigh,  622 ;  Chichester  v. 
Mason,  7  Id.  244 ;  Amistead  v.  Wal- 
lace, 2  Patton  &  Heath,  504 ;  Newell 
V.  Earner,  4  Howard,  (Miss.)  684; 
Parnell  v.  Price,  3  Richardson,  121 ; 
The  Bank  of  Utica  v.  Ives,  17  Wend. 
501;  The  Board  of  Polices.  Coving- 
ton, 24  Mississippi,  470.  The  test  in 
all  cases  is,  whether  the  creditor  would 
have  made  himself  liable  to  the  prin- 
cipal, by  proceeding  against  him,  im- 
mediately after  giving  the  promise  of 
forbearance,  for  if  he  would  not,  there 
can  be  no  discharge  of  the  surety; 
Philpot  V.  Briant,  4  Bingham,  717; 
Reynolds  v.  Ward,  5  Wend.  501 ; 
Leavett  v.  Savage,  16  Maine,  27 ; 
Harnsberger's  Ex'ry.  Geiger's  Adm'r, 
3  Grattan,  144.  An  agreement  to 
wait  for  a  definite  period,  and  a  suffi- 
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cient  consideration  to  support  that 
agreement,  are,  therefore,  indispen- 
sable ingredients  in  a  defence  found- 
ed on  an  allegation  that  time  has  been 
given  to  the  principal  debtor ;  Draper 
V.  Romeyn,  18  Barbour,  166;  Clarke 
County  V.  Covington,  26  Mississippi, 
470  J  Chichester  v.  Mason  ;  Wheler  v. 
Washlurne,  24  Vermont,  293. 

In  order,  moreover,  to  discharge  the 
surety  on  the  ground  of  the  postpone- 
ment of  the  period,  at  which  the  prin- 
cipal can  be  compelled  to  perform  the 
contract,  it  must  appear  that  it  has 
actually  been  postponed ;  and  an  agree- 
ment between  him  and  the  creditor 
for  the  confession  of  judgment,  with 
a  stay  of  execution,  will  not  be  a  dis- 
charge of  the  surety,  when  it  appears 
that  judgment  could  not  have  been 
obtained,  and  execution  issued  as  soon, 
without  the  aid  of  the  agreement,  so 
that  the  remedy  on  the  contract  has, 
in  point  of  fact,  been  accelerated,  and 
not  retarded;  Barker  v.  M'Clure,  2 
Blackford,  14 ;  Hallett  v.  Holmes,  18 
Johnson,  28 ;  Fletcher  v.  Gamble,  3 
Alabama,  335;  Suydam  v.  Vance,  2 
M'Lean,  99 ;  Price  v.  Edmunds,  10 
B.  &  C.  578 ;  Eulme  v.  Coles,  2  Si- 
mons, 12.  And  it  has  been  said,  that 
a  variation  of  the  contract  will  not  dis- 
charge the  surety  if  wholly  imma- 
terial, nor,  when  it  is  apparent  that  he 
could  not  have  been  a  loser  by  it  in 
any  particular;  Hollier  v.  Eyre,  9 
C1...&  F.  1,  52.  But  every  agreement 
.for  the  delay  either  of  judgment  or 
execution,  is  a.  prima  facie  discharge 
of  .Ihe  surety,  which  can  only  be  re- 
butted by  showing,  that  no  delay  has 
in  fact  been  occasioned;  and  the 
courts  have  in  some  cases  refused  to 
enter  upon  an  investigation  of  this 
question,  or  to  allow  the  creditor  to 


show,  that  time  has  been  gained  by 
the  apparent  delay;  Clippinger  v. 
Crepps,  2  Watts,  45 ;  Bower  v.  Tier- 
mann,  3  Denio,  378 ;  Young  v.  Little- 
john,  2  Hawks,  526;  Comegys  v. 
Booth,  3  Stewart,  14. 

It  seems  to  be  well  settled,  that  an 
agreement  to  give  time  to  the  princi- 
pal, or  to  vary  the  contract  in  any 
other  particular,  will  not  discharge 
the  surety,  when  made  with  a  reser- 
vation of  his  rights  ;  for,  under  these 
circumstances  he  is  still  entitled  to 
compel  the  principal  to  perform  the 
contract,  as  it  stood  originally,  or  to 
perform  it  himself,  and  then  claim  an 
indemnity.  The  only  mode  in  which 
he  can  be  affected  by  such  an  agree- 
ment, is  through  the  delay,  which  it 
may  induce  on  the  part  of  the  credi- 
tor. And  as  the  latter  is  not  bound 
by  any  obligation  to  diligence,  there 
can  be  no  right  to  complain  of  his  en- 
tering into  an  agreement  for  delay, 
which  is  confined  in  its  operation  to 
himself,  and  does  not  tie  the  hands 
of  the  surety ;  Clagett  v.  Salmon, 
5  Gill  &  Johnson,  314 ;  Bangs  v. 
Strong,  10  Paige,  11;  ProutY.  Tlie 
Branch  Bank,  7  Alabama,  309 ;  Yiele 
V.  Eoag,  24  Vermont,  46.  The  re- 
sult will,  moreover,  it  would  seem,  be 
the  same,  where  the  creditor  reserves 
the  right  to  proceed  against  the  sure- 
ty, which  necessarily  implies  that  the 
surety  may  secure  himself,  by  pro- 
ceeding against  the  principal;  Ni- 
cholls  V.  Morris,  3  B.  &  Ad.  41; 
Eubhell  V.  Carpenter,  1  Selden,  171 ; 
SoMer  V.  Loring,  6  Gushing,  537 ; 
Kearsley  v.  Cole,  16  M.  &  W.  128. 

It  is  sufficiently  obvious,  that  the 
surety  will  not  be  discharged  by  any 
variation  of  the  contract,  to  which  he 
has  assented,  whether  his  assent  be 


REES     V.     BERRINGTON. 


563 


given  at  the  time  of  entering  into  the 
contract  or  subsequently ;  Jieddish  v. 
Watson,  5  Ohio,  510  ;  Baldwin  v. 
The  Western  Reserve  Bank,  5  Id. 
273 ;  Hunter  v.  Jett,  4  Randolph, 
104;  Suydam  y.  Vance,  2  M'Lean, 
99 ;  Amnions  v.  Whitehead,  31  Mis- 
sissippi, 99 ;  Bruen  v.  Marquand,  17 
Johnson,  58 ;  Hollier  v.  Eyre,  9 
Clarke  &  F.  1;  and  whether  it  is  ex- 
pressed in  terms,  or  implied  from  gene- 
ral usage,  or  the  course  which  has  been 
pursued  previously  by  the  contract- 
ing parties;  The  Strafford  Bank  v. 
Crosby,  8  Maine,  191;  Alcock  v. 
EUl,  4  Leigh,  622. 

Thus  one  of  the  makers  of  a  note, 
who  has  signed  it  as  surety,  with  a 
view  to  its  being  discounted  at  bank, 
for  the  benefit  of  the  principal,  will 
not  be  discharged  by  its  renewal  at 
maturity,  without  his  assent,  if  he 
knew  at  the  time  of  signing  it,  that 
the  course  of  business  in  the  part  of 
the  country,  where  the  transaction 
happened,  was  to  renew  all  such  notes 
upon  receiving  part  payment  of  the 
principal,  or  even  in  consideration  of 
the  payment  of  interest  in  advance,  for 
the  period  for  which  the  renewal  is 
effected;  The  Strafford  Bank  v. 
Crosby,  8  Maine,  191  ;  The  Free- 
man's Bank  v.  Rollins,  13  Id.  202 ; 
Crosby  V.  Wyatt,  23  Id.  156 ;  The 
Oxford  Bank  v.  Lewis,  8  Pick.  458 ; 
The  Blackstone  Bank  v.  Hill,  10  Id. 
129.  But  to  raise  an  implied  assent 
to  such  a  variation  of  the  original 
contract,  the  course  of  business  relied 
on  to  prove  it,  must  be  clearly  shown 
to  exist,  and  to  have  been  known  to 
the  surety ;  Crosby  v.  Wyatt,  10  New 
Hampshire,  318;  The  Savings  Bank 
V.  Ela,  11  Id.  885. 

To  make  a  gift  of  time  a  discharge 


of  the  surety,  time  must  have  been 
given,  that  is,  something  must  have 
been  done,  varying  the  legal  or  equi- 
table liability  of  the  principal,  and 
entitling  him  to  postpone  the  perform- 
ance of  the  contract  to  a  period  more 
remote  than  that  originally  fixed  for 
its  fulfilment.  Hence,  a  promise  for 
forbearance  on  the  part  of  the  credi- 
tor, will  not  enure  as  an  exoneration 
of  the  surety,  although  put  in  the 
form  of  a  contract,  if  it  want  any  of 
the  characteristics  necessary  to  make 
it  effectual  as  such,  and  render  it  le- 
gally binding.  The  question  in  every 
such  case  is,  whether  the  agreement 
to  give  time,  or  to  vary  the  contract 
in  any  other  particular,  could  have 
been  enforced  by  the  principal  against 
the  creditor,  either  as  a  defence,  or  as 
a  cause  of  action,  for  if  it  could  not, 
there  will  be  no  discharge  of  the  sure- 
ty ;  Draper  v.  Romeyn,  18  Barbour, 
166.  This  definition  was  cited  and 
adopted  by  Isham,  J.,  in  delivering 
the  opinion  of  the  Supreme  Court  of 
Vermont,  in  Wheeler  v.  Washburn, 
24  Vermont,  293,  and  would  seem  to 
be  well  founded  in  the  general  course 
of  decision.  In  the  absence  of  a  seal, 
or  of  a  sufficient  consideration,  a 
new  agreement  between  the  creditor 
and  principal,  is  necessarily  inopera- 
tive for  all  purposes,  and  cannot, 
therefore,  be  set  up  as  a  defence  to 
a  suit  on  the  original  contract,  whe- 
ther brought  against  the  principal  or 
the  surety ;  M'Lemore  v.  Powell,  12 
Wheaton,  554 ;  Creaih's  Adm'rs  v. 
Sims,  5  Howard,  192 ;  Bailey  v. 
Adams,  10  New  Hampshire,  162 ; 
Blackstone  Bank  v.  Hill,  10  Pick. 
129;  Bagley  v.  Buzzell,  19  Maine, 
88  ;  Wayne  v.  Eirby,  2  Bailey,  551 ; 
Rhoads  v.  Frederick,  8  Watts,  448 ; 
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Payne  v.  Tlie  Commercial  Banh  of 
Natchez,  6  S.  &  M.  24  ;  Wellington  v. 
Gary,  7  Id.  522  ;    Clarhe   County  v. 
OoviK^'foj!,  26  Mississippi,  470;  JbsZ^ji 
T.  Smith,  13  Vermont,  353  ;    Waters 
V.   Simpson,  2  Gilmore,  576 ;  Bra- 
man   V.  Howh,    1   Blackford,   892 ; 
Coman  v.  The  State,  4  Id.  241 ;  Bar- 
ter V.  Moore,  5  Id.  367 ;  Parnell  v. 
Price,  3  Richardson,  121 ;  Miller  v. 
>S^<eOT,  2  Barr,  286 ;  Munford  v.  TAe 
Overseers  of  the  Poor,  2  Randolph, 
313  ;  Harnsberger' s  Ex'r  v.  Geiger's 
Ad'r,  3  Grattan,  144;  Reynolds  v. 
Ware?,  5  Wend.  501 ;  Bank  of  Utica 
V.  /«;es,  17  Id.  501 ;  Hunter's  Ad'r 
y.  Jett,  4  Randolph,    104 ;    M'Ein- 
ney's  Ex'r  v.  Waller,  4  Leigh,  434 ; 
Alcocic  V.  ^«,  4  Id.  622;  Nichols 
V.  Douglass,  3  Missouri,  49  ;  Leavitt 
V.  Savage,  16  Maine,  72 ;    Jenkins 
V.  C'ferZ;,  7  Ohio,  72  ;   The  Farmers 
Bank  of  Canton  y.  Reynolds,  13  Id. 
84;  M' Canon   v.   Bennett,    13  New 
Hampshire,  328 ;  Bailey  v.  J.c?aws, 
10  Id.  162 ;  Stowell  v.  Goodenow,  31 
Maine,  5S8  ;   Shook  v.  T'Ae  *S'i!a<e,  6 
Indiana,  113 ;  Marshall  v.  Aiken,  25 
Vermont,  328 ;   Turrill  v.  Boynton, 
23  Id.  142.     What  should  be  held  a 
sufficient  consideration,   depends  on 
those  rules  by  which   sufficiency  of 
consideration  is  regulated  when  other 
contracts  are  in  question;  2  Ameri- 
can Leading  Cases,  416,  4th  ed. ;  but 
it  may,  in  general,  be  observed,  that 
a  mutual  agreement,  that  a  new  right 
shall   be  enjoyed   in   return  for  the 
abandonment  of   one  which  existed 
previously,  will  always  carry  with  it 
a  sufficient   consideration,   and   that 
when  a  consideration  is  sufficient  in 
point  of  law,   equity  will   hold  the 
surety  discharged,  without  regard  to 
its  adequacy ;  Whittle  v.  Skinner,  23 


Vermont,  531.     Hence,  a  promise  by 
the  principal,  to  pay  part  the  day  be- 
fore the  whole  is  payable,  will  sustain 
a  reciprocal  promise,  not  to  demand 
the  residue,  and  release  the  surety 
Uhler  V.   Applegate,    2  Casey,  140 
Austin  V.  Dowin,  21  Vermont,  38 
although  no  consideration  can  grow 
out  of  the  payment,  or  out  of  a  pro- 
mise to  pay  part  of  a  debt  which  is  due 
and  payable ;  M'  Cann  v.  Dermott,  13 
New  Hampshire,  528.    And  the  sure- 
ty will  not  be  discharged  in  any  case, 
unless  the  agreement  has  been  so  far 
performed  or  completed,  that  it  could 
be    enforced    by    the    principal,    if 
violated  by  the  creditor;    Vernon  v. 
Tiirley,  1  M.  &  W.  316;  and  when 
the  consideration  or  condition  of  the 
agreement  is   performance,   and  not 
merely  a  promise  to  perform,  actual 
performance  will  be  necessary  to  ex- 
oneration ;    Leavitt   v.    Savage,   16 
Maine,  72. 

It  necessarily  follows,  from  what 
has  been  said,  that  the  surety  will 
not  be  freed  from  liability,  when 
the  agreement  is  illegal,  in  conse- 
quence of  the  usurious  nature  of  the 
consideration  ;  Vilas  v.  Jones,  1  Corn- 
stock,  274 ;  Schroeppel  v.  Shaw,  5 
Barbour,  S.  C.  580;  Pyle  v.  Bestock, 
10  Alabama,  589;  11  Id.  256;  Tu- 
dor V.  Goodloes,  1  B.  Monroe,  322 ; 
Pyke\.  Clark,  3  Id.  262;  Scott  ^. 
Hull,  6  Id.  285 ;  Anderson  v.  Man- 
non,  7  Id.  217  ;  Standclift  v.  Allen, 
14  Vermont,  258 ;  when  it  is  invali- 
dated by  the  Statute  of  Frauds ;  Agee 
V.  Steele,  8  Alabama,  948 ;  or  when 
it  has  never  taken  effect  from  the  fail- 
ure or  non-performance  of  a  condition 
precedent ;  Payne  v.  The  Commercial 
Bank,  6  Smedes  &  Marshall,  24; 
Harnsberger' s  Ex'r  v.  Geiger's  Ad'rs, 
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3  Grrattan,  144;  HolKer  v.  Ej/re,  9 
Clarke  &  F.  1,  52.  Acts  done  under 
an  illegal  agreement,  or  an  agreement 
destitute  of  legal  validity,  may,  how- 
ever, result  in  a  new  and  valid  exe- 
cuted contract,  and  thus  have  an  ef- 
fect which  could  not  have  been  pro- 
duced by  the  agreement  itself,  while 
still  executory ;  and  hence,  an  agree- 
ment for  delay,  made  on  Sunday,  in 
consideration  of  a  payment  to  be  made 
at  a  subsequent  period,  will  discharge 
the  surety,  if  the  payment  be  made, 
even  when  the  agreement  was  origi- 
nally void;  Uhler  v.  Appleyate,  2 
Casey,  140 ;  and  the  same  thing  hag 
been  held  of  the  execution  of  an  agree- 
ment, void  for  usury,  by  actual  pay- 
ment of  the  usurious  interest ;  Vilas 
V.  Jones,  10  Paige,  76;  Austin  v. 
Dorwin,  21  Vermont,  38;  Turrill  v. 
Boynton,  23  Id.  142 ;  on  the  ground 
that  the  right  to  set  up  the  illegality 
of  a  usurious  payment,  in  avoidance  of 
the  contract  under  which  it  is  made, 
belongs  to  the  party  who  makes  the 
payment,  and  not  to  those  by  whom 
it  is  received;  Armistead  v.  Ward, 
2  Patton  &  Heath,  504 ;  La  Farge 
V.  Eerter,  5  Selden,  241 ;  although 
this  latter  proposition  has  been  ques- 
tioned; Vilas  V.  Jones,  1  Comstock, 
274 ;  and  would  seem  not  to  be  ap- 
plicable, unless  the  usury  is  paid  in 
advance,  or  before  the  expiration  of 
the  period  during  which  the  creditor 
has  promised  to  forbear;  Vilas  v. 
Jones;  Pyke  v.  OlarJc,  3  B.  Monroe, 
262 ;  Scott  V.  Hill,  6  Id.  285  ;  Pat- 
ton  V.  Shanklin,  14  Id.  325 ;  2  Am. 
Lead.  Gas.  420,  4th  ed. 

An  agreement  with  the  principal 
to  vary  the  contract,  must  obviously 
be  equally  ineffectual,  as  a  legal  dis- 
charge of  the  surety,  whenever  it  is 


legally  inoperative,  whatever  the  cause 
which  interferes  with  its  operation. 
And  as  the  obligation  of  a  contract 
under  seal  cannot  be  varied  at  com- 
mon law,  without  resorting  to  means 
of  the  same  efficacy  as  those  from 
which  it  is  derived,  it  has  been  held, 
that  a  parol  variation  of  a  sealed  in- 
strument cannot  be  enforced  at  law 
by  the  principal ;  Cordwent  v.  Hunt, 
8  Taunton,  596;  West  v.  Blakeway, 
2  M.  &  G.  729,  and  cannot,  therefore, 
enure  as  a  legal  discharge  of  the  sure- 
ty, although  it  will  be  effectual  in 
equity,  when  founded  upon  a  suflBci- 
ent  consideration ;  Davey  v.  Pren- 
dergrass,  5  B.  &  Aid.  187 ;  Locke  v. 
The  United  States,  3  Mason,  446; 
Steptoe's  Ad'r  v.  Harvey,  7  Leigh, 
501 ;  Tate  v.  Wymond,  7  Blackford, 
240 ;  Garr  v.  Howard,  8  Id.  190 ; 
Yates  V.  Donaldson,  5  Maryland,  389 ; 
Devers  v.  Ross,  10  Grattan,  252. 

It  has,  notwithstanding,  been  held 
by  many  of  the  tribunals  of  this 
country,  that  although  the  obligation 
of  a  sealed  contract  cannot  be  varied 
or  discharged  by  an  agreement  of  less 
solemnity,  the  rights  which  it  confers 
may  be  waived  by  the  party  entitled 
to  enforce  them  ;  and  that  when  he 
has  authorized  or  sanctioned  a  non- 
performance of  the  contract,  he  can- 
not recover  for  a  breach  while  the  as- 
sent thus  given  remains  unrevoked ; 
Fleming  v.  Gilbert,  3  Johnson,  528  ; 
Langwortliy  v.  Smith,  2  Wend.  587; 
Leavitt  V.  Savage,  16  Maine,  72 ; 
Marshall  v.  Craig,  1  Bibb,  379;  2 
American  Lead.  Cases,  773,  4th  ed. 
Hence,  a  license  or  dispensation  to 
depart  from,  or  violate  the  terms  of  a 
specialty,  acted  upon  by  the  principal, 
to  the  injury  of  the  surety,  may,  no 
doubt,  operate  as  a  defence  against 
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the  creditor;  and  in  Johnson  v.  Mills, 
10  Gushing,  503,  the  sureties  in  a  bond 
given  by  a  collector  of  taxes,  to  a  town 
treasurer,  were  held  to  be  discharged, 
by  proof  that  the  collector  bad  called 
to  pay  over  the  amount  which  he  had 
received,  an  d  had  been  told  by  the  trea- 
surer, that  he  might  retain  the  money 
for  the  present,  and  use  it  for  his  own 
purposes.  Even  when  the  license 
thus  given  is  without  consideration, 
and  revocable  at  pleasure,  it  will  be 
sufficient  to  discharge  a  surety,  whose 
liability  is  merely  that  of  a  guarantor, 
for  he  can  neither  be  made  answerable 
for  the  breach  at  the  time  fixed  for 
performance,  which  the  creditor  has 
authorized,  nor  for  a  subsequent  de- 
fault, because  he  has  only  guaranteed 
a  performance  at  the  time ;  The 
United  States  v.  Howell,  4  W.  C.  C. 
E.  620. 

But  when  the  surety  has  under- 
taken to  perform  the  contract  himself, 
and  not  merely  that  it  shall  be  per- 
formed by  the  principal,  he  will  not 
be  discharged,  unless  his  right  to  en- 
force its  performance  by  the  latter, 
has  been  impaired  or  suspended.  A 
parol  dispensation  with  the  perform- 
ance of  a  sealed  contract,  will  not 
therefore  exonerate  a  surety,  who  has 
made  himself  directly  liable  for  its 
performance,  unless  founded  upon  a 
consideration.  But  when  thus  sup- 
ported, it  will  be  equitably,  if  not  le- 
gally, binding  as  a  contract,  and  will 
discharge  the  surety  in  equity,  and  in 
most  of  the  states  of  this  country,  at 
law,  by  precluding  him  from  enforc- 
ing the  original  contract  against  the 
principal;  Smith  y.  Tunno,  IM'Cord, 
Ch.  443 ;  The  Bank  of  Stubenville  v. 
Leavitt,  5  Ohio,  207 ;  The  Bank  of 
Stubenville  v.  Socfe,  6  Id.  17;  Artcher 


V.  Douglass,  5  Denio,  509  ;  Dickerson 
V.  The  Commissioners,  6  Indiana,  128. 
Much  of  the  confusion  which  exists 
on  this  point,  has  arisen  from  suppos- 
ing, that  the  surety  will  not  be  dis- 
charged unless  the  contract  with  the 
creditor  is  actually  varied,  while  the 
truth  would  seem  to  be,  that  all  that 
is  required  is  an  agreement  to  vary  it, 
which  would  give  rise  to  an  action  if 
broken  ;  Dickerson  v.  The  Commis- 
sioners, ante. 

It  has  been  held  on  several  occa- 
sions, for  reasons  not  unlike  those 
which  prevail  when  sealed  instru-ments 
are  in  question,  that  the  equity  of  the 
surety  terminates,  with  regard  to  the 
creditor,  as  soon  as  a  judgment  is  ob- 
tained against  him  by  the  latter,  and 
the  prior  obligation  is  merged  in  the 
new  one  created  by  the  law ;  LaFarge 
V.  Herter,  3  Denio,  157  ;  Naylor  v. 
Moody,  3  Blackford,  92  ;  Deherry  v. 
Adams,  9  Yerger,  52;  Findlay's 
Ex'rs  V.  The  Bank  of  the  United 
States,  2  M'Lean,  44 ;  Bay  v.  Tall- 
madge,  5  Johns.  Ch.  305;  while  it 
was  said  in  the  recent  cases  of  Mar- 
shall V.  Aiken,  25  Vermont,  328,  and 
Derrick  v.  The  Ocean  County  Bank, 
1  Williams,  584,  that  a  defence  found- 
ed on  time  given  to  the  principal,  will 
not  avail  the  surety  after  judgment,  at 
law,  whatever  may  be  its  effect  in 
equity.  But  as  the  equity  of  the 
surety  against  the  creditor,  is  founded 
upon  that  which  subsists  between  him- 
self and  the  principal,  and  as  this  un- 
questionably survives  the  judgment, 
there  is  every  reason  why  it  should 
uphold  the  other,  nor  is  it  easy  to  see 
why  the  creditor  should  be  better  en- 
titled to  disregard  the  equitable  rights 
of  the  surety,  after  obtaining  judg- 
ment against  him^  than  before.     One 
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of  two  defendants  may,  unquestion- 
ably, claim  subrogation  on  a  judg- 
ment which  has  been  rendered  jointly 
against  both,  on  the  ground  that  the 
latter  is  a  principal,  and  he  himself  a 
mere  surety,  and  any  act  of  the  creditor 
which  destroys  or  impairs  the  right  of 
subrogation,  will  discharge  the  deb- 
tor; ante,  vol.  1,  p.  153 ;  vol.  2,  p.  274. 
Accordingly,  the  recent  course  of  deci- 
sion is  strongly  in  favor  of  the  doctrine, 
that  whatever  would  exonerate  the 
surety,  while  his  obligation  is  merely 
one  of  contract,  will  have  the  same 
effect,  after  it  has  passed  into  judg- 
ment ;  The  Commonwealth  v.  Miller, 

8  S.  &  K.  452 ;  Potts  v.  Nathans,  1 
W.  &  S.  155  J  The  Manufacturers 
Bank  V.  The  Bank  of  Pennsylvania, 
7  Id.  335 ;  Talmadge  v.  Burlingame, 

9  Barr,  21 ;  Carpenter  v.  King,  9 
Metealf,  511;  Bangs  v.  Strong,  10 
Paige,  11 ;  7  Hill,  250 ;  4  Comstock, 
315 ;  Boughton  v.  The  Bank  of  Or- 
leans, 2  Barbour,  Ch.  458 ;  Storms  v. 
Thorn,  3  Barbour,  314;  Huhbell-v. 
Carpenter,  5  Id.  520 ;  La  Farge  v. 
Herter,  11  Id.  159.  But  the  better 
opinion  would  seem  to  be,  that  as  an 
endorser  who  has  received  value,  is 
not  a  surety,  although  the  form  of  his 
obligation  renders  him  a  guarantor, 
{Pitts  V.  Congdon,  2  Comstock,  352,) 
he  will  not  be  discharged  by  time 
given  to  the  maker,  after  his  own  lia- 
bility has  been  rendered  direct  by  a 
judgment  against  himself;  Lennox  v. 
Prout,  3  Wheaton,  520 ;  PoUy.  Ford, 
2  Chitty,  125,  although  the  point  was 
held  differently  in  The  Manufacturers 
Bank  v.  The  Bank  of  Pennsylvania, 
7  W.  &  S.  335,  and  the  relation  be- 
tween maker  and  endorser  said  to  be 
the  same  before  and  after  judgment. 

In  order  to  discharge  the  surety, 


there  must  not  only  be  a  sufficient 
consideration,  to  support  a  promise 
for  delay  on  the  part  of  the  creditor; 
but  the  promise  must  be  actually  or 
impliedly  given,  and  the  receipt  of 
additional  or  collateral  security  from 
the  principal,  although  amply  suffi- 
cient to  sustain  such  a  promise,  will 
go  no  part  of  the  way,  in  general, 
towards  proving  that  it  was  actually 
made ;  The  Bank  of  Utica  v.  Ives,  17 
Wend.  501 ;  Elwood  v.  Deifendorf,  5 
Barb.  S.  C.  398 ;  Wade  v.  Staunton, 

5  Howard,  631;  The  United  States 
V.  Hodge,  6  Id.  279 ;  Cruger  v.  Burke, 
11  Texas,  694  ;  and  the  same  thing  is 
true  of  payments  of  principal  or  in- 
terest in  advance,  or  the  transfer  of 
value  in  any  other  form,  a  creditor 
being  fully  entitled  if  not  bound,  to 
accept  any  means  of  payment  or  in- 
demnity offered  by  the  principal,  with- 
out releasing  the  surety  from  the  per- 
formance of  his  part  of  the  obligation ; 
Harnsberger  v.  Kinney,  13  Grrattan, 
511. 

There  are,  however,  certain  securi- 
ties, which  imply  an  agreement  for 
the  suspension  of  the  demand,  on  ac- 
count of  which  they  are  taken,  and 
carry  with  them  a  sufficient  considera- 
tion to  support  it.  Thus  it  is  well 
settled,  that  taking  a  bill  or  note  pay- 
able at  a  future  day  by  the  debtor,  or 
as  it  would  seem  on  the  same  day  by  a 
third  person,  on  account  of  a  debt,  is 

6  prima  fade,  if  not  an  absolute  sus- 
pension of  the  debt;  Stedman  v. 
Gooch,  1  Espinasse,  4;  Walton  v. 
Mascall,  13  M.  &  W.  452 ;  Baker  v. 
Walker,  14  Id.  465 ;  Price  v.  Price, 
16  Id.  232 ;  and  consequently  an  abso- 
lute discharge  of  all  parties,  whose 
liability  for  its  payment  is  merely  that 
of  sureties   or  guarantors;    Okie  v. 


568 


DISCHAKGB     OP     SURETY. 


Spencer,  2  Wharton,  253 ;  Mercer  v. 
Lancaster,  5  Barr,  160 ;  Myers  v. 
Welles,  5  Hill,  463 ;  Fellows  v.  Pren- 
tiss, 3  Denio,  512 ;  Bangs  v.  Mosher, 
23  Barbour,  478 ;  unless  the  presump- 
tion which  arises  on  the  face  of  the 
transaction,  is  rebutted  by  proof  that 
the  instrument  was  taken  merely  as  ad- 
ditional or  collateral  security,  and  that 
the  debt  was  not  to  be  suspended  ; 
Armistead  v.  Ward,  2  Pat.  &  Heath, 
504;  and  in  Armistead  v.  Ward, 
the  acceptance  of  notes,  payable  at 
a  future  day,  was  held  to  discharge 
the  sureties  in  a  bond,  notwithstand- 
ing the  objection  that  an  obligation 
under  such  seal  cannot  be  varied  or 
rescinded  by  parol,  or  by  anything  of 
less  solemnity  than  that  to  which  it 
owes  its  origin ;  2  American  Leading 
Cases,  271,  4th  ed. 

Some  of  the  cases  treat  the  pre- 
sumption, that  the  debt  is  suspended, 
and  the  surety  consequently  discharged 
by  the  receipt  of  such  a  security,  as  a 
presumption  of  law,  which  cannot  be 
controverted;  Walton  v.  Mascallj 
Felloiosy.  Prentiss;  O/cieY.  Spencer; 
but  there  are  others,  which  adopt  the 
more  reasonable  doctrine,  that  the 
question  is  one  of  intention;  and  that 
the  suspension  of  the  debt,  and  conse- 
quent discharge  of  the  surety,  depend 
on  the  understanding  of  the  parties  at 
the  time  when  the  security  is  given ; 
Weaklj/  V.  Bell,  9  Watts,  273 ;  Eip- 
ley  V.  Greenleaf,  2  Vermont,  129 ; 
Pring  v.  Clarkson,  IB.  &  C.  14; 
Wade  v.  Stanton,  5  Howard,  631; 
Armistead  v.  Ward. 

In  the  recent  case  of  Elwood  v. 
Deifendorf,  5  Barbour,  S.  C.  398,  the 
court  seems  to  have  supposed,  that 
t\iB  prima  facie  effect  of  taking  a  note 
payable  at  a  future  day,  on  account 


of  a  debt,  is  merely  to  create  a  colla- 
teral security  for  the  debt,  and  not  to 
suspend  it,  and  will  not,  therefore, 
take  effect  as  a  discharge  of  the  surety, 
without  an  express  agreement  for  for- 
bearance. But  this  decision  cannot 
be  reconciled  with  those  of  Fellows  v. 
Prentis  and  Okie  v.  Spencer,  nor  with 
the  general  current  of  authority  which 
sustains  the  position,  that  the  debt 
will  be  suspended  by  implication,  un- 
less there  is  evidence  that  the  under- 
standing of  the  parties  was,  that  it 
should  not. 

A  promise  by  -the  creditor  to  ex- 
onerate the  surety,  or  to  look  solely 
to  the  principal,  can  have  no  effect 
of  itself  upon  the  liability  imposed 
by  the  contract,  unless  founded  upon 
a  sufficient  consideration.  But  when 
the  surety  is  induced  by  such  a  pro- 
mise, to  surrender  property  or  secu- 
rities received  from  the  principal,  or 
to  postpone  or  relinquish  any  of  the 
means  of  indemnity,  to  which  he 
might  otherwise  have  resorted,  it  will 
take  effest  as  an  equitable  estoppel, 
and  deprive  the  promisor  of  the 
power  of  retraction;  BaJcerY.  Briggs, 

8  Pick.  122;  Earris  v.  Brooks,  21 
Id.  195 ;  Westmoreland  Bank  v.  Klin- 
gensmith,  7  Watts,  523.  The  result 
will  be  the  same,  when  the  creditor 
mistakenly,  and  without  any  fraudu- 
lent intent,  informs  the  surety  that 
the  debt  is  paid,  or  adopts  any  other 
course,  of  a  nature  to  mislead  him 
with  regard  to  the  extent  or  existence 
of  his  liability,  and  the  latter,  in  con- 
sequence, surrenders  a  security  held 
for  its  payment ;    Carpenter  y.  King, 

9  Metcalf,  511 ;  Ad'ors  of  Wilson  v. 
Green,  25  Vermont,  450.  But  as  the 
discharge  of  the  surety  is  dependent, 
in  this  class  of  cases,  on  the  doctrine 
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of  equitable  estoppel,  and  not  on  the 
variation  of  the  contract  with  the 
principal,  it  will  not  take  place  unless 
a  course  has  been  adopted  on  the 
faith  of  the  statements,  or  promises 
of  the  creditor,  which  cannot  be  re- 
tracted or  withdrawn  without  injury; 
Hogahoom  v.  Herrich,  4  Vermont, 
131 ;  nor,  as  it  would  seem,  unless 
the  conduct  of  the  creditor  is  marked 
by  some  violation  of  good  faith  or  fair 
dealing;  Wilson  v.  Green,  25  Ver- 
mont, 450  ;  wrong  on  one  side  and 
injury  on  the  other,  being  the  essen- 
tial ingredients  in  every  equitable  es- 
toppel ;  2  Smith,  Lead.  Cas.  645,  5th 
Am.  ed.  In  Kingsley  v.  Vernon,  4 
Sandford,  361,  a  statement  by  the 
holder  of  a  bill,  that  it  had  been  paid, 
by  which  the  endorser  was  led  to  de- 
lay proceedings  against  the  acceptor, 
until  the  latter  became  insolvent,  was 
however,  held  to  be  a  good  defence  to 
the  endorser,  whether  the  statement 
was  made  in  good  faith  or  fraudu- 
lently. 

The  relation  of  principal  and  sure- 
ty is  not  dependent  on  the  form  of 
the  contract,  and  may  exist  not  only 
when  the  obligation  is  primarily  or 
solely  binding  on  the  surety,  but  when, 
as  in  the  case  of  a  note  made  for  the 
accommodation  of  the  payeee,  he  ap- 
pears, on  the  face  of  the  instrument, 
as  the  only  party  bound  by  its  terms, 
while  the  principal  is  prima  facie  en- 
titled to  insist  on  its  performance;  Lee 
V.  Rook,  Mosely,  378 ;  Moore  v.  The 
Wesley  Church,  10  Barr,  273 ;  Mauri 
v.  Heffernan,  13  Johnson,  58;  Ap- 
gar  V.  Hiler,  4  New  Jersey,  812  ; 
ante,  vol.  1,  p.  169.  But  in  all 
that  regards  the  creditor,  the  surety 
is  bound  by  the  terms  of  the  contract, 
and  cannot  claim  to  be  discharged  as 


a  surety,  when  he  has  expressly  con- 
tracted as  a  principal.  Thus  it  was 
held  in  the  case  of  Sprigg  v.  The 
Bank  of  Mount  Pleasant,  10  Peters, 
257 ;  14  Id.  201,  that  an  obligor  in 
a  bond,  who  binds  himself  expressly 
as  principal,  and  not  as  surety,  waives 
the  rights,  which  he  would  other- 
wise have  in  the  latter  capacity,  and 
cannot  set  up  an  agreement  to  give 
time  to  the  principal,  as  a  defence, 
either  at  law  or  in  equity;  and  the 
same  principle  was  applied  in  The 
Claremont  Bank,  v.  Wood,  10  Ver- 
mont, 582,  to  a  note  iu  which  both 
of  the  makers  were  expressly  describ- 
ed as  principals.  These  decisions  ob- 
viously stands  upon  the  same  ground 
with  those  which  hold,  that  the  sure- 
ty will  not  be  discharged  by  any  act 
or  agreement  to  which  he  has  given 
his  assent,  and  rest  on  the  general 
principle,  that  every  one  may  waive 
a  right,  which  has  been  introduced 
solely  for  his  own  benefit.  This 
principle  is  also  held  to  apply  where 
the  surety,  without  expressly  relin- 
quishing his  privilege  as  such,  holds 
himself  out  as  primarily  and  solely 
liable  for  the  performance  of  the  con- 
tract as  principal,  and  thus  gives  the 
creditor  a  right  to  act  as  if  such  were 
his  real  character ;  and  it  has  conse- 
quently been  decided,  that  the  maker 
of  a  promissory  note,  or  the  acceptor 
of  a  bill,  cannot  claim  to  be  discharg- 
ed on  the  ground  of  time  given  to  a 
party,  for  whose  accommodation  the 
instrument  was  made  or  accepted  ; 
Fentum  v.  Pocock,  5  Taunton,  192  ; 
The  Bank  of  Montgomery  v.  Walker, 
9  S.  &  R.  229;  12  Id.  382;  Lewis 
V.  Ranchman,  2  Barr,  416 ;  Murray 
V.  Judah,  6  Cowen,  484 ;  Clopper  v. 
The    Union    Bank  of  Maryland,  7 
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Harris  &  J.  92 ;  The  Farmers  and 
Mechanics  Bank  v.  Rathhone,  26 
Vermont,  19  ;  The  Banh  of  Ireland 
V.  Beresford,  6  Dow,  233  ;  Harrison 
V.  Courtauld,  3  B.  &  Ad.  36;  and 
tlie  better  opinion  would  seem  to  be, 
that  those  who  make  themselves  pri- 
marily liable,  as  acceptors  or  makers, 
for  the  accommodation  of  others,  can- 
not claim  the  privileges  of  sureties, 
even  when  the  true  nature  of  the 
transaction  is  known  at  the  time  when 
the  instrument  is  taken  ;  Fentum  v. 
Pococh. 

The  language  of  Lord  Eldon,  in 
Ex  parte  Glendenning,  1  Buck,  751, 
and  that  of  the  Supreme  Court  of 
Vermont,  in  The  Farmers  Bank  v. 
Rathhone,  has,  however,  a  tendency 
to  limit  this  proposition  to  those  in- 
stances, where  the  creditor  is  igno- 
rant of  the  true  nature  of  the  trans- 
action, at  the  time  of  taking  the  note 
or  bill,  which  he  seeks  to  enforce 
against  the  maker  or  acceptor;  and 
the  recent  cases  of  Pooley  v.  Harra- 
dine,  7  Ellis  &  Blackburne,  430; 
and  Davis  v.  Stainbank,  6  De  Gr. 
M.  &  Gr.  679,  would  seem  to  show, 
that  the  English  courts  have  reverted 
to  the  doctrine  of  Laxton  v.  Peat,  2 
Campbell,  185,  where  the  point  was 
originally  ruled  the  other  way,  and 
will  not  permit  the  creditor  to  ex- 
tend the  time  for  payment,  even 
when  the  surety  has  bound  himself 
directly  and  primarily,  by  a  negoti- 
able instrument,  for  the  accommoda- 
tion of  the  principal.  The  question 
arose  in  both  these  instances  in  equity, 
but  is  not  less  decisive  of  the  equi- 
table principle,  and  of  the  rule  which 
should  be  followed  in  those  courts  of 
law,  which  have  adopted  the  rules 
and  maxims  of  equity,  when  sureties 


are  in  question.  And  we  may,  at  all 
events,  believe,  that  even  if  an  ac- 
commodation maker  of  a  note  has  not 
the  privileges  of  a  surety,  he  should 
not  be  shut  out  from  those  rights  which 
belong  to  a  principal  debtor,  or.  de- 
nied protection  against  any  wrongful 
act  of  the  creditor,  by  which  he  is 
deprived  of  a  remedy  or  security, 
which  would  otherwise  have  been 
available,  as  a  means  of  payment  or 
indemnification.  Whether,  therefore, 
the  release  of  the  endorser  of  a  note 
will  discharge  a  maker,  who  has  exe- 
cuted the  instrument  for  the  accom- 
modation of  the  endorser,  should,  as 
it  would  seem,  depend  on  whether  it 
will  preclude  the  maker  from  suing 
the  endorser,  if  compelled  to  pay  the 
note  to  the  holder.  And  there  can 
be  little  doubt,  that  the  loss  or  sur- 
render of  the  securities  held  for  the 
payment  of  such  an  instrument,  will 
have  the  same  effect  in  discharging 
the  maker,  whether  the  estate  or  pro- 
perty which  they  bind  belongs  to  a 
third  person,  or  to  the  endorser;  it  be- 
ing well  settled,  that  the  securities 
given  for  a  debt  are  a  trust,  for  all 
who  are  interested  in  its  payment, 
which  must  be  executed  with  fidelity 
and  diligence,  at  the  risk  of  releasing 
those  who  are  injured  by  its  violation, 
whether  liable  as  sureties  or  principal 
debtors :  see  2  American  Lead.  Cas. 
350,  4th  ed. 

It  is,  obviously,  easy  to  pass  from 
these  premises,  to  the  conclusion,  that 
those  who  have  bound  themselves  as  co- 
obligors  or  co-contractors,  should  not 
be  allowed  to  show  that  their  true 
character  is  that  of  sureties ;  and  the 
law  was  so  held  in  Bull  v.  Allen,  19 
Conn.  101 ;  Tlie  Claremont  Bank  v. 
Wood,  10  Vermont,  582,  and  Yates 
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v.  Donaldson,  5  Maryland,  389 ; 
while  it  seems  to  have  been  thought 
in  Strong  v.  Foster,  17  C.  B.  201, 
that  the  rule  is  the  same  in  equity, 
and  precludes  the  right  to  prove  sure- 
tyship by  extrinsic  evidence,  when  it 
does  not  appear  on  the  face  of  the  con- 
tract. But  the  weight  of  authority 
is  the  other  way,  and  establishes  that 
extrinsic  evidence  is  admissible  in 
equity,  for  the  purpose  of  showing 
that  one  of  the  parties  to  a  joint  con- 
tract is  merely  a  surety,  and  entitled 
tu  protection  as  such,  against  the  acts 
of  the  others,  whether  bound  by  the 
obligation  of  the  contract  or  entitled 
to  enforce  it;  Harris  v.  Brooks,  21 
Pick.  195 ;  Carpenter  v.  King,  9 
Metcalf,  511 ;  The  Branch  Bank  v. 
James,  9  Alabama,  949 ;  Davies  v. 
Stainhank,  6  De  G.  M.  &  G.  679 ; 
Eollier  V.  Eyre,  9  CI.  &  F.  1,  51 ; 
Pooley  V.  Harradine,  7  Ellis  &  Black- 
burne,  431,  434,  441 ;  2  American 
Leading  Cases,  403,  4th  ed.  But  al- 
though this  is  the  well  settled  doc- 
trine of  equity,  it  was  said  in  the 
principal  case,  that  it  did  not  prevail 
at  law ;  and  that  a  surety  who  has 
bound  himself  as  a  co-obligor  by  an 
instrument  under  seal,  is  estopped 
from  showing  the  real  nature  of  his 
obligation  as  a  defence  to  an  action. 
Such  seems  to  be  the  rule  at  law  in 
England  at  the  present  day ;  Ashhee 
V.  Pidduck,  1  M.  &  W.  564  ;  and  the 
same  view  has  been  taken  in  many 
of  the  cases  in  this  country ;  Ward 
V.  Johnson,  6  Munford,  6 ;  Steptoe's 
Ad'rs  V.  Survey's  Ex'rs,  7  Leigh, 
501 ;  Deberry  v.  Adams,  9  Yerger, 
52 ;  Dozier  v.  Lea,  7  Humphreys, 
520;  Fintard  v.  Davis,  1  Zabriskie, 
632.  This  estoppel  is  generally  treat- 
ed as  existing  only  where  the  contract 


is  under  seal;  Tate  v.  Wymond,  7 
Blackford,  240 ;  Locke  v.  The  United 
States,  3  Mason,  446 ;  although 
there  would  be  more  reason  in  hold- 
ing in  accordance  with  the  decision 
in  Yates  v.  Donaldson,  and  Bull  v. 
Allen,  that  it  arises  whenever  the  ob- 
ligation of  the  surety  is  prima  facie 
that  of  a  principal,  whether  support- 
ed by  a  seal,  or  merely  by  a  conside- 
ration. 

It  may,  notwithstanding,  be  doubt- 
ed, whether  there  is  any  sufficient 
reason  for  withholding  from  any  party 
to  a  contract,  the  right  to  show,  that 
he  is  merely  a  surety,  unless  he  has 
expressly  agreed  to  be  bound  as  a 
principal.  Every  estoppel  must  be 
express  and  certain,  and  ought  not  to 
be  extended  collaterally  to  matters 
not  directly  withinits  terms.  A  party, 
who  has  bound  himself  to  a  direct  and 
immediate  performance,  is  undoubt- 
edly estopped  from  showing,  that  his 
obligation  is  that  of  a  guarantor,  and 
that  he  is  to  be  answerable  only 
in  case  of  the  default  of  a  co-con- 
tractor or  other  person.  But  evidence 
that  one  of  the  parties  to  the  con- 
tract is  a  surety,  does  not  exonerate 
him  from  the  duty  of  direct  and  im- 
mediate performance,  and  merely  es- 
tablishes the  existence  of  certain  re- 
lations with  the  principal,  which  the 
creditor  is  bound  to  respect.  It  has 
long  been  well  settled,  that  the  rela- 
tion between  the  parties  liable  for  the 
performance  of  a  contract,  is  not  de- 
pendent upon  its  terms,  and  that  they 
are  not  estopped  from  showing,  that 
as  between  themselves,  the  duty  of 
performance  rests  exclusively  upon 
one,  although  both  are  equally  bound 
as  it  regards  the  opposite  party ; 
ante,    vol.    1,   p.   170.      And  it  is 
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not  easy  to  see,  why  there  should 
be  any  greater  difficulty,  in  proving 
the  existence  of  this  relation,  when 
the  suit  is  brought  directly  upon  the 
contract.  The  efiFect  of  such  evidence 
is  not  to  vary  the  obligation  of  the 
contract,  but  merely  to  show  the  ex- 
istence of  certain  collateral  rights  and 
liabilities  between  those  who  are  liable 
for  its  performance ;  The  Farmers 
Bank  V.  Raihbone,  26  Vermont,19, 34. 
It  is  accordingly  well  settled,  ia  most 
of  the  states  of  this  country,  that  ex- 
trinsic evidence  may  be  given  at  law, 
as  well  as  in  equity,  for  the  purpose 
of  showing,  that  one  of  several  par- 
ties, to  a  joint  and  several  contract, 
under  seal,  or  by  parol,  is  a  mere  sure- 
ty, even  when  he  appears  on  the  face 
of  the  contract  as  a  principal ;  Har- 
ris V.  BrooJes ;  Carpenter  v.  King ; 
Pain  V.  Packard,  13  Johnson,  174 ; 
Schroeppel  v.  Shaw,  5  Barbour;  S. 
C.  3  Comstock,  446;  Artcher  v. 
Douglass,  .5  Denio,  509 ;  Ad' or  of 
Wilson  V.  Green,  25  Vermont,  450 ; 
Holt  V.  Bode^j,  6  Harris,  207;  2 
American  Lead.  Cases,  436,  4th  ed. ; 
The  Bank  of  Steuhenville  v.  Hoge, 
6  Ohio,  17  ;  The  Grafton  Bank  v. 
Kent,  4  New  Hampshire,  221 ;  The 
Branch  Bank  v.  James ;  Smith  v. 
Tunno,  1  M'Cord,  Ch.  443.  The  de- 
fence which  arises  under  these  circum- 
stances, partakes  of  the  nature  of  an 
equitable  estoppel ;  and  such  estop- 
pels are  now  generally  recognized  and 
enforced  at  law,  although  having  their 
origin  and  foundation  in  the  principles 
of  equity;  2  Smith,  Leading  Cases, 
651,  5th  Am.  ed. 

This  view,  which  was  suggested  in 
a  note  to  the  case  of  Ashbee  v.  Pid- 
duck,  1  M.  &  W.  564,  568,  (cited  and 
adopted  by  the  Supreme  Court  of  In- 


diana, in  Dickerson  v.  The  Commis- 
sioners, 6  Indiana,  128,)  may  be  found 
set  forth  more  fully  in  2  American 
Leading  Cases,  401,  406,  4th  ed.,  and 
is  in  a  great  measure  sustained  by  the 
language  held  in  the  recent  case  of 
Pooley  V.  Harradine,  7  Ellis  & 
Blackburne,  431,  440 ;  which  shows 
that  an  allegation,  that  one  of  the  par- 
ties to  a  joint,  or  joint  and  several  ob- 
ligations, is  a  surety,  does  not  tend  to 
vary  or  contradict  the  contract,  and 
merely  discloses  the  existence  of  a 
collateral  obligation,  which  the  cre- 
ditor is  bound  to  respect,  and  conse- 
quently cannot  disregard  or  violate 
with  impunity. 

It  is,  however,  universally  admit- 
ted, that  as  the  privilege  of  the 
surety  is  a  mere  equity,  it  can  only  be 
binding  on  those  who  have  notice  of 
its  existence.  When,  therefore,  the 
fact  of  suretyship  does  not  appear  on 
the  face  of  the  contract,  it  must  be 
communicated  to  the  creditor,  in  order 
to  render  him  liable  for  adopting  any 
course,  which  he  would  be  at  liberty 
to  pursue,  if  all  the  parties  were  prin- 
cipals; Hollier  v.  Hj/re,  9  CI.  &  F. 
1 ;  Gahn  v.  Niemcewiez,  1  Paige, 
614;  11  Wend.  312;  Elwood  v.  Die- 
fendorf  5  Barbour,  S.  C.  398;  Wilson 
V.  Foot,  11  Metcalf,  285;  and  the 
burden  of  showing  that  such  a  com- 
munication has  been  made,  obviously 
lies  upon  the  surety;  Barke  v.  Cru- 
ger,  8  Texas,  66;  1  American  Lead. 
Cases,  411.  For  although  it  was  said 
in  Holt  v.  Bodey,  6  Harris,  207,  that 
a  release  of  the  land  of  one  of  two 
obligors  from  the  lien  of  a  judgment 
which  had  been  entered  on  the  bond 
against  both,  would  discharge  the 
other,  whether  he  was  or  was  not 
known  to  be  a  surety  at  the  time  when 


REES     V.     BEEEINGTON. 


673 


the  release  was  executed;  yet  this 
seems  to  have  been  founded  upon  the 
erroneous  supposition,  that  co-contrac- 
tors are  entitled  to  subrogation  as  be- 
tween themselves,  even  when  both  are 
principals,  and  that  the  creditor  had, 
consequently,  acted  without  due  re- 
gard to  the  rights  of  the  parties  as 
apparent  on  the  face  of  the  bond, 
and  not  to  determine  that  he  is 
bound  by  the  existence  of  a  secret 
equity,  which  he  has  no  means  of 
knowing,  and  which  is  not  com- 
municated to  him  by  those  inte- 
rested to  enforce  it;  ante,  vol.  2,  p. 
244.  And  it  has  even  been  doubted, 
whether  a  subsequent  notice  of  the 
real  nature  of  the  surety's  liability 
will  bind  the  principal,  when  he  was 
not  acquainted  with  it  in  the  first  in- 
stance, for  he  might  have  refused  to 
enter  into  the  contract,  had  he  known 
that  the  rights  which  it  confers,  were 
liable  to  be  qualified  or  defeated,  by 
the  collateral  relations  subsisting  be- 
tween the  opposite  parties;  Strong 
V.  Foster,  17  C.  B.  201.  The  re- 
cent cases  of  Manley  v.  Boycot,  2 
Ellis  &  Blackburne,  46,  and  Yates  v. 
Donaldson,  5  Maryland,  389,  go  still 
further,  by  treating  the  knowledge  of 
the  creditor  that  one  of  the  parties  to 
a  contract  is  a  surety,  as  immaterial, 
whether  acquired  before  or  after  the 
time  of  entering  into  the  contract, 
unless  coupled  with  proof  of  an  ac- 
tual assent  to  deal  with  the  surety  as 
such  and  not  as  a  principal.  It  seems, 
however,  to  be  well  settled,  that  the 
time  at  which  the  information  is  given, 
is  immaterial,  as  it  regards  all  that 
happens  subsequently,  and  that  the 
creditor  is  bound  not  to  interfere  with 
the  equity  of  the  surety,  after  it  has 
once  been  brought  to  his  knowledge, 


although  originally  ignorant  of  its  ex- 
istence ;  The  Branch  Banh  v.  James, 
9  Alabama,  469 ;  Nichols  v.  Parsons, 
6  New  Hampshire,  30.  The  opposite 
view  taken  in  Strong  v.  Foster,  seems 
to  have  had  its  origin  in  a  misappre- 
hension of  the  language  of  Lord  Cot- 
tenham,  in  Hollier  v.  Eyre,  9  Clarke  & 
F.  1 ;  and  to  be  at  variance  with  the 
true  rule  of  equity,  which  is  founded 
on  the  duty  of  the  creditor  not  to  pre- 
judice or  interfere  with  the  collateral 
rights  of  the  surety;  a  duty  which 
arises  as  soon  as  those  rights  are  made 
known,  whether  they  were  or  were  not 
known  previously;  Davies  v.  Stain- 
bank,  6*De  G.  M.  &  G-.  679 ;  Pooley 
V.  Earradine,  7  E.  &  B.  431.  Thus 
in  Davies  v.  StainbanJc,  the  court 
held  that  Daniel  Davies  would  be  dis- 
charged from  liability,  on  a  bill  which 
he  had  accepted  for  the  accommoda- 
tion of  his  nephew,  Benjamin  Davies, 
by  an  agreement  between  the  latter 
and  the  Messrs.  Stainbanks,  who  were 
the  holders  of  the  bill,  that  time  should 
be  given  for  its  payment,  on  proof  that 
the  Stainbanks  had  been  apprised  of 
the  true  nature  of  the  transaction, 
before  entering  into  the  agreement 
with  the  principal,  whether  they  were 
or  were  not  acquainted  with  it  in  the 
first  instance.  And  Coleridge,  J.,  in 
commenting  upon  this  case  in  Pooley 
V.  Harradine,  said,  "  It  should  be  re- 
membered that  the  acceptances  un- 
doubtedly made  Daniel  Davies  a  prin- 
cipal debtor,  and  primarily  liable  to 
the  payees,  and  that  there  seems  to 
have  been  no  trace  of  any  agreement 
either  on  the  face  of  or  dehors  the 
written  instruments,  as  between  the 
creditors  and  the  acceptor,  that  he 
should  be,  as  between  them,  in  the  na- 
ture of  a  surety  only.     Where  then 
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does  the  equity  arise,  except  from  the 
relation  of  suretyship  existing  between 
the  principal  debtor  and  the  surety, 
and  from  that  relation  being  known 
to  the  creditor  ?  Whether  that  rela- 
tion must,  according  to  some  of  the 
expressions  used  by  learned  judges, 
have  been  known  to  the  principal  at 
the  time  of  the  original  transaction  is 
immaterial,  with  reference  to  the  plea 
now  before  us,  as  it  contains  an  allega- 
tion of  knowledge  by  the  creditor  at 
the  time  of  the  making  and  receipt  of 
the  notes  :  but  we  may  remark,  that 
there  does  not  appear  to  have  been 
such  knowledge  at  the  date  of  the  ori- 
ginal transaction,  in  the  case  of  Stain- 
lank  V.  Davies,  6  De  G.  M.  &  G.  679 : 
and,  if  the  equity  does  not  depend  on 
any  contract  with  the  creditor,  but  on 
its  being  unequitable  in  him  know- 
ingly to  prejudice  the  rights  of  the 
surety  against  the  principal,  the  equity 
would  seem  to  extend  to  the  case  of 
the  principal  knowing  the  existence 
of  the  relation  of  suretyship  only  at 
the  time  of  his  dealing  in  such  a  man- 
ner with  the  principal  debtor,  as  to 
prejudice  the  rights  of  the  surety. 
We  believe  the  doctrine  laid  down  in 
the  cases  we  have  cited  from  the 
courts  of  equity,  is  well  warranted  by 
the  authorities  in  equity,  many  of 
which  are  collected  in  the  report  of 
the  case  of  Strong  v.  Foster,  17  Com. 
B.  201,  (E.  C.  L.  K.  vol.  84 :)  and 
we  think  it  quite  consistent  with  the 
principle  on  which  the  interfering 
with  the  rights  of  the  surety  against 
his  principal  are  founded.  The  surety, 
we  apprehend,  on  paying  the  debt,  has 
always  a  right  to  require  the  creditor 
to  sue,  or  allow  him  to  sue  the  prin- 
cipal in  his  the  creditor's  name  :  and, 
if,  to  use  the  words  of  my  brother 


Williams,  in  Strong  v.  Foster,  17  Com. 
B.  201,  269,  (E.  C.  L.  R.  vol.  84,) 
'the  creditor  has  voluntarily  placed 
himself  in  such  a  position  as  to  be 
compelled  to  say  he  cannot  sue  him, 
he  thereby  discharges  the  surety.' 
He  has,  on  this  supposition,  knowing- 
ly and  wrongfully  interfered  with  the 
position  and  rights  of  the  surety. 
Now  does  this  right  of  placing  him- 
self, as  it  is  said,  in  the  shoes  of  the 
creditor,  depend  on  a  prior  contract 
between  the  creditor  and  surety,  or  on 
an  implied  duty  of  the  creditor  not  to 
injure  the  surety's  rights,  when  he 
knows  of  the  relation  subsisting  be- 
tween him  and  his  principal  ?  We 
do  not  see  that  by  the  doctrine  as- 
serted in  courts  of  equity  the  primary 
liability  is  at  all  altered.  In  truth, 
the  defence,  either  at  law  or  in  equity, 
does  not  arise  by  any  alteration  of  the 
original  contract,  which  indeed  it  as- 
sumes and  relies  on  in  its  original 
terms,  but  that  the  creditor  cannot 
fairly  or  equitably  sue  the  surety, 
where,  knowing  of  the  existence  of 
the  relation  of  suretyship,  he  has  vol- 
untarily tied  up  his  hands  from  pro- 
ceeding against  the  principal.  We 
agree  that  no  defence  could  be  set  up 
by  parol,  which  should  depend  on  al- 
tering the  rights  of  the  creditor  on  the 
contract  as  between  himself  and  the 
alleged  surety  as  a  primary  debtor; 
as,  for  instance,  by  making  htm  liable 
only  on  default  of  the  principal,  or 
after  a  request  to  him ;  but  in  truth 
the  surety,  in  most  of  the  cases  where 
the  suretyship  is  apparent  on  the  deed 
or  written  instrument,  contracts,  not 
as  surety  collaterally,  but  as  a  princi- 
pal debtor  or  covenantor.  His  being 
named  as  surety  may  operate  as  proof  of 
notice  or  knowledge  ;  but  his  contract 
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is  generally  that  of  primary  liability. 
Thus,  in  the  case  of  common  money 
bonds,  the  liability  is  not  collateral, 
but  primary,  though  in  bonds  and  con- 
tracts to  indemnify  it  is  generally  col- 
lateral. In  the  case  of  money  bonds, 
where  the  party  is  sued  as  surety, 
there  is  no  contract  as  between  the 
surety,  obligor,  and  the  obligee  of  any 
kind,  but  that  which  imposes  a  primary 
liability  :  and  it  may  well  be  argued 
that  it  is  immaterial  whether  the  know- 
ledge proceeds  from  a  recital  in  the 
instrument  or  from  extraneous  facts. 
We  conceive  that  equity  would  relieve 
in  the  case  of  a  co-obligor  in  a  com- 
mon money  bond  being  made  out  to 
be  a  surety  by  extrinsic  evidence  only, 
if  time  were  given  in  such  a  way  as 
to  discharge  a  surety  in  the  ordinary 
case  of  principal  and  surety,  when  the 
relation  of  suretyship  appears  on  the 
face  of  the  instrument.  It  may  be 
worth  remarking  that  in  Laxton  v. 
Peat,  2  Camp.  185,  one  of  the  earliest 
cases  on  this  subject.  Lord  Ellen- 
borough  seems  to  have  proceeded  on 
the  ground  of  the  plaintiff  having  no- 
tice of  the  suretyship  when  he  gave 
the  time,  as  the  plaintiff  was  the  en- 
dorsee of  the  bill,  and  there  does  not 
appear  to  have  been  evidence  of  any 
agreement  between  him  and  the  surety. 
The  plaintiff,  the  endorsee,  gave  value, 
but  had  notice  of  the  circumstances  of 
the  original  formation  of  the  bill;  and 
his  giving  time,  with  such  knpwledge, 
discharged  the  surety,  although  the 
suretyship,  as  regarded  the  endorsee, 
depended  on  no  agreement  with  him. 
"  In  the  more  recent  cases  at  law, 
however,  the  rule  in  question  has  ap- 
parently been  treated  as  arising  out  of 
the  original  contract  with  the  creditor: 
and,  if  this  was  a  plea  of  a  legal  de- 


fence, we  should  probably  have  felt 
bound  by  those  authorities,  and  have 
left  it  to  a  court  of  error  to  consider 
the  whole  question,  taking  into  their 
consideration  whether  the  same  rule 
in  such  matters  ought  not  to  exist  in 
courts  of  law  and  equity,  and  to  de- 
cide, if  there  be  a  difference,  what  the 
rule  should  be.  As  we  are,  however, 
called  upon  to  deal  with  this  case  as 
if  we  were  sitting  in  a  court  of  equity, 
we  think  that  we  ought  to  decide  it 
according  to  what  we  believe  to  be  the 
doctrine  in  courts  of  equity.  At  the 
same  time  we  shall  not  regret  if  this 
important  subject  should  now,  or  on 
any  future  occasion,  be  reviewed  in 
all  its  bearings  by  the  court  of  error. 

"  We  give  our  judgment  for  the  de- 
fendant on  the  present  plea,  on  the 
ground  that  it  appears  to  us  suffi- 
ciently, to  state  that  the  relation  of 
principal  and  surety  existed  between 
the  defendant  and  the  principal  debtor, 
inter  se,  and  that  the  plaintiff  had 
knowledge  of  that  fact  when  the  notes 
were  made  and  received  by  him,  and 
when  he  entered  into  a  binding  agree- 
ment to  give  time  to  the  principal 
debtor." 

There  can  be  little  doubt,  that  this 
language,  which  was  held  in  a  proceed- 
ing under  the  recent  statute,  which 
empowers  the  courts  of  common  law 
to  take  cognizance  of  equitable  de- 
fences, is  a  correct  exposition  of  the 
principles  which  lie  at  the  bottom  of 
this  important  question ;  and  that  the 
view  taken  in  Manley  v.  Boycott  and 
Yates  V.  Donaldson,  must  either  be 
restricted  to  the  technical  rule  of  law, 
or  else  abandoned  altogether  as  incon- 
sistent with  the  course  and  maxims  of 
equity. 

Although    there   is   no   sufficient 
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reason,  why  the  existence  of  the  rela- 
tion of  suretyship  should  not  be  shown 
by  averment,  dehors  the  contract,  it 
may  be  doubted  whether  it  should  be 
allowed  to  furnish  a  distinct  or  sepa- 
rate ground  of  defence  at  law,  even 
when  set  forth  in  the  writing,  and 
apparent  on  the  face  of  the  contract. 
It  has  already  been  stated,  that  the 
obligation  of  a  contract  is  the  same  at 
common  law,  whether  the  motive  of 
the  person  who  enters  into  it,  is  to 
promote  his  own  views,  or  those  of 
other  persons ;  and  that  when  the 
plaintiff  in  an  action  of  assumpsit,  has 
parted  with  a  consideration  on  the 
faith  of  tho  promise  sued  upon,  it  is 
immaterial  whether  it  has  gone  into 
the  hands  of  the  defendant,  or  of  a 
stranger.  It  is  not,  therefore,  easy  to 
see  how  the  fact  of  suretyship,  when 
proved  or  admitted,  can  be  material. 
It  is  true,  that  the  courts  of  law  re- 
cognize the  right  of  the  surety,  to  an 
indemnity  from  the  principal,  and 
may,  therefore,  perhaps,  take  cogni- 
zance of  the  injury  inflicted  by  any 
act  on  the  part  of  the  creditor,  by 
which  this  right  is  destroyed  or  sus- 
pended. But  even  if  such  an  injury 
could  furnish  a  ground  for  a  cross  ac- 
tion, it  could  not,  on  common  law 
principles,  be  set  up  in  mitigation  of 
damages,  in  a  suit  brought  on  the  con- 
tract, and  much  less  as  an  absolute 
bar  to  a  recovery.  It  is  only  of  late 
years,  that  a  breach  of  warranty  of  the 
quality  of  goods  sold,  can  be  given  in 
evidence  in  an  action  for  the  purchase- 
money,  although  the  obligation  im- 
posed by  a  warranty,  goes  to  the  sub- 
stance of  the  contract,  and  is  directly 
between  the  parties  to  the  action,  in- 
stead of  being  incident  to  the  relations 
of  the  defendants  with  each  other,  or 


with  some  third  persons,  as  in  the  case 
of  a  defence  resting  on  suretyship.  It 
would,  therefore,  appear,  that  the 
peculiar  rights  of  the  surety  are  ex- 
clusively the  growth  of  equity  in  all 
that  regards  the  creditor,  if  not  the 
principal.  It  has  accordingly  been 
decided  in  several  instances  in  this 
country,  that  the  remedy  of  sureties 
lies  solely  in  equity,  and  cannot  be 
made  available  in  the  courts  of  com- 
mon law;  The  State  Banlc  v.  Loclce, 
4  Devereux,  529,  547;  Shaw  v. 
M'Farlane,  1  Iredell,  216;  M'Eaney 
V.  Crabtree,  6  Monroe,  144 ;  Lewis  v. 
Harbinger,  5  B.  Monroe,  564 ;  Man- 
ning V.  Shofwell,  2  Southard,  584; 
Pintard  v.  Davis,  1  Spencer,  205; 
The  U.  S.  V.  Howell,  4  W.  C.  C.  E. 
620;  Bull  V.  Allen,  19  Conn.  101;  2 
American  Leading  Cases,  389,  4th  ed. 
The  weight  of  authority  in  this  coun- 
try, notwithstanding,  greatly  prepon- 
derates in  favor  of  the  opposite  con- 
clusion, that  whatever  may  have  been 
the  origin  of  the  rights  of  the  surety, 
they  should  now  be  regarded  as  part 
of  our  general  jurisprudence,  whether 
administered  through  the  medium  of 
legal  or  equitable  forms,  and  may, 
therefore,  be  enforced  without  regard 
to  the  nature  of  the  forum  in  which 
the  question  arises ;  Gifford  v.  Allen, 
3  Metcalf,  255;  GreelyY.  Dow,  2  Id. 
176  ;  Rathhone  v.  Warren,  10  John- 
son, 587 ;  Crosby  v.  Wyatts,  10  New 
Hampshire,  318 ;  The  Grafton  Bank 
V.  Kent,  4  Id. ;  Hutchinson  v.  Moody 
18  Maine,  393 ;  Leavitt  v.  Savage, 
16  Id.  72 ;  Davis  v.  The  People,  1  Gil- 
man,  409 ;  Waters  v.  Simpson,  2  Id. 
570.;  The  People  v.  M'Hatton,  lb.  638 ; 
Holmes  v.  Dole,  1  Clark,  71 ;  Comegys 
v.  Booth,  3  Stewart,  14 ;  Inge  v.  The 
Branch  Bank,  8  Peters,  108 ;   Clip- 
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pinger  v.  Grepps,  2  Watts,  45 ;   The  questions  which  have  been  considered 

Bank   of    Steuhenville    v.    Soge,    6  in  this  note,  to  render  them  more  ap- 

Hammond,  17;   Wayne  v.  Eirby,  2  propriate  to  one  mode  of  procedure 

Bailey,   551;    Dennis   v.   Rider,   2  than  the  other;  and  although  the  doc- 

M'Lean,  451 ;  Yieh  v.  Hoag,  24  Ver-  trine  of  suretyship   may  have   been 

mont,  46.    This  conclusion  is  unques-  the  growth  of  equity  in  the  first  in- 

tionably  the  wiser,  if  not  the  more  stance,    it    flourishes    equally    well, 

technical,  for  it  does  not  appear  that  when  transplanted  into  the  soil  of  the 

there  is  any  thing  in  the  nature  of  the  common  law. 


MORTGAGE   BY   WIFE. 

*THE  RIGHT  HON.  GEORGE,  EARL  OF  &UNTING-    .    „„ 
DON  V.    FRANCES,    COUNTESS-DOWAGER    OF    ■-        J 
HUNTINGDON. 

JANUARY  12,  1702. 
REPORTED   2   BRO.    P.    0.    1,   TOML.    EDIT.' 

Mortgage  or  Wife's  Estate  of  Inheritance  for  the  Benefit  of 
HER  Husband — Wife's  Estate  considered  only  as  a  Surety.] — A 
wife  joins  with  her  husband  in  a  mortgage  of  her  own  inheritance,  in  order 
to  buy  Mm  a  place,  and  the  husband  covenants  to  pay  the  money.  He 
accordingly  pays  the  m,oney,  and  takes  an  assignment  of  the  mortgage  in 
trust  for  himself  .  The  mortgage  being  for  a  term  of  years,  the  husband 
devises  it  for  the  benefit  of  his  younger  children.  But  it  was  held,  that  the 
eldest  son,  as  heir  of  the  wife,  was  entitled  to  have  the  term  assigned  as  he 
should  direct,  discharged  from  all  demands  of  the  younger  children. 

By  indenture,  dated  the  25th  November,  1681,  and  by  a  fine  levied  in 
pursuance  thereof,  Theophilus,  Earl  of  Huntingdon,  and  Elizabeth,  his  then 
wife,  settled  certain  lordships,  manors,  lands,  and  hereditaments,  in  the  county 
of  York,  which  were  the  estates  and  inheritance  of  the  Countess,  as  one  of  the 
daughters  and  co-heirs-at-law  of  Sir  John  Lewis,  to  the  use  of  the  said  Coun- 
tess Elizabeth  and  her  assigns,  during  her  natural  life,  and  after  her  decease, 
to  the  use  of  the  appellant  her  bon,  and  the  issue  of  his  body,  with  other  re- 
mainders over,  but  subject  to  a  power  reserved  to  the  Earl  and  Countess, 
during  their  joint  lives,  to  revoke  and  limit  new  uses. 

Some  time  afterwards,  the  Earl,  being  desirous  of  purchasing  the  place  of 
Captain  of  the  Band  of  Gentlemen  Pensioners,  he  prevailed  with  the  Count- 

1  S.  C,  2  Tern.  437 ;  1  Eq.  Ca.  Ab.  62 ;  Ca.  4 ;  4  Via.  69  ;  Ca.  9j  10  Tin.  345 ;  Ca.  17. 
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r*8^QT  ®^®  *°  ■'°^'^  vfith.  *him  in  mortgaging  tlie  settled  estate,  for  raising 
£4500  to  make  such  purchase,  promising  to  repay  the  money  out  of 
the  profits  of  the  place,  or  otherwise 

Accordingly,  by  a  deed  dated  the  1st  of  August,  1682,  the  Earl  and  Count- 
ess revoked  all  the  former  uses,  and  declared,  that,  in  consideration  of  £4500 
paid  to  the  Earl  by  one  Cropper,  the  premises  should  remain  and  be  to  the 
use  of  the  said  Cropper  for  a  term  of  1000  years,  subject  to  redemption  on 
payment  of  the  £4500  and  interest;  and  after  the  expiration,  or  other  sooner 
determination  of  the  said  term,  to  the  use  of  the  said  Countess  Elizabeth  and 
her  assigns,  during  her  natural  life,  with  remainder  to  the  appellant  and  the 
issue  of  his  body,  and  such  other  remainders  over  as  were  limited  by  the  first 
settlement.  And  by  this  deed  the  Earl  covenanted  that  he  loould pay  off  the 
mortgage-money. 

On  the  2nd  of  January,  1683,  Cropper,  together  with  the  Earl  and  Count- 
ess, assigned  over  this  mortgage  to  one  Mr.  Newport  and  Sir  William  Cooper, 
subject  to  a  proviso  or  agreement,  that,  if  the  Earl  and  CountesS)  or  either  of 
them,  should  pay  the  £4500  and  interest,  the  term  of  1000  years  should  be 
assigned  to  the  said  Earl  and  Countess,  or  to  one  of  them,  or  as  they  or  either 
of  them  should  appoint. 

The  Earl  having  afterwards  paid  off  this  mortgage,  procured  the  term  to  be 
assigned  by  deed,  dated  the  11th  of  February,  1687,  to  Sir  John  Foach  and 
the  respondent  Sir  Philip  Meadows,  in  trust  for  the  said  Earl,  his  executors, 
administrators,  or  assigns  :  bu6  the  Countess  did  not  join  in,  or  was  privy  to 
this  assignment. 

On  the  24th  of  December,  1688,  the  Countess  died,  and  the  Earl  continued 
in  possession  of  the  estate  till  his  death,  applying  part  of  the  profits  towards 
the  maintenance  of  the  appellant,  who  was  the  reversioner,  and  the  residue 
towards  satisfying  the  debt  secured  by  the  said  mortgage. 

The  Earl  having  six  younger  children  by  his  second  wife',  to  be  provided 
for  out  of  his  personal  estate,  of  which  he  considered  this  mortgage  money  to 
be  part,  *made  his  will  on  the  11th  of  April,  1698,  and  thereby  de- 
L '  °*^J  vised  the  said  mortgage,  and  all  other  his  personal  estate,  to  the  re- 
spondent Dr.  Grery,  his  executor,  in  trust  for  his  said  six  younger  children. 

In  1701,  the  Earl  died;  and  in  Michaelmas  Term  in  that  year,  the  appel- 
lant exhibited  his  bill  in  the  Court  of  Chancery  against  the  respondents, 
praying  an  account  of  the  rents  and  profits  of  the  estate  from  the  death  of 
his  mother;  and  that  the  defendant  Sir  Philip  Meadows,  as  the  surviving 
trustee  of  the  1000  years  term,  might  surrender  or  assign  the  same,  to  attend 
the  inheritance,  free  from  incumbrances. 

The  cause  being  at  issue,  was  heard  before  the  Lord  Keeper  Wright,  on 
the  12th  of  May,  1702 ;'  when  his  Lordship  decreed  an  account  to  be  taken 
of  what  rents  and  profits  had  been  received  by  the  late  Earl  out  of  the  mort- 
gaged premises  since  the  death  of  the  Countess  Elizabeth ;  and  that  the  same, 

1  2  Vern.  437. 
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after  a  reasonable  allowance  to  be  thereout  made  for  the  plaintiff's  main- 
tenance and  education,  and  other  just  allowances,  should  be  applied  towards 
the  discharge  of  the  said  mortgage ;  and,  on  payment  of  what  should  appear 
to  be  remaining  due  thereon,  to  the  defendant  Dr.  Gery,  in  trust  for  the  de- 
fendants the  infants,  the  mortgage  was  to  be  assigned  to  the  plaintiff,  or  as 
he  should  appoint. 

From  this  decree  the  plaintiff  appealed ;  insisting  that  he  was  thereby,  in 
effect,  decreed  to  pay  the  mortgage  debt,  which  was  wholly  a  debt  of  the  late 
Earl,  created  to  serve  his  particular  occasions,  and  never  was  in  any  shape  the 
debt  of  the  late  Countess,  nor  did  any  part  of  the  money  come  to  her  use ; 
besides,  the  Earl  covenanted  in  the  mortgage  deed  to  pay  and  satisfy  the 
mortgage-money  and  interest;  and  this  covenant  being  in  fact  performed,  the 
term  ought  not  any  longer  to  have  been  kept  on  foot,  unless  to  protect  and 
defend  the  inheritance,  but  not  to  charge  it.  That  the  appellant's  mother 
being,  at  the  time  of  making  this  mortgage,  tenant  for  life,  with  remainder 
to  the  appellant  in  tail,  and  the  premises  being  her  own  *inheritaDce, 
the  same  ought  not  to  be  charged  further  or  otherwise  than  she  agreed  <-  J 
or  consented ;  and  it  could  not  be  imagined  that  she  agreed  to  charge  her 
land  any  otherwise  than  to  stand  as  a  security  for  the  money  which  her  hus- 
band had  occasion  for,  and  was  thereby  enabled  to  borrow,  and  to  be  exone- 
rated when  he,  the  principal  debtor,  should  pay  off  the  debt ;  but  she  never 
meant  to  make  any  absolute  gift  of  so  much  money  to  her  husband,  or  that 
her  estate  should  stand  mortgaged  to  him,  or  in  any  trust  for  him,  for  that  or 
any  other  sum.  That  it  appeared  by  proof  in  the  cause,  that  the  Earl,  in  order 
to  gain  the  Countess'  consent  to  the  mortgage,  had  promised  that  he  would 
pay  off  the  money  and  discharge  the  land ;  but,  if  the  Earl  had  made  no  such 
promise,  yet  he  ought  not  in  conscience  to  be  deemed  a  mortgagee  or  incum- 
brancer upon  the  estate,  for  having  discharged  his  own  debt,  which  he  alone 
was  liable  to  pay,  and  to  be  sued  for,  by  virtue  of  his  covenant ;  and  it  was 
not  agreeable,  either  to  reason  or  experience,  that  a  principal  debtor,  merely 
by  paying  the  debt  he  owes,  should  become  a  creditor,  and  charge  his  own 
surety  with  the  payment  of  the  debt,  by  any  means  or  contrivance  whatever. 

On  the  other  side,  it  was  contended  that  the  late  Earl  was  compellable  to 
discharge  the  land  of  this  debt;  nor  did  the  Countess,  when  she  agreed  to 
mortgage  the  premises  for  raising  the  £4500,  desire  or  insist  on  any  covenant 
or  agreement  for  that  purpose ;  but  on  the  contrary,  by  the  assignment  of  the 
mortgage  in  January,  1683,  it  was  expressly  agreed  that,  on  payment  of  the 
£4500,  the  term  should  be  assigned  to  the  Earl  and  Countess,  or  as  they  or 
either  of  them  should  direct.  That  the  Earl  was  so  far  from  intending  to  ex- 
onerate the  land  by  his  paying  off  the  mortgage-money,  that  he  not  only  took 
care  to  have  the  mortgage  assigned  and  kept  on  foot ;  but  also,  considering 
himself  as  a  creditor  for  the  money  so  advanced,  he  constantly,  after  the  death 
of  the  Countess,  kept  regular  and  exact  accounts  of  his  receipts  and  payments 
relating  to  the  mortgaged  premises.     That  it  was   certainly  as  lawful  for 
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*the  Earl  to  lay  down  the  money,  and  take  an  assignment  of  the  mort- 
L  J  gage,  as  it  would  have  been  for  any  other  person  to  have  done ;  and 
therefore,  it  was  but  reasonable  that  he  should  have  the  like  benefit  thereof, 
to  reimburse  what  he  paid  of  such  assignment,  as  a  stranger  might  have  had ; 
and  since  the  Earl  had  thought  fit  to  leave  his  money  due  on  the  mortgage  as 
a  provision  for  his  six  younger  children,  who  had  very  slender  fortunes,  and 
a  narrow  subsistence,  it  was  hoped  that  there  would  appear  no  ground  or  rea- 
son to  reverse  or  alter  his  decree. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged, 
that  so  much  of  the  decree  as  was  complained  of  should  be  reversed,  and  that 
the  premises  in  question  should  be  discharged  from  any  demands  which  the 
respondents,  the  Countess  of  Huntingdon,  or  her  children,  or  their  trustees, 
or  either  of  them,  pretended  to  have,  in  respect  of  the  £4500  and  interest; 
and  that  the  term  should  be  assigned  as  the  appellant  should  direct  or  ap- 
point; and  that  the  profits  of  the  estate  in  question,  which  grew  due  and 
were  received  by  the  late  Earl  after  the  death  of  the  late  Countess,  or  by  his 
executors  since  his  death,  should  be  accounted  for  to  the  appellant,  without 
being  discounted  out  of  the  money  pretended  due  on  the  mortgage ;  but  the 
Master  to  whom  the  account  stood  referred  was  to  make  the  respondents  all 
such  allowances  for  the  appellant's  maintenance  and  education,  and  for  all 
moneys  laid  out  and  expended  in  or  about  the  management  and  preservation 
of  the  said  estate,  and  all  other  just  allowances  as  in  the  decree  were  directed. 


It  is  a  well-established  general  rule,  that  whenever  husband  and  wife  mort- 
gage the  estate  of  inheritance  of  the  wife  for  the  benefit  of  the  husband,  the 
wife  or  her  heir  will  be  entitled,  after  the  death  of  the  husband,  to  have 
it  exonerated  out  of  the  real  and  personal  estate  of  the  husband,  her  estate 
being  considered  only  as  a  surety  for  his  debt.  Even  a  creditor  of  the 
wife's,  upon  the  refusal  of  her  representatives  to  take  proceedings,  may 
file  a  bill  *to  obtain  exoneration :  Lancaster  v.  Evors,  10  Beav.  154, 
[*843]  266. 

The  principal  case  is  usually  referred  to,  as  the  earliest  and  leading  autho- 
rity on  the  subject.  In  Pocock  v.  Lee,  2  Vern.  604,  A.  and  his  wife  mort- 
gaged the  wife's  estate,  and  A.  covenanted  to  pay  the  money,  but  the  equity 
of  redemption  was  reserved  to  them  and  their  heirs.  Upon  the  death  of  the 
husband  the  question  was,  whether  the  mortgage-money  should  stand  charged 
upon  the  land,  or  the  land  be  exonerated  out  of  the  husband's  personal  estate ; 
et  per  Cur.  "  The  husband,  having  had  the  money,  is  in  equity  the  debtor, 
and  the  land  is  to  be  considered  but  as  an  additional  security,  and  so  decreed 
it  according  to  the  judgment  in  the  House  of  Peers,  in  the  case  of  Lord  and 
Lady  Huntingdon."  Again,  in  Tate  v.  Austin,  1  P.  Wms.  264 ;  the  wife 
joined  with  her  husband  in  a  fine  to  raise  £500  by  way  of  mortgage  out  of  her 
own  estate,  to  supply  her  husband's  occasions,  and  particularly  to  purchase 
him  a  commission  in  the  army.    The  husband  having  given  legacies  out  of  his 
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personal  estate  to  several  charities,  and  being  indebted  by  simple  contract, 
the  question  was,  to  what  extent,  if  any,  the  widow's  estate  was  entitled  to 
exoneration  out  of  her  husband's  assets.  Lord  Cowper  held,  that  her  estate 
was  entitled  to  exoneration  in  preference  to  the  legacies ;  but  he  also  held, 
erroneously,  it  will  be  submitted,  that  the  debts  of  the  husband,  even  by  simple 
contract,  should  be  preferred  to  the  claims  of  the  wife.  "  The  mortgage," 
said  his  Lordship,  "is  a  debt  of  the  husband,  which  must  be  paid  before  lega- 
cies ;  and  the  wife,  by  consenting  to  charge  her  land  with  it,  does  not  make 
it  less  his  debt  than  it  was  before  ;  the  personal  estate  shall  be  liable  to  pay 
debts  before  legacies,  though  to  a  charity,  for  they  are  still  but  legacies  ;  but 
all  other  debts  of  the  husband  shall  be  preferred  to  this ;  everything  shall  be 
taken  favorably  for  the  wife,  who,  for  the  supplying  the  husband's  occasions,  has 
agreed  to  charge  her  land  with  a  debt  of  his.  The  fine  and  deed  of  uses,  by 
which  the  mortgage  is  created,  arc  but  as  one  conveyance;  so  that  these  lega- 
cies, though  for  a  charity,  are  to  be  left  uopaid,  since  it  appears  there  are  not 
assets  of  the  husband  to  pay  both  the  mortgage  and  the  legacies. 

"  On  this  occasion,  the  Lord  Chancellor  put  the  counsel  in  mind  of  Lord 
Huntingdon's  case,  where  husband  seised  in  fee  in  right  of  his  wife,  did  with 
his  wife  by  deed  and  fine  mortgage  her  estate  for  500  years,  remainder  to  the 
use  of  the  wife  in  fee.  The  mortgage  was  to  raise  a  sum  of  money  for  the 
use  of  the  husband,  to  buy  him  a  place,  which  accordingly  he  did  buy,  and 
thereby  got  money  and  paid  ofi'  the  mortgage,  taking  an  assignment  of  it  in 
*trust  for  himself,  his  executors,  and  administrators  ;  afterwards,  the  p^j, ,  .-■ 
husband  and  wife  died,  and  the  heir  of  the  wife  brought  his  bill  to  L 
exonerate  the  inheritance,  and  to  have  this  mortgage  paid  off  out  of  the 
husband's  personal  estate.  And  though  it  was  decreed  by  Lord  Keeper 
Wright,  (2  Vern.  437,)  that  the  heir  of  the  wife  was  not  entitled  to  have  the 
personal  estate  of  the  husband  so  applied,  yet,  upon  an  appeal  to  the  House 
of  Lords,  that  decree  was  reversed,  and  the  mortgage  decreed  to  be  paid  out 
of  the  husband's  personal  assets;  which  Lord  Cowper  thought  very  just." 
See  S.  C,  2  Vern.  689. 

The  late  Mr.  Jacob,  in  a  learned  note  has  clearly  shown,  that,  as  the  wife 
is  a  surety,  she  is  to  be  paid  her  debt  out  of  his  estate,  with  other  creditors, 
according  to  its  degree,  and  is  not  to  be  postponed  to  them,  as  Lord  Cowper 
thought,  in  Tate  v.  Austin.  "  The  reports,"  he  observes,  "  of  the  case  of 
Tate  v.  Austin,  do  not  state  the  principle  upon  which  it  was  deaided,  tha,t  the 
amount  of  the  mortgage,  which  was  admitted  to  be  a  debt  due  from  the  hus- 
band, was  to  be  postponed  to  his  other  debts.  The  decision  appears  to  have 
been  sanctioned  by  Lord  Thurlow,  in  Clinton  v.  Hooper :  according  to  the 
report  in  1  Ves.  jun.  189,  his  Lordship,  speaking  of  the  wife's  rights  to  exone- 
ration, said,  the  cases  obliged  him  to  put  it  in  the  same  way  as  between  heir 
and  executor ;  for  this  reason,  that  an  assumpsit  between  man  and  wife  would 
not  be  raised  more  in  equity  than  at  law.  If  this  reason  were  conclusive,  it 
would  be  difficult  to  say  why  the  wife  should,  in  any  case,  be  entitled  to  claim 
this  exoneration.     But  if,  on  the  other  hand,  the  law  considers  the  wife,  when 
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mortgaging  her  property  for  her  husband's  debt,  to  stand  ii\  the  situation  of  a 
surety,  it  seems  to  follow,  that  she  must  be  invested  with  the  usual  rights  of 
a  surety,  and,  therefore,  that  she  must  be  entitled  to  the  benefit  of  the  secu- 
rities as  against  her  husband's  estate,  and  to  receive  satisfaction  of  the  debt 
according  to  its  degree.  This  is  the  view  of  the  question  which  has  been 
taken  in  several  cases.  In  Parteriche  v.  Powlet,  (2  Atk.  384,)  Lord  Hard- 
wicke  lays  it  down,  that  the  wife,  paying  her  husband's  mortgage  debt  by  a 
loan  of  money  out  of  her  separate  estate,  is  equally  entitled  to  stand  in  the 
place  of  the  mortgagee  as  a  stranger ;  and  that,  if  she  joins  with  him  in  charg- 
ing her  estate,  she  is,  in  like  manner,  entitled  to  stand  in  the  place  of  the 
mortgagee,  and  to  be  satisfied  out  of  her  husband's  estate.  The  expressions 
of  Lord  Hardwioke,  in  Robinson  v.  Gee,  (1  Ves.  252,)  are  to  the  same  effect. 
He  states,  that  she  is  entitled  to  satisfaction  out  of  the  real  and  personal  assets 
of  the  husband's,  thus  treating  her  as  a  specialty  creditor :  he  adds,  that  her 
estate  is  only  a  surety,  *and  that  the  other  creditors  of  the  husband 
L  J  cannot  stand  in  the  place  of  the  mortgagee  against  her, — a  right 
which  they  would,  of  course,  have  if  they  were  entitled  to  a  preference  in  the 
administration  of  the  husband's  assets.  In  Kinnoul  v.  Money,  (3  Swanst. 
217,  n.,)  Lord  Camden  considers  it  in  the  same  manner;  the  Court,  as  he 
expresses  it,  dissolving  the  marriage  quoad  the  transaction.  In  the  recent 
case  of  Aguilar  v.  Aguilar,  (5  Madd.  414,)  the  wife  joined  her  husband  in 
granting  an  annuity  charged  upon  her  separate  estate,  and  also  upon  a  fund 
to  which  the  husband  was  entitled  jure  mariti.  It  was  held,  that  she  was  en- 
titled to  have  the  latter  fund  applied  towards  payment  of  the  annuity,  (in 
exoneration  of  her  separate  estate,)  not  only  as  against  her  husband,  but  as 
against  his  assignee,  under  the  Insolvent  Debtor's  Act,  and  as  against  persons 
in  whose  favor  he  had  subsequently  charged  it :"  1  Hop.  H.  &  W.  145, 
note  (h).  See  also,  Pitt  v.  Pitt,  T.  &  R.  180,  and  the  remarks  of  Sir  W. 
Page  Wood,  V.  C,  in  Hudson,  v.  Carmichael,  Kay,  620,  621,  622. 

If,  however,  a  wife  mortgages  her  separate  estate  to  raise  money  for  her 
husband,  as  it  is  clear  that  in  equity  she  is  competent  to  deal  with  such  pro- 
perty as  a  feme  sole,  an  assumpsit  would  arise  just  as  if  she  were  a  stranger, 
and  consequently  there  would  be  no  pretence  for  postponing  her  to  other 
creditors  of  her  husband.  Thus  in  Hudson  v.  Carmichael,  Kay,  613,  where 
a  married  woman,  entitled  to  leasehold  property  for  her  separate  use,  con- 
curred with  her  husband  in  raising  money  upon  the  mortgage  of  her  separate 
estate,  by  a  deed,  which  expressed  that  the  money  was  borrowed  by  and  paid 
to  herself  and  her  husband,  and  which  contained  a  covenant  by  the  husband 
for  payment  of  the  debt,  the  presumption  that  tlie  money  was  received  by  the 
husband  not  being  rebutted  by  extrinsic  evidence,  it  was  held  by  Sir  W.  Page 
Wood,  V.  C,  that  the  wife  was  only  a  surety  for  the  husband,  and  was,  after 
his  death,  entitled,  as  against  his  other  creditors,  to  all  the  rights  incident  to 
that  relation,  and  therefore  had  a  right  to  have  the  debt  paid  off  as  a  specialty 
debt,  out  of  the  husband's  assets,  in  priority  to  the  simple  contract  creditors. 
After  noticing  with  disapprobation  the  dicta  in  Tate  v.  Austin  and  Clinton  v. 
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Hoojier,  according  to  wliioli  the  wife  would  be  postponed  to  the  other  creditors 
of  the  husband,  his  Honor  says,  "  Whatever  should  ultimately  be  held  to  be 
the  law  in  this  respect, — and  I  think  there  will  be  some  difficulty  in  support- 
ing these  dicta,  although  by  such  eminent  judges, — it  is  clear,  that  no  ques- 
tion as  to  assumpsit  can  exist  where  the  estate  is  settled  to  the  separate  use  of 
a  married  woman.  That  is  a  case  in  which  the  Court  recognizes  *her 
as  a  feme  sole,  competent  to  deal  with  property  in  every  respect ;  and  ■-  -■ 
therefore,  an  assumpsit  would  arise  just  as  though  she  were  a  mere  stranger. 
A  wife  effecting  a  charge  upon  her  separate  property  in  favor  of  her  husband, 
is  precisely  in  the  same  position  as  though  she  had  lent  to  him  the  savings  of 
the  income  of  such  property  deposited  at  her  bankers,  and  which  there  is  no 

doubt  that  he  can  lawfully  borrow  from  her It  must  be  observed, 

that  it  is  difficult  to  see  on  what  other  ground,  except  that  of  an  implied  as- 
sumpsit, this  doctrine  of  her  right  as  surety  ever  arose.  The  wife  is  not  in 
the  mere  position  of  the  heir,  for  the  heir  cannot  assert  his  right  against  lega- 
tees, but  the  wife  can ;  and  how  she  can  acquire  a  better  position  than  the 
heir,  except  by  such  an  assumpsit,  it  is  not  easy  to  understand.  Where  the 
wife  has  a  separate  estate,  then,  as  it  is  laid  down  in  Parteriche  v.  Powleti, 
(2  Atk.  383,)  her  separate  property  being  applied  to  pay  off  the  husband's 
debts,  the  wife  must  be  considered  as  a  distinct  person,  and  is  e<jually  entitled 
to  stand  in  the  place  of  the  husband's  creditors  as  a  stranger;  and  according 
to  the  dictum  in  Robinson  v.  Gee,  (1  Ves.  252,)  if  her  mortgage  to  secure 
her  husband's  debt  is  paid  off  out  of  his  assets,  the  other  creditors  of  the  hus- 
band have  no  equity,  in  case  of  a  deficiency  of  his  assets,  to  come  upon  her 
estate." 

Where  a  husband  and  wife  mortgaged  their  respective  estates  to  secure  a 
debt  of  the  husband's,  and  both  estates  were  afterwards  sold,  free  from  the 
mortgage,  and  the  debt  paid  out  of  the  produce  of  the  wife's  estate,  it  was 
held  by  Lord  Langdale,  M.  R.,  that  the  representative  of  the  wife  was  enti- 
tled to  have  the  amount  recouped  out  of  the  produce  of  the  estate  of  the  hus- 
band which  was  in  Court,  but  that  he  was  not  entitled  to  interest  on  the  amount 
paid:  Lancaster  v.  Evors,  10  Beav.  154,  266. 

The  debt,  however,  affecting  the  estate  of  the  wife,  must  be  the  debt  of  the 
husband,  otherwise  her  claim  to  exoneration  will  fail.  Thus,  if  the  estate  of 
the  wife  be  mortgaged,  in  order  to  pay  debts  contracted  by  her  before  mar- 
riage, she  cannot  claim  exoneration  out  of  the  estate  of  her  husband,  even 
although  he  covenants  to  pay  the  sum  raised  :  Lewis  v.  Nangle,  Amb.  150  ; 
1  Cox,  240;  Earl  of  Kinnoulx.  Money,  3  Swanst.  201,  n. 

Upon  the  same  principle,  in  Bagot  v.  Oughton,  1  P.  Wms.  347,  where  the 
wife's  estate  was  mortgaged  before  the  marriage,  and  transferred  after,  and  the 
husband  joined  in  the  transfer,  and  covenanted  that  he  or  his  wife  would  pay 
the  money,  it  was  held  that  his  personal  estate  should  not  exonerate  his  wife's 
estate;  because  the  debt  was  not  substantially  and  in  effect  his,  though  he 
covenanted  *to  pay  it :  but  being  a  debt  existing  on  the  estate  before,  ^^qa<j-i 
his  covenant  was  collateral  in  support  of  the  debt. 


584  MORTGAGE     BY     WIFE. 

However,  it  has  been  said  by  Lord  Thurlow,  in  Clinton  v.  Hooper,  3  Bro. 
213,  "that,  where  it  has  been  clearly  proved  that  the  money  borrowed  had 
been  paid  into  the  hands  of  the  wife,  and  that  she  had  been  perfect  mistress, 
and  had  converted  it  to  her  own  use  as  her  separate  money,  there  can  be  no 
reason  why  the  Court  should  not  declare  that  it  was  so  applied,  and  consc- 
quently  could  not  be  deemed  the  debt  of  the  husband,  and  the  covenant  of 
the  husband  was  merely  a  necessary  covenant  for  the  purpose  of  confirming 
the  debt.  So,  where  the  wife,  having  the  absolute  disposal  of  it,  appropriates 
it  to  the  use  of  her  husband,  that  fact  would  reach  the  original  contract,  but 
still  resolves  itself  into  the  same  principle  as  before,  and  makes  her  estate 
liable."     See  also  Thomas  v.  Thomas,  2  K.  &  J.  79. 

To  entitle  the  wife  to  have  her  estate  exonerated,  it  is  not  incumbent  on  her 
to  show  that  the  money  was  borrowed  for  J,he  benefit  of  the  husband ;  for  the 
general  rule  is,  that  where  a  husband  borrows  money  on  the  security  of  the 
wife's  estate,  as  the  money  is  under  his  power,  it  is  supposed  to  come  to  his 
use ;  and  this  turns  the  proof  on  him  to  show  the  contrary.  But,  though 
this  is  the  general  rule,  that  the  husband  shall  prima  facie  be  liable,  yet  it  is 
but  an  equity,  and  may  therefore  be  rebutted  by  another  equity,  viz.,  that 
the  money  was  borrowed  for  the  benefit  of  the  wife,  which  may  be  set  up  by 
parol  proof :  Earl  of  Kinnoul  v.  Money,  3  Swanst.  208,  n. ;  Clinton  v.  Hooper, 
1  Ves.  jun.  173;  3  Bro.  C.  C.  212,  213;  Hudson  v.  Carmichael,  Kay,  613. 

So,  also,  parol  evidence  of  the  declarations  of  the  wife  to  prove  that  the 
money  raised  by  mortgage  of  her  estate  was  not  applied  for  the  husband's  use, 
is  admissible,  but  it  will  not  be  admissible  to  prove  the  transaction  itself  dif- 
ferent from  what  it  appears  by  the  instruments  and  other  evidence  :  as,  that 
it  was  a  gift  to  him  :  Clinton  v.  Hooper,  1  Ves.  jun.  173. 

After  the  death  of  the  husband  the  wife  can  waive  her  right  to  exoneration  : 
and  parol  evidence  of  her  declaration  to  the  executors  of  her  husband,  that 
she  did  not  intend  to  make  any  claim  against  his  estate,  has  been  held  admis- 
sible :  Clinton  v.  Hooper,  1  Ves.  jun.  188 ;  3  Bro.  C.  C.  201. 

But  the  claim  of  the  wife  will  not  be  held  waived  by  her  borrowing  a 
further  sum  in  addition  to  the  sum  advanced  for  her  husband's  benefit,  and 
agreeing  that  her  estate  should  not  be  redeemed  without  payment  of  both 
sums;  Lacam  v.  Mertins,  1  Ves.  312. 

So,  where  an  estate  belonging  to  the  wife  is  mortgaged,  and  the  equity  of 

redemption  is  reserved  to  the  heirs  of  the  husband,  there  *is  a  result- 

L        J  ing  trust  for  the  wife  and  her  heirs,  the  husband  merely  having  the 

estate  he  had  before,  jure  uxoris  :  Broad  v.  Broad,  2  Ch.  Ca.  161 ;  1  Vern. 

213,  nom.  Brend  v.  Brend;  2  Ch.  Ca.  99,  nom.  Brand  v.  Brond. 

The  principle  is  this,  that,  in  a  mortgage,  the  mere  form  of  reservation  of 
the  equity  of  redemption  is  not  of  itself  sufficient  to  alter  the  previous  title. 
In  such  case  (where  fraud  is  out  of  the  question,)  it  is  supposed  to  arise  from 
inaccuracy  or  mistake,  which  is  to  be  explained  and  corrected  by  the  state  of 
the  title  as  it  was  before  the  mortgage. 

Thus,  in  Ruscomhe  v.  Hare,  6  Dow.  1 ;  2  Bligh,  N.  S.  192,  a  man  having 
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mortgaged  his  estate  to  secure  two  sums,  the  one  at  £4J  per  cent.,  and  the 
other  at  £4J  per  cent.,  devised  it  to  his  wife  in  fee,  and  made  her  sole  exe- 
cutrix and  residuary  legatee.  The  wife,  having  married  again,  joined  her 
second  husband  in  another  mortgage  of  the  estate  to  the  same  mortgagee, 
consolidating  the  two  former  mortgages  into  one.  The  mortgage  deed,  after 
reciting  that  the  sums  were  then  due,  but  that  all  interest  had  been  paid  ud 
to  that  time,  it  was  witnessed,  that,  for  Letter  securing  the  said  sums,  with 
interest  at  £b  per  cent.,  the  husband  and  wife  conveyed  the  premises  to  the 
mortgagee,  discharged  of  the  former  proviso  for  redemption,  but  subject  to 
another  proviso,  that,  in  case  the  husband  should  pay  the  two  sums,  amount- 
ing together  to  £1250,  and  interest  at  £5  per  cent.,  at  a  time  therein  specified 
the  mortgagee  should  re-convey  to  the  husband,  his  heirs  and  assigns  for  ever. 
And  the  husband  and  wife  covenanted  to  levy  a  fine,  which  was  afterwards 
levied,  and  the  husband  executed  a  bond  to  the  mortgagee  as  a  collateral 
security  for  the  due  payment  of  the  mortgage  money.  The  husband  after- 
wards alone  mortgaged  the  estate  to  secure  some  arrears  of  interest.  The  wife 
died,  leaving  a  son  by  her  former  marriage  her  heir-at-law.  The  husband 
then  sold  part  of  the  estate,  and  paid  off  the  sum  due  to  the  mortgagee,  who 
thereupon  reconveyed  to  him  the  remainder  of  the  estate,  in  the  possession  of 
which  he  continued  until  his  death,  and  devised  it.  It  was  held  by  the  Court 
of  Exchequer,  and  the  decree  was  affirmed  in  the  House  of  Lords  upon  the 
advice  of  Lord  Eldon,  and  with  the  concurrence  of  Lord  Kedesdale,  that  the 
equity  of  redemption  belonged  to  the  wife,  and  at  her  death  descended  to  her 
heir-at-law,  and  did  not  vest  in  the  second  husband,  under  the  reservation  in 
the  mortgage  deed;  and  that  his  covenants  and  bond  could  not  be  deemed  a 
purchase  of  her  equity  of  redemption;  and  that  the  purchaser  from  the  second 
husband  could  not  be  deemed  a  purchaser  without  notice,  inasmuch  as  the 
equity  appeared  upon  *the  deed ;  and  the  decree  was,  that  the  heir-  r:t:o4^Q-] 
at-law  might  redeem.  In  moving  the  judgment  of  the  House,  Lord 
Eldon  made  the  following  important  remarks: — "If,"  said  his  Lordship,  "it 
clearly  appears  to  have  been  the  intention  of  the  wife  that  he  should  have  the 
equity  of  redemption,  he  must  have  it.  But  still,  the  question  is,  what  courts 
of  equity  have  agreed  to  consider  as  evidence  of  that  intention,  manifested 
on  the  face  of  the  instrument,  from  which  you  are  to  draw  your  conclusion. 
I  perfectly  recollect  what  fell  from  the  lips  of  Lord  Thurlow,  though  it  is  a 
quarter  of  a  century  ago,  upon  that  point :  that  where  the  equity  of  redemp- 
tion is  in  these  cases  reserved  to  the  husband,  if  there  is  no  other  evidence  of 
the  intention,  and  if  the  recital  shows  that  the  instrument  is  framed  for  other 
purposes,  the  husband  is  seised  of  the  estate  which  he  before  had ;  with  this 
difference,  that  if  he  before  had  the  legal  estate  jure  uxoris,  he  afterwards 
had  the  equity  of  redemption,  but  still  jure  uxoris;  or  if  the  estate  which  he 
before  had  jure  uxoris  was  equitable,  so  it  remained  equitable,  but  still  jure 
uxoris;  and  that  equity  throws  this  protection  round  the  wife,  that  the  deed 
shall  operate  no  further  than  its  particular  purpose,  unless  there  is  some  recital 
of  intention  that  the  husband  should  take  the  benefit.    But  there  may  be  com- 
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plcx  cases,  sucli  as  some  of  those  which  have  been  cited,  very  different  from 
the  case  of  a  simple  reservation  of  the  equity  of  redemption  to  the  husband, 
where  the  estate  belonged  to  the  wife.  And  yet  it  appears  that,  even  in  these 
complicated  cases,  the  rule  of  law  prevailed."  In  Whitbread  v.  Smith,  3 
De  a.  Mac.  &  G-.  727,  an  estate  was  by  deed,  dated  July,  1817,  settled  to 
|uch  uses  as  A.  and  his  wife  should  jointly  app9int,  and  in  default  of  appoint- 
ment, to  A.  for  life,  remainder  to  his  wife  for  life,  remainder  to  his  son  in  fee. 
A.  and  his  wife  made  several  mortgages,  all  except  one  limiting  the  equity  of 
redemption  upon,  or  consistently  with  the  uses  of  the  deed  of  July,  1817.  In 
1832,  they  made  under  the  power  in  the  deed  of  1817,  another  mortgage, 
which  limited  the  equity  of  redemption  to  A.  and  his  wife,  "their  heirs  or 
assigns,  or  to  such  others  persons  as  they  should  direct,"  and  by  a  deed  of 
even  date  certain  terms  were  assigned  to  attend  the  inheritance,  according  to 
the  uses  of  the  mortgage  deed  of  even  date.  The  husband,  after  the  death 
of  his  wife,  sold  as  if  he  were  seised  in  fee.  On  a  bill  for  redemption  being 
filed  by  the  son  against  the  purchaser,  it  was  held  by  the  full  Court  of  Appeal, 
reversing  the  decision  of  Sir  K.  T.  Kindersley,  V.  C,  (reported  1  Drew.  531,) 
that  the  proviso  for  redemption  in  the  deed  of  1832  was  not  intended  to  vary 
the  limitation  of  the  equity  *of  redemption,  and  did  not  defeat  the 
t  J  limitation  of  the  fee  to  the  son  in  the  deed  of  July,  1817.  See  also 
Wood  V.  Wood,  7  Beav.  183 ;  Clark  v.  Burgh,  2  Coll.  221 ;  Eipkin  v.  Wilson, 
3  De  G.  &  Sm.  738 ;  Wood  v.  Wood,  7  Beav.  183 ;  and  see  Flowden  v.  E^de, 
2  De  G.  Mac.  &  G.  684,  reversing  S.  C,  2  Sim.  N.  S.  171.  Beather  v. 
O'Neill,  6  W.  E.  176. 

Where  it  appears  to  have  been  the  intention  of  the  wife  to  transfer  the 
equity  of  redemption  to  the  husband,  effect  will  be  given  to  the  intention ; 
and  it  is  not  necessary,  as  Lord  Eldon  erroneously  supposed,  that  the  inten- 
tion should  appear  in  the  recitals.  Thus  in  Jackson  v.  Innes,  (1  Bligh,  104,) 
the  lands  of  the  wife  upon  her  marriage  were  settled  to  the  use  of  the  husband 
and  wife  successively  for  life,  remainder  in  strict  settlement,  remainder  to  the 
wife  and  her  heirs  with  a  power  of  revocation  and  appointment  of  new  uses, 
and  she  joined  with  her  husband  in  a  mortgage,  and  by  the  deed,  to  lead  the 
uses  of  the  fine  which  the  husband  and  wife  afterwards  levied,  according  to 
covenant,  the  lands,  after  the  determination  of  the  term  created  to  secure  the 
repayment  of  the  money  borrowed,  were  limited  to  the  husband  and  wife  and 
the  survivor  for  their  lives  and  the  life  of  the  survivor,  and  from  the  decease 
of  the  survivor  to  the  use  of  the  heirs  of  their  two  bodies,  and  for  default  of 
such  issue,  to  the  use  of  the  right  heirs  of  the  survivor  of  the  husband  and 
wife  for  ever.  The  wife  having  died  without  issue,  leaving  the  husband  sur- 
vivor, it  was  held  by  the  House  of  Lords,  reversing  the  decision  of  Lord  Eldon, 
(reported  16  Ves.  351,)  that  this  was  more  than  a  mere  mortgage  transaction ; 
that  there  was  evidence  of  an  intention  to  effect  a  change  in  the  beneficial 
interest;  and  that  there  was  upon  the  face  of  the  deed  a  clear  manifestation 
of  such  intention,  equivalent  to  a  declaration ;  and  consequently,  that  the  hus- 
band and  his  heirs,  and  not  the  heirs  of  the  wife,  were  entitled  to  the  equity 
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of  redemption.  Lord  Kedesdale,  in  moving  the  judgment  of  the  House  of 
Lords,  entered  into  an  elaborate  examination  of  the  authorities;  and  after 
admitting  the  rule  laid  down  in  Broad  v.  Broad,  and  Ruscomhe  v.  Hare, 
added  :  "  But  it  is  an  exception  to  that  rule,  where  other  circumstances  occur, 
affording  evidence  of  an  intended  alteration  of  rights. 

"In  Rowel  v.  Whalley,  (1  Ch.  Rep.  116,)  the  wife  joined  with  her  husband 
in  a  mortgage  of  her  lands,  by  a  deed  containing  a  proviso  and  declaration 
that,  if  the  husband  and  wife,  or  either  of  them,  or  their  heirs,  executors,  &c., 
paid  to  the  mortgagee,  his  executors,  &c.,  the  sum  borrowed,  that  the  fine  to 
be  levied,  according  to  a  covenant  contained  in  the  deed  should  enure  to  the 
husband  and  wife  and  the  longest  liver  of  *them,  with  remainder  to 
the  right  heirs  of  the  husband  for  ever.  Here  is  a  case  of  a  distinct  L  J 
declaration,  in  no  manner  depending  upon  the  proviso  for  redemption,. but 
defining  the  course  in  which  the  property  is  to  be  carried  after  the  satisfaction 
of  the  mortgage.  A  fine  was  afterwards  levied,  according  to  the  agreement 
among  the  parties ;  and  after  the  death  of  the  husband,  a  bill  to  redeem  was 
filed  by  the  relict.  The  son  and  heir  of  the  former  husband,  being  a  party 
defendant  in  the  suit,  was  an  infant.  The  Court  decreed,  that  the  plaintiff 
and  the  infant  should  proportionably  pay  what  was  due  upon  the  mortgage  at 
the  time  of  the  death  of  the  mortgagor,  rating  the  estate  for  life  of  the  plain- 
tiff in  the  premises  at  one-third,  and  the  reversion  in  fee  of  the  infant  at  two- 
thirds.  In  that  case  it  was  determined,  that  the  subsequent  declaration  and 
limitation,  having  no  connection  with  the  proviso  for  redemption,  but  declar- 
ing what  should  become  of  the  property  after  the  mortgage  was  satisfied,  ope- 
rated against  the  construction  of  a  resulting  trust  for  the  benefit  of  the  wife. 
It  was  held  to  be  a  distinct  settlement,  and  that  she  had  parted  with  her  estate. 
In  the  case  now  pending  before  us  for  judgment,  the  distinction  is  stronger; 
for  it  is  the  mortgage  term,  which  is  made  redeemable  by  the  husband  and 
wife,  and  the  fee  is  the  subject  of  settlement.  In  the  case  of  The  Earl  of 
Huntingdon  v.  The  Countess  of  Huntingdon,  the  mortgage  was  made  by  the 
mother  of  the  plaintiff,  joining  with  her  husband,  of  lands,  being  her  inheri- 
tance; and  the  purpose  was  to  raise  money  for  the  husband  to  pay  for  the 
place  of  Captain  of  the  Band  of  Pensioners.  The  mortgage  was  for  a  term  of 
years,  subject  to  which  the  estate  was  settled  to  the  Countess  (the  plaintiff's 
mother)  for  life,  remainder  to  the  plaintiff  in  tail.  The  proviso  for  redemp- 
tion was,  that  on  payment  of  the  mortgage-money  the  term  should  cease.  In 
1683,  the  Countess  joined  with  her  husband  in  an  assignment  of  the  mort- 
gage ;  and  in  the  deed  of  assignment  the  proviso  was,  that  on  payment  of  the 
money  borrowed  by  them,  or  either  of  them,  the  mortgage  term  was  to  be 
assigned  as  they  or  either  of  them  should  direct  or  appoint.  The  husband 
afterwards  paid  off  the  mortgage,  and  took  an  assignment  of  the  term  in  trust 
for  himself;  and  by  will  bequeathed  his  personal  estate  to  the  defendant,  his 
second  wife,  who  claimed  the  term.  The  plaintiff  filed  a  bill  in  Chancery, 
praying  that  the  term  might  be  assigned  to  him.  The  Lord  Keeper  refused 
to  make  such  decree,  except  upon  the  usual  terms  of  a  redemption,  paying 
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principal,  interest,  and  costs ;  but  upon  appeal  to  Parliament,  the  decree  was 
reversed,  and  the  term  directed  to  be  assigned  to  the  *appellant,  with 
L  ""-I  an  account  of  profits  from  the  death  of  the  appellant's  mother,  making 
to  the  respondent  just  allowances  for  the  maintenance  of  the  appellant,  and 
management  of  the  estate.  In  that  case  the  limitation,  after  the  life  estate, 
was  to  the  son  in  tail ;  and  in  the  case  now  under  discussion,  it  is  to  the  hus- 
band and  wife  and  the  heirs  of  their  bodies,  or,  in  default  of  issue,  to  the  sur- 
vivor of  the  husband  and  wife  in  fee ;  and  that  is  the  only  difference  in  that 
respect  between  the  cases.  The  proviso  for  redemption  in  the  Earl  of  Hunt- 
ingdon's case  was  that,  on  payment  by  either  of  them,  the  term  should  be 
assigned  as  they  or  either  of  them  should  direct.  Under  these  circumstances, 
the  executrix  and  devisee  of  the  husband  insisted,  that  as  he  had  paid  the 
mortgage  and  taken  the  assignment,  it  belonged  to  her  as  his  representative. 
The  son  of  the  former  wife  contended  that  the  estate  was  under  settlementj 
and  bound  by  the  terms  of  the  settlement ;  that  the  husband  and  wife  could 
not  deal  with  the  estate  beyond  their  own  interest ;  and  it  was  held,  as  to  the 
term  assigned  to  the  husband,  and  possessed  under  his  will  by  the  defendant, 
that  there  was  a  resulting  trust  for  the  son. 

"  In  the  case  of  Lewis  v.  Nangle,  (Amb.  150,)  the  property  which  belonged 
to  the  wife,  was  mortgaged  and  settled  upon  the  husband  and  wife,  with  re- 
mainder, not  to  the  wife  herself,  but  to  the  wife's  sister.  The  wife  died,  and 
the  sister  brought  a  bill,  in  order  to  compel  the  husband  to  pay  off  the  mort- 
gage. In  that  case  it  appeared  that  the  money  raised  upon  the  mortgage, 
being  ^£1100,  was  in  part  borrowed  for  the  use  of  the  husband,  and  part  of  it 
for  the  purpose  of  paying  a  debt  incurred  by  the  wife  previous  to  the  mar- 
riage. In  giving  judgment  upon  the  case,  the  Lord  Chancellor  said,  '  The 
general  rule  is,  that  when  the  husband  borrows  a  sum  of  money  for  his  own 
use,  and  the  wife  joins  in  a  mortgage  of  her  jointure  for  repayment  of  it,  that 
her  estate  shall  be  a  creditor  upon  the  husband  for  that  sum.  So  it  is  where 
there  is  no  settlement,  and  the  wife  mortgages  her  estate  of  inheritance  to 
raise  money  for  the  husband;  but  where,  at  the  time  of  executing  such  mort- 
gage or  security,  a  settlement  is  made  either  before  or  after  marriage,  there  is 
no  instance  in  which  the  husband  has  been  considered  answerable  to  the  wife's 
estate  for  the  money  borrowed ;'  and  he  there  held,  that,  under  the  circum- 
stances of  this  case,  there  being  a  settlement  of  the  estate,  the  husband  was 
not  liable  for  the  money  borrowed.  The  subsequent  limitation  was  not  im- 
peached by  the  person  who  brought  the  bill,  because  that  person  was  entitled 
to  the  estate  under  that  limitation. 

r*8'iSl  "  ^^  *^^  "^^^^  °^  Jackson  v.  Parker,  (Amb.  687,)  which  was  *de- 
L  J  cided  by  Sir  Thomas  Sewell,  a  difficulty  occurred  of  a  different  de- 
scription. The  husband  had  borrowed  a  sum  of  money,  and,  in  order  to  make 
a  security  by  mortgage  of  his  own  estate,  his  wife  joined  in  a  fine,  which 
would  have  the  effect  of  barring  her  of  any  claim  of  dower.  The  limitation 
of  the  equity  of  redemption  was  to  the  husband  and  the  wife  and  their  heirs ; 
and  there  was  a  declaration  in  the  deed,  that  after  payment  of  the  money  lent 
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on  this  mortgage,  the  fine  should  enure  to  the  husband  and  his  heirs.  Other 
charges  were  afterwards  made  upon  the  estate,  and  those  subsequent  charges 
were  all  made  redeemable  by  the  husband  and  wife  and  their  heirs.  The 
husband  by  his  will  made  a  disposition  of  this  property,  in  trust  to  raise  pro- 
visions for  all  his  children.  But  the  will  was  disputed  by  the  eldest  son  and 
heir-at-law,  upon  the  ground  that  it  was  a  devise  of  the  equity  of  redemption, 
of  which  the  husband  was  not  solely  seised,  because  the  equity  of  redemption 
was  reserved  to  the  husband  and  wife  and  their  heirs.  Sir  Thomas  Sewell 
had  some  difficulty  upon  the  subject  at  first,  in  consequence  of  the  words  of 
the  Statute  of  Wills,  which  does  not  admit  of  a  devise  of  property,  of  which 
the  devisor  is  not  solely  seised.  But,  upon  reflection,  he  decided  that  the 
case  was  to  be  considered  as  in  equity ;  it  was  not  a  legal  estate,  and,  as  an 
estate  to  be  governed  by  the  rules  of  equity,  it  was  the  seisin  of  the  husband, 
and  not  of  the  wife.  Upon  a  contest  for  redemption,  the  Court  would  regard 
the  ownership  of  the  estate  previous  to  the  mortgage,  and,  in  that  view,  the 
husband  would  be  considered  as  the  person  entitled  to  redeem,  the  wife  being 
entitled  to  redeem  only  in  respect  of  her  interest,  which  would  have  been  only 
a  right  to  dower,  if  she  had  survived  her  husband.  In  such  case,  she  would 
have  been  entitled  to  have  had  the  estate  redeemed  for  the  purpose  of  lutting 
in  her  dower ;  but  there  her  right  ended ;  and  that,  therefore,  the  husband 
must  be  taken  to  be  in  equity  sole  seised  of  the  estate,  as  if  the  mortgage  had 
not  been  made.  In  that  case  it  wa.s  argued,  '  that  the  Court  will  put  a  true 
construction  on  the  deed,  by  taking  into  consideration  the  ownership  of  the 
estate,  and  the  purpose  for  which  the  deed  was  made ;  that  the  husband  was 
the  owner  of  the  estate,  and  the  intention  of  the  deed  was  merely  to  make  a 
mortgage,  and  the  wife  was  made  a  party,  and  joined  in  the  fine,  for  the  sake 
of  the  mortgagee.'     And  this  argument  was  adopted  by  the  judgment. 

"  In  the  case  of  Corhett  v.  Barker,  (1  Anstr.  138,)  according  to  the  report, 
the  Court  do  not  seem  to  have  the  least  notion  that  there  existed  a  resulting 
trust,  such  as  the  House  of  Lords  held  to  exist  in  the  case  of  Huscombe  v. 
Bare,  *and  they  dismissed  the  bill.  In  that  case  it  appears  probable 
that  Baron  Thompson  doubted  the  correctness  of  the  decision;  for  L  J 
he  says,  '  that  a  reservation  of  the  kind  now  under  discussion,  in  a  fine  levied 
completely  diverso  intuitu,  shall  not  without  an  express  declaration  of  such 
intention,  carry  the  estate  in  a  new  channel.'  The  cause  being  afterwards 
re-heard,  the  Court  seems  to  have  been  of  opinion  that  a  trust  resulted  in 
favor  of  the  original  owner  of  the  estate,  and  determined  accordingly.  The 
report  of  the  case  is  so  very  imperfect  in  its  language  and  statements,,  that  it 
is  difficult  to  discover  what  are  the  facts  of  the  case,  and  the  point  decided; 
but  as  far  as  they  can  be  collected,  the  case  appears  to  have  been  of  the  same 
nature  as  Broad  v.  Broad,  and  the  other  cases  which  have  been  decided  upon 
a  similar  principle. 

"  It  must  now  be  admitted  as  an  established  principle,  to  be  applied  in  de- 
ciding upon  the  effect  of  mortgages  of  this  description,  whether  it  be  the 
estate  of  the  wife  or  the  estate  of  the  husband,  if  the  wife  joins  in  the  con- 
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Teyanee,  eitber  because  the  estate  belongs  to  her,  or  because  she  has  a  charge 
by  way  of  jointure  or  dower  out  of  the  estate,  and  there  is  a  mere  reservation 
in  the  proviso  for  redemption  of  the  mortgage,  which  would  carry  the  estate 
from  the  person  who  was  owner  at  the  time  of  executing  the  mortgage,  or 
where  the  words  admit  of  any  ambiguity,  that  there  is  a  resulting  trust  for 
the  benefit  of  the  wife,  or  for  the  benefit  of  the  husband,  according  to  the 
circumstances  of  the  case.     But  here,  it  seems  to  me,  that  the  operation  of  the 
deed  as  to  the  mortgage  term,  and  the  operation  of  the  deed  as  to  the  limita- 
tion of  the  fee,  are  wholly  distinct,  and  do  not  in  any  way  depend  on  each 
other.     The  question  does  not  arise  upon  the  interpretation  of  the  proviso  for 
redemption,  but  it  arises  upon  a  distinct  and  subsequent  clause  of  the  deed. 
The  term  and  the  fee  are  kept  distinct  in  the  deed.     The  term  is  a  security 
for  the  repayment  of  the  money  lent,  and  when  the  mortgage  should  be  dis- 
charged, the  intention  of  the  maker  of  the  deed  was,  that  the  term  should  be 
completely  at  an  end.     The  way  in  which  they  proposed  to  effect  this  was  by 
declaring  that,  upon  payment  of  the  money  due  the  term  shall  cease.     If  the 
money  had  been  paid  at  the  day,  the  term  ceasing,  there  would  have  remained 
nothing  of  the  mortgage  operating  upon  the  property.     But  there  would  then 
have  remained  the  declaration  in  the  deed,  directing  what  should  be  done 
with  the  estate,  subject  to  the  term.     The  term  being  at  an  end,  the  opera- 
tion of  the  deed,  so  far  as  it  declared  the  limitations  of  the  estate,  subject  to 
the  term,  remained  *perfeetly  distinct,  and  had  no  connection  what- 
L         J  soever  with  the  existence  of  a  term  which  then  would  have  ceased 
to  exist.     A  court  of  equity  will  so  deal  with  a  declaration  that,  upon  pay- 
ment of  a  sum  of  money  on  a  given  day,  the  term  shall  cease ;  that,  although 
the  term  becomes  absolute  by  non-payment  of  the  money  at  the  day,  it  is  still 
subject  to  redemption.     By  whom  it  may  be  redeemed  must  be  discovered 
from  the  title,  which,  by  the  deed  itself,  is  declared  to  be  in  the  husband 
and  wife  for  their  respective  lives,  then  to  the  heirs  of  their  bodies,  and  then 
to  the  survivor  in  fee.     Upon  the  declarations,  therefore,  and  the  provisions 
of  that  deed,  the  redemption  would  arise  by  implication,  in  case  the  money 
was  not  paid  at  the  day.     The  implication  must  be  drawn  from  the  deed  itself 
declaring  who  were  the  persons  entitled  to  the  estate. 

"  In  all  the  other  cases  decided  upon  the  general  principle  the  grounds  of 
the  decisions  were,  '  that  the  mode  in  which  the  redemption  was  limited  was 
by  mistake  or  improper  contrivance  introduced  into  the  deed.'  But  in  this 
case  there  is  no  ground  to  raise  such  imputation,  for  the  deed  is  clear  and  ex- 
press in  its  declarations  and  provisions.  The  case  is  really  in  principle,  if  not 
in  circumstances,  the  same  as  the  case  of  Rowel  v.  Whalley. 

"  Where  the  declaration  of  the  uses  of  the  fine  refers  simply  to  the  opera- 
tion of  the  deed  as  a  mortgage,  where  it  is  simply  a  declaration  that,  the  mo- 
ney being  paid,  the  fine  shall  enure  to  the  persons  who  make  the  mortgage, 
and  there  is  nothing  else  which  makes  it  subject  to  redemption,  that  would  be 
considered  as  a  mere  clause  of  redemption,  and  construed  in  the  same  way. 
But  where  the  form  of  the  equity  of  redemption  has  nothing  to  do  with  the 
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limitation  of  the  estate,  where  the  limitation  of  the  estate  is  perfectly  distinct, 
it  seems  to  me,  the  rules  which  have  been  established  in  the  cases  of  resulting 
trust  do  not  in  any  degree  apply." 

Lord  Eldon,  adopting  the  opinion  of  Lord  Kedesdale,  observed,  that  "  the 
circumstances  of  the  case  were  certainly,  in  point  of  fact,  much  better  under- 
stood than  they  were,  and  much  greater  research  had  been  made  into  cases, 
so  as  to  bring  before  the  consideration  of  the  House  the  true  principle  of  de- 
cision. The  Court  below  did  not  rightly  apprehend  the  case,  as  it  now  appeared. 
The  judgment  of  the  House  would  remove  a  difficulty  which  he  knew  was 
floating  in  the  minds  of  many  persons.  He  conceived  it  to  have  been  the 
opinion  of  Lord  Thurlow,  that,  in  order  to  dispose  of  the  equity  of  redemp- 
tion of  the  wife  in  an  estate,  it  was  absolutely  necessary  there  should  be,  in 
the  recitals  of  the  instrument,  some  expression  that  the  parties  meant 
*it  so ;  that  it  was  not  enough  to  collect  the  intentioa  from  the  limi-  L  ""^"J 
tations,  but  that  there  must  be  something  more  upon  the  face  of  the  deed  to 
lead  the  wife  to  understand  what  the  limitations  were.  It  did,  however, 
occur  to  him,  on  looking  into  the  cases  which  had  been  referred  to,  that  such 
a  proposition  could  not  be  supported,  and  therefore  he  was  of  opinion  that  the 
decree  must  be  reversed." 

In  Reeve  v.  Hicks,  (2  S.  &■  S.  403,)  a  husband  and  wife  mortgaged  the 
wife's  freeholds  for  1000  years,  to  secure  the  repayment  of  a  sum  of  money 
lent  to  the  husband  ;  the  deed  contained  a  reservation  of  a  peppercorn  rent 
during  the  term,  to  the  husband  and  wife,  and  the  heirs  and  assigns  of  the 
wife,  and  also  a  covenant  on  the  part  of  the  husband,  that  he  and  his  wife 
would  levy  a  fine  to  the  use  of  the  mortgagee  for  ^the  term  thereby  demised, 
for  better  securing  the  mortgage-money,  and  subject  thereto  to  the  only  use  and 
hehoof  of  the  husband,  Ms  heirs  and  assigns  for  ever,  and  for  no  other  use, 
intent,  or  purpose  whatsoever.  The  clause  for  redemption  provided  that,  upon 
payment  of  the  mortgage-money  and  interest  by  the  husband  and  his  wife,  or 
either  of  them,  their  or  either  of  their  heirs,  executors,  administrators,  or  as- 
signs, upon  the  10th  of  February,  1771,  the  term  of  1000  years  should  cease. 
The  husband  released  the  equity  of  redemption  to  the  mortgagee  in  fee,  who 
entered  into  possession.  On  the  death  of  the  husband,  it  was  held  by  Sir 
John  Leach,  V.  C,  that  the  wife  was  not  entitled  to  redeem. 

"  The  case,"  said  his  Honor,  "  is  not  distinguishable  in  principle  from  In- 
nes  V.  Jackson.  The  limitation  of  the  uses  of  the  fine  to  the  husband  and  his 
heirs,  has  no  connection  with  the  purpose  of  the  mortgage,  or  the  proviso  of 
redemption,  but  is  altogether  a  new  settlement,  which  defeats  the  heir  of  the 
wife."     See  also,  Eddlestone  v.  Collins,  3  De  Gr.  Mac.  &  G.  1. 


It  is  well  settled,  that  a  wife  who  the  time,  or  existing  previously,  ac- 
mortgages  her  property  for  the  debt  quires  the  rights  and  privileges  of 
of  her  husband,  whether  created  at     a  surety,    and  as  such,  will  be  en- 
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titled  to  tave  the  mortgage  satisfied 
out  of  his  property,  in  exoneration  of 
her  own;  Hawley  v.  Bradford,  9 
Paige,  200;  Fitch  v.  CotJieal,  2  Sand- 
ford,  Ch.  29;  Ayres  v.  Busted,  15 
Conn.  5p4;  Johns  v.  Eeardon,  11 
Maryland,  465 ;  Sheidle  v.  Weishlee, 
4  Harris,  134 ;  Weeks  y.  Haas,  3  W. 
&  S.  520 ;  Knight  v.  Whitehead,  26 
Mississippi,  245J;  unless  the  effect 
would  be  to  prejudice  or  delay  the  cre- 
ditor; ante,  vol.  2,  p.  278.  Thus,  when 
two  mortgages  are  executed  at  the  same 
time  by  a  husband  and  wife,  one  of 
her  land,  and  the  other  of  his,  the 
latter  will  be  the  primary  fund  for 
the  payment  of  the  debt ;  and  a  pur- 
chaser with  notice,  will  be  responsible 
for  diverting  the  proceeds  to  any  other 
purpose;  Sheidle  v.  Weishlee  ;  Loonier 
V.  Wheelwright,  3  Sandford,  Chancery, 
135.  And  when  the  mortgage  is 
solely  of  the  wife's  land,  chancery  will 
direct,  that  the  husband's  interest  as 
tenant  by  the  curtesy,  be  sold  in  the 
first  instance,  and  that  of  the  wife  in 
the  reversion  subsequently;  or  wken 
this  mode  of  sale  would  prove  injurious 
to  her  interests,  or  those  of  the  credi- 
tor, will  direct  a  sale  of  the  whole  at 
once,  and  an  investment  of  the  sur- 
plus to  her  use,  unless  the  value  of 
the  husband's  life  estate  more  than 
equals  the  amount  of  the  debt :  Niem- 
cewiez  v.  Ghan,  3  Paige,  614;  11 
Wend.  312.  The  rule  is  the  same, 
whether  real  or  personal  property  is  in 
question;  Knight  v.  Whitehead,  26 
Mississippi,  245 ;  all  that  is  necessary 
to  convert  the  wife  into  a  surety,  and 
entitle  her  to  protection  and  indem- 
nity against  the  liusband  and  his  cre- 
ditors, being  to  show,  that  she  has 
pledged  her  property  for  his  benefit, 
without  sharing  in  or  receiving  any 


part  of  ^  the  consideration  ;  Knight 
V.  White;  Vartie  v.  Underwood; 
Loomer  v.  Wheelwright.  And  the 
equity  thus  erected,  being  like  that  of 
other  sureties,  matter  of  substance, 
and,  therefore,  paramount  to  the  form 
of  the  transaction,  will  not  be  rebutted 
by  a  reservation  of  the  right  of  redemp- 
tion, or  of  the  surplus  which  may 
arise  from  a  sale  under  the  mortgage, 
to  the  husband  and  not  to  the  wife ; 
Weeks  V.  Haas,  5  W.  &  S.  520,  523 ; 
Duffy  V.  The  Insurance  Co.,  8  Id.  413, 
433;  Vartie  Y.  Underwood  ;  ante,  584; 
or  by  anything  short  of  proof  that  she 
meant  to  make  an  absolute  gift,  and 
not  merely  to  give  a  temporary  accom- 
modation ;  Knight  v.  White.  This, 
however,  is  only  true  when  the  mort- 
gage is  for  the  benefit  of  the  husband, 
and  will  not  apply  to  the  pledge  or 
conveyance  of  the  separate  estate  of  a 
/erne  covert,  for  her  own  purposes, 
whether  made  concurrently  with,  or 
apart  from  her  husband;  Niemcewiez 
y.Ghan,  3  Paige,  614;  11  Wend.  312. 
As  a  mortgage  of  the  wife's  pro- 
perty for  the  husband's  benefit,  invests 
her  with  the  character  of  a  surety,  she 
will  be  entitled  to  the  benefit  of  the 
equities  of  a  surety,  and  will  be  dis- 
charged by  any  act  on  the  part  of  the 
creditor,  of  a  nature  to  impair  her  re- 
course for  indemnity.  The  law  was 
so  held  in  Loomer  v.  Wheelwright,  3 
Sandford,  Ch.  135,  and  a  sale  of  the 
equity  of  redemption  in  the  husband's 
land,  which  had  been  mortgaged 
simultaneously  with  that  of  the  wife, 
to  the  mortgagee,  for  a  price  exceed- 
ing the  mortgage  debt,  held  to  make 
it  the  duty  of  the  latter  to  obtain  pay- 
ment out  of  the  fund  thus  placed 
within  his  control  and  possession, 
and   preclude   him  from   having,  re- 
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course  ^to  the  wife's  land  at  a  subse- 
quent period, — nothing  being  better 
settled,  than  that  a  creditor  will  be  re- 
sponsible for  allowing  any  means  which 
might  and  should  have  been  made 
available  for  the  payment  of  the  debt, 
to  escape  from  his  grasp,  to  the  injury 
of  the  surety ;  ante,  552.  The  equity 
thus  created,  will  be  binding  not  only 
between  the  parties,  but  on  subse- 
quent purchasers  with  notice  of  its 
existence;  and  will  render  it  their 
duty  to  appropriate  the  proceeds  of  a 
sale  made  by  the  husband,  of  that  por- 
tion of  the  mortgaged  premises  which 
is  his,  to  the  discharge  of  the  mort- 
gage, instead  of  paying  to  him  or  allow- 
ing it  to  be  diverted  to  other  pur- 
poses; Sheidle  v.  Weishlee,  4  Harris, 
134.  And  in  Fitch  v.  Cotheal,  2 
Sandford,  Eq.  29,  this  principle  was 
carried  to  the  extent  of  deciding,  that 
when  a  husband  who  had  mortgaged 
his  wife's  land  for  his  own  purposes, 
subsequently  bought  the  mortgage  in 
the  name  of  an  agent,  and  then  caused 
it  to  be  transferred  to  a  subsequent 
assignee  for  value,  and  without  notice; 
the  mortgage  was  extinguished  by  the 
equitable  merger  of  the  right  to  re- 
ceive and  pay  in  the  hands  of  the 
principal,  and  the  assignee  took  no  title 
against  the  surety.  The  necessary  re- 
sult of  such  a  course  of  decision,  is  to 
deprive  the  assignee  of  the  protection 
which  may,  under  ordinary  circum- 
stances, be  derived  from  an  inquiry  of 
the  mortgagor ;  for  the  declarations  of 
a  wife  as  to  the  liability  of  her  estate 
to  a  mortgage,  will  not  operate  as  an 
estoppel,  unless  she  is  fully  cognizantof 
the  legal  effect  of  the  acts  which  tend 
to  discharge  it.  And  we  may  doubt  the 
propriety  of  any  view  of  the  law,  which 
tends  to  deprive  the  bona  fide  pur- 
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chaser  of  a  mortgage,  of  the  protection 
incident  to  the  acquisition  of  the  legal 
title,  in  good  faith  in  other  instances; 
ante,  vol.  2,  p.  82. 

The  general  principle,  that  a  wife 
who  has  mortgaged  her  estate  for  the 
benefit  of  her  husband,  is  entitled  to 
the  rights  of  a  surety,  and  shall,  con- 
sequently, be  protected  against  any 
act  of  the  creditor  or  of  other  persons, 
by  which  those  rights  are  destroyed  or 
injured,  is  unquestionable ;  Ayres  v. 
Musted,  15  Connecticut,  504 ;  Johns 
V.  Reardon,  11  Maryland,  465 ;  ante, 
vol.  2,  p.  223 ;  Niemcewiez  v.  Ghan, 
3  Paige,  614,  649;  11' Wend.  312; 
but  some  doubt  was  expressed  by  the 
chancellor  in  Niemcewiez  v.  Ghan, 
whether  she  should  be  allowed  to 
avail  herself  of  the  somewhat  techni- 
cal doctrine,  under  which  a  gift  of 
time  to  the  principal  discharges  the 
surety,  whether  he  is  or  is  not  in- 
jured :  it  being  said  with  much  force, 
that  if  the  law  were  so,  all  possibility 
of  an  arrangement  between  the  hus- 
band and  the  creditor,  would  be  at  an 
end;  because  the  effect  of  depriving 
him  of  the  right  to  assent  for  her, 
would  be  to  leave  her  without  the 
power  to  assent  for  herself,  and  re- 
sults might  follow  in  the  highest 
degree  prejudicial  to  their  common 
interest.  But  the  case  was  finally  de- 
cided on  the  ground,  that  the  creditor 
could  not  be  discharged  by  dealing 
with  or  giving  time  to  the  husband, 
unless  he  knew,  or  had  the  means  of 
knowing,  that  he  was  the  principal 
and  his  wife  a  mere  surety,  which  was 
said  not  to  be  a  necessary  inference, 
from  the  fact  that  the  land  belonged 
to  her,  while  the  consideration  was 
paid  to  him,  because  he  might  have 
received  it  as  her  agent,  and  with  the 
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view  of  employing  it  subsequently  for 
her  benefit. 

It  is  well  settled,  that  a  wife  who 
has  the  power  of  alienation,  may  exert 
it  by  conveying  to  a  third  person  for 
the  benefit  of  her  husband  ;  Mercer  v. 
Harsen,  2  Barb.  Ch.  232  ;  Jasper  v. 
Maxwell,  1  Dev.  Ch.  357  ;  and  a  reser- 
vation to  the  husband  of  the  equity  of 
redemption  arising  on  a  mortgage  of 
the  wife's  land,  may  consequently  be 
effectual,  unless  invalidated  by  fraud 
or  mistake;  Demarest  v.  Wi/ncoop, 
Johnson,  Ch.  129 ;  although  the 
better  opinion  would  seem  to  be, 
that  the  mere  form  of  the  mortgage 
will  not  be  allowed  to  vary  the  na- 
ture or  result  of  a  transaction,  which 


prima  facie  negatives  the  idea  of  a  , 
gift,  and  justifies  the  presumption  that 
its  purpose  was  limited'  to  a  pledge  of 
the  land  as  security,  and  skould-not 
be  allowed  to- operate  further;  Weelcs 
V.  Eaas,  3  W.  &  S.  520 ;  ante,  592: 
There  is,  however,  no  reason  to  doubt, 
that  when  land  belonging  to  the  wife^ 
but  subject  to  the  life  -estate- of -the 
husband,  is  mortgaged  or  coiiveyed  in 
trust,  for  the  payment  of  his'  debts, 
with  a  reservation  of  the  equity  of  re- 
demption, or  resulting  trust  in  her 
favor,  the  transaction  will  take  effect 
as  a  purchase  of  his  interest  in  the 
land,  for  valuable  consideration;  Duffy 
V.  Tlie  Insurance  Company,  8  W.  & 
S.  418. 
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*THOIlNBROUGH  v.  BAKER. 

TERM.  TKIN.  28  CAR.  2. 
REPORTED   1    CH.    CA.   283.' 


Executor  of  Mortgagee  in  Fee  entitled  to  Monet  secured  on  Mort- 
gage.]—  The  executor,  not  the  heir  of  a  mortgagee  in  fee,  is  entitled  to  the 
money  secured  by  the  mortgage. 

Seasons  of  that  doctrine. 

The  plaintiff's  bill  being,  that  Lawrence  Clifton,  by  indentures  of  lease  and 
release  between  him  and  James  Baker,  bearing  date  the  20th  and  21st  of  Oc- 
tober, 1656,  in  consideration  of  £500  paid  to  him  by  the  said  James  Baker, 
did  convey  to  the  said  James  Baker  and  his  heirs  several  lands  in  Stoak,  in 
the  county  of  Surrey;  and  by  another  indenture,  executed  at  the  same  time, 
between  the  same  parties,  it  was  agreed  between  them,  that  if  the  said  Law- 
rence Clifton  should,  during  his  life,  pay  to  the  said  James  Baker,  his  heirs, 


I  S.  C,  3  Swanst.  628;  nom.  Thornboroiigh  v.  Baker,  and  2  Preem.  143. 
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executors,  administrators,  or  assigns,  £30  yearly,  at  Lady-day  and  Miohael- 
mas,  of  within  thirty  days  after,  by  equal  portions  ;  and  if  the  heirs  of  the 
•said  Lawrence  should,  within  six  months  after  the  death  of  the  said  Lawrence, 
pajrto'the  said  James  Baker,  his  heirs,  executors,  administrators  or  assigns, 
"the  sum  of  £500,  with  interest  since  the  paying  of  the  last  £15,  then  the 
lease  and  release  should  cease  and  be  void. 

.  About  one  year  after," the  said  Lawrence  Clifton  died,  leaving  the  said  Jane 
1[irhe  plaintiff's  wife]  his  only  daughter  and  heir.  And  by  another  indenture, 
'  beaTirig' date,  the  25th  of  May,  1658,  made  between  the  now  plaintiff  and  the 
■Saidr. James  -Baker,  the  said  James  Baker  did  covenant  with  the  plaintiflF, 
that  if  ihey,  or  either  of  them,  *should  pay  to  the  said  James  Baker, 
his- heirs,  executors,  administrators,  or  assigns,  the  sum  of  £20  only,  L  J 
on  the  2Qth  of  October  then  next  following,  and  the  sum  of  £530  on  the  20th 
of  October,  1659,  that  then  the  said  indenture  of  lease  and  release  should  be 
void. 

The  said  James  Baker  died  about  May,  1659,  and  the  premises  being  for- 
feited, they  descended  to  the  said  defendant,  John  Baker,  son  and  heir  to  the 
said  James ;  and  the  defendant  Sarah,  the  relict  of  the  said  James  Baker, 
having  administration  of  his  estate  granted  to  her,  her  husband,  John  Nichols, 
and  she  do  pretend  to  the  said  mortgage ;  and  the  plaintiff,  praying  a  reconvey- 
ance on  payment  of  what  was  due,  the  defendant  John  Baker,  by  his  answer 
confessing  the  mortgage,  and  agreement  aforesaid,  and  that  the  mortgage, 
being  forfeited,  descended  upon  him  as  heir  to  his  father,  and  submitted  to 
reeonvey  the  premises  on  payment  of  principal,  interest,  and  costs  to  him ; 
the  defendant  and  John  Nichols  and  his  wife  confessing  the  said  mortgage, 
and  insisting,  that  the  said  Sarah  was  administratrix  to  her  former  husband, 
and  thereby  entitled  to  the  said  mortgage-money  and  interest,  although  she 
hath  other  assets  of  her  husband's  estate,  with  a  considerable  overplus. 

It  was  upon  the  hearing  of  the  cause,  the  11th  of  February,  in  the  twenty- 
third  year  of  his  now  Majesty's^  reign,  decreed  by  the  Master  of  the  Rolls'* 
that,  vpon  payment  of  principal,  interest,  and  costs,  the  defendant  John 
Baker  should  reeonvey  the  premises ;  and  it  was  then  farther  ordered,  that 
the  party  should  attend  the  Kight  Honorable  the  Lord  Keeper  of  the  G-reat 
Seal  of  England  for  his  Lordship's  directions,  whether  the  principal  and  in- 
terest should  be  paid  to  the  defendant  John  Baker,  the  heir,  or  to  the  defen- 
dant Sarah,  the  relict  and  administratrix  of  the  said  James  Baker ;  since 
which,  the  said  principal  and  interest  having  been  paid  by  the  plaintiff,  [and 
his  wife,J  and  a  reconveyance  made  unto  them,  but  the  question  between  the 
heir  and  the  administratrix  being  not  settled.  Now,  upon  *hearing 
and  full  debating  of  the  matter,  this  present  day,  by  counsel  learned,  L  J 
as  well  for  the  heir  as  the  administratrix,  whether  the  said  principal  money 
and  interest  doth  belong  and  ought  to  be  paid  to  the  heir  or  administratrix  ; 
and  the  former  precedents  being  produced,  the  Lord  Keeper,'  having  been 

1  Charles  2nd.  ^  Sir  Harbottle  Grimstone. 

'  Finch,  afterwards  Earl  of  Nottingham,  and  Lord  Chancellor. 
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attended  with  the  said  cause  and  precedents,  and  haying  taken  time  to  consi- 
der thereupon,  did  now  declare,  that  the  mortgage  ought  to  go  to  the  other 
defendant  John  Nichols  and  his  wife,  the  administratrix  of  James  Baker, 
and  not  to  John  Baker,  son  and  heir  of  the  said  James  Baker;  because  the 
reason  of  the  common  law  in  these  cases  ought,  as  near  as  may  be,  to  be  fol- 
lowed in  equity.  Now,  by  the  common  law,  if  the  conditions  or  defeasance 
of  a  mortgage  of  inheritance  be  so  penned,  that  no  mention  is  made  either  of 
heirs  or  executors  to  whom  the  money  should  be  paid,  in  that  case  the  money 
ought  to  be  paid  to  the  executrix,  in  regard  that  the  money  came  first  out  of 
the  personal  estate,  and  therefore  usually  returns  thither  again  ;  but  if  the 
defeasance  appoints  the  money  to  be  paid  either  to  heirs  or  executors  disjunc- 
tively, there  by  the  common  law,  if  the  mortgagor  pay  the  money  precisely  at 
the  day,  he  may  elect  to  pay  it  either  to  the  heirs  or  executors,  as  he  pleaseth ; 
but  where  the  precise  day  is  past,  and  the  mortgage  forfeited,  all  election  is 
gone  in  law ;  for  in  law  there  is  no  redemption.  Then,  when  the  case  is  re- 
duced to  an  equity  of  redemption,  that  redemption  is  not  to  be  upon  payment 
to  the  heirs  or  executors  of  the  mortgagee,  at  the  election  of  the  mortgagor; 
for  it  were  against  equity  to  revive  that  election,  for  then  the  mortgagor  might 
defer  the  payment  as  long  as  he  pleaseth,  and  at  last,  for  a  composition,  by 
payment  of  the  money  to  that  hand  which  will  use  him  best ;  much  less  can 
the  Court  elect  or  direct  the  payment  where  they  please;  for  a  power  so  arbi- 
trary might  be  attended  with  many  inconveniences  throughout.  Therefore 
[we  ought]  to  have  a  certain  rule  in  these  cases,  and  a  better  cannot  be  chosen 
than  to  come  as  near  unto  the  rule  and  reason  of  the  common  law  as  may  be. 
r*SRm  ^°'^>  ^^^  ^^^  *always  gives  the  money  to  the  executor,  where  no  person 
L  -'is  named;  and  where  the  election  to  pay  to  either  heir  or  executor  is 
gone  and  forfeited  in  law,  'tis  all  one  in  equity,  as  if  either  heir  or  executor 
were  named,  and  then  equity  ought  to  follow  the  law,  and  give  it  to  the  execu- 
tor; for,  in  natural  justice  and  equity,  the  principal  right  of  the  mortgagee  is 
to  the  money,  and  his  right  of  the  land  is  only  as  a  security  for  the  money ; 
wherefore,  when  the  security  descends  to  the  heir  of  the  mortgagee,  attended 
with' an  equity  of  redemption,  as  soon  as  the  mortgagor  pays  the  money,  the 
lands  belong  to  him,  and  only  the  money  to  the  mortgagee,  which  is  merely 
personal,  and  so  accrues  to  the  executors  or  administrators  of  the  mortgagee. 
And  for  this  reason,  a  mortgage  of  an  inheritance  to  a  citizen  of  London  hath 
been  held  to  be  part  of  his  personal  estate,  and  divided  according  to  custom. 
And  though  it  may  seem  hard  that  the  heir  should  part  [with]  the  land,  and 
be  decreed  to  make  a  reconveyance  without  having  the  money  which  comes 
in  lieu  of  the  land,  yet  it  will  not  seem  so  to  them  who  consider  that  the  land 
was  never  more  than  a  security,  and  that,  after  payment  of  the  money,  the 
law  keeps  a  trust  for  the  mortgage,  which  the  heir  of  the  mortgage  is  bound 
to  execute ;  and  his  Lordship  declared,  that  the  right  to  a  sum  of  money, 
which  is  a  personal  duty,  ought  always  to  be  certain,  and  not  to  be  variable 
upon  circumstances.  Wherefore,  his  Lordship  did  not  think  it  material  that 
the  administratrix  in  this  case  had  assets  without  this  money;  for  assets,  or 
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not  assets,  is  not  the  measure  of  justice  to  executor  or  administrator,  but 
servos  only  as  a  pretence  to  favor  the  heir,  who  either  ought  to  have  the  mo- 
ney, if  there  be  no  assets,  or  not  to  have  it,  though  there  be  assets.  And  for 
the  same  reason,  his  Lordship  did  not  think  it  material  that  there  wanted  cir- 
cumstances of  a  personal  covenant  from  the  mortgagor  to  pay  the  money ;  for 
though  the  case  of  the  administratrix  of  the  mortgagee  had  been  stronger 
with  it,  yet  it  is  strong  enough  without  it.  His  Lordship  declared,  that  he 
had  considered  the  various  precedents  in  this  case  which  had  been 
*urged,  whereof  not  one  did  come  to  the  very  point,  there  being  a  great  '-  -^ 
diiFerence  between  a  mortgage  and  an  absolute  conveyance,  with  a  collateral 
agreement  to  reconvey  upon  repayment  of  the  purchase-money ;  the  other  late 
precedents  which  made  for  the  heir,  being  contrary  to  the  more  ancient  pre- 
cedents of  this  Court,  and  to  some  modern  precedents  also,  which  seemed  to 
his  Lordship  of  more  weight,  his  Lordship  being  of  opinion  that  all  mortgages 
ought  to  be  looked  upon  as  part  of  the  personal  estate,  unless  the  mortgagee 
in  his  lifetime,  or  by  his  last  will,  do  otherwise  declare  and  dispose  of  the  same.' 
Wherefore,  and  upon  the  whole  matter,  his  Lordship,  having  fully  weighed 
the  precedents,  and  what  was  said  on  either  side,  doth  order  and  decree,  that 
the  mortgage-money  and  interest  shall  be  paid  unto  the  said  John  Nichols  and 
his  wife,  and  kept  by  them ;  and  that,  what  security  hath  been  given  by  either 
of  them  concerning  the  disposing  of  the  said  moneys  and  interest,  or  the  abid- 
ing the  order  of  this  Court  as  to  the  payment  of  the  said  money  and  interest, 
be  delivered  up  to  them  and  cancelled. 


*CASBORNE   V.    SCARFE.  [*862] 

HILARY  VACATION,  1737. 
REPOETED  1  ATK.    603. 

Nature  of  Eqtjity  op  Redemption — Is  an  estate  in  Land.] — A.,  a 
feme  sole,  seised  in  fee  of  a  freehold  estate,  mortgages  it,  and  afterwards 
intermarries  with  B.  A.  dies,  and  the  mortgage  is  not  redeemed  during 
the  coverture.  This  is,  notwithstanding,  such  a  seisin  in  the  wife  as  entitles 
the  husband  to  be  tenant  hy  the  curtesy  of  the  mortgaged  premises  ;  for  in  a 
court  of  equity  the  land  is  considered  only  as  a  pledge  or  security  for  the 
money,  and  does  not  alter  the  possession  of  the  mortgagor. 

The  father  of  the  plaintiffs  (Elizabeth  and   Mary  Casborne)  devised  to 

1  See  1  Vera.  271,  412;  2  Ch,  Ca.  49,  50,  51,  220;  2  Vent.  348,  351  ;  1  Cli.  Ca.  98;  3 
Ch.  Rep.  187. 
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Anne,  his  daughter,  the  plaintiifs'  eldest  sister,  all  his  estate,  freehold  and 
copyhold,  in  fee,  charged,  with  £200  a  piece  to  the  plaintiffs.  Anne,  after 
her  father's  death,  possessed  the  several  estates,  and  afterwards  intermarred 
with  the  defendant  Inglis,  and  soon  after  died,  leaving  issue  a  son,  who  died 
an  infant  and  without  issue;  upon  whose  deatiis  the  plaintiffs,  as  heirs-at-law 
both  to  the  infant  and  their  sister,  became  entitled  to  the  real  estate.  Anne 
Inglis,  before  her  marriage,  mortgaged  part  of  the  freehold  premises  to  the 
defendant  Scarfe,  for  £900.  The  bill  is  brought  against  the  mortgagee  and 
the  husband  for  an  account,  and  for  the  direction  of  the  Court. 

The  defendant  Alexander  Inglis  iusisted  that,  having  had  issue  by  his  wife, 
he  was  entitled  to  an  estate  for  life,  as  tenant  by  the  curtesy,  in  his  late  wife's 
freehold  premises,  subject  to  the  mortgage  of  the  defendant  Scarfe. 

On  the  5th  of  May,  1735,  the  Master  of  the  Rolls,"  on  hearing  the  cause, 
r*sfi^T  ^^®  "^  opinion  the  defendant  Inglis  *was  not  entitled  to  a  tenancy  by 
the  curtesy  in  the  estate  comprised  in  the  mortgage. 

The  defendant  appealed  from  this  decree  to  Lord  Chancellor  Hardwicke ; 
and  the  cause  came  on  before  his  Lordship  on  the  28th  of  January  and  4th  of 
March,  1737. 

For  the  plaintiffs  it  was  insisted,  the  equity  of  redemption  was  no  actual 
estate  or  interest  in  the  wife,  but  only  a  power  in  her  to  reduce  the  estate  into 
her  possession  again,  by  paying  off  the  mortgage.  It  was  compared  to  the 
case  of  a  proviso  for  a  re-entry  in  a  conveyance,  and  no  re-entry  ever  made,  and 
to  a  condition  broken,  and  no  advantage  ever  taken  thereof;  that  the  wife  was 
never  seised  in  fee  in  law,  because  the  legal  estate  was  out  of  her  by  virtue 
of  the  mortgage,  but  had  only  a  bare  possession,  and  was  in  receipt  of  the 
rents  and  profits;  so  that  the  mortgagor  had  merely  a  right  of  action,  or  a  suit 
in  a  court  of  equity,  in  order  that  the  estate  might  be  reconveyed  to  her,  upon 
complying  with  the  terms  in  the  mortgage ;  that  it  was  the  laches  of  the  hus- 
band he  did  not  pay  off  the  mortgage-money,  which  would  have  revested  the 
estate  in  the  wife;  but,  not  having  done  that,  there  is  no  more  reason  that  he 
should  be  a  tenant  by  the  curtesy  here,  than  that  he  should  have  the  benefit 
of  a  seisin  in  law  in  the  wife,  which  he  cannot  have,  for  there  must  be  an 
actual  seisin ;  for  the  words  of  Lord  Coke,  in  his  comment  upon  the  35th  sec- 
tion of  Lyttleton,  are, — A  man  shall  not  he  a,  tenant  by  the  curtesy  of  a  bare 
right,  title,  use,  or  of  a  reversion,  or  a  remainder  expectant  upon  any  estate 
of  freehold,  unless  the  particular  estate  he  determined  or  ended  during  the 
coverture.  It  was  likewise  said,  if  it  be  considered  as  an  interest,  it  is  merely 
a  contingent  one,  as  it  is  uncertain  whether  the  mortgagor  will  ever  take  back 
the  estate  again,  for  it  was  entirely  at  her  election ;  and  supposing  it  to  be 
mortgaged  to  the  value,  though  she  had  a  right  to  redeem,  yet  she  was  under 
no  obligation  to  do  it;  and  it  does  not  appear  in  this  case  the  wife  ever  in- 
tended it;  and  if  the  law  should  cast  the  estate  on  the  husband,  he,  by  nevdr 
r*8641  P^''''"^  ^^^  interest  during  his  life,  might  *load  the  inheritance  in  such 
a  manner  that  it  would  never  be  of  any  benefit  to  the  heir. 
1  Sir  Joseph  Jekyll. 
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The  Attorney-General  cited  tlie  case  of  Penville  v.  Luscombe,  at  the  Kolls, 
the  4th  of  February,  1728,  where  the  Master  of  the  Kolls'  was  strongly  in- 
clined to  think  there  could  be  no  possessio  fratris  of  an  equity  of  redemption. 
He  likewise  cited  the  case  of  Reynolds  v.  Messing,  at  the  Kolls,^  the  20th  of 
February,  1732,  where  it  was  held  a  wife  was  not  dowable  of  an  equity  of 
redemption  in  the  case  of  a  mortgage  in  fee;  and  in  the  case  of  Robinson  v. 
Tongue,  Michaelmas  Term,  1730,  Lord  Chancellor  King  was  of  the  same 
opinion. 

Mr.  Fazakerley,  e  contrJi,  insisted  that  the  husband's  paying  off  the  mort- 
gage would  have  been  buying  what  the  law  gives  him  as  a  tenant  by  the  curtesy ; 
that,  though  at  law  a  mortgage  in  fee  is  a  revocation  of  a  will,  yet,  in  a  court 
of  equity  it  is  otherwise ;  and  here  a  mortgagor  is  considered  as  having  still 
the  ownership  of  the  estate,  which  is  only  a  pledge  or  security  for  the  money 
of  the  mortgagee,  without  making  any  alteration  in  the  property,  for  the  estate 
retains  all  its  former  qualities  as  any  other  not  in  mortgage. 

That  the  argument  ab  inconvenienti  falls  to  the  ground ;  for,  as  a  tenant  for 
life,  he  will  be  obliged  to  keep  down  the  interest  during  life ;  so  that  there  is  no 
danger  of  his  injuring  the  inheritance.  That  there  is  a  difference  between  a 
tenant  by  the  curtesy  and  a  tenant  in  dower,  with  regard  to  a  trust ;  for  there 
may  be  a  tenancy  by  the  curtesy  of  a  trust,  though  a  woman  is  not  endowable 
of  it ;  but  what  were  the  grounds  of  this  distinction  he  would  not  take  upon 
him  to  say ;  for  as,  both  by  the  decrees  of  this  court  and  in  the  House  of 
Lords,  it  has  been  so  determined  without  giving  any  reasons,  he  would  not 
presume  to  offer  any  :  2  Vern.  585  and  680. 

That,  in  the  case  of  Penville  v.  Luscombe,  nothing  was  therein  determined 
by  the  Master  of  the  Rolls,  who  was  very  doubtful  in  the  principal  point ;  but 
Mr.  Fazakerley  said  he  had  a  note  of  a  case,  with  the  same  names,  determined 
by  Lord  Cowper  in  1716,  who  held  directly  the  *contrary,  that  there  r^oecT 
might  be  a  possessio  fratris  of  an  equity  of  redemption ;  and  if  so,  the 
rule  of  equitas  sequitur  legem,  in  cases  of  property,  is  certainly  the  best  guide; 
and  if  this  Court  upon  niceties  should  relax  this  rule,  it  would  be  a  precedent 
to  dispense  with  it  in  ot'aer  cases.  He  said  it  was  agreed  the  principal  point 
had  never  been  determined,  though  it  is  at  the  same  time  admitted  there  are 
many  cases,  where,  after  a  recovery  at  law,  either  of  dower  or  tenancy  by  the 
curtesy,  a  trust  term  has  been  laid  out  of  the  way  for  the  benefit  of  dow- 
ress,  &c. 

Mr.  Marray,  of  the  same  side,  said  the  Statute  of  Uses  interposes  only 
between  a  cestui  que  trust  and  his  own  feoffee,  strictly  speaking ;  that,  in  this 
Court,  the  cestui  que  trust  is  considered  as  the  owner  of  the  land,  and  the 
trustee,  like  the  conusee  of  a  fine,  only  the  mere  instrument  and  no  more. 
That  the  case  of  Lady  Radnor  y.  Vandebendy,^  was  affirmed  in  the  House  of 
Lords  for  this  reason,  because  all  conveyancers  have  insisted,  that,  where 
there  is  a  trust  term,  it  may  be  safely  purchased  without  any  danger  of  dower, 

1  Sir  Joseph  Jekyll.  «  gir  Joseph  Jekyll.  "  Show.  P.  0.  69. 
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an^  is  one  reason  for  the  distinction  between  a  dowress  and  a  tenancy  by  the 
curtesy. 

That  a  mortgage  in  fee  is  no  more  than  a  charge  upon  the  land ;  and  that, 
in  the  case  of  Tahor  v.  Grover,  2  Vern.  367,  it  was  held  a  mortgage  in  fee 
(though  two  descents  cast,  and  though  more  was  due  upon  it  than  the  value, 
and  though  the  mortgagor  by  his  answer  said  he  would  not  redeem)  should 
go  to  the  executor,  and  not  to  the  heir  of  the  mortgagee,  the  equity  of  re- 
demption not  being  foreclosed  or  released.  The  several  cases  following  were 
likewise  cited  by  the  defendant's  counsel :  ffall  v.  Bench,  1  Yern.  329 ; 
Amhurst  v.  Bawling,  2  Vern.  401;  Strode  v.  Lady  Eussel,  2  Vern.  621, 
625 ;  Lady  Williams  v.  Wray,  1  P.  Wms.  137  ;  Prec.  Ch.  151 ;  8  Co.  96 ; 
and  Pawlett  v.  Attorney-General,  Hard.  467,  469. 

After  the  point  had  been  argued  on  both  sides,  the  Lord  Chancellor  de- 
clared his  surprise  that  this  matter,  as  it  seemed  a  case  which  must  frequently 
happen,  should  never  have  been  brought  before  the  Court  till  now;  and,  as  it 
r*Srfil  *'^^^  a  question  of  great  consequence  and  general  concern,  should 
take  time  to  give  his  opinion. 

On  the  25th  of  March,  1738,  the  cause  stood  for  judgment. 

Lord  Chancellor  Hardwicke. — This  question  depends  on  two  consi- 
derations : 

First,  what  sort  of  interest  an  equity  of  redemption  is  considered  to  be  in 
this  Court. 

Secondly,  what  is  requisite  to  entitle  the  husband  to  be  tenant  by  the  curtesy. 

First,  an  equity  of  redemption  has  always  been  considered  as  an  estate  in 
the  land ;  for  it  may  be  devised,  granted,  or  entailed  with  remainders,  and 
such  entail  and  remainders  may  be  barred  by  fine  and  recovery,  and  therefore 
cannot  be  considered  as  a  mere  right  only,  but  such  an  estate  whereof  there 
may  be  a  seisin ;  the  person,  therefore,  entitled  to  the  equity  of  redemption  is 
considered  as  the  owner  of  the  land,  and  a  mortgage  in  fee  is  considered  as 
personal  assets. 

By  a  devise  of  all  lands,  tenements,  and  hereditaments,  a  mortgage  in  fee 
shall  not  pass,  unless  the  equity  of  redemption  be  foreclosed  ;i  and  if,  after 
such  devise  made,  a  foreclosure  is  had,  yet  such  estate  shall  not  pass  by  those 
general  words  of  lands,  tenements,  and  hereditaments,  because  a  foreclosure 
is  considered  as  a  new  purchase  of  the  land. 

The  interest  of  the  land  must  be  somewhere,  and  cannot  be  in  abeyance ; 
but  it  is  not  in  the  mortgagee,  and  therefore  must  remain  in  the  mortgagor, 
A.  devises  his  estate,  and  after  makes  a  mortgage  in  fee ;  thouo-h  that  is  a 
total  revocation  in  law,  yet  in  this  Court  it  is  revocation  pro  tan  to  only. 

It  is  certain  the  mortgagee  is  not  barely  a  trustee  to  the  mortgagor ;  but  to 
some  purposes,  videlicet,  with  regard  to  the  inheritance,  he  certainly  is,  till 
a  foreclosure. 

'  Strode  v.  Russel,  2  Vern.  625. 
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Secondly,  at  common  law,  four  things  are  necessary  to  entitle  the  husband 
to  the  tenancy  by  the  curtesy  :  ^marriage,  issue,  death  of  the  wife,  seisin  r:i:Qp7-| 
in  fact.  In  this  case,  the  three  first  concur;  but  it  is  objected,  that 
here  is  no  seisin  whatever  of  the  legal  estate  in  the  wife  in  the  consideration 
of  the  law.  But  that  is  not  the  present  question  ;  the  true  question  is,  if 
there  was  such  seisin  or  .possession  of  the  equitable  estate  in  the  wife,  as  in 
this  Court  is  considered  as  equivalent  to  an  actual  seisin  of  a  freehold  estate 
at  common  law  ;  and  I  am  of  opinion  there  was. 

Actual  possession,  clothed  with  the  receipt  of  the  rents  and  profits,  is  the 
highest  instance  of  an  equitable  seisin,  both  of  which  there  was  in  this  case; 
and  that  a  husband  shall  be  tenant  by  the  curtesy  of  the  equitable  estate  of 
the  wife,  has  been  often  determined,  as  in  Sweetapple  v.  Bindon,  2  Vern. 
536,  which  was  a  much  stronger  case  than  this ;  for  in  that  case  there  was 
neither  seisin  nor  land;  and  in  GreenhiUy.  Greenhill,  2  Vern.  680,  it  was 
held  that  lands  articled  for  only,  will  pass  by  a  will. 

The  principal  objections  are  two  : 

First,  laches,  and  neglect  in  the  husband  by  not  paying  off  the  mortgage. 

Secondly,  that  the  rule  ought  to  be  equal  between  dower  and  curtesy,  and 
that  dower  cannot  be  of  a  trust  estate. 

As  to  the  first,  it  is  not  similar  to  the  cases  of  laches  in  the  husband,  viz., 
as  in  a  case  where  entry  is  requisite,  because  it  is  nothing  near  so  easy  to  pay 
off  a  mortgage  as  to  make  an  entry ;  and  it  holds  equally  strong  in  the  case 
of  a  trust  estate ;  for  a  husband  may  more  easily  get  a  decree  for  his  trustees 
to  convey,  than  a  decree  to  redeem  a  mortgage,  which  is  necessarily  attended 
with  many  delays. 

The  second  objection  proves  too  much,  if  anything,  and  entirely  fails  by 
the  precedents  of  this  Court.  If  any  innovations  were  to  be  made,  I  am  of 
opinion  the  nearest  way  to  right  would  be  to  let  in  the  wife  to  dower  of  a 
trust  estate,  and  not  to  exclude  the  husband  from  being  tenant  by  the  curtesy 
'  of  it ;  and  there  can  be  no  *inconvenience  to  the  heir-at-law,  for  he  r^oao-i 
would  have  the  same  remedy  in  this  Court,  to  make  a  tenant  by  the 
curtesy  keep  down  the  interest,  as  against  any  other  tenant  for  life.  For 
these  reasons  I  am  of  opinion  the  defendant  is  entitled  to  be  tenant  by  the 
curtesy ;  and  the  decree  at  the  Kolls  as  to  this  part  must  be  reversed. 


*HOWARD  V.  HARRIS.  [*869] 

november  6,  1683. 

reported  1  vern.  190.' 

Kestrictions    on    Redemption    op    Mortgage    discodntenanced    in 
Equity — Mortgage   cannot   be    made   irredeemable.] — No  agree- 

1  S.  C,  1  Eq.  Ca.  Ab.  312,  pi.  11 ;  2  Ch.  Ca.  147. 
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ment  in  a  mortgage  can  make  it  irredeemable,  either  after  the  death  of  the 
mortgagor,  or  upon  failure  of  issue  male  of  his  hody. 

Mr.  Howard  settles  a  jointure  on  plaintiff,  his  lady,  before  marriage,  which, 
proving  defective,  and  not  of  value  according  to  the  marriage  agreement,  he 
therefore  afterwards  makes  her  an  additional  jointure  of  other  lands;  and 
afterwards,  Mr.  Howard,  in  1673,  makes  a  mortgage  to  the  defendant  Harris, 
for  securing  £1000,  with  interest,  in  which  (amongst  others)  part  of  the  lands 
belonging  to  the  additional  jointure  was  comprised;  and  in  the  mortgage  there 
is  a  special  clause  of  redemption,  viz.,  that  if  Mr.  Howard,  or  the  heirs  male 
of  his  hody,  should,  in  June,  1686,  pay  the  principal  sum  of  £1000,  and  £60 
per  annum  interest  in  the  meantime,  then  Mr.  Howard,  or  the  heirs  male  of 
his  hody,  might  re-enter ;  and  BIr.  Howard  covenants  that  no  one  hut  he  or  the 
heirs  male  of  his  hody  should  he  admitted  to  redeem  this  mortgage:  and  like- 
wise covenants  to  pay  the  £1000  on  the day  of ,  in  the  year  1686, 

and  £60  per  annum  interest  in  the  meantime,  by  half-yearly  payments,  from 
the  date  of  the  mortgage. 

Mr.  Howard  dies  without  issue. 

The  plaintiff  being  a  jointress  of  part  of  the  mortgaged  lands,  and  so  en- 
titled to  redeem  the  whole,  in  1677  exhibits  her  bill  to  redeem  this  mort- 
gage. 

*The  defendant,  by  answer,  insists  the  lands  are  now  become  irre- 
L        J  deemable. 

This  cause  was  heard  before  the  Lord  Chancellor  Nottingham,  and  now, 
upon  the  defendant's  petition,  came  to  be  heard  before  the  Lord  Keeper 
North, 1  and  was  by  them  both  decreed  for  the  plaintiff. 

For  the  plaintiff  it  was  insisted, 

1st.  That  restrictions  of  redemption  in  mortgages  have  been  always  discoun- 
tenanced in  this  Court,  and  it  would  be  a  thing  of  mischievous  consequence 
should  they  prevail ;  for  then  it  would  become  a  common  practice  and  a  trade 
among  the  scriveners,  so  to  fetter  the  mortgagors  as  to  make  it  impracticable 
for  them  to  redeem  according  to  the  precise  letter  of  the  agreement;  and  the 
plaintiff's  counsel  insisted,  that  there  was  no  more  in  this  case  against  redemp- 
tion than  there  was  in  every  mortgage.  It  is  true,  here  is  an  express  cove- 
nant that  none  but  Mr.  Howard,  or  the  heirs  males  of  his  body,  should 
redeem ;  and  in  every  mortgage  there  is  a  proviso,  that,  in  case  the  money  be 
not  paid  by  such  a  day,  the  mortgagee  shall  hold  the  land  discharged;  and  not 
only  so,  but  there  is  likewise  an  express  covenant  for  further  assurance ;  so 
that,  in  every  mortgage,  the  agreement  of  the  parties  upon  the  face  of  the 
deed  seems  to  be,  that  a  mortgage  shall  not  be  redeemable  after  forfeiture. 

2dly.  It  was  argued,  that  it  was  a  maxim  here,  that  an  estate  cannot  at  one 
time  be  a  mortgage,  and  at  another  time  cease  to  be  so,  by  one  and  the  same 
deed;  and  a  mortgage  can  no  more  be  irredeemable,  than  a  distress  for  a 
rent-charge  can  be  irrepleviable.     The  law  itself  will  control  that  express 

1  Afterwards  Earl  of  Guildford. 
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agreement  of  the  party;  and  by  the  same  reason,  equity  will  let  a  man  loose 
from  his  agreement,  and  will,  against  his  agreement,  admit  him  to  redeem  a 
mortgage. 

Srdly.  It  is  another  standing  rule,  that  a  mortgage  cannot  be  a  mortgage 
of  one  side  only.^     And  here  it  is  plain,  Mr.  Harris  may  make  it  a  mort- 
gage; for  he  has  a  covenant  for  the  repayment  of  his  mortgage-money.     And 
*for  precedents  was  cited  the  case  of  Kilvington  v.  Gardiner,  who 
was  to  redeem  at  any  time  in  his  lifetime,  and  Sir  Robert  Jason's  L         J 


For  the  defendant  it  was  insisted,  that  this  express  agreement  of  the  par- 
ties ought  to  be  pursued;  and  they  pretended  the  same  was  made  upon  good 
consideration,  viz.,  that  the  defendant  Harris  had  formerly  purchased  these 
very  lands  from  Sir  Robert  Howard,  father  of  the  plaintiff's  husband,  who 
pretended  himself  to  be  seised  in  fee;  but  this  land  was  afterwards  evicted, 
upon  pretence  that  Sir  Robert  was  only  tenant  for  life;  and  the  reason  of  this 
special  clause  of  redemption  was,  that,  in  case  Mr.  Howard  should  have  issue 
male,  the  estate  might  remain  in  the  family;  but  if  he  had  none,  it  should  be 
left  to  the  defendant  as  something  towards  a  compensation  for  the  loss  in  his 
purchase,  and  Mr.  Harris  was  to  submit  to  the  loss,  and  not  to  question  Mr. 
Howard's  title.  But,  as  to  this,  they  had  not  a  word  of  it  in  proof,  saving 
only,  that  the  defendant  had  made  such  a  purchase,  but  not  that  this  was  the 
consideration  of  the  agreement;  and  it  likewise  appeared  that  Mr.  Howard 
claimed  by  an  ancient  settlement  from  the  Lord  Suffolk,  and  not  by  any  set- 
tlement made  by  his  father,  Sir  Robert. 

Then  it  was  insisted,  that  this  additional  jointure  was  voluntary,  and  the 
plaintiff  ought  not  to  take  the  estate  out  of  the  hands  of  a  purchaser.  But  it 
was  answered,  he  was  a  purchaser  for  no  more  than  his  mortgage-money;  and 
one  that  comes  in  by  a  voluntary  conveyance  may  redeem  a  mortgage;  and  if 
the  additional  jointure  was  voluntary,  so  likewise  was  the  agreement  that  none 
but  Mr.  Howard,  or  the  heirs  males  of  his  body  should  redeem ;  and  that  was 
subsequent  to  the  additional  jointure. 

And  it  was  further  urged,  that  the  mortgaged  estate  is  a  reversion  after 
lives  only,  and  is  at  present  but  £7  per  annum  ;  and  that  Mr.  Harris  did 
actually  borrow  the  mortgage-money  to  lend  on  this  reversion  ;  and  it  could  not 
be  presumed  he  would  have  so  done,  unless  it  had  been  in  *considera-  p,^^-^-, 
tlon  that  this  mortgage  had  been  made  in  a  special  manner  redeem-  L  "'-' 
able. 

But  it  was  answered,  that,  possibly,  the  defendant  might  design  such  a 
catching  bargain  of  this  mortgage;  but  that  was  a  sort  of  circumvention,  and 
the  worst  part  of  the  case. 

Lord  Keeper  North,'  after  long  debate,  decreed  the  mortgage  should  be 

^  Exton  V.  Greaves,  1  Yem.  139.  '  Jason  v.  Byres,  2  Ch.  Ca.  33. 

2  Afterwards  Earl  of  Guildford. 
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redeemed;  tlie  rather,  that  the  defendant  had  a  covenant  for  repayment  of 
his  mortgage-moneys  :^  but  said,  if  the  case  had  been,  that  a  man  had  bor- 
rowed money  of  his  brother,  and  had  agreed  to  make  him  a  mortgage,  and 
that,  if  he  had  no  issue  male,  his  brother  should  have  the  land,  such  an 
agreement  made  out  by  proof  might  well  be  decreed  in  equity. 

But  then,  for  the  defendant,  the  mortgagee,  it  was  insisted,  that  this  mort- 
gage having  been  made  ten  years  since,  and  of  a  reversion,  where  £7  per 
annum  rent  was  only  reserved,  that,  in  this  case,  the  defendant  ought  to  have 
interest  upon  interest,  otherwise  he  would  be  a  great  loser  in  this  case. 

But,  as  to  that,  it  was  answered,  that  the  plaintiff's  bill  to  redeem  was 
filed  so  long  since  as  1677,  and  that  the  defendant  had  by  answer  opposed  the 
redemption;  and,  therefore,  from  that  time,  he  had  no  pretence  to  an  allow- 
ance of  interest  for  his  damages.  And  it  was  never  known  in  this  Court  that 
interest  upon  interest  was  at  any  time  allowed  in  any  case. 

But  the  Lord  Keeper  was  clear  of  opinion,  that,  as  to  so  much  interest  as 
was  reserved  in  the  body  of  the  deed,  that  should  be  reckoned  principal :'  for, 
it  being  ascertained  by  the  deed,  an  action  of  debt  would  lie  for  it;  and,  there- 
fore, it  was  reasonable  that  there  should  be  damages  given  for  the  non-pay- 
ment of  that  money.  And  whereas  it  was  urged,  that  this  had  never  been 
practised,  and  that  there  was  not  any  such  precedent  in  the  Court;  and  that, 
if  this  were  to  bo  established  for  a  rule,  every  scrivener  would  reserve  all  his 
interests  half-yearly,  from  time  to  time,  as  long  as  the  money  should  be  con- 
tinued out  upon  *the  security;  which  would  be  to  change  the  law  and 
L  J  practice  in  this  Court,  and  make  all  mortgagors  pay  interest  upon 
interest. 

But  the  Lord  Keeper  said,  he  was  clear  in  that  distinction,  between  debt 
and  damages  ;  and  he  saw  no  inconvenience  that  could  ensue ;  it  would  serve 
only  to  quicken  men  to  pay  their  just  debts;  and  accordingly  decreed  that, 
after  a  deduction  of  the  yearly  rents  of  the  mortgaged  premises  out  of  the 
£Q0  a  year,  payable  for  the  interest,  the  defendant  should  be  allowed  interest 
for  the  residue  of  the  said  £60  a  year,  for  which  the  defendant  might  have 
sued  at  law  and  recovered  damages. 


In  Moicard  v.  Harris,  Casborne  v.  Scarfe,  and  Thornhrough  v.  BaJcer, 
were  decided  some  of  the  most  important  points  connected  with  the  jurisdic- 
tion of  equity  relative  to  mortgages,  which,  by  its  conformity  to  justice  and 
common  sense,  has  enabled  it  to  prevail  over  the  narrow  prejudices  and  unjust 
severity  of  the  common  law. 

At  common  law,  unless  the  mortgagor  or  his  heirs,  by  payment  of  the 
mortgage-money  and  interest  at  the  time  and  place  appointed,  strictly  comply 
with  the  condition,  upon  the  fulfilment  of  which  it  is  stipulated  that  he  should 

1  The  omission  of  the  covenant  is  immaterial ;  see  1  P.  Wms.  271 ;  2  Atk.  496;  King 
V.  King,  3  P.  Wms.  358. 

2  Sed  vide  Thornhill  v.  Evans,  2  Atk.  330. 
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re-enter  on  his  estate,  it  becomes,  however  much  it  may  exceed  in  value  the 
sum  advanced,  the  absolute  property  of  the  mortgagee ;  nor  has  the  mort- 
gagor any  right  at  law  to  repossess  himself  of  the  estate  on  payment  of  the 
money.  Thus,  to  make  use  of  the  instance  given  by  Littleton,  "  If  a  feoff- 
ment be  made  upon  such  condition,  that,  if  the  feoffor  pay  to  the  feoffee,  at  a 
certain  day,  &c.,  £40  of  money,  then  the  feoffor  may  re-enter;  if  he  doth 
not  pay,  then  the  land,  which  is  put  in  pledge  upon  condition  for  the  payment 
of  the  money,  is  taken  away  from  him  for  ever,  and  so  dead  to  him  upon  con- 
dition :"  Litt.  s.  332. 

In  equity,  however,  notwithstanding  the  opposition  of  the  Judges  of  the 
common  law,  who  have  always  strictly  adhered  to  the  doctrine  of  forfeiture 
on  non-performance  of  the  condition,  it  was,  at  a  very  early  period,  held,  that, 
until  foreclosure  by  decree,  the  mortgagor,  by  applying  within  a  reasonable 
time,  and  offering  to  pay  principal,  interest,  and  all  proper  costs,  might  re- 
deem the  estate  forfeited  at  law.  See  Langford  v.  Barnard,  Tothill,  134, 
decided  in  the  37th  year  of  Queen  Elizabeth's  reign ;  Emmanuel  Col- 
lege V.  Evans,  1  Oh.  Rep.  18,  decided  *in  the  first  year  of  Charles  the  ■-  J 
First.  This  right  to  redeem,  because  it  can  be  enforced  only  in  courts  of 
equity,  is  called  the  mortgagor's  "  equity  of  redemption." 

As  soon  as  the  right  of  redemption  was  established,  courts  of  equity,  in 
order  to  prevent  its  evasion,  were  obliged  to  lay  down,  (in  contradiction  to  the 
well-known  maxim.  Modus  et  conventio  vincunt  legem,')  as  a  rule  never  to  be 
transgressed,  that  a  mortgagor  cannot,  by  any  contract  entered  into  with  the 
mortgagee  at  the  time  of  the  mortgage,  give  up  his  right  of  redemption,  or 
fetter  it  in  any  manner  by  confining  it  to  a  particular  time,  or  to  a  particular 
description  of  persons.  Thus,  in  the  principal  case  of  Howard  v.  Harris, 
where  Howard  covenanted  that  no  one  but  he,  or  the  heirs  males  of  his  hody, 
should  be  admitted  to  redeem,  upon  Howard's  death  without  issue,  it  was  con- 
tended that  the  land  had  become  irredeemable  ;  the  jointress  was,  however, 
admitted  to  redeem ;  and  it  was  correctly  laid  down  arguendo,  that  it  is  a 
maxim  in  equity,  that  an  estate  cannot  at  one  time  be  a  mortgage,  and  at  an- 
other time  cease  to  be  so,  by  one  and  the  same  deed;  that  a  mortgage  can  no 
more  be  irredeemable,  than  a  distress  for  a  rent-charge  can  be  irrepleviable  ; 
that  the  law  itself  will  control  that  express  agreement  of  the  party;  and,  by 
the  same  reason,  equity  will  let  a  man  loose  from  his  agreement,  and  will, 
against  his  agreement,  admit  him  to  redeem  a  mortgage.  So,  it  was  said  by 
Mr.  Vernon,  in  East  India  Company  v.  Athyns,  Com.  Eep.  349,  that  if  a 
man  makes  a  mortgage,  and  covenants  not  to  bring  a  bill  to  redeem,  nay,  if 
he  goes  so  far,  as  in  Stisted's  case,  to  take  an  oath  that  he  will  not  redeem, 
yet  he  shall  redeem.  So,  also,  in  Kilvington  v.  Gardiner,  cited  in  the  prin- 
cipal case  of  Howard  v.  Harris,  where  the  right  of  redemption  was  attempted 
to  be  confined  to  the  lifetime  of  the  mortgagor,  it  was  held  that  it  existed 
after  his  death.  See,  also,  Jason  v.  Eyres,  2  Ch.  Ca.  33 ;  Spurgeon  v.  Collier, 
1  Eden,  55 ;  Goodman  v.  Grierson,  2  Ball  &  B.  278. 

Nor  will  the  mortgagee  be  permitted  to  clog  the  equity  of  redemption  with 
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any  by-agreement.  Thus,  in  Jennings  v.  Ward,  2  Vern.  520,  Ward  lent  mo- 
ney to  Neale,  and  took  a  mortgage  from  him  to  secure  £16,000,  with  interest 
at  £6  per  cent. ;  and  Neale,  in  another  deed  executed  at  the  same  time,  co- 
venanted to  convey  to  Ward,  if  Ward  thought  fit,  ground  rents  to  the  value 
of  £16,000  at  the  rate  of  twenty  years'  purchase.  Upon  a  bill  filed  to  re- 
deem, the  defendant  insisted  on  the  agreement,  but  the  Master  of  the  Rolls 
decreed  *a  redemption  on  payment  of  principal,  interest,  and  costs, 
'-         J  without  regard  to  the  agreement. 

So,  if  a  mortgage  be  made  redeemable  upon  payment  of  the  mortgage- 
money  at  a  certain  day,  but  if  the  money  be  not  then  paid,  if  the  mortgagee 
will  pay  a  further  sum  to  the  mortgagor,  that  then  his  estate  shall  be  absolute, 
or  that  he  will  make  him  a  further  conveyance  or  anything  to  that  effect,  the 
estate  is,  notwithstanding,  redeemable  after  the  day  of  payment,  and  the  mort- 
gagee cannot  enforce  the  mortgagor,  after  default,  to  make  him  an  absolute 
estate,  until  he  forecloses  him.  And  see  Price  v.  Perrie,  Preem.  Ch.  Rep. 
258  :  WilUtt  V.  Wmnell,  2  Vern.  488 ;  Bowen  v.  Edwards,  1  Ch.  Rep.  222. 
Sed  vide  Tashurgh  v.  Echlin,  2  Bro.  P.  C.  265,  Toml.  edit. 

We  must,  however,  distinguish  the  before-mentioned  cases,  falling  within  the 
rule,  and  the  case  of  a  mortgagee  agreeing  with  the  mortgagor  for  a  preference  of 
pre-emption  in  case  of  sale ;  for  such  an  agreement  will  be  enforced,  (  Orby  v. 
Trigg,  2  Eq.  Ca.  Ab.  599,  pi.  24;  9  Mod.  2;)  but  the  terms  must  be  strictly 
complied  with,  (^Dawson  v.  Dawson,  8  Sim.  346  ;  Cookson  v.  Coohson,  8  Sim. 
529.)  And  where  a  mortgagee  agrees  to  take  a  portion  of  his  debt  in  lieu  of 
the  whole,  upon  payment  on  a  given  day,  the  Court  will  not  relieve  against 
the  effect  of  its  non-payment  on  that  day.    Ford  v.  Ghesiir field,  19  Beav.  428. 

The  rule  must  be  also  further  distinguished  from  that  class  of  cases  where 
the  courts  have  considered  a  transaction  not  to  amount  to,  or  to  be  intended 
as,  a  mortgage,  but  to  be  an  absolute  sale  of  an  estate,  with  a  proviso  for  the 
vendor  to  repurchase  upon  certain  terms;  for  it  seems,  that  unless  those  terms 
are  strictly  complied  with,  the  person  making  the  conveyance  cannot  insist 
upon  the  benefit  of  his  contract :  Barrell  v.  Sabine,  1  Vern.  268 ;  Perri/  v. 
Medowcro/t,  4  Beav.  197.  So,  also,  where  there  was  an  absolute  conveyance 
with  a  subsequent  agreement,  that,  if  the  vendor  desired  it,  he  might  have  his 
estate  again  upon  payment  of  the  money  with  interest  and  costs  :  Cotterell  v. 
Purchase,  Ca.  t.  Talb.  61.  See,  also,  Endsworth  v.  Griffiths,  15  Vin.  Abr. 
468,  pi.  8;  2  Eq.  Ca.  Ab.  595,  pi.  6;  5  Bro.  P.  C.  184,  Toml.  edit,  where 
Lloyd  executed  a  release  of  the  equity  of  redemption  o  Grifiiths,  who  at  the 
same  time  gave  Lloyd  a  note  or  memorandum,  promising  that  if  he  should, 
within  a  year,  pay  to  him  the  purchase-money  and  all  charges  of  repairs  for  that 
time,  he  (Grifiiths)  would  sell  and  convey  to  him  the  premises.  Some  years 
after,  Lloyd  died  without  having  repurchased,  and  a  bill  filed  by  his  wife  and 
son,  to  whom  he  had  devised  the  estate,  for  ^redemption,  was  dis- 
L  J  missed  in  the  Court  of  Exchequer,  and  the  decision  was,  upon  appeal, 
afiirmed  in  the  House  of  Lords.  Davis  v.  Thomas,  1  Russ.  &  My.  506,  is  a 
a  case  similar  in  its  circumstances,  and  the  same  principle  was  acted  upon : 
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5  My.  &  Cr.  307.  And  see  and  consider  Flayer  v.  Lavington,  1  P.  Wms. 
268  ;  Mcllor  v.  Lees,  2  Atk.  494 ;  Bulwer  v.  Asthy,  1  Ph.  422 ;  Fee  v.  Cohine, 
11  Ir.  Eq.  Eep.  406;  Pegg  v.  Wisden,  16  Beav.  239. 

The  authorities  upon  this  subject  were  fully  examined  by  Lord  Cottenham 
in  Williams  v.  Owen,  5  My.  &  Cr.  303.  In  that  case  Williams,  by  an  inden- 
ture dated  the  14th  of  June,  1821,  reciting,  that  he  had  contracted  and  agreed 
with  Owen  for  the  absolute  sale  of  the  premises  for  £550,  conveyed  them  to 
him  absolutely,  with  a  covenant  for  peaceable  possession  and  enjoyment,  and 
other  covenants  usual  in  conveyances  to  purchasers;  and  by  an  agreement  of 
the  same  date,  between  Owen  and  Williams,  which  recited  the  conveyance, 
describing  it  as  an  absolute  conveyance,  and  that,  upon  treating  for  the  sale, 
it  was  mutually  agreed,  in  case  Williams  should  pay  to  the  defendant  the  sum 
of  £550  within  twelve  months,  and  £13,  the  expense  of  the  conveyance,  that 
then  and  in  such  case  Owen  would  reconvey  the  premises  to  Williams,  or  con- 
sent to  the  conveyance  being  cancelled  and  made  void  to  all  intents  and  pur- 
poses ;  and  that  Owen  should  retain  the  rents  from  that  day  to  the  day  of  the 
payment  of  the  sum  of  £550,  instead  of  interest,  provided  he  preferred  the 
same  to  lawful  interest.  It  was  also  agreed,  that  the  rent  should  be  appor- 
tioned from  the  4th  of  August  then  next,  and  received  from  that  day  by 
Owen  ;  and  Owen  engaged,  that  if  the  sum  of  £550  was  paid  on  or  before  the 
4th  of  August,  1822,  the  conveyance  should  be  cancelled,  and  the  premises 
reconveyed.  Owen  took  possession  immediately  after  the  execution  of  the 
conveyance.  Williams  lived  three  years  after  that  time,  and  left  the  plaintiflf 
his  heir,  who  filed  a  bill  for  redemption  ;  but  Lord  Cottenham,  reversing  the 
decision  of  Sir  L.  Shadwell,  V.  C,  (reported  10  Sim.  386,)  held  that  he  was 
not  entitled  to  redeem,  as  the  transaction  was  a  sale,  with  an  agreement  for  a 
repurchase,  which  was  never  acted  upon.  "  That  this  Court,"  said  his  Lord- 
ship, "  will  treat  the  transaction  as  a  mortgage,  although  it  was  made  so  as 
to  bear  the  appearance  of  an  absolute  sale,  if  it  appears  that  the  parties  in- 
tended it  to  be  a  mortgage,  is  no  doubt  true ;  but  it  is  equally  clear,  that  if 
the  parties  intended  an  absolute  sale,  a  contemporaneous  agreement  for  a  re- 
purchase, not  acted  upon,  will  not  of  itself  entitle  the  vendors  to  redeem. 

" From  the  case  otBarrellv.  Sabine  this  appears  to  have  been  *recog-  p^n_„-, 
nized  as  a  well-known  rule  of  equity  above  150  years  ago.  The  ques-  L  J 
tion  always  is.  Was  the  original  transaction  a  bona  fide  sale,  with  a  contract  for 

repurchase;  or  was  it  a  mortgage  under  the  form  of  a  sale  ? 

Trying  this  case  by  the  principle  so  long  established,  and  settled  upon  such 
high  authority,  what  is  there  to  show  that  this  transaction  was  in  its  origin  a 
mortgage,  and  not  a  sale,  with  a  provision,  under  certain  conditions,  for  a 
repurchase  ? 

"  If  the  transaction  was  a  mortgage,  there  must  have  been  a  debt ;  but  how 
could  Owen  have  compelled  payment  ?  It  appears  also,  that  he,  as  purchaser, 
paid  for  the  conveyance,  and  was  at  all  events  to  be  at  liberty  to  keep  the 
rents.  There  was,  indeed,  the  want  of  every  circumstance  which  in  other 
cases  has  been  thought  necessary  to  give  a  purchase  the  character  of  a  mort- 
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gage,  and  no  proof  of  any  intention  having  existed  that  it  should  be  so  con- 
sidered. 

"  In  Baker  v.  Wind,  (1  Ves  160,)  relied  upon  by  the  plaintiff,  it  was  proved 
that  the  parties  had  throughout  treated  the  transaction  as  a  mortgage,  and  had 
made  it  ussume  the  appearance  of  a  purchase,  to  deceive  the  creditors  of  the 
mortgagor. 

"  I  am,  for  these  reasons,  and  upon  these  authorities,  of  opinion  that  the 
plaintiff  has  not  established  any  title  to  redeem,  or  to  enforce  the  contract  for 
a  repurchase." 

Another  exception  or  qualification  of  the  rule  is  to  be  found  in  that'  class 
of  cases,  where  the  conveyance  of  an  estate  to  a  person  by  way  of  mortgage 
is  intended  to  be  in  the  nature  of  a  family  settlement;  for  then  it  seems,  if 
the  right  of  redemption  is  confined  to  the  life  of  the  settlor  or  mortgagor,  his 
heirs  will  not  be  allowed  to  redeem.  See  Bonham  v.  Newcomh,  1  Vern.  214, 
232,  overruling  the  decision  of  Lord  Nottingham,  1  Vern.  7j  S.  C,  2  Ch.  Ca. 
58 ;  2  Vent.  364.  See  also  King  v.  Bromley,  2  Eq.  Ca.  Ab.  595,  pi.  8 ;  Wol- 
stan  V.  Aston,  Hard.  511 ;  and  perhaps  Jason  v.  Eyres,  2  Ch.  Ca.  33,  ought 
to  have  been  otherwise  decided,  as  coming  within  the  principle  of  this  ex- 
ception. 

A  mortgage  may  be  given  to  secure  the  payment  of  a  larger  sum  than  that 
actually  advanced  to  the  mortgagee,  as  when  it  is  agreed  that  a  certain  sum 
shall  be  paid  to  the  mortgagee  by  way  of  bonus  for  the  risk  he  undergoes  in 
making  the  advance.  Potter  v.  Echvards,  5  W.  K.  407 ;  26  L.  J.,  N.  S.  (Ch.) 
468. 

Some  difficulty  arises  occasionally  n  determining  whether  a  conveyance  is 
intended  to  be  a  mortgage  or  not.  Where  this  is  the  case,  parol  evidence  will 
be  admitted  to  show,  that,  what  appears  on  the  face  of  it  to  be  an  absolute 
conveyance,  was  intended  to  be  a  conveyance  by  way  of  mortgage  only.  Thus, 
in  Maxwell  v.  Montacute,  Prec.  Ch.  526,  where  a  *person  refused  to 
L  ^  J  execute  according  to  agreement  a  defeasance,  after  the  mortgagor  had 
executed  an  absolute  conveyance,  Lord  Nottingham  admitted  parol  evidence 
to  show  the  agreement,  and  decreed  against  the  mortgagee.  See  also  WalJcer 
V.  Walker,  2  Atk.  99;  Dixon  v.  Parker,  2  Ves.  225;  Young  v.  Peachy,  2  Atk. 
257  ;  Joynes  v.  Staiham,  3  Atk.  388  ;  Francklyn  v.  Fern,  Barnard.  30  ;  Cot- 
tercll  V.  Purchase,  Ca.  t.  Talb.  61 ;  Spurgeon  v.  Collier,  1  Eden,  55 ;  Holmes 
V.  Matthews,  9  Moore,  P.  C.  C.  413 ;  Barnhart  v.  Greenshields,  lb.  18  ;  Lang- 
ton  V.  Horton,  5  Beav.  9 ;  Murphy  v.  Taylor,  1  Ir.  Ch.  Rep.  92. 

Where  lands  were  conveyed  upon  trust,  in  case  a  sum  and  interest  should 
not  be  paid  by  a  certain  day,  to  sell,  and  after  payment  of  principal,  interest, 
and  costs,  to  reconvey  the  lands  remaining  unsold,  or  pay  over  the  residue  of 
the  money;  and  there  was  a  covenant  not  to  sell  without  six  months'  notice, 
but  the  deed  contained  no  proviso  for  redemption,  it  was  held  by  Sir  J.  Ko- 
milly,  M.  R.,  that  this  was  a  mere  mortgage.    Bell  v.  Carter,  17  Beav.  11. 

As  to  the  Nature  of  an  Equity  of  Redemption.} — In  Roscarrick  v.  Barton, 
1  Ch.  Ca.  217,  it  was  said,  that  an  equity  of  redemption  was  a  mere  right; 
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and  that  a  right  to  a  bill  in  equity  ought  not  to  be  entailed,  and  was  not  such 
an  inheritance  as  could  be  entailed  by  the  statute  de  bonis ;  and  even  so  late 
as  the  time  of  Lord  Hardwicke,  in  the  principal  case  of  Oasborne  v.  Scarfe, 
where  a  husband  claimed  to  be  tenant  by  the  curtesy  of  land  of  his  wife's 
mortgaged  by  her  previous  to  marriage,  it  was  insisted,  in  opposition  to  his 
claim,  that  the  equity  of  redemption  was  no  actual  estate  or  interest  in  the 
wife,  but  merely  a  right  of  action  or  a  suit  in  a  court  of  equity.  Lord  Hard- 
wicke, however,  held  that  an  equity  of  redemption  was  an  estate  in  the  land. 
"For,"  said  his  Lordship,  "it  may  be  devised,  granted,  or  entailed  with 
remainders,  and  such  entail  and  remainders  may  be  barred  by  fine  and  reco- 
very, and  therefore  cannot  be  considered  as  a  mere  right  only,  but  such  an 
estate  whereof  there  may  be  a  seisin."  However,  previous  to  3  &  4  Will.  4, 
c.  105,  women  were  not  dowable  of  an  equity  of  redemption,  but  this  was 
because  they  were  not  entitled  to  dower  of  equitable  estates :  Dixon  v.  Sa- 
ville,  1  Bro.  C.  C.  326. 

The  person  entitled  to  the  equity  of  redemption,  being  considered  as  the 
owner  of  the  land,  he  may  not  only  devise  or  settle,  but  in  other  respects  deal 
with  it  as  land.  He  may,  for  instance,  mortgage  it;  but  all  incumbrancers 
subsequent  to  the  first,  if  he  have  the  legal  estate,  having  merely  equitable 
claims,  will,  according  to  the  maxim  Qui  prior  est  tempore  potior  est  jure, 
*be  entitled  to  satisfaction  out  of  the  estate,  according  to  priority, 
though,  as  we  have  before  seen,  an  equitable  incumbrancer,  where  the  L  J 
legal  estate  is  outstanding,  or  in  a  former  mortgagee,  may,  if  he  advanced  his 
money  without  notice  of  a  former  incumbrance,  obtain  priority  by  getting  in 
the  legal  estate,  or  taking  a  conveyance  from  the  legal  mortgagee ;  in  which 
last  case  he  may  tack  his  own  to  the  legal  mortgage,  and  thus  obtain  priority 
over  all  intermediate  incumbrances.  See  Marsh  v.  Lee,  ante,  Vol.  1,  p.  494, 
and  note. 

So,  likewise,  upon  the  principle,  that  the  person  entitled  to  the  equity  of  re- 
demption is  considered  as  the  owner  of  the  land,  on  his  death  intestate  the  de- 
scent of  the  equity  of  redemption  will  be  governed  either  by  the  general  law  of 
the  land,  or  the  lex  loci,  according  to  the  tenure  of  the  legal  estate.  Thus,  it 
has  been  held,  where  borough  English  lands  were  mortgaged,  that  the  equity  of 
redemption  descended  to  the  youngest  son,  to  whom  the  lands  would  descend  ; 
and  in  a  mortgage  of  gavelkind  lands,  the  equity  of  redemption  would  descend 
in  the  same  manner  as  the  lands  would  :  Fawcett  v.  Lowther,  2  Ves.  304. 

The  mortgagor  of  an  advowson  has  a  right  to  nominate  to  the  living  on  a 
vacancy ;  and  the  mortgagee  will  be  obliged  to  accept  of  the  nominee,  even 
it  seems,  although  there  was  a  covenant  in  the  mortgage,  that  the  mortgagee 
should  present  on  every  avoidance  :  Jbri/  v.  Cox,  Prec.  Ch.  71 ;  Amhurst  v. 
Bawling,  2  Vern.  401 ;  Galley  v.  Selhy,  Stra.  403 ;  and  see  Mackenzie  v. 
Robinson,  3  Atk.  559,  overruling  Gardiner  v.  Griffith,  2  P.  Wms.  403. 

In  the  principal  case  of  Thornhrough  v.  Baher,  Lord  Nottingham  decided 
a  point,  ever  since  firmly  established,  that,  although  in  the  case  of  a  mort- 
gage in  fee,  the  heir  must  reconvey,  on  payment  of  the  mortgage-money  and 
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interest^  the  executor,  and  not  the  heir,  of  the  mortgagee  will  be  entitled  to 
the  money.  There  is,  however,  as  is  there  laid  down  by  Lord  Nottingham, 
an  important  distinction,  resulting  from  the  difference  between  a  mortgage 
and  an  absolute  conveyance,  with  a  collateral  agreement  for  a  repurchase ;  as, 
in  the  latter  case,  if  the  purchaser  dies,  and  the  person  who  conveyed  to  him 
exercises  his  option  to  re-purchase,  on  repayment  of  the  purchase-money,  the 
heir,  and  not  the  executor,  of  the  purchaser  will,  it  seems,  be  entitled  to  the 
money ;  see  Saint  John  v.  WareJiam,  cited  3  Swanst.  631. 

Assignments  of  Mortgages.'^ — A  mortgage  may  be  assigned  at  any  time  by 
the  mortgagee  alone ;  but  the  assignee  should  always  obtain  the  concurrence 
of  the  mortgagor ;  for,  as  the  assignee  stands  in  the  same  relation  to  the  mort- 
gagor as  the  mortgagee,  he  is  bound  by  the  equities  subsisting  between  them. 
r*sscn  *Thus,  if  the  mortgagor  do  not  concur  in  the  assignment,  the  assignee 
'-  will  take,  subject  to  the  account  between  the  mortgagor  and  the  mort- 

gagee. A  leading  case  upon  this  subject  is  Mattheios  v.  Wallwyn,  4  Ves. 
118.  There  Lord  Loughborough  remarked,  that,  when  the  cause  came  on 
before  him,  a  case  was  referred  to,  in  which,  it  was  supposed.  Lord  Thurlow 
had  entertained  an  idea,  but  not  decided,  that  a  mortgagor  having  permitted 
the  mortgage  deed,  without  any  indorsement  upon  it,  to  be  in  the  possession 
of  the  mortgagee,  an  assignee  taking  from  that  mortgagee  might  have  a  right 
to  hold  that  mortgage,  to  the  full  extent  of  it,  against  the  mortgagor  who 
permitted  the  mortgagee  to  deal  with  and  make  a  security  upon  it.  It  was 
also  supposed,  that,  in  practice,  there  was  no  occasion  to  make  the  mortgagor 
a  party ;  and  in  some  cases  it  might  not  be  possible  to  make  him  a  party  to 
the  assignment ;  and  that,  to  hold  that  the  assignee  of  a  mortgage  is  bound  to 
settle  the  accounts  of  the  person  from  whom  he  takes  the  assignment,  would 
tend  to  embarrass  transfers  of  mortgages ;  and  that  he  had  got  the  best  in- 
formation he  could,  and  the  result  was,  that  persons  most  conversant  in  con- 
veyancing held  it  extremely  unfit,  and  very  rash,  and  a  very  indifferent  secu- 
rity, to  take  an  assignment  of  a  mortgage  without  the  privity  of  the  mortgagor 
as  to  the  sum  really  due ;  that,  in  fact,  it  did  happen,  that  assignments  of 
mortgages  were  taken  without  calling  upon  the  mortgagor ;  but  that  the  most 
usual  case,  when  that  occurred,  was,  where  it  was  the  best  security  that  could 
be  got  for  a  debt  not  otherwise  well  secured ;  and  it  was  not  in  the  course  of 
transferring  mortgages,  but  of  raising  money  upon  such  securities.  But  no 
conveyancer  of  esiahlished  practice  would  recommend  it  as  a  good  title  to  take 
an  assignment  of  a  mortgage  without  making  the  mortgagor  a  party,  and  being 
satisfied  thai  the  money  was  really  due  ;  see  also  Ea7'l  of  Macclesfield  v.  Fittm, 
1  Vern.  169.  And  see  Williams  v.  Sorrell,  4  Ves.  389 ;  Chambers  v.  Gold- 
win,  9  Ves.  254 ;  Bradwell  v.  Catchpole,  3  Swanst.  79,  n. ;  1  Ch.  Ca.  68. 
And  if  the  mortgage  debt  were  secured  by  a  bond  or  covenant,  if  an  action 
were  brought  upon  the  bond  in  the  name  of  the  mortgagee,  as  it  must  be,  the 
mortgagor  would  have  to  pay  to  the  assignee  no  more  than  was  really  due  upon 
the  bond ;  and  if  an  action  of  covenant  were  brought  by  the  covenantee,  the 
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account  must  be  settled  in  that  action  :  Matthews  v.  Wallwyn,  4  Ves.  129, 
ante. 

So  where  a  mortgage  is  assigned  without  the  privity  or  consent  of  the  mort- 
gagor, the  assignee  who  takes  it  only  upon  the  same  terms  as  the  mortgagor, 
cannot  add  to  what  is  due,  settle  the  account,  or  turn  principal  into  interest : 
Earl  *of  Macclesfield  v.  Fitton,  1  Vern.  169  ;  Ashenhurst  v.  James,  r^oo-i-i 
3  Atk.  271 ;  Matthews  v.  Walhoyn,  4  Ves.  128  ;  but  "  where  a  man  '"  -' 
makes  a  security  on  mortgage,  and  there  is  an  arrear  of  interest  thereon,  if 
the  incumbrancer  assigns  the  same,  with  the  concurrence  of  the  mortgagor, 
the  interest  paid  to  the  mortgagee  by  the  assignee  shall  be  taken  as  principal, 
and  carry  interest,"  (^Ashenhurst  v.  James,  3  Atk.  271 ;)  but  interest  cannot, 
even  with  the  consent  of  the  mortgagor,  be  turned  into  principal  as  against 
subsequent  incumbrancers  of  whom  there  is  notice  :  Digby  v.  Craggs,  Amb. 
611 ;  2  Eden,  200;  Montague  v.  Ratcliffe,  Amb.  612,  n.,  Blunt's  edit. 

Moreover,  it  is  laid  down,  that,  "  if  a  mortgagee  in  possession  assigns  over 
his  mortgage  without  the  assent  of  the  mortgagor,  the  mortgagee  is  bound  to 
answer  the  profits  both  before  and  after  the  assignment,  though  assigned  only  for 
his  own  debt;  for  he  is  under  a  trust  to  answer  the  profits  of  the  pledge,  and 
it  is  a  breach  of  trust  to  assign  such  pledge  to  a  person  insolvent :"  1  Eq.  Ca. 
Ab.  328,  pi.  2.  But  a  quaere  is  added  :  "  If  the  mortgagor  hides,  so  that  he 
cannot  be  served  with  a  subpoena  to  foreclose,  whether  the  mortgagee  may  not 
assign,  and  not  be  answerable  for  the  profits  after  assignment." 

When  the  interest  of  a  mortgage  has  been  regularly  paid,  and  the  mortga- 
gor has  never  been  called  on  to  discharge  the  principal,  the  costs  of  a  transfer 
of  the  mortgage,  made  by  the  mortgagee  without  any  communication  with  the 
mortgagor,  are  not  properly  chargeable  against  him.  In  re  Radcliffe,  22 
Beav.  201. 

Where  a  stranger  gets  an  assignment  of  a  mortgage  for  less  than  is  due,  he 
will  be  entitled,  at  any  rate  as  against  the  mortgagor  and  his  heirs,  to  the 
whole  sum  due  upon  the  mortgage  :  Phillips  v.  Vaughan,  1  Vern.  836 ; 
Williams  v.  Springfield,  1  Vern.  476  ;  for,  as  Lord  Jefi'eries  observed,  in  the 
latter  case,  "  where  the  mortgagor  or  his  heir  comes  to  redeem,  there  is  no 
reason  that  he  should  have  the  benefit  of  a  good  bargain  made  by  another 
man,  and  ought  therefore  to  pay  what  is  really  due  on  the  mortgage,  what- 
ever it  be,  without  respect  to  what  the  assignee  paid."  But  in  the  former  of 
those  eases  he  thought  that  a  purchaser  without  notice  of  the  incumbrance, 
might  possibly  have  an  equity  to  redeem  the  incumbrance  for  what  was  really 
paid  for  it ;  and  in  the  latter  case  he  distinctly  lays  it  down,  that  "  where 
there  are  subsequent  incumbrancers  or  creditors  in  the  case,  a  man  who  buys 
in  a  prior  incumbrance  shall  be  allowed  only  what  he  really  paid,  though 
there  was  in  truth  a  much  greater  sum  due;"  see  Long  v.  Glopton,  1  Vern. 
464.  This,  however,  seems  to  be  laid  down  too  generally,  and  the  doctrine 
has  at  any  rate  been  much  narrowed  *since,  and  is  now  only  appli-  pgg2i 
cable  to  purchases  of  incumbrances  made  by  persons  in  some  fiduciary 
position,  or  the  heir-at-law  :  Morret  v.  Pashe,  2  Atk.  53,  54. 
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It  is  clear,  however,  that  a  prior  incumbrancer  bona  fide  purchasing  a 
puisne  incumbrance,  will  be  entitled  to  what  is  due  upon  it,  {Morret  v.  Paske, 
2  Atk.  54  ;  Barcy  v.  Hall,  1  Vern.  49 ;  Bromley  v.  Holland,  5  Ves.  620,  n. ;) 
secus,  if  with  notice  of  an  intervening  security :  Long  v.  Clopton,  1  Vern. 
464. 

If  a  person  stands  in  any  fiduciary  relation  towards  the  owner  of  the  estate, 
as  trustee,  agent,  or  guardian,  he  will,  as  against  another  incumbrancer,  be 
allowed  only  what  he  paid  for  it,  since  any  purchase  by  him  of  an  incumbrance 
at  a  lower  price  than  is  due  upon  it,  is  for  the  benefit  of  the  estate  :  Morret  v. 
Paske,  2  Atk.  54. 

An  heir-at-law  purchasing  in  an  incumbrance,  either  as  against  a  purchaser, 
{Long  V.  Olopton,  1  Vern.  464,)  or  creditors,  even  without  notice  of  their 
debts,  {Lancaster  v.  Evors,  10  Beav.  164,)  will  only  be  allowed  what  he 
actually  gave  for  the  incumbrance ;  but  it  seems,  that  if  an  heir  or  trustee 
buys  in  an  incumbrance  for  the  purpose  of  protecting  an  incumbrance  to 
which  he  is  himself  entitled  he  will  be  allowed  what  is  due  on  the  security  : 
Darcy  v.  Hall,  1  Vern.  49. 

Arrears  of  rent  will  not  pass  by  an  ordinary  assignment  of  a  mortgage : 
Salmon  v.  Dean,  3  Mac.  &  Gr.  844. 

Remedies  of  the  Mortgagee.'] — As  we  have  before  seen,  (ante,  p.  532,)  a 
mortgagee  may  pursue  his  remedies  in  different  Courts  at  the  same  time  :  that 
is  to  say,  he  may  proceed  in  a  court  of  common  law  against  the  mortgagor 
personally,  for  the  debt ;  and  also  in  equity,  where  his  remedy  is  in  rem 
against  the  mortgaged  property,  either  by  foreclosure  or  sale. 

Where  the  estate  has  become  forfeited  at  law  by  breach  of  the  condition  for 
payment  at  a  certain  time,  but  not  before,  {Bonham  v.  Newcomh,  2  Vent.  335,) 
the  mortgagee  may  file  a  bill  to  foreclose  the  equity  of  redemption,  if  there 
are  prior  incumbrancers  offering  to  redeem  them,  {Inman  v.  Wearing,  3  De 
Gr.  &  Sm.  729,)  whereupon  direction  for  an  account,  payment  of  principal,  in- 
terest, and  costs,  within  six  months  after  the  chief  clerk's  certificate,  will  be 
decreed,  or  in  default,  that  the  mortgagor  shall  be  foreclosed.  The  chief 
clerk  appoints  a  day  for  payment,  and  upon  a  default  being  made,  the  mort- 
gagor may  obtain  a  final  order  for  foreclosing,  which,  when  signed  and 
enrolled,  will  foreclose  the  equity  of  redemption;  that  is  to  say,  absolutely 
transfer  the  mortgaged  estate  to  the  mortgagee. 

P^^Qgq-i  A  sale  even  previous  to  the  Chancery  Improvement  Act,  (15  *&  16 
Vict.  c.  86,)  would  have  been  decreed  by  the  Court  instead  of  a  fore- 
closure in  certain  cases,  as  in  the  case  of  a  mortgage  of  a  dry  reversion, 
{How  V.  Vigures,  1  Ch.  Kep.  18 ;  15  Vin.  475 ;)  or  if  the  security  were 
scanty,  {Earl  of  Kinnoul  v.  Money,  8  Swanst.  208,  n ;)  or  if  the  bill,  praying 
a  sale,  were  taken  pro  confesso,  {Dashwood  v.  Bithazey,  Mos.  196.)  And  in 
Lucas  V.  Seale,  (2  Atk.  56,)  Lord  Hardwicke  said,  that,  where  there  were 
several  executors,  and  one  of  them  was  indebted  to  the  testator,  for  which  he 
had  given  a  security  upon  his  estate,  if  the  co-executors  were  apprehensive 
that  he  was  insolvent,  and  that  the  estate  might  prove  a  deficient  security,  it 
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was  improper  to  bring  a  bill  against  him  to  foreclose,  because  the  testator 
having  made  him  an  executor,  gave  him  an  interest  in  the  mortgage,  and  the 
other  executors  ought  to  have  brought  a  bill  for  sale  of  the  estate.  And  in 
Daniel  v.  Shipwith,  (2  Bro.  C.  C.  154,)  where  the  same  person  was  the  heir 
and  personal  representative  of  the  mortgagor,  and  had,  by  his  answer,  admitted 
that  the  personal  estate  was  small  and  would  be  deficient.  Lord  Thurlow  held, 
that  a  sale  of  the  mortgaged  estate  might  be  directed  in  the  first  instance  ;  but 
he  observed,  that  if  the  heir  and  personal  representative  had  been  different 
persons,  it  would  have  been  necessary,  first,  to  have  an  account  of  the  personal 
estate. 

In  the  case  of  an  infant  heir  or  devisee  of  the  mortgagor,  there  would  with 
the  mortgagee's  consent,  even  previous  to  the  alteration  in  the  law,  have  been 
an  inquiry  which  would  be  more  beneficial  for  the  infant,  a  sale  or  foreclosure  : 
Mondey  v.  Mondey,  1  V.  &  B.  222,  overruling  Goodier  v.  Ashton,  18  Ves. 
83.  And  an  order  for  sale,  without  a  reference,  would  be  made,  if  it  appeared 
clearly  for  his  benefit,  (^Davis  v.  Dowding,  2  Kee.  247 ;)  and  if  a  decree  for 
sale  were  obtained  subsequently  to  the  infant  attaining  his  majority,  he  could 
not,  if  he  omitted,  on  his  attaining  his  age,  to  make  a  new  defence,  or  apply 
for  leave  to  redeem,  object  to  the  decree  :  Davis  v.  Dowding,  2  Kee.  245. 
See  Foster  v.  Eddy,  18  L.  J.  (Chane.)  151. 

The  jurisdiction,  however,  of  the  Court  to  direct  a  sale  instead  of  a  fore- 
closure, has  been  much  enlarged  by  the  48th  section  of  the  Chancery  Im- 
provement Act.  There  it  is  enacted,  "  that  it  shall  be  lawful  for  the  Court, 
in  any  suit  for  foreclosure  of  the  equity  of  redemption  in  any  mortgaged  pro- 
perty, upon  the  request  of  the  mortgagee,  or  of  any  subsequent  incumbrancer, 
or  of  the  mortgagor,  or  any  person  claiming  und^er  them  respectively,  to  direct 
a  sale  of  such  property,  instead  of  a  foreclosure  of  such  equity  of  redemption, 
On  such  terms  as  the  Court  may  think  fit  to  direct;  and  if  the  Court  shall  so 
think  fit,  without  previously  determining  *the  priorities  of  incum-  r^gg^^-i 
brances,  or  giving  the  usuaj  or  any  time  to  redeem :  Provided  that  if 
such  request  shall  be  made  by  any  such  subsequent  incumbrancer,  or  by  the 
mortgagor,  or  by  any  person  claiming  under  them  respectively,  the  Court 
shall  not  direct  any  such  sale,  without  the  consent  of  the  mortgagee  or  the 
persons  claiming  under  him,  unless  the  party  making  such  request  shall 
deposit  in  Court  a  reasonable  sum  of  money,  to  be  fixed  by  the  Court,  for  the 
purpose  of  securing  the  performance  of  such  terms  as  the  Court  may  think 
fit  to  im,pose  on  the  party  making  such  request."  As  to  the  principles  on 
which  the  Court  acts  in  directing  a  sale  of  a  mortgaged  estate,  see  Hurst  v. 
Hurst,  16  Beav.  372  ;  Smith  v.  RoUnson,  1  Sm.  &  Giff.  140  j  Laslett  v.  Cliffe, 
2  Sm.  &  Giff.  278 ;  Wickham  v.  Nicholson,  19  Beav.  38. 

In  Ireland,  a  sale,  instead  of  foreclosure,  has  always  been  directed.  See 
13  Ves.  205 ;  Mutton  v.  Mayne,  3  J.  &  L.  586. 

But  although  a  court  of  equity  will  order  a  foreclosure  or  sale  in  order  to 
satisfy  the  mortgagee,  it  is  nevertheless  indulgent  to  the  mortgagor,  and  will 
enlarge  the  time  for  payment,  even  after  an  order  absolute  of  foreclosure  has 
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been  signed  and  enrolled,  (Thornhill-v.  Manning,  1  Sim.  N.  S.  451,)  if  a 
proper  case  can  be  shown,  and  the  security  be  not  deficient :  Cocker  v.  Bevis, 
1  Ch.  Ca.  61 ;  Ismoord  v.  Claypool,  1  Ch.  Eep.  262  ;  Anon.,  Barnard.  221 ; 
Edwards  V.  Cunliffe,  1  Madd.  287 ;  Ford  v.  Wastell,  6  Hare,  229 ;  2  Ph. 
591 ;  Eolford  v.  Yate,  1  K.  &  J.  677.  But  the  order  to  enlarge  the  time  for 
payment  is  by  no  means  of  course ;  and  though  a  strong  reason  is  not  required, 
it  will  be  refused  where  none  is  assigaed,  {Nanny  v.  Edwards,  4  Russ.  125,) 
or  where  the  security  does  not  appear  ample,  {Eyre  v.  Hanson,  2  Beav.  479,) 
and  even  in  the  case  of  infant  mortgagors,  the  time  will  only  be  extended 
upon  the  terms  of  the  immediate  payment  of  the  interest  and  costs  :  Coomhe  v. 
Stewart,  13  Beav.  111.  In  a  recent  case,  the  time  appointed  for  redemption 
■was  enlarged,  pending  an  appeal  to  the  House  of  Lords,  upon  the  terms  of  the 
mortgagor  paying  into  Court  the  principal  and  interest,  and  the  costs  of  the 
suit  and  of  the  application  for  enlarging  the  time,  the  mortgagee  to  receive 
the  dividends  of  the  money  paid  into  Court  when  invested,  on  his  undertaking 
to  repay  them  should  the  decree  be  reversed.  FinchY.  Shaw,  20  Beav.  555. 
On  bills  of  foreclosure,  where  the  mortgagor  asks  to  enlarge  the  time 
appointed  for  payment,  the  Court  will  accede  to  the  application  only  on  the 
terms  of  his  first  paying  the  interest  and  costs  already  reported  due ;  and  these 
being  paid,  subsequent  interest  is  to  be  computed  on  the  ^principal 
L  -'  only,  that  alone  remaining  unpaid :  Whatton  v.  Craddock,  1  Kee. 
269;  Brewin  v.  Austin,  2  Kee.  211.  And  although  such  interest  and  costs 
are  generally  directed  to  be  paid  at  the  time  appointed  for  the  payment  of 
the  whole,  {Edwards  v.  Cunliffe,  1  Mad.  212  ;  and  see  2  Kee.  212  j)  under 
particular  circumstances,  a  longer  time  will  be  allowed,  as  when  the  mortgagee 
has  prevented  the  mortgagor  from  receiving  the  rents,  ( Geldard  v.  Hornby, 
1  Hare,  251 ;  Ellis  v.  Griffiths,  7  Beav.  83 ;  Eyre  v.  Hanson,  2  Beav.  478 :) 
and  if  payment  be  not  made,  time  may  be  enlarged  if  a  reasonable  excuse  be 
given.  Thus,  in  Jones  v.  Cresswicke,  (9  Sim.  304,)  under  a  decree  in  a  fore- 
closure suit,  the  time  fixed  for  payment  of  principal,  interest,  and  costs,  was 
the  31st  of  July.  On  the  25th,  the  defendant  obtained  an  order,  referring 
it  to  the  Master  to  fix  a  further  time,  on  his  paying  the  interest  and  costs  on 
the  first  mentioned  day.  The  defendant,  however,  failed  to  make  that  pay- 
ment, and,  on  the  3rd  of  August  following,  the  plaintiff  obtained  the  usual 
order  for  foreclosure  absolute ;  but,  owing  to  the  press  of  business  in  the 
Registrar's  office,  it  was  not  drawn  up.  On  the  16th  of  August,  the  defen- 
dant moved  for  a  further  extension  of  time,  on  the  ground  that  a  person  who 
had  agreed  to  lend  him  the  amount  of  the  principal,  interest,  and  costs,  was 
prevented  by  illness  from  coming  to  London  on  the  31st  of  July,  and  his  wife, 
whom  he  had  deputed  to  bring  the  money,  was  prevented  from  so  doing  by 
the  coach  being  full  on  the  30th ;  and  Sir  L.  Shadwell,  V.  C,  granted  the 
motion.  And  see  Nan/an  v.  Perkins,  9  Sim.  308.  And  where  the  mortgagee 
varied  the  account,  by  receiving  the  rent  between  the  time  of  the  Master's 
report  and  the  day  fixed  for  payment,  the  mortgagee  was  held  not  to  be  entitled 
to  an  order  absolute  for  foreclosure,  but  a  further  reference  and  account  was 
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directed,  and  a  new  day  appointed  for  payment :   Garlich  v.  Jackson,  4  Beav. 
154 ;  Alden  v.  Foster,  5  Beav.  592 ;  Ellis  v.  Griffiths,  7  Beav.  83. 

A  decree  for  foreclosure  has,  under  peculiar  circumstances,  been  opened 
after  the  mortgagee  had  been  in  possession  sixteen  years,  {Burgh  v.  Langton, 
5  Bro.  P.  C.  213,  Toml.  edit;  S.  C,  2  Eq.  Ca.  Ab.  619 ;  5  Vin.  Abr.  476, 
pi.  2 ;)  and  for  fraud,  or  collusion  in  getting  the  decree,  (Loyd  v.  Mansell,  2 
P.  Wms.  73 ;  Gore  v.  Stockpoole,  1  Dow,  18 ;  Harvey  v.  Tehhutt,  1  J.  &  W. 
197 ;  or  by  the  mortgagee's  proceeding  against  the  mortgagor  upon  some  col- 
lateral security,  as  a  bond  or  covenant  after  foreclosure,  {Dashwood  v.  Blith- 
way,  1  Eq.  Ca.  Ab.  317  ;  15  Vin.  Abr.  476,  pi.  3 ;)  which  he  can  do  as  long 
as  he  retains  the  estate  in  his  own  hands,  though  not,  it  seems,  according  to 
the  more  recent  *authorities,  after  he  has  sold  the  estate ;  see  Lock-  rsf^ooo-i 
hart  V.  Hardy,  9  Beav.  349 ;  ante,  p.  532. 

The  mere  overvalue  of  the  estate,  or  a  parol  agreement  or  declaration  of  the 
mortgagee's  to  allow  redemption,  (  Whishall  v.  Short,  2  Eq.  Ca.  Ab.  177,  pi. 
1;  7  Vin.  Abr.  298,  pi.  15,  affirmed  Dom.  Proc.  nom.  Wichalse  v.  Short,  3 
Bro.  P.  C.  558,  Toml.  edit. ;)  or  his  filing  a  bill  of  revivor  and  supplement, 
after  a  decree,  {Birch's  case,  Gilb.  Kep.  186 ;)  or  his  devising  the  estate  as 
money,  {Silherschildt  v.  Schiott,  3  V.  &  B.  45  ;  Stuckville  v.  Dolhen,  cited 
Sel.  Ch.  Ca.  10 ;  15  Vin.  Abr.  476,  pi.  1 ;)  or  calling  it  a  debt  in  his  will, 
{Took  V.  Bishop  of  Ely,  2  Eq.  Ca.  Ab.  608,  pi.  1;  15  Vin  Abr.  476,  pi.  1,  n. ;) 
or  an  error  in  a  matter  of  form  after  long  possession,  {Jones  v.  Kenrick,  5 
Bro.  P.  C.  244,  Toml.  edit,  j)  will  not  induce  the  Court  to  open  a  decree  of 
foreclosure.  More  especially  will  a  decree  not  be  opened  after  long  posses- 
sion, where  the  estate  has  been  dealt  with  in  settlements,  or  alterations  have 
been  made  in  erecting  and  pulling  doWn  buildings  :  Took  v.  Bishop  of  Ely, 
5  Bro.  P.  C.  181,  Toml.  edit. ;  LantY.  Crispe,  5  Bro.  P.  C.  200,  Toml.  edit. 

As  to  the  costs  of  a  disclaiming  defendant  in  foreclosure  suits,  see  Ford  v. 
The  Earl  of  Chesterfield,  16  Beav.  516 ;  see  also  Buchanan  v.  Greenway,  11 
Beav.  58 ;  Benbow  v.  Davies,  lb.  369. 

It  seems  that  in  a  foreclosure  suit  it  is  not  competent  for  the  defendant  to 
impeach  the  mortgage  on  the  ground  of  fraud,  without  instituting  a  cross 
suit;  Eddleston  v.  Collins,  3  De  Gr.,  Mac.  &  Gr.  1. 

It  may  here  be  mentioned,  that  the  necessity  for  a  foreclosure  is  generally 
obviated  by  giving  the  mortgagee  a  power  of  sale,  but  a  power  of  sale  does  not 
affect  the  right  to  foreclosure  :  Slade  v.  Rigg,  3  Hare,  35  ;  Wayne  v.  Han- 
ham,  9  Hare,  62. 

Redemption.'] — As  the  conveyance  of  an  estate  by  way  of  mortgage  is 
merely  to  secure  the  debt,  persons  entitled  to  certain  interests  in  the  equity  of 
redemption,  which,  as  before  observed,  is  considered  an  estate  in  the  land,  may, 
before  foreclosure,  and  in  some  cases,  as  we  have  seen,  even  after,  come  into 
a  court  of  equity  and  redeem  the  estate. 

The  heir  at  common  law,  or  the  customary  heir,  according  to  the  tenure  of 
the  land,  may  redeem ;  and  to  entitle  him  to  relief,  a  prima  facie  title  is  suffi- 
cient, {Pymv.  Bowreman,  3  Swanst.  241,  n. ;  Lloyds.  Wait,  1  Ph.  61;) 
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or  if  lie  be  a  lunatic,  his  committee  may  for  him,  (^Ex  parte  Grimstone,  Amb. 
706.)     So  may  the  devisee  of  the  equity  of  redemption,  who  need  not  make 
the  heir-at-law  of  the  testator  a  party  to  his  bill  to  redeem,  unless  he  claims 
to  have  the  will  established  :  Lewis  v.  JSfangle,  2  Ves.  431 ;  Philips  v.  Hek,  1 
r*8871   ^^'  *-'^^P-  190.     And  a  tenant  for  life,  remainderman,  or  reversioner, 
{Aynsly  v.  Reed,  Dick,  249,)  dowress,  {Palmer  v.  Danhy,  Prec.  Ch. 
137,)  tenant  by  the  curtesy,  (Jones  v.  Meredith,  Bunb.  347,)  jointress,  (see 
principal  case  of  Howard  v.    Harris,')   an  assignee,    (Anon.,  3  Atk.  314,) 
assignees  in  bankruptcy,  (FrancklynY.  i^erra,  Barnard.  30,)  a  subsequent  mort- 
gagee making  the  mortgagor  or  his  heir  a  party  to  his  bill,  (Fell  v.  .Brown,  2 
Bro.  C.  C.  279,)  judgment  creditors,  {Stonehewer  v.  Thompson,  2  Atk.  440,) 
tenant  by  elegit  or  statute  and  sequestration,  (Jones  v.  Meredith,  Bunb.  347  j 
2  Eq.  Ca.  Ab.  594 ;  Fawcett  v.  Fothergill,  Dick,  19,)  a  plaintiflF  in  a  credi- 
tor's suit,  (Christiany.  Field,  2  Hare,  177,)  a  creditor  whose  debt  subsists  in 
equity,  although  released  at  law,  (Acton  v.  Pierce,  2  Vern.  480;  S.  C,  nom. 
Acton  V.  Acton,  Prec.  Ch.  237,)  the  Crown  or  its  grantee,  upon  forfeiture  of 
the  equity  of  redemption,  (Attorney-  General  y.  Crofts,  4  Bro.  P.  C.  136,  Toml. 
edit. ;  Lovell's  case,  1  Salk.  85  ;  1  Eden.  210,)  the  lord  claiming  the  reversion 
on  forfeiture  of  the  equity  of  redemption  of  a  term,  (Downe  v.  Morris,  3  Hare, 
394,)  and  it  seems  a  tenant,  (Keech  v.  Hall,  Dougl.  22,)  may  redeem.     A 
volunteer,  although  claiming  under  a  deed  fraudulent  and  void  under  27  Eliz., 
as  against  the  mortgagee  quoad  his  mortgage,  as  to  which  he  is  a  purchaser, 
may  nevertheless  redeem,  (Rand  v.  Cartwright,  1  Ch.  Ca.  59;  Barthrop  v. 
West,  2  Ch.  Kep.  62;   Thorpe  v.  Thome,  1  Vern.  182;)  as  may  also  persons 
entitled  in  default  of  appointment,  where  a  mortgage  is  made  in  execution  of 
a  power  :  Innes  v.  Jackson,  16  Ves.  3f>7.     [The  general  principle  would  seem 
to  be,  that  every  one  who  has  an  interest  in  the  land  and  would  be  a  loser,  if 
the  mortgage  were  enforced  is  entitled  to  redeem  ;  and  in  Averill  v.  Taylor,  4 
Selden,  44,  it  was  said  that  this  right  may  be  exercised  by  a  lessee  for  years, 
and  was  not  confined  to  those  who  had  a  title  in  fee  or  of  freehold.     And 
when  the  liability  of  one  of  the  parties  who  are  bound  by  or  answerable  for 
the  payment  of  a  mortgage  or  other  obligation  in  estate  or  person,  is  secondary 
as  between  himself  and  the  others,  so  that  he  stands  virtually  in  the  position 
of  a  surety,  he  will  like  other  sureties  be  entitled  to  subrogation,  and  to  have 
an  express  or  implied  assignment  of  the  mortgage  on  payment ;  Averill  v. 
Taylor,  ante,  vol.  2,  229,  230.] 

A  person  cannot  redeem  before  the  time  appointed  in  the  mortgage  deed, 
although  he  tenders  to  the  mortgagee  both  the  principal  and  the  interest  due 
up  to  that  time,  (Brown  v.  Cole,  14  Sim.  427.)  And  if  he  does  not  pay  the 
debt  at  the  appointed  time,  six  months'  notice  of  his  intention  to  do  so  to  the 
mortgagee  is  necessary. 

But  if  the  mortgagee,  after  due  notice,  refuses  to  accept  a  tender  of  a  sum 
suiEcient  to  cover  principal,  interest,  and  costs,  he  will  be  compelled  to  pay 
the  costs  of  a  suit  for  redemption ;  Grugeon.  v.  Gerrard,  4  Y.  &  C.  Exch.  Ca. 
128;  Harmer  v.  Priestley,  16  Beav.  569.     But  a  bill  for  redemption  will  be 
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dismissed  if  the  mortgagor  does  not  pay  what  is  due  to  the  mortgagee  at  the 
appointed  time,  even  although  a  tender  be  made  before  the  motion  to  dismiss  : 
Faulkner  v.  Bolton,  7  Sim.  319. 

As  to  the  time  within  which  redemption  was  allowed  previous  to  the  new 
Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  the  rule  established  was,  as  stated 
by  Lord  Hardwicke,  in  general  analogous  to  the  old  Statute  of  Limitations, 
21  Jac.  1,  c.  16,  viz.  "  that,  after  twenty  years'  possession  of  the  *mort-  ^-^nnoT 
gagee,  he  should  not  be  disturbed,  or  otherwise  it  would  make  property  L  -I 
very  precarious,  and  a  mortgagee  would  be  no  more  than  a  bailiff  to  the  mort- 
gagor, and  subject  to  an  account,  which  would  be  a  great  hardship  :"  Anon., 
3  Atk.  318. 

Where,  however,  the  mortgagor  was  prevented'  from  asserting  his  claim  by 
reason  of  certain  impediments  mentioned  as  exceptions  in  the  stat.  21  Jac.  1, 
c.  16,  viz.  imprisonment,  infancy,  or  coverture,  or  by  having  been  beyond  sea, 
not  having  absconded,  (which  is  an  avoiding  and  retarding  of  justice,)  in  all 
which  cases,  by  analogy  to  the  statute,  ten  years  were  allowed  after  the 
removal  of  the  impediment,  at  the  expiration  of  which  time  the  bar  was  com- 
plete :  Jenner  v.  Tracey,  3  P.  Wms.  287,  n. ;  Gomel  v.  Syhes,  1  Ch.  Rep. 
193  ;  Price  v.  Gopner,  1  S.  &  S.  347  ;  White  v.  Ewer,  2  Vent.  340 ;  Belch  v. 
Harvey,  3  P.  Wms.  287,  n. ;  Beckford  v.  Wade,  17  Ves.  99. 

[The  cases  of  Jarvis  v.  Woodruff,  22  Conn.  548 ;  Hughes  v.  Edwards,  9 
Wheaton,489  ;  and  Slicer  v.  The  Bank  of  Pittsburgh,  16  Howard,  571,  show 
that  the  same  rule  prevails  in  this  country,  and  that  whenever  the  lapse  of  time 
will  bar  an  entry  at  law,  it  will  equally  preclude  the  right  of  redemption  in 
equity.  The  length  of  time  necessary  to  create  a  bar  in  chancery  follows  the 
analogy  of  the  Statute  of  Limitations ;  and  hence  when  fifteen  years  is  pre- 
scribed by  the  one,  it  will  also  be  held  as  a  bar  by  the  other  :  Skinner  v.  Smith, 

1  Day,  124 ;  Jarvis  v.  Woodruff,  22  Conn.  548.  And  it  was  held  in  Jarvis  v. 
Woodruff,  that  when  a  power  is  given  by  statute  to  a  feme  covert  to  convey  her 

land  as  if  she  were  a  feme  sole,  the  removal  of  the  disability  imposed  by  the 
common  law  necessarily  involves  a  withdrawal  of  its  protection,  and  that  the 
right  of  redemption  will  be  barred,  unless  asserted  within  the  time  fixed  for 
those  who  are  sui  juris,"] 

Moreover,  even  in  the  absence  of  fraud  or  oppression,  or  unfair  means,  on 
the  part  of  the  mortgagor,  to  clog  the  redemption,  which  would  clearly  take 
the  case  out  of  the  statute,  (Sjpurgeon  v.  Collier,  1  Eden,  55;  Ord  v.  Smith, 
Sel.  Ch.  Ca.  9  ;)  a  very  slight  act,  on  the  part  of  the  mortgagee,  acknow- 
ledging the  title  of  the  mortgagor,  although  not  to  him  or  his  heirs,  as,  keep- 
ing private  accounts  of  the  profits  of  the  estate,  in  which  it  was  treated  as 
redeemable,  was  sufficient  for  that  purpose,  (Fairfax  v.  Montague,  cited  2 
Ves.  jun.  84;  Campbell  y.  Beckford,  cited  4  Ves.  474;  Lake  v.  Thomas,  3 
Ves.  17,  22.  And  see  Hansard  v.  Hardy,  18  Ves.  455  ;  Hodle  v.  Healey,  6 
Madd.  181;  Price  v.  Gopner,  1  S.  &  S.  347;)  ^  fortiori  if  the  accounts  were 
kept  with  the  mortgagor  or  his  heir,  {Proctor  v.  Cowper,  2  Vern.  377  ;  Anon., 

2  Atk.  333;)  but  a  receiver's  accounts  delivered  without  authority  were  not 
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sufficient,  {^Barron  v.  Martin,  G.  Coop.  189;)  nor  was  a  mere  demand  of  the. 
debt,  without  process  or  acknowledgment :  Hodle  v.  Healey,  1  V.  &  P.  540. 

If,  however,  the  mortgagee  in  any  way  acknowledged  the  existence  of  the 
equity  of  redemption,  either  in  a  conveyance,  {Smart  v.  Hunt,  4  Ves.  478,  n. ; 
Price  v.  Copner,  1  S.  &  S.  347,)  or  a  devise,  {Anon.,  3  Atk.  314 ;  Ord  v. 
Smith,  Sel.  Ch.  Ca.  9  ;  2  Eq.  Ca.  Ab.  600,)  or  by  entering  into  a  contract  with 
the  heir  for  the  purchase  of  the  equity  of  redemption,  (  Conway  v.  Shrimpton, 
5  Bro.  P.  C.  187,  Toml.  edit.,)  the  case  would  be  taken  out  of  the  statute. 
And  even  parol  evidence  of  conversation  of  the  mortgagee  was  admissible  on 
behalf  of  the  mortgagor  seeking  redemption,  {Perry  v.  Marston,  2  Bro.  C.  C. 
397 ;  S.  C,  cited  2  Cox,  295  ;)  but  not  unless  it  was  clear  and  unequivocal, 
{Whiting  v.  White,  2  Cox,  290.)  The  case  would  also  be  taken  out  of  the 
statute  by  the  mortgagor  or  his  heir  remaining  *in  possession  of  part 
L  -'of  the  mortgaged  estate  :  Rakestraw  v.  Brewer,  Sel.  Ch.  Ca.  55 ;  2  P. 
Wms.  511 ;  Mos.  189 ;  Burke  v.  Lynch,  2  Ball  &  B.  426,  527. 

Other  instances  might  also  be  mentioned ;  but  the  difficulties  which  pre- 
viously arose  upon  the  question,  whether  the  equity  of  redemption  was  or  was 
not  subsisting,  have  been,  in  a  great  measure,  put  an  end  to  by  the  new  Sta- 
tute of  Limitations,  B  &  4  Will.  4,  c.  27,  s.  28,  by  which  it  has  been  enacted, 
that,  "  when  a  mortgagee  shall  have  obtained  the  possession  or  receipt  of  the 
profits  of  any  land,  or  the  receipt  of  any  rent  comprised  in  his  mortgage,  the 
mortgagor,  or  any  person  claiming  through  him,  shall  not  bring  a  suit  to 
redeem  the  mortgage,  but  within  twenty  years  next  after  the  time  at  which 
the  mortgagee  obtained  such  possession  or  receipt,  unless  in  the  meantime  an 
acknowledgment  of  the  title  of  the  mortgagor,  or  of  his  right  of  redemption, 
shall  have  been  given  to  the  mortgagor  or  some  person  claiming  his  estate,  or 
to  the  agent  of  such  mortgagor  or  person,  in  writing,  signed  hy  the  mortgagee 
or  the  person  claiming  through  Mm;  and  in  such  case  no  such  suit  shall  be 
brought  but  within  twenty  years  next  after  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such  acknowledgments,  if  more  than  one,  was  given ; 
and  when  there  shall  be  more  than  one  mortgagor,  or  more  than  one  person 
claiming  through  the  mortgagor  or  mortgagors  such  acknowledgment,  if  given 
to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as  effec- 
tual as  if  the  same  had  been  given  to  all  such  mortgagors  or  persons ;  but 
where  there  shall  be  more  than  one  mortgagee,  or  more  than  one  person 
claiming  the  estate  or  interest  of  the  mortgagee  or  mortgagees,  such  acknow- 
ledgment, signed  by  one  or  more  of  such  mortgagees  or  persons,  shall  be  effec- 
tual only  as  against  the  party  or  parties  signing  as  aforesaid,  and  the  person 
or  persons  claiming  any  part  of  the  mortgage-money,  or  land  or  rent,  by,  from,  or. 
under  him  or  them,  and  any  person  or  persons  entitled  to  any  estate  or  estates, 
interest  or  interests,  to  take  effect  after  or  in  defeasance  of  his  or  their  estate 
or  estates,  interest  or  interests,  and  shall  not  operate  to  give  to  the  mortgagor 
or  mortgagors  a  right  to  redeem  the  mortgage  as  against  the  person  or  persons 
entitled  to  any  other  undivided  or  divided  part  of  the  money,  or  land,  or  rent; 
and  where  such  of  the  mortgagees  or  persons  aforesaid  as  shall  have  given 
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sueh  acknowledgment,  shall  be  entitled  to  a  divided  part  of  tlie  land  or  rent 
comprised  in  the  mortgage,  or  some  estate  or  interest  therein,  and  not  to  any 
ascertained  part  ]  of  the  mortgage-money,  the  mortgagor  or  mortgagors  shall  be 
entitled  to  redeem  the  same  divided  part  of  the  land  or  rent,  on  payment, 
with  interest,  of  the  part  of  *the  mortgage-money  which  shall  bear 
the  same  proportion  to  the  whole  of  the  mortgage-money  as  the  value  <-  J 
of  such  divided  part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole 
of  the  land  or  rent  comprised  in  the  mortgage." 

But  time  will  not  under  this  act  run  against  the  mortgagor  while  the  pos- 
session of  the  mortgagee  may  be  referred  to  another  title,  and  is  not  adverse. 
Thus,  in  Hyde  v.  Dallaway,  2  Hare,  528,  where  a  person  to  whom  an  estate 
was  mortgaged  by  the  tenant  for  life  and  remainderman,  purchased  the  inte- 
rest of  the  tenant  for  life,  after  having  been  in  possession,  without  any  acknow- 
ledgment of  the  mortgagor's  title  for  six  years,  and  then  continued  in  posses- 
sion for  twenty  years,  it  was  held  by  Sir  James  Vigram,  V.  C,  that  such 
possession  was  not  adverse  during  the  existence  of  the  life  estate  so  pur- 
chased, and  that  the  statute  3  &  4  Will.  4,  o.  27,  s.  28,  was  not,  therefore,  a 
bar  to  any  suit  for  redemption  by  the  remainderman  or  reversioner. 

Although,  if  a  mortgagor  be  a  party  to  an  assignment  of  the  mortgage,  this 
may  be  a  sufficient  acknowledgment  of  his  title,  {Batchelor  v.  Middleton,  6 
Hare,  75,)  a  mere  recital  of  the  mortgage,  and  an  assignment  subject  to  the 
equity  of  redemption,  when  he  is  not  a  party  to  the  deed,  will  not  be  suffi- 
cient, {Lucas  V.  Dennison,  13  Sim.  585.) 

It  may  appear  singular,  that  the  mortgagee  should  not  be  allowed  to  make 
an  admission  (in  writing  signed  by  himself)  of  his  mortgage  title  to  a  third 
person,  of  which  the  mortgagor  may  have  the  benefit ;  but  the  statute  requires 
that  the  admission  should  be  made  to  the  mortgagor  himself;  and  by  that  the 
Court  is  bound,  (see  Batchelor  v.  Middleton,  6  Hare,  83 ;  but  it  seems  that 
an  admission  in  writing  of  the  right  of  the  mortgagor,  made  to  his  agent,  will 
be  sufficient:  Trulock  v.  Rohey,  12  Sim.  402;  2  Ph.  396.  And  see  Stans- 
field  V.  Hohson,  3  De  G.,  Mac.  &  Gr.  620 ;  there  more  than  twenty  years  after 
a  mortgagee  had  entered  into  possession,  the  mortgagor's  solicitor  wrote  to 
the  mortgagee,  requesting  to  know  when  he  could  see  the  mortgagee  upon  the 
subject  of  the  mortgage.  The  mortgagee  replied  by  a  letter,  saying,  "I  do 
not  see  the  use  of  a  meeting,  unless  some  one  is  ready  with  the  money  to 
pay  me  off."  It  was  held  by  the  Lords  Justices,  affirming  the  decree  of  Sir 
John  Komilly,  M.  R.,  (16  Beav.  236,)  that  the  letter  of  the  mortgagee  was 
a  sufficient  acknowledgment  in  writing  to  exclude  the  application  of  the  Sta- 
.tute  of  Limitations.  In  Baher  v.  Wetton,  14  Sim.  426,  the  point  was  raised, 
whether,  since  the  new  Statute  of  Limitations,  the  bar  created  by  twenty 
years'  possession  by  a  mortgagee,  was  defeated  by  his  having  kept  accounts 
of  the  rents  received  by  him ;  it  was  not,  however,  decided ;  but  it  seems  that 
it  would  not  *have  that  effect  unless  they  were  communicated  in  r^^^y, 
writing  to  the  mortgagor,  or  perhaps  his  agent. 

The  28th  section  of  3  &  4  Will.  4,  c.  27,  is  retrospective ;  therefore, 
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alttough,  previous  to  that  Act  coming  into  force,  there  may  have  been  a  suffi- 
cient acknowledgment  of  the  title  of  the  mortgagor  under  the  old  law,  if  it  he 
not  sufficient  under  that  section,  the  mortgagor  will  be  barred  from  the  bene- 
fit of  such  acknowledgment :  Batchelor  v.  Middhton,  6  Hare,  75. 

Upon  the  construction  of  3  &  4  Will.  4,  c.  27,  s.  42,  it  has  been  decided 
that  the  only  arrears  of  rent  that  are  a  change  upon  land  are  arrears  for  six 
years  ;  where,  however,  there  is  a  bond  or  covenant  to  pay  the  interest,  arrears 
on  the  mortgage  debt  can  be  recovered  as  against  the  mortgagor  or  his  heirs 
for  twenty  years  before  the  institution  of  the  suit,  their  personal  liability  under 
3  &  4  Will.  4,  c.  42,  not  being  affected  by  3  &  4  Will.  4,  c.  27,  s.  42  :  see 
Du  Vigier  v.  Lee,  2  Hare,  326,  and  cases  there  cited.  This  being  the  case, 
the  heir  of  a  mortgagor  who  has  covenanted  for  himself  and  his  heirs  to  pay 
the  mortgage  debt  and  interest,  cannot  redeem  without  paying  arrears  of  in- 
terest to  the  extent  of  twenty  years,  the  mortgagee  being  entitled  to  tack  the 
arrears  of  interest  to  the  debt  as  against  the  heir :  Elvy  v.  Norwood,  5  De 
G.  &  Sm.  240. 

The  same  result  would  follow  in  case  of  a  bill  of  foreclosure,  but  the  ques- 
tion as  to  whether  the  mortgagee  is  entitled  to  tack  should  be  raised  on  the 
pleadings.     Sinclair  v.  Jackson,  17  Beav.  405. 

As  to  a  suit  for  the  redemption  of  land  in  Canada,  see  Smith  v.  Simpson, 
7  Moore,  P.  C.  C.  205. 

Accounting  between  Mortgagor  and  Mortgagee. — The  mortgagor  is  not 
bound  to  account  for  rents  and  profits  while  he  is  in  possession  :  Colman  v. 
Duke  of  St.  Allan's,  3  Ves.  25 ;  Ex  parte  Wilson,  2  V.  &  B.  252.  Nor  will 
his  agent  or  any  person  claiming  under  his  voluntary  revocable  deed  :  Sele  v. 
Lord  Bexley,  20  Beav.  127. 

The  mortgagee,  however,  must  account,  from  the  time  he  takes  possession,  for 
the  rents  and  profits  of  the  mortgaged  estate ;  and  he  will  be  charged  an  occu- 
pation rent  for  any  portion  of  it  held  by  himself,  (^Smart  v.  Hunt,  1  Vern. 
418  J  TrulochN.  Roley,  15  Sim.  265,  237;  2  Ph.  396;)  and  annual  rests 
will  be  directed  by  the  Court,  if  there  be  no  interest  due  at  the  time  he  takes 
possession,  and  the  annual  rents  exceed  the  amount  of  the  annual  interest 
payable  on  the  mortgage,  in  order  that  the  excess  of  rent  may  be  applied  in 
sinking  the  principal,  (^Shephard  v.  Elliott,  4  Madd.  254  ;  Gould  v.  Tancred, 
2  Atk.  533  ;)  and  annual  rests  will  be  directed  in  an  account  of  occupation 
r*Sct21  ^^^^  ^^  *®'^  *^  ^^  ^'^  account  of  rents  and  ^profits  received  :  Wilson  v. 
^  Metcalf,  1  Russ.  580.     See  also  Morris  v.  Islip,  20  Beav.  654. 

But  it  is  a  general  rule  not  to  direct  annual  rests  to  be  made  in  the  accounts 
of  a  mortgagee  in  possession,  when  the  interest  is  in  arrear  at  the  time  when 
he  takes  possession,  (  Wilson  v.  Cluer,  3  Beav.  140.)  For  other  circumstances 
under  which  the  accounts  of  a  mortgagee  in  possession  will  not  be  taken  with 
rests,  see  Horlock  v.  Smith,  1  Coll.  287.  And  if  a  mortgagee  is  not  liable 
to  account  with  annual  rests  when  he  enters  into  possession,  he  does  not  become 
so  liable  when  the  arrear  of  interest  is  paid  off,  {Davis  v.  May,  G.  Coop.  238  ; 
19  Ves.  383 ;  Latter  v.  Dashwood,  6  Sim.  462  ;   Finch  v.  Brown,  3  Beav. 
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70 ;  but  see  Thomeycroft  y.  Crockett,  2  H.  L.  Ca.  239 ;  Morris  v.  Mip,  20 
Beav.  654,)  nor  till  after  the  whole  of  the  mortgage  debt  has  been  paid  off  by 
the  receipt  of  the  rents,  although  from  the  time  when  the  debt  is  ascertained 
to  be  paid  off,  annual  rests  will  be  decreed,  though  none  were  ordered  pre- 
viously :  Wikon  v.  Cluer,  3  Beav.  140. 

So,  where  a  mortgagee  in  possession  comes  to  an  account  with  the  mort- 
gagor, whereby  all  arrears  of  interest  are  converted  into  principal,  leaving 
thereby  no  arrears,  and  he  continues  in  possession,  the  rents  being  more  than 
suificient  to  keep  down  the  interest,  he  will  be  dealt  with  as  a  mortgagee  who 
takes  possession  without  any  interest  being  in  arrear,  and  annual  rests  will  be 
directed  :  Wilson  v.  Cluer,  3  Beav.  136. 

And  a  mortgagee  in  possession,  holding  over  after  payment  of  his  principal 
and  interest,  will  be  charged  with  the  balance,  and  generally  with  simple  in- 
terest at  £4  per  cent.,  (^Quarrel  v.  Bechford,  1  Madd.  269  ;')  and  with  costs, 
(Bmnington  v.  Sarwood,  T.  &  K.  485;  Archdeacon  v.  Bowes,  M'Clel.  149  ; 
Lloyd  V.  Jones,  12  Sim.  491 ;)  unless  the  decree  to  account  contains  no  reser- 
vation of  costs,  {Lord  Trimleston  v.  Hamill,  1  B.  &  B.  377,  388.)  But  the 
Master  was  not  at  liberty  to  make  rests,  unless  directed  to  do  so  by  decree, 
{Wehher  v.  Hunt,  1  Madd.  13;)  but  the  Court  may  order  it  to  be  done  on 
further  directions:  Wilson  y .  Metcalfe,  1  Russ.  530;  Horloch  v.  Smith,  1 
Coll.  294. 

In  accounting,  the  mortgagee  in  possession  is  only  liable  for  the  fair  rents 
and  profits,  and  is  only  liable  for  wilful  default  in  not  receiving  them ;  if,  for 
instance,  the  mortgagee  turns  out  a  sufficient  tenant,  and,  having  notice  that 
the  estate  was  underlet,  takes  a  new  tenant,  another  person  to  whom  there  is 
no  objection  offering  more,  (^Hughes  v.  Williams,  12  Ves.  494  ;)  but  the  mort- 
gagor cannot  lie  by,  not  giving  notice  that  a  greater  rent  may  be  had,  and 
afterwards,  by  way  of  penal  inquiry,  charge  the  mortgagee  with  the  effect  of 
his  own  negligence  :  Id.  495,  496.  It  is  said,  in  *Blaclock  v.  Barnes,  r^ono-i 
Sel.  Ch.  Ca.  53,  "  that  if  the  mortgagor  makes  proof  that  the  estate 
was  let  at  such  a  price,  while  in  the  hands  of  the  mortgagee,  that  shall  be 
deemed  the  rate  at  which  it  was  let  the  whole  time,  unless  he  shows  the  con- 
trary, which  is  in  his  power,  as  being  led  by  him." 

In  Horloch  v.  Smith,  1  Coll.  287,  it  seems  to  have  been  assumed  that  a 
sum  of  money  in  Court,  and  rent  in  the  hands  of  the  receiver  at  the  time  the 
mortgagee  took  possession,  were  to  go  in  discharge  of  the  interest  then  due  to 
him. 

A  mortgagee  in  possession  is  liable  to  account  for  any  damage  done  to  the 
property,  as  by  pulling  down  buildings  improperly,  {Sandon  v.  Hooper,  6 
Beav.  246 ;  14  L.  J.,  N.  S.  120 ;)  or  destroying,  {Hornby  v.  Matcham,  16 
Sim.  325  ;)  or  losing  the  title  deeds,  {Brown  v.  Scwell,  11  Hare,  49  ;  and  see 
Lord  Midleton  v.  Eliot,  15  Sim.  531 ;  Woodman  v.  Higgins,  14  Jur.  846  ;)  and 
if  he  assign  the  mortgaged  estate  to  an  insolvent  person,  without  the  concur- 
rence of  the  mortgagor,  he  will,  as  he  in  some  measure  stands  in  the  position 
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of  a  tiTistee,  be  liable  for  tbe  rents,  after  as  well  as  before  tbe  assignment,  (1 
Eq.  Ca.  Ab.  328,  pi.  2.) 

A  mortgagee  in  possession  of  part  of  tbe  mortgnged  estate,  and  allowing  the 
mortgagor  to  retain  possession  of  the  rest,  will  not,  at  the  suit  of  a  subsequent 
incumbrancer,  be  charged,  constructively  as  if  he  had  been  in  possession  of 
the  whole  :  Soar  v.  Dalhy,  15  Beav.  156. 

Many  allowances,  however,  will,  in  taking  accounts,  be  made  to  the  mort- 
gagee in  possession ;  such  repairs,  for  instance,  as  are  necessary  for  the  sup- 
port of  the  property,  he  will  be  allowed  for  :  Sandon  v.  Hooper,  6  Beav.  246  ; 
Neesom  v.  Clarkson,  4  Hare,  97.  And  he  will  not  only  be  allowed  for  re- 
pairs, but  also  for  doing  that  which  is  essential  for  the  protection  of  the  title 
of  the  mortgagor  :  Sandon  v.  Hooper,  6  Beav.  248 ;  Pelly  v.  Waihen,  7  Hare, 
373. 

Further,  if  he  has  got  the  consent  of  the  mortgagor,  or  has  given  him 
notice,  in  which  he  acquiesces,  then  he  may  be  allowed  for  sums  of  money 
which  are  laid  out  in  increasing  the  value  of  the  property,  {Lord  Trimleston  v. 
Hamill,  1  Ball  &  B.  385 ;  Sandon  v.  Hooper,  6  Beav.  248  ;)  but  he  has  no 
right  to  lay  out  money  in  what  he  may  suppose  increasing  the  value  of  the 
property,  which  may  be  done  in  such  a  way  as  to  make  it  utterly  impossible 
for  the  mortgagor  with  his  means  ever  to  redeem  :  \_Moore  v.  Cable,  1  Johnson, 
Ch.  387 ;  Quin  v.  Brittain,  1  Hoffman,  Ch.  353 ;  MicMes  v.  Dillaye,  17 
New  York,  R.  80.]  This  is  what  has  been  termed  "  improving  a  mortgagor 
out  of  his  estate :"  Sandon  v.  Hooper,  6  Beav.  248.  Nor  is  he  bound  to 
engage  in  any  speculation  or  adventure  for  th«  benefit  of  the  mortgagor,  such 
as  opening  mines  or  quanies,  which  must  be  at  his  own  cost  and  hazard, 
r*8Qn  *{Hughes  v.  Williams,  12  Ves.  493;  Thorneycroft  v.  Crochett,  16 
Sim.  445 ;)  nor,  if  they  are  opened,  will  it  be  prudent  for  him  to  im- 
prove them  by  a  large  expenditure ;  at  the  utmost  he  is  not  bound  to  advance 
more  than  a  prudent  owner  :  Rowe  v.  Wood,  2  J.  &  W.  553,  556.  And  it  is 
not  a  matter  of  course  to  direct  an  inquiry,  whether  any  money  has  been  laid 
out  in  lasting  improvements,  when  there  is  no  evidence  in  proof  of  their 
having  been  made  :  Sandon  v.  Hooper,  6  Beav.  246.  [But  although  a  mort- 
gagee is  not  entitled  to  an  allowance  for  improvements  made  under  ordinary 
circumstances,  nor  even  for  clearing  wild  land  and  thus  adding  to  its  value  : 
Moore  V.  Cable,  1  Johnson,  Ch.  885 :  yet  such  an  allowance  may  be  made 
under  special  circumstances,  as  when  the  mortgagee  has  acted  in  good  faith, 
and  under  the  mistaken  impression  that  the  right  of  redemption  has  been 
finally  barred ;  Benedict  v.  Oilman,  4  Paige,  58 ;  Westmore  v.  Roberts,  10 
Howard,  Prac.  R.  51 ;  or  when  the  mortgagor  has  been  slow  to  act,  if  not 
guilty  of  laches,  and  has  thus  led  to  a  false  impression  by  his  silence,  although 
ignorant  of  the  circumstances  which  would  have  made  it  his  duty  to  speak ; 
MicMes  V.  Dillaye.  "  I  admit,"  said  Harris,  J.,  in  delivering  his  opinion  in 
this  case,  "  the  general  rule  to  be  that,  where  the  simple  and  acknowledged 
relation  of  mortgagor  and  mortgagee  in  possession  exists,  the  latter  will  not, 
upon  redemption,  be  allowed  for  general  improvements  made  without  the 
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acquiescence  or  consent  of  the  mortgagor,  especially  if  the  improvements  tend 
to  cripple  the  power  of  redemption,  lloore  v.  Cable,  (1  John.  Ch.  R.  385,) 
was  such  a  case.  The  assignee  of  a  mortgage,  without  calling  upon  the  mort- 
gagor or  attempting  to  foreclose  the  mortgage,  chose  to  take  possession  of  the 
mortgaged  premises,  which  consisted  of  wild  lands,  and  had  a  part  of  the  land 
cleared ;  the  claim  of  the  mortgagee  to  be  allowed  for  what  he  had  thus  ex- 
pended was  rejected.  In  noticing  this  case  in  his  Commentaries,  Chancellor 
Kent  says  :  '  The  clearing  of  uncultivated  lands  thoagh  an  improvement, 
was  not  in  Moore  v.  Cable,  on  account  of  the  increasing  difficulties  it  would 
throw  in  the  way  of  the  debtor  to  redeem,  but,'  he  adds,  in  the  same  con- 
nection, '  lasting  improvements  in  building  have  been  allowed  in  England 
under  peculiar  circumstances,  and  they  have  been  sometimes  allowed  in  this 
country,  and  sometimes  disallowed.'  (4  Kent,  Com.  167.)  In  a  note  at  the  same 
place  it  is  further  added,  that,  '  all  the  cases  agree,  that  the  mortgagee  is  to  be 
allowed  the  expense  of  repairs,  and  beyond  that  the  rule  is  not  inflexible,  but 
it  is  subject  to  the  discretion  of  the  court,  regulated  by  the  justice  and  equity 
arising  out  of  the  circumstances  of  each  particular  case.'  Accordingly  in  a 
recent  treatise,  (Coote  on  Mort.,  354,)  it  is  said  to  be  the  duty  of  the  mort- 
gagee in  possession,  to  keep  the  premises  in  repair,  and  he  will  be  allowed  the 
charge  of  permanent  improvements.  And  Hilliard,  in  his  Treatise  on  the 
Law  of  Mortgages,  after  noticing  the  general  rule  on  the  subject,  says  : 
'  The  rule  refusing  the  allowance  of  lasting  improvements  has  been  subjected 
to  some  exceptions  in  special  case,  as  where  the  mortgagee  makes  such  im- 
provements supposing  himself  to  be  the  absolute  owner.'  In  support  of  this 
proposition,  he  cites  the  language  of  the  Chancellor  of  Maryland  in  JVeal  v. 
Eagthorp,  (3  Bland.  Ch.  R.  590,)  where  it  is  said,  '  If  the  mortgagee  has 
been  long  in  possession,  claiming  adversely  and  suffered  to  treat  the  estate  as 
his  own,  and  the  mortgagor  stands  by  and  permits  lasting  improvements  to  be 
made,  he  shall  pay  for  them.     (Hilliard  on  Mort.  297.)"] 

A  mortgagee  of  houses,  who  is  not  by  express  contract  with  the  mortgagor 
entitled  to  insure  the  premises  against  fire  at  the  mortgagor's  expense,  nor  to 
require  the  mortgagor  so  to  insure  them,  is  not  entitled  to  add  to  his  mort- 
gage debt,  and  charge  upon  the  property,  the  premiums  which  he  may  pay 
for  such  an  insurance  effected  by  him  without  the  privity  of  the  mortgagor  : 
Dobson  V.  Laud,  8  Hare,  216. 

Where  a  lower  rate  of  interest  than  that  agreed  upon  in  the  mortgage  deed, 
has  been  paid  by  mistake,  the  mortgagee  may  claim  the  difference.  See 
Gregory  v.  Pilkington,  5  W.  R.  57;  26  L.  J.  (Ch.,)  177,  where  a  sum  of 
money  having  been  lent  on  mortgage,  at  the  rate  of  4i  per  cent,  the  mortgagor 
paid,  and  the  mortgagee  accepted  interest  at  4  per  cent.  This  was  done  under 
the  mistake  of  both  parties.  After  several  years  the  mortgage-deed,  which 
had  been  mislaid,  was  found.  It  was  held  by  the  Lords  Justices  reversing 
the  decision  of  Sir  R.  T.  Kindersley,  V.  C,  that  the  mortgagee  was  entitled 
to  the  arrears  of  the  difference  of  the  interest. 
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Every  conveyance  of  land,  which  is 
in  fact  a  security,  either  for  an  ante- 
cedent debt,  or  for  advances  made  at 
the  time,  is  in  contemplation  of  equity 
a  mortgage,  and  entitles  the  debtor  to 
a  reconveyance  of  the  estate,  on  pay- 
ment of  the  debt.  This  right  is  one 
of  pure  equity,  and  not  only  indepen- 
dent of  the  agreement  between  the 
parties,  but  paramount  to  it,  and  may 
be  enforced  without  regard  to  the 
form  of  the  conveyance,  and  even  in 
opposition  to  its  terms.  It  has  long 
been  well  settled  under  this  doctrine, 
that  where  a  deed  absolute  on  its  face 
is  conditioned  to  be  void  on  the  pay- 
ment of  a  debt,  at  a  day  certain,  pay- 
ment may  be  made  after  the  day, 
although  in  direct  contravention  of 
the  deed;  Eogan  v.  Walker,  1  Wis- 
consin, 527.  The  general  rule  is, 
that  every  one  may  renounce'  a  right 
introduced  for  his  own  benefit.  But 
no  waiver  or  renunciation  by  the  mort- 
gagor of  the  right  of  redemption,  how- 
ever express,  will  be  allowed  to  defeat 
or  even  impair,  his  power  of  exercis- 
ing it  himself,  or  transferring  it  to 
others.  It  has  its  origin  in  a  general 
policy  superior  to  particular  agree- 
ment, and  is  a  necessary  and  insepara- 
ble incident  to  every  conveyance, 
which  is  in  substance  a  security  for  a 
debt;  Skinner  v.  Miller,  6  Littell, 
184;  Walling  v.  Aiken,  1  M'Mullin, 
Eq.  1 ;  Youle  v.  Richards,  Saxton, 
534;  Wilcox  v.  Morris,  1  Murphy, 
117;  Miester  v.  Madera,  3  W.  &  S. 
384,  388 ;  Stover  v.  Bounds,  1  Ohio, 
N.  S.  107;  Poindexter  v.  M' Cannon, 
21  Missouri,  325;  Rogan  v.  Walker, 
1  Wisconsin,  527;  Henry  v.  Clark, 
7  Johnson,  Ch.  40;  2  Cowen,  324; 
Woods  V.  Wallace,  10  Harris,  171 ; 
Jaqiies  v.  Weeks,  7  Watts,  261,  275. 


"  The  principle  is  well  settled,"  said 
Savage,  C.  J.,  in  Clark  v.  Henri/,  2 
Cowen,  324;  "that  chancery  will  not 
suffer  any  agreement  in  a  mortgage  to 
prevail,  which  shall  change  it  into  an 
absolute  conveyance  upon  any  condi- 
tion or  event  whatever;  {Howard  v. 
Harris,  1  Vern.  190;  James  v.  Oades, 
2  Id.  402.)  '  Once  a  mortgage,  al- 
ways a  mortgage.'  In  Newcomb  v. 
Banliam,,  (1  Vern.  7,)  where  an  abso- 
lute conveyance  was  given  with  a  de- 
feasance upon  payment  of  1000?.  dur- 
ing the  life  of  the  grantor,  and  the 
grantor  covenanted  that  it  should 
never  be  redeemed  after  his  death; 
yet  redemption  was  decreed."  It  is 
accordingly  well  settled,  that  every  at- 
tempt to  limit  or  fetter  the  right  of 
redemption  will  be  void ;  Rohinson  v. 
Farelly,  16  Alabama,  472 ;  and  that 
the  grantor  may  redeem  at  any  time 
consistent  with  the  general  rules  of 
equity,  notwithstanding  the  most  ex- 
press stipulation  that  the  instrument 
shall  not  operate  or  be  considered  as 
a  mortgage ;  and  that  if  the  money  be 
not  paid  at  a  day  certain,  the  estate  of 
the  grantee  shall  be  forever  absolute; 
Rankin  v.  Mortimere,  7  Watts,  372. 
Nor  can  any  qualification  be  at- 
tached to  the  equitable  right  of  the 
mortgagor,  precluding  its  alienation 
to  others,  or  confining  it  to  a  particu- 
lar line  of  descent.  This  necessarily 
follows  not  only  from  the  reasons  above 
given,  but  because  it  is  more  than  a 
mere  right,  and  is  in  fact  an  equitable 
estate,  which  cannot  be  affected  with 
inconsistent  and  arbitrary  qualifica- 
tions, or  deprived  of  the  incidents 
which  the  law  attaches  to  every  estate; 
Asay  v.  Hoover,  5  Barr,  21,  35. 
Hence  an  agreement  between  the 
mortgagor   and   mortgagee,  that  the 
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right  of  redemption  shall  not  be  trans- 
ferred to,  or  exercised,  by  a  third  per- 
son, is  essentially  repugnant  and  void, 
as  an  attempt  to  create  an  inalienable 
estate;  Johnston  v.  Gray,  16  S.  &  R. 
361.     These  principles  apply  in  every 
instance,  where  a  conveyance  is  shown 
to  have  been  made  as  a  security  for  a 
debt,  and  not  as  a  final  and  absolute 
transfer  of  the   property  conveyed; 
M'Gaw  V.  Marshall,  7  Humphreys, 
721 ;  Baldwin  v.  Jenkins,  1  Cushman, 
206.     In  the  ordinary  form  of  mort- 
gage, this  appears  upon  the  face  of 
the  deed,  and  by  the  bond  to  which  it 
refers.     But   the  effect  will   be   the 
same,  where  the  true  object  of  the 
conveyance  is  shown  by  any  other  in- 
strument, although  not  referred  to  in 
the  deed  itself;  Dey  v.  Dunham,  2 
Johnson,  Oh.  182;  15  Johnson,  355; 
Jackson  v.  Green,  4  Id.  186 ;  Cooper 
V.  Whitney,  8  Hill,  95;   Blaney  y. 
Bearee,  2  Maine,  132;    Binnock  v. 
Whipple,    12    Id.    346;    Palmer   v. 
Gurnsey,  7  Wend.  248 ;  Breckenridge 
V.  Hull,  1  Robinson,  148 ;   Taylor  v. 
Weld,  5  Mass.  109;  Harrison  v.  Le- 
mon, 3  Blackford,    51;    Lanfair  v. 
Lanfair,  18  Pick.  299 ;   Nugent  v. 
Eiley,  1  Metcalf,  117  ;  Bloodgood  v. 
Zailly,  2  Caine's  Cases,  124 ;  Hughes 
V.  Edwards,  9  Wheaton,  489  ;  Stoever 
V.  Stoever,  9  S.  &  E.  434 ;  Miller  v. 
Thomas,  14  Illinois,  428;  Wharffy. 
Howell,  3  Binney,  499 ;  and  not  exe- 
cuted   until   a    subsequent    period; 
Reitenhaugh  v.    Ludwick,   7  Casey, 
181 ;    Wilson  v.   Shoenherger' s  Exe- 
cutors,  lb.    295.      Nor  is  it   neces- 
sary in  order  to  produce  this  result, 
that  the  real  nature  of  the  transac- 
tion should  appear  by  deed,  or  even 
in  writing ;  Hiester  v.  Madera,  3  W. 
&  S.   384;    Wyman  v.   Babcock,  2 
VOL.  III. — 40 


Curtis,  386 ;  Kunkle  v.  Wolfersberger, 
6  Watts,  126 ;  Van  Buren  v.  Olmsted, 
5  Paige,  9 ;  Hodges  v.  The  Tennessee 
Marine  and  Fire  Ins.  Co.,  4  Selden, 
416;  Eldredge  v.  Jenkins,  3  Story, 
181,  293 ;  Miller  v.  Thomas,  14  Illi- 
nois, 428.     Whether  a  deed  is  to  be 
regarded  as  an  absolute  conveyance  or 
as  a  mortgage,  depends  on  the  circum- 
stances under  which  it  is  made,  and 
the  relations  subsisting  between  the 
parties,  and  not  exclusively  or  even 
chiefly  upon  their  agreement ;  Morris 
V.  Nixon,  1  Howard,  118 ;  Wyman  v. 
Babcock,  19   Id.    289.      Hence  the 
nature  of   these   circumstances    and 
relations,  may  be  shown  by  parol  evi- 
dence, not  for  the  purpose  of  contra- 
dicting the  deed,  but  of  raising  an 
equity  paramount  to  its  terms;  Carter 
V.    Carter,  5   Texas,   93;    Miller  v. 
Thomas;  Kunkle  v.   Wolfersberger; 
Hodges  v.  The  Tennessee  Marine  and 
Fire  Ins.  Co. ;  Kemp  v.  Earp,  7  Ire- 
dell, Eq.  167;  Purviance  v.  Holt,  3 
Gilman,  394.     Whenever,  therefore, 
it  is  made  to  appear  by  any  means  of 
proof,  that  a  deed  was  intended  as  a 
security  for  a  debt  due  by  the  grantor, 
payment  of  the  debt  will  entitle  the 
debtor  to  a  reconveyance  of  the  estate ; 
ante,  vol.  2,  p.  676 ;  Morris  v.  Nixon, 
1  Howard,  118 ;   Taylor  v.  Luther,  2 
Sumner,  228;   Ragan  v.  Walker,  1 
Wisconsin,  527;  Roach  v.  Cosine,  9 
Wend.    227;    Walton  v.    Cronly,  14 
Id.  63 ;  Slee  v.  The  Manhattan  Co., 
1  Paige,  48 ;    Strong   v.   Stewart,  4 
Johnson,  Ch.  167 ;  Henry  v.  Davis, 
7  Id.  40 ;   Clark  v.  Henry,  2  Cowen, 
824 ;  Cross  v.  Hipner,  7  Indiana,  359  ; 
Wright  v.  Bates,  13  Vermont,  341 ; 
Biglow  V.  Topliff,  25  Id.  235;  Bax- 
ter V.  Wiley,  27  Id.  276 ;  Kunkle  v. 
Wolfersberger,  6  Watts,  126;  Hamil- 
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ton  V.  Marlborough,  2  W.  &  M.  168  ; 
Stepp  V.  Phelps,  7  Dana,  296;  Dela- 
Tioy  Y.  M'Gonnell,  4  Scammon,  156; 
Brainerdy.  Brainerd,  15  Conn.  573 ; 
Tihean  v.  Tibean,  22  Missouri,  70 ; 
Yarborough  v.  Newell,  10  Yerger, 
375;  StreatorY.  Jones,  8  Hawks,  423 ; 
JHauser  v.  Lash,  2  Dev.  &  Bat.  Eq. 
212 ;  MBrayer  v.  Roberts,  2  Deve- 
reux.  Equity,  75 ;  English  t.  Lane,  1 
Porter,  328;  Hanway  v.  Thompson, 
14  Texas,  142 ;  Hamet  v.  JDnndas,  4 
Barr,  178 ;  M'Lanahan  v.  M'Lana- 
han,  6  Humphreys,  99 ;  Prewett  v. 
Dobbs,  13  Smedes  &  Marshall,  440 ; 
Wilson  V.  Dumrite,  21  Missouri,  825 ; 
Baldwin  v.  Jenhins,  23  Id.  206; 
Fasser  V.  Fasser,  lb.  378;  Cottrellv. 
Long,  20  Ohio,  464 ;  Siemper  v.  John- 
son, 8  Texas,  14 ;  J'Ae  £ara^  v.  Whyte, 
1  Maryland  Ch.  556 ;  Eussel  v.  South- 
ard, 12  Howard,  189 ;  Babcock  v. 
Pf^maw,  19  Id.  289 ;  Jenldns  v.  jE^^c^- 
ricZgre,  3  Story,  298;  The  Bank  of 
Westminsters.  Whyte,  1  Maryland  Ch. 
536;  Howe  v.  Russell,  36  Blaine,  115. 
Thus  in  Strong  v.  Stewart,  the  deed 
was  absolute  in  its  terms,  but  the 
proof  showed  conclusively  that  the 
consideration  was  a  loan,  and  the  deed 
a  mere  security  for  its  payment ;  and 
it  was  held  by  the  chancellor,  that  as 
this  was  the  case,  equity  would  attach 
a  right  of  redemption  to  the  convey- 
ance, irrespectively  of  its  terms.  "  On 
the  strength  of  the  authorities,"  said 
he,  "  and  on  the  proof  of  the  loan,  and 
of  the  fraud  on  the  part  of  the  de- 
fendant, in  attempting  to  convert  a 
mortgage  into  an  absolute  sale,  I  shall 
decree  an  existing  right  in  the  plain- 
tiffs to  redeem.  The  case  of  Ootterell 
V.  Purchase,  (Cases  temp.  Talbot,  61;) 
Maxwell  v.  Mountucuie,  (Pree.  in 
Chancery,  536;)  Washburn  v.  Merrils, 


(1  Day,  Cases  in  Error,  189,)  and  the 
acknowledged  doctrine  in  2  Atk.  90, 
258 ;  3  Atk.  389 ;  and  1  Powell  on 
Mortg.  204,  (4th  London  ed.,)  are 
sufficient  to  show,  that  parol  evidence 
is  admissible  in  such  cases,  to  prove 
that  a  mortgage  was  intended,  and  not 
an  absolute  sale,  and  that  the  party 
had  fraudulently  perverted  the  loan 
into  a  sale.  In  this  case,  the  admis- 
sions in  the  answers  were  sufficient  to 
presume  a  mortgage  against  the  abso- 
lute terms  of  the  assignment." 

These  principles  apply  equally  to 
transfers  of  personal  property ;  and  a 
bill  of  sale  of  chattels  absolute  on  its 
face,  may  be  shown  to  be  a  mortgage, 
by  the  same  evidence  which  would 
produce  that  effect,  in  the  case  of  real 
estate;  Parks  v.  Hall,  2  Pick.  206; 
Craft  V.  BuEard,  Smedes  &  Marshall, 
Ch.  366;  Hayworth  v.  Worthington, 
5  Blackford,  861;  Scott  v.  Saney,  8 
English,  112  ;  Despard  v.  Welbridge, 
15  New  York  K.  374;  Dabney  v. 
Green,  4  Hen.  &  Mun.  101. 

The  evils  which  this  course  of  de- 
cision might  otherwise  produce,  are 
diminished  or  obviated  by  the  well 
settled  rule  of  equity,  which  requires 
those  who  seek  to  control  a  written 
instrument,  to  make  out  their  case  by 
clear  and  convincing  proof,  and  will  re- 
fuse to  make  a  decree  in  opposition  to 
the  denials  or  allegations  of  the  an- 
swer in  response  to  the  bill,  unless 
they  are  overborne  by  the  testimony 
of  more  than  one  witness,  or  mani- 
festly at  variance  with  the  facts  and 
circumstances  disclosed  by  the  plead- 
ings and  evidence;  Cook  v.  Gudger, 
2  Jones,  Eq.  172 ;  Bryan  v.  Oowart, 
21  Alabama,  22. 

The  appropriate  forum  in  this  and 
other   cases  of  the  same  nature,  is. 
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therefore,  a  court  of  equity,  and  courts 
of  law  should  not  encroach  on  a  juris- 
diction which  they  cannot  administer, 
without  depriving  the  defendant  of 
the  right  of  adducing  his  own  testi- 
mony, in  answer  to  the  case  made  by 
the  plaintiff.  These  reasons  were, 
however,  overlooked  or  disregarded  in 
Swart  V.  Service,  21  Wend.  36,  and 
Webb  V.  Rice,  1  Hill,  606 ;  and  proof 
that  a  deed  absolute  on  its  face,  is 
really  a  mortgage,  held  to  be  equally 
admissible,  and  attended  by  the  same 
results  at  law  and  in  equity.  There 
can,  however,  be  little  doubt,  that 
these  decisions  overstepped  the  boun- 
daries which  separate  the  powers  of 
chancery  from  those  of  the  common 
law  tribunals,  and  they  were  subse- 
quently overruled  by  the  court  of 
errors  in  Webb  v.  Rice,  6  Hill,  219. 

Erom  what  has  been  said,  it  is  ob- 
vious, that  whenever  a  conveyance  is 
a  security  for  a  past  debt  or  cotempo- 
raneous  loan,  it  will  necessarily  and 
essentially  enure  as  a  mortgage,  and 
this  without  regard  to  the  form  in 
which  it  is  put  by  the  parties ;  Dougli- 
erey  v.  MCady,  6  Gill  &  J.  275; 
Miller  v.  Thomas,  14  Illinois,  228; 
Davis  V.  Hopkins,  15  Id.  519 ;  Smith 
7.  Sishett,  lb.  528 ;  Johnston  v.  Huston, 
17  Missouri,  38 ;  Overton  v.  Bigelow, 
3  Yerger,  513;  RussellY.  Southard,  12 
Howard,  139.  But  there  are  many  in- 
stances, in  which  it  is  difficult  to  dis- 
cover the  true  character  of  the  consi- 
deration, and  consequently  of  the  deed. 
When  the  money  paid  on  account  of  a 
conveyance,  instead  of  enuring  abso- 
lutely to  the  grantor,  creates  a  debt  to 
the  grantee,  the  conveyance  will  un- 
doubtedly partake  of  the  defeasible 
nature  of  the  consideration,  and  take 
effect  as  a  mortgage,  and  not  merely 


as  a  deed.  This  result  will  follow  even 
when  no  provision  is  made  for  the 
return  of  the  consideration,  either  in 
the  conveyance  itself  or  in  any  ac- 
companying instrument,  if  it  be  clear- 
ly shown  to  be  a  debt,  which  the 
grantor  is  entitled  to  repay;  Flagg 
V.  Mann,  2  Sumner,  486 ;  Edrington 
Y.  Harper,  3  J.  J.  Marshall,  353; 
Bacon  Y.  Brown,  19  Conn.  29;  Jarvis 
V.  Woodruff,  22  Id.  548 ;  Russell  v. 
Southard,  12  Howard,  139  ;  Wharf 
V.  Howell,  5  Binney,  499 ;  Robinson 
Y.  Farelly,  16  Alabama,  432.  A  debt 
may  obviously  exist  with  its  atten- 
dant right  of  action,  even  when  no 
written  acknowledgment  of  its  exist- 
ence has  been  given  ;  Page  v.  Foster, 
7  New  Hampshire,  392.  Nor  will 
the  right  of  the  grantor  to  treat  the 
transaction  as  a  mortgage,  be  neces- 
sarily barred,  even  when  the  under- 
standing is,  that  the  grantee  shall 
have  no  right  to  compel  the  repay- 
ment of  the  consideration  advanced 
at  the  time  of  the  conveyance.  If  an 
examination  of  the  whole  transaction 
shows  that  the  object  was  a  loan,  the 
borrower  will  be  invested  with  the 
right  of  repayment,  and  consequently 
of  redemption.  The  policy  of  equity 
forbids  the  creditor  to  speculate  on 
the  necessities  of  the  debtor,  by  the 
creation  of  an  irredeemable  mortgage, 
as  the  policy  of  the  law,  though  from 
different  reasons,  forbids  the  creation 
of  inalienable  estates,  in  fee  or  in  tail. 
This  rule  overrides  the  agreement  and 
intention  of  the  parties,  and  cannot 
be  evaded  by  any  contrivance  which 
cupiditymay  employ  on  the  one  hand, 
or  necessity  submit  to  on  the  other. 
If  a  debtor  who  applies  for  a  loan, 
and  conveys  property  to  a  greater 
value  as  security,  could  be  tied  down 
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to  a  repayment  at  the  day,  by  an  omis- 
sion to  take  an  obligation  for  the  debt, 
and  making  the  deed  defeasible  only 
upon  strict  compliance  with  the  con- 
dition, the  restraint  imposed  by  equity 
on  the  creation  of  irredeemable  mort- 
gages ■would  be  practically  at  an  end. 
And  the  result  would  be  the  same, 
were  the  creditor  allowed  to  make  a 
security  for  a  loan  irredeemable,  by 
putting  it  in  the  form  of  a  condition- 
al sale,  with  an  agreement  for  a  re- 
purchase at  a  particular  time,  and  not 
subsequently.  The  debtor,  pushed 
by  necessity,  and  unable  to  sell  his 
land  for  what  it  was  worth,  although 
unwilling  to  part  with  it  at  an  under- 
value, would  make  the  conveyance, 
in  the  hope  of  being  able  to  redeem 
it,  at  or  before  the  time ;  and  the  fail- 
ure of  this  expectation,  although  only 
by  a  day  or  an  hour,  would  give  the 
creditor  the  undue  advantage  of  ac- 
quiring that  absolutely,  which  it  was 
not  the  object  of  the  transaction  to 
give  him,  and  for  which  he  had  not 
made  a  full  or  adequate  payment. 
When  therefore  a  conditional  sale  is 
a  mere  cloak  to  an  irredeemable  mort- 
gage, equity  will  not  allow  its  settled 
policy  to  be  defeated  by  the  form  given 
to  the  transaction,  and  will  let  the 
grantor  in  to  redeem,  upon  payment 
of  principal  and  interest,  although 
after  the  expiration  of  the  period  fixed 
for  redemption ;  Marshall  v.  Stewart, 
17  Ohio,  356 ;  Colwell  v.  Woods,  3 
Watts,  188;  Seisterv.  Maderia,  3  W. 
&  S.  384  ;  Yarhorough  v.  Newell,  10 
Yerger,  376;  Hudson  v.  Isbell,  5 
Stewart  &  Porter,  67 ;  Smith  v.  Tlie 
People's  Bank,  24  Maine,  185 ;  Bice 
v.  Rice,  4  Pick.  349 ;  Clark  v.  Henry, 
2  Cowen,  324 ;  Wharf  v.  Howell,  5 
Binney,  499 ;  Johnston  v.  Gray,  16 


S.  &  E.  361 ;  Skinner  v.  Miller,  5 
Littell,  84;  Dow  v.  Chamherlin, 
5  M'Lean,  281.  Whether  under 
these  circumstances,  it  will  aiford  the 
grantee  a  remedy  for  the  debt  against 
the  grantor  is  more  doubtful,  but  it 
seems  that  it  will  not,  when  the  in- 
tention was,  that  no  such  remedy 
should  exist.  No  inconvenience  can 
result  from  this  to  the  creditor,  un- 
less the  security  is  inadequate  to  the 
payment  of  the  debt,  for  he  may  call 
on  the  debtor  to  make  payment  at 
once,  or  submit  to  a  sale  or  foreclo- 
sure of  the  mortgaged  premises.  And 
even  in  those  cases  where  he  even- 
tually proves  a  loser,  he  has  no  right 
to  complain  of  a  difficulty  growing 
out  of  his  own  wrongful  attempt,  to 
make  the  form  of  the  transaction  dif- 
ferent from  the  reality ;  Van  Buren 
V.  Olmstead,  5  Paige,  9. 

The  course  of  decision  which  allows 
the  legal  efifects  of  a  deed,  whether 
absolute  or  conditional,  to  be  varied 
by  parol  evidence  of  the  circumstan- 
ces under  which  it  was  given,  or  the 
end  which  it  was  designed  to  fulfil, 
is  not  inconsistent  either  with  the 
Statute  of  Frauds  or  the  more  gene- 
ral rules  of  evidence  of  the  common 
law.  If  it  were  so,  the  equity  of  re- 
demption of  the  mortgagor,  and  the 
whole  system  of  equity  as  to  mort- 
gages, could  have  no  existence,  for 
nothing  can  be  a  greater  departure 
from  the  terms  of  an  instrument,  than 
to  convert  a  deed  conditioned  to  be 
void,  on  the  performance  of  an  act 
by  the  grantor,  on  a  day  certain,  which 
like  all  conditions  in  avoidance  is  le- 
gally inoperative,  unless  fulfilled  to 
the  letter,  into  a  vested  equitable  es- 
tate, exposed  to  a  legal  forfeiture, 
against   which    equity   will    relieve 
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Yet  such  is  the  long  and  well  estab- 
lished course  adopted  in  chancery,  in 
every  instance,  in  which  it  has  occa- 
sion to  pass  judgment  upon  the  re- 
spective rights  of  a  mortgagor  and 
mortgagee.  It  is  obvious,  therefore, 
that  the  equity  of  the  mortgagor  is 
paramount  to  the  deed,  and  that  facts 
and  circumstances  establishing  its  ex- 
istence, may  be  given  in  evidence,  not 
for  the  purpose  of  contradicting  the 
deed,  but  for  that  of  controlling  its 
operation ;  Russell  v.  Southard,  12 
Howard,  139. 

This  reasoning,  however,  ceases  to 
be  true,  as  soon  as  an  attempt  is  made 
to  vary  the  deed,  not  by  proving  facts 
or  circumstances  of  a  nature  to  over- 
rule the  agreement  of  the  parties,  but 
by  proving  the  agreement  to  have 
been  different,  from  that  expressed  in 
the  instrument  which  they  have  chos- 
en, as  the  exponent  of  their  meaning. 
Parol  testimony  cannot  therefore  be 
received,  to  show  that  a  deed  absolute 
on  its  face,  was  intended  to  be  defea- 
sible, unless  it  goes  to  the  length  of 
showing  a  state  of  things,  from  which 
equity  will  imply  the  existence  of  a 
condition  of  defeasance,  or  more  pro- 
perly speaking,  of  an  equity  of  re- 
demption; Storch  V.  Carr,  4  Casey, 
135;  Mltott  V.  Maxwell,  7  Iredell, 
Equity,  246  ;  Clement  v.  Clement,  1 
Jones,  Equity,  184  ;  Briggs  v.  Mor- 
ris, lb.  193 ;  Taylor  v.  Taylor,  lb. 
246.  If  this  be  shown,  the  deed  will 
be  varied,  not  as  a  consequence  of  the 
verbal  agreement  or  understanding  be- 
tween the  parties,  but  without  refer- 
ence to  their  agreement,  and  whether 
it  is  proved  to  have  existed  or  not.  Thus 
the  grantor  of  land  cannot  establish 
the  right  to  redeem  it  from  the  gran- 
tee, simply  by  proving  that  such  was 


the  understanding  on  which  it  was  exe- 
cuted, because  equity  as  well  as  law 
will  seek  the  understanding  of  the  par- 
ties in  the  deed  itself,  but  if  he  can 
show  that  the  deed  was  intended  as 
a  security  for  money  lent,  a  right  of 
redemption  will  be  implied,  although 
he  may  have  neglected  to  make  any 
provision  for  it ;  Wilson  v.  Drumwite, 
21  Missouri,  325.     Whatever,  there- 
fore, the  form  of  the  conveyance,  and 
whether  it  purports  to  pass  an  abso- 
lute estate  to  the  grantee,  or  one  de- 
feasible upon  the  payment  of  a  sum 
of  money,  or  the  performance  of  a 
particular  act  of  any  other  descrip- 
tion, on  a  day  certain,  it  must  be 
taken  as  the  exponent  of  the  rights 
of  the  parties,  unless  some  equity  is 
shown,  not  founded  in  the  mere  alle- 
gation of  a  cotemporaneous  un  derstand- 
ing,  inconsistent  with  the  terms  of  the 
deed,  but  independent  both  of  the 
deed  itself,  and  of  the  understanding 
with  which  it  was  executed ;  Webh  v. 
Rice,  6  Hill,  219 ;  Russell  v.  Kinney, 
1  Sandford,  Ch.  37 ;   Cooh  v.  Eaton, 
16  Barbour,  439.      When  no  such 
equity  exists,  the  grantor  of  land  will 
not  be  permitted,  either  by  chancery 
or  at  common  law,  to  contradict  his 
own  deed,  and  demand  a  reconvey- 
ance, whether  the  grant  was  absolute 
in  the  first  instance,  or  has  become  so 
by  a  failure  to  comply  with  the  con- 
ditions, on   which   he   reserved  the 
right  to  repossess  himself  of  his  es- 
tate ;  Thompson  v.  Patton,  5  Littell, 
74;  Brown  v.  Dewey,  2  Barbour,  S. 
0.  28  ;  Watkins  v.  Stochett,  6  Harris 
&  Johnson,  435  ;  Bend  v.  The  Sus- 
quehanna Bridge  Co.,  lb.  128 ;  Tho- 
mas V.  M'  Cormach,  9  Dana,   108  ; 
Conway's    Ex'ors   v.    Alexander,    7 
Cranch,  218  ;    Freeman's  Ad'or  v. 
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Baldwin,  13  Alabama,  246 ;  Jordan 
V.  Fenno,  8  English,  Ark.  593  j 
King  V.  Kincey,  1  Iredell,  Equity, 
187 ;  M'Donald  v.  31'Leod,  lb.  221 ; 
Lewis  V.  Owen,  lb.  290  ;  M'Laurin 
V.  Wright,  2  Id.  94  ;  Kelly  v.  Bryan, 
6  Id.  283.  But  the  question,  whe- 
ther it  exists  or  not,  must  be  solved 
by  looking  not  only  into  the  deeds  or 
writings,  but  beyond  and  outside  of 
them,  and  is  open  to  the  whole  range 
of  parol  evidence,  so  far  as  it  con- 
duces to  show  the  relations  between 
the  parties,  the  end  which  they  had 
in  view,  the  purpose  for  which  the 
conveyance  was  executed,  the  means 
employed  to  obtain  it,  or  any  other 
fact  or  circumstance  of  a  nature  to 
control  the  deed,  and  establish  the 
existence  of  a  right  of  redemption 
paramount  to,  and  independent  of 
its  terms.  When,  therefore,  from 
great  inadequacy  of  price ;  Beasley 
V.  Phelps,  2  Woodbury  &  Minot,  427; 
M'Laurin  v.  Wright,  2  Iredell,  Eq.; 
King  V.  Earp,  7  Id.  167;  Russell  v. 
Southard,  12  Howard,  154;  Davis  y. 
Stoneheart,  4  Indiana,  101 ;  Brantley 
V.  West,  27  Alabama,  542 ;  Conway's 
Ex'rs  V.  Alexander  ;  Wharf  y.  How- 
ell;  HametY.  Dundas;  the  existence 
of  a  contemporaneous  obligation,  for 
the  repayment  of  the  purchase-mo- 
ney, which  necessarily  shows  that  it 
has  been  loaned,  and  not  paid  by  the 
grantee  ;  Harriet  v.  Dundas ;  Morris 
V.  Nixon  ;  from  the  admissions  in  the 
answer;  Tebean  v.  Tehean,  22  Mis- 
souri, 70;  Ghichering  v.  Hatch,  8 
Sumner,  474;  from  proof  that  an 
absolute  has  been  substituted  for 
a  defeasible  conveyance — fraudulent- 
ly, or  by  taking  an  undue  advan- 
tage of  the  necessities  of  the  debtor; 
Seller  v.  Stalcup,  7  Iredell,  Equity, 


13;  or  from  evidence  of  any  other 
description,  although  merely  parol; 
Taylor  v.  Luther;  Wright  v.  Bates; 
Brainard  v.  Brainard ;  BahcocJcY. 
Wyman,  19  Howard,  289 ;  Jenkins  v. 
Eldridge,  3  Story,  293;  Taylor  v. 
Luther,  2  Sumner,  228  ;  it  distinctly 
appears  that  a  deed,  whether  abso- 
lute or  conditional,  is,  or  should  be, 
viewed  as  a  security  for  a  debt,  an 
equity  of  redemption  will  arise  in  fa- 
vor of  the  grantor,  by  construction  of 
law,  and  without  reference  to  the 
agreement  of  the  parties  as  set  forth 
in  the  deed,  or  extrinsic  to  it ;  Tay- 
lor V.  Luther,  2  Sumner,  228  ;  Bah- 
cock  Y.  Wyman,  19  HoW9rd,  289 ; 
Cross  V.  Hepner,  7  Indiana,  339 ; 
Rogan  v.  Walker,  1  Wisconsin,  327 ; 
Reitenhaugh  v.  Ludwig,  7  Casey,  131 ; 
Wilson  V.  Sioutensherg' s  Ex'ors,  lb. 
295;  WilsonY. Drumiwite, 21  Missouri, 
325 ;  Wyman  v.  Babcock,  2  Curtis, 
C.  C.  K.  386.  But  when  these  or  other 
similar  circumstances,  are  not  shown 
to  take  the  case  out  of  the  Statute  of 
Frauds,  and  the  rules  of  evidence,  parol 
evidence  is  as  inadmissible  to  show  that 
an  absolute  deed  was  made,  subject  to 
an  understanding  that  it  should  be 
redeemable,  or  that  a  conditional  deed 
was  intended,  to  be  susceptible  of  re- 
demption, without  strict  compliance 
with  the  condition,  as  if  it  were  of- 
fered to  contradict  or  vary  the  instru- 
ment in  any  other  particular;  Elliott 
V.  Maxwell,  7  Iredell,  Eq.  246. 

These  principles  are  well  illustrat- 
ed by  the  opinion  delivered  in  the 
case  of  Kelly  v.  Bryan,  6  Iredell,  Eq. 
283,  where  the  court  held  the  follow- 
ing language  :  "  In  equity,  plaintiffs 
are  allowed,  by  making  the  proper 
preliminary  allegations,  as  that  a  cer- 
tain clause  was  intended  to  be  insert- 
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ed  in  a  written  instrument,  but  was 
omitted  by  tbe  ignorance  or  mistake 
of  the  draftsman,  or  by  some  fraud  or 
circumvention  of  the  opposite  party, 
or  some  oppression  or  advantage  taken 
of  the  plaintiff's  necessities,  or  when 
an  unlawful  trust  was  designedly  omit- 
ted to  evade  the  law,  to  call  for  a  dis- 
covery on  the  oath  of  the  defendant. 
If  the  fact  is  confessed,  the  plaintiff 
can  have  relief.  If  it  be  denied,  al- 
though it  was  for  a  long  time  ques- 
tioned, it  is  now  settled,  that,  provid- 
ed the  matter  can  be  established,  not 
merely  by  the  declarations  of  the  par- 
ties, or  the  unaided  memory  of  the 
witnesses,  but  by  facts  and  circum- 
stances dehors  the  instrument,  such  as 
are  more  tangible  and  less  liable  to  be 
mistaken  than  mere  words,  equity  will 
give  relief,  by  considering  the  clause 
thus  shown  to  have  been  omitted,  as 
if  it  had  been  set  out  in  the  instru- 
ment ;  Streator  v.  Jones,  3  Hawks, 
423. 

"  The  facts  and  circumstances  '  de- 
hors' relied  upon  in  that  case,  were 
gross  inadequacy  of  price ;  the  pos- 
session being  retained  by  the  plain- 
tiff and  the  payment  of  interest ;  and 
there  was  the  preliminary  allegation 
of  oppression,  to  account  for  the  clause 
of  redemption  not  being'  inserted. 
The  plaintiff  was  a  man  hard  pressed 
for  money,  and  was  forced  to  consent 
to  the  omission  of  this  clause,  the 
matter  being  cut  short  by  the  defend- 
ant's saying,  '  here,  take  the  money 
you  want,  and  trust  my  word.'  Many 
other, cases  fully  settle  this  law,  that, 
'  provided  it  appear  to  have  been  the 
real  intent  of  the  party  to  have  the 
clause  inserted,  and  the  instrument 
was  put  in  the  form  of  an  absolute 
deed  by  ignorance,  mistake,  fraud,  or 


undue  advantage,'  equity  will  treat 
the  instrument  as  if  the  clause  was 
inserted;  M'Bonald  v.  M'Leod,  1 
Iredell,  Eq.  221. 

"  In  Franklin  v.  Roberts,  2  Ire- 
dell, Eq.  560,  this  further  restriction 
is  added  :  '  when  the  answer  denies 
the  right  of  redemption,  the  proofs 
must  be  clear,  consistent  and  cogent, 
composed  of  circumstances  incompa- 
tible with  the  idea  of  an  absolute  pur- 
chase, and  leaving  no  doubt  on  the 
mind.' " 

The  distinction  thus  taken,  between 
an  attempt  to  vary  the  construction  of 
a  written  instrument,  by  parol  evi- 
dence, and  proof  of  facts  controlling 
its  operation,  is  the  only  mode  in 
which  the  decisions,  that  an  absolute 
deed  may  be  shown  to  be  a  mortgage, 
can  be  reconciled  with  general  prin- 
ciples, and  prevented  from  serving  as 
precedents,  for  attacks  upon  the  in- 
tegrity of  conveyances  in  other  parti- 
culars. It  is,  moreover,  strictly  in 
accordance  with  that  which  prevails, 
when  a  deed  to  one  man,  is  alleged  to 
have  been  made  in  trust  for  another, 
when  the  trust  must  be  made  out,  by 
showing  the  source  of  the  considera- 
tion, apart  from  the  agreement;  (ante, 
vol.  1,  p.  274;  vol.  2,  p.  677.)  In 
both  instances,  the  evidence  to  raise 
the  equity,  must  be  addressed  to  the 
facts  of  the  case,  and  not  merely  to 
the  contract  between  the  parties,  and 
can  only  control  the  deed  on  the 
ground  of  fraud,  or  through  the  me- 
dium of  the  consideration.  A  strik- 
ing instance  of  its  application  is  pre- 
sented by  the  case  of  Allen  v.  M'Rae, 
4  Iredell,  Equity,  325,  where  it  was 
held,  that  an  absolute  deed  could  only 
be  shown  to  be  defeasible,  by  proof  of 
facts  giving  it  that  character,  and  not 
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by  the  declarations  or  admissions  of 
tte  grantee.  There  can,  however,  be 
little  doubt,  that  facts  of  this  descrip- 
tion may  be  shown  by  the  admissions 
of  the  parties,  as  well  as  in  any  other 
manner,although  such  evidence  should 
be  received  with  great  caution  from 
the  facility  with  which  it  may  be 
manufactured  or  distorted ;  Ahorn  v. 
5MrMe<<,  2  Blackford,  101;  Conwelly. 
Evill,  4  Id.  67;  see  vol.  1,  p.  273. 

In  Thomas  v.  M'  Gormach,  0  Dana, 
Ids  ;  ante,  vol.  2,  p.  674,  the  Court  of 
Appeals  of  Kentucky  decided,  that  a 
conveyance  could  not  be  rendered  de- 
feasible by  parol  evidence  of  the  un- 
derstanding on  which  it  was  executed, 
and  expressed  the  opinion,  that  an 
absolute  deed  cannot  be  converted 
into  a  mortgage  by  verbal  testimony, 
in  opposition  to  the  denial  of  the 
grantee  in  the  answer.  The  former 
point  is  undoubted  law,  but  the  lat- 
ter is  more  questionable.  Oral  evi- 
dence, and  perhaps  written,  is  inad- 
missible to  vary  the  operation  of  a 
deed,  but  either  may  be  given  to  prove 
facts  which  control  it ;  M'  Grea  v. 
Purmort,  16  Wend.  460,  476 ;  Morris 
V.  Nixon,  1  Howard,  118.  When- 
ever, therefore,  the  facts  given  in  evi- 
dence, whether  through  the  means  of 
verbal  testimony,  or  written  memo- 
randa or  declarations,  are  such  as  to 
raise  an  equity,  apart  from  agreement, 
there  is  no  reason  why  it  should  not 
be  enforced  by  a  court  of  chancery. 
It  should,  however,  be  remarked,  that 
there  is  no  necessary  discrepancy  be- 
tween the  cases  of  Thomas  v.  J/'  Gor- 
mach, and  Morris  v.  Nixon,  for  in 
the  latter  case,  the  bond  given  for  the 
repayment  of  the  purchase-money, 
clearly  showed  that  the  transaction 
■was  a  security  for  a  loan,  and  not  a 


sale.  The  existence  of  an  equity  of 
redemption  was,  therefore,  deducible 
from  matter  not  only  in  writing  but 
under  seal. 

Thomas  v.  M'  Gormach,  is,  notwith- 
standing, in  a  great  measure  sustained 
by  the  cases  of  Cooh  v.  Eaton,  16 
Barbour,  439,  and  Taylor  v.  Baldwin, 
10  Id.  582,  where  the  question  was 
treated  as  one  of  contract  rather  than 
of  fact  and  circumstances,  and  the  » 
only  way  of  converting  an  absolute 
deed  into  a  mortgage  said  to  be,  by 
showing  that  it  has  been  falsified  by 
fraud  or  by  the  mistake  of  those  en- 
trusted with  its  preparation,  and  con- 
sequently, does  not  express  the  true 
purpose  and  meaning  of  the  parties  as 
finally  fixed  and  agreed  on  between 
them.  And  the  view  thus  taken,  de- 
rives additional  support  from  the  lan- 
guage held  in  Webh  v.  Rice,  1  Hill, 
606 ;  6  Id.  219 ;  although  the  point 
actually  before  the  court  was,  whether 
relief  could  be  given  against  an  abso- 
lute deed  at  law,  and  not  as  to  the 
extent  of  the  remedy  in  equity.  If 
the  right  to  subject  an  indefeasible 
grant  to  an  equity  of  redemption,  had 
its  origin  in  the  agreement  of  the  par- 
ties, the  soundness  of  this  reasoning 
would  be  undeniable ;  because  the 
rule  that  when  a  contract  has  been  re- 
duced to  writing,  the  writing  shall  be 
the  sole  evidence  of  the  contract, 
would  then  apply  with  full  force,  and 
preclude  a  resort  to  other  or  collateral 
means  of  proof.  But  the  rule  which 
forbids  an  irredeemable  mortgage,  and 
requires  that  every  grant  made  as  a 
security  shall  be  susceptible  of  being 
redeemed,  is  independent  of  agree- 
ment, and  proceeds  upon  considera- 
tions of  public  policy,  which  are  para- 
mount to  the  intention  of  the  parties, 
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and,  consequently,  to  the  form  or 
means  which  they  adopt  for  the  pur- 
pose of  carrying  their  intention  into 
effect;  Wihon  v.  Dumrite,  21  Mis- 
souri, 325 ;  Kerr  v.  Gilmore,  6  Watts, 
405,  409.  It  has  long  been  well  set- 
tled, that  the  law  will  not  permit  the 
sanctity  or  inviolability  of  a  written 
or  sealed  instrument,  to  be  used  as  a 
cover  for  the  violation  of  its  rules  or 
maxims,  and  that  illegality  may  be 
averred  in  pleading  and  shown  by  parol 
evidence,  not  only  dehors  the  deed  or 
obligation  on  which  the  suit  is  found- 
ed, but  in  opposition  to  its  express 
allegations;  1  Smith's  Leading  Cases, 
489,  5th  Am.  ed.  It  is  not  necessary 
that  there  should  be  mistake  or  fraud, 
it  is  enough  that  the  real  circumstan- 
ces of  the  transaction  do  not  appear 
on  the  face  of  the  instrument,  and  are 
such  as  to  render  it  legally  void  or 
voidable.  It  is  easy  to  see  that  the 
same  principle  must  apply  with  full 
force  in  equity,  when  an  attempt  is 
made  to  render  a  security  for  money 
irredeemable,  by  putting  it  in  the  form 
of  an  absolute  deed,  and  entitle  the 
injured  party  to  show  the  real  cause 
of  the  transaction,  not  for  the  purpose 
of  varying  or  reforming  the  contract, 
as  such,  but  for  that  of  calling  a  rule 
of  policy  into  operation,  which  con- 
trols the  contract,  and  cannot  be  con- 
trolled by  it.  Whether,  therefore, 
a  deed  shall  be  construed  as  a  mort- 
gage, depends  not  so  much  on  whether 
the  parties  mean  to  make  a  mortgage, 
nor  on  whether  a  mortgage  has  been 
fraudulently  replaced  or  superseded 
by  a  deed,  as  on  whether  the  nature 
of  the  transaction  was  such  as  to  leave 
free  scope  for  intention,  and  to  au- 
thorize or  permit  of  an  absolute  instead 
of  a  defeasible  conveyance.     Up  to  a 


certain  point,  there  is  always  full  room 
for  choice,  for  it  would  be  absurd  to 
deny  men  the  power  of  relieving  their 
necessities,  by  converting  their  pro- 
perty absolutely  into  money,  instead 
of  using  it  merely  as  a  pledge  or  secu- 
rity, and  reserving  the  right  to  a 
reconveyance  upon  repayment.  The 
owner  of  property  has,  therefore,  an 
undoubted  right  to  bring  it  into  the 
market,  instead  of  raising  money  on 
it  by  way  of  loan,  and  cannot  ask  that 
a  conveyance  made  in  pursuance  of  a 
sale,  should  be  subsequently  converted 
into  a  mortgage.  When,  however,  he 
makes  his  election  in  favor  of  a  loan, 
he  at  once  comes  within  the  range 
and  under  the. protection  of  the  prin- 
ciple, that  every  security  shall  be  irre- 
deemable, and  cannot  renounce  the 
benefit  of  a  privilege,  which  is  in- 
separably incident  to  the  transaction, 
and  cannot  he  waived  or  surrendered 
by  the  parties.  From  thenceforth 
the  question  ceases  to  depend  on  the 
deeds  or  other  instruments,  except 
in  so  far  as  they  serve  to  evince  the 
true  state  of  the  case,  and  depends  on 
the  inferences  drawn  by  the  law,  in 
the  general  sense  in  which  the  law  in- 
cludes equity,  from  the  facts  and  cir- 
cumstances as  disclosed  by  all  the  evi- 
dence. Hence  it  happens,  that  while 
the  whole  range  of  evidence  may  be 
freely  traversed,  for  the  purpose  of 
showing  that  an  absolute  deed  was 
given  as  a  security,  and  is,  conse- 
quently, a  mortgage,  if  proof  can  be 
given  for  the  purpose  of  contradicting 
a  mortgage,  and  converting  it  into  an 
absolute  or  conditional  sale,  which  has 
been  denied;  Kunhle  v.  Wolfersher- 
ger,  6  Watts,  126 ;  Brown  v.  NicMe, 
6  Barr,  391;  Woods  v.  Wallace,  10 
Harris,  171;  Eeitenbaughw.Ludwick, 
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7  Casey,  131 ;  it  can  only  be  on  those 
grounds  of  fraud  and  accident,  on 
which  equity  is  in  the  habit  of  reform- 
ing all  instruments.  The  distinction 
between  the  two  cases  is  plain,  be- 
cause the  evidence  in  one  case  goes  di- 
rectly to  contradict  an  instrument,  by 
which  the  parties  have  expressed  and 
perpetuated  their  intention,  by  show- 
ing that  it  is  not  what  the  parties 
meant  it  to  be ;  while  it  is  directed  in 
the  other,  to  proof  of  an  equity  para- 
mount to  the  deed,  and  independent 
of  the  intention  of  those  by  whom  it 
was  executed ;  Kunhle  v.  Wolfersber- 
ger.  When,  however,  an  attempt  is 
made  to  convert  an  absolute  deed  into 
a  mortgage  or  other  defeasible  con- 
veyance, not  by  proof  that  the  con- 
sideration was  a  loan,  or  of  other  para- 
mount and  controlling  facts  and  cir- 
cumstances, but  by  varying  the  deed 
or  engrafting  an  agreement  upon  it 
inconsistent  with  its  terms,  the  prin- 
ciples which  have  been  stated  cease 
to  be  applicable,  and  the  case  will  fall 
within  the  provisions  of  the  Statute 
of  Fraud,  and  the  well  established  rule 
of  evidence,  which  renders  written  in- 
struments conclusive  of  the  intention 
of  thCse  who  execute  them ;  Storch  v. 
Carr,  4  Casey,  135 ;  Brothers  v.  Har- 
rill,  2  Jones,  Eq.  209;  Glisson  v. 
Hill,  lb.  256 ;  Oooh  v.  Gvdger,  lb 
172 ;  ante,  631.  In  the  language  of 
the  court  in  Brothers  v.  Harrell,  there 
must  be  facts  dehors  the  deed,  to  render 
a  deed  or  other  indefeasible  transfer 
defeasible,  inconsistent  with  the  idea 
of  its  being  an  absolute  conveyance, 
and  sufficient  to  show  that  it  is  in  fact 
a  security  and  not  a  purchase. 

The  view  taken  above  is,  in  great 
measure,  sustained  by  the  recent  case 
of  Hodges  v.  The  Tennessee  M.  &  F. 


Ins.  Co.,  4  Seld.  416;  when  the  Court 
of  Appeals  overruled  the  doubts  which 
had  been  thrown  out  by  the  Supreme 
Court  and  the  Court  of  Errors,  in 
Webh  V.  Rice,  and  held  that  an  abso- 
lute deed  might  be  shown  to  be  a 
mortgage,  by  any  species  of  evidence 
which  would  serve  to  establish  that  it 
had  been  given  in  consideration  of  a 
loan,  and  by  way  of  pledge  or  secu- 
rity. Similar  ground  was  taken  in 
Chester  v.  Kingston,  16  New  .York 
Kep.  336 ;  and  parol  evidence  said  to 
be  universally  admissible  to  show  a 
deed,  bond  or  other  instrument,  was 
given  as  a  security  for  the  payment  of 
money,  even  when  it  purports  on  its 
face  to  be  absolute. 

There  is,  however,  no  principle  of 
law  or  equity,  which  prohibits  a  con- 
ditional contract  for  the  sale  of  real 
and  personal  property,  or  forbids  a 
vendor  to  make  an  absolute  convey- 
ance of  the  property  sold,  subject  to 
an  agreement,  that  he  shall  be  entitled 
to  a  reconveyance,  upon  the  repayment 
of  the  purchase-money,  or  paying  any 
other  sum  certain,  or  capable  of  being 
reduced  to  certainty,  on,  or  before  a 
period  fixed  by  the  terms  of  the  agree- 
ment. The  law  was  so  held,  in  Corn- 
way's  Ex'ors  V.  Alexander,  7  Cranch, 
218,  after  a  full  and  thorough  exami- 
nation of  the  question.  The  bill  was 
filed  to  obtain  a  decree,  authorizing 
the  redemption  of  land,  which  had 
been  conveyed  by  the  complainant  to 
a  third  person,  in  consideration  of  a 
sum  of  money  paid  by  the  defendant, 
in  trust  to  reconvey  it,  if  the  money 
were  repaid  before  a  certain  period, 
and  if  not,  to  convey  to  the  defend- 
ant in  fee.  It  was  held,  under  these 
circumstances,  that  the  absence  of  any 
bond,  note  or  other  evidence  of  debt, 
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was  strong  evidence  to  show  that 
none  existed,  and  that  the  transaction 
was  what  it  appeared  to  be  on  its  face, 
a  conditional  sale,  and  not  a  mere  cover 
for  a  loan  or  mortgage;  and  it  was 
consequently  decided,  that  as  the  com- 
plainant had  suffered  the  day  to  pass 
without  payment,  he  was  not  entitled 
to  redeem  the  land  subsequently.  The 
opinion  of  the  court  was  delivered  by 
Marshall,  C.  J.,  who  held  the  follow- 
ing language : 

"The  question  to  be  decided  is, 
whether  Robert  Alexander,  by  his 
deed  of  March,  1788,  made  a  condi- 
tional sale  of  the  property  conveyed 
by  that  deed,  to  trustees,  which  sale 
became  absolute  by  the  non-payment 
of  700?.  with  interest  on  the  1st  of 
July,  1790,  and  by  the  conveyance  of 
the  19th  of  that  month,  or  is  to  be 
considered  as  having  only  mortgaged 
the  property  so  conveyed. 

"  To  deny  the  power  of  two  indi- 
viduals, capable  of  acting  for  them- 
selves, to  make  a  contract  for  the  pur- 
chase and  sale  of  lands  defeasible  by 
the  payment  of  money  at  a  future  day, 
or,  in  other  words,  to  make  a  sale  with 
a  reservation  to  the  vendor  of  a  right 
to  re-purchase  the  same  land  at  a  fixed 
price  and  at  a  specified  time,  would 
be  to  transfer  to  the  Court  of  Chan- 
cery, in  a  considerable  degree,  the 
guardianship  of  adults  as  well  as  of 
infants.  Such  contracts  are  certainly 
not  prohibited  either  by  the  letter  or 
the  policy  of  the  law.  But  the  policy 
of  the  law  does  prohibit  the  conver- 
sion of  a  real  mortgage  into  a  sale. 
And  as  lenders  of  money  are  less  un- 
der the  pressure  of  circumstances 
which  control  the  perfect  and  free  ex- 
ercise of  the  judgment  than  borrowers, 
the  effort  is  frequently  made  by  per- 


sons of  this  description  to  avail  them- 
selves of  the  advantage  of  this  superi- 
ority, in  order  to  obtain  inequitable 
advantages.  For  this  reason  the  lean- 
ing of  courts  has  been  against  them, 
and  doubtful  cases  have  generally  been 
decided  as  mortgages.  But  as  a  con- 
ditional sale,  if  really  intended,  is 
valid,  the  inquiry  in  every  case  must 
be,  whether  the  contract  in  the  spe- 
cific case  is  a  security  for  the  re-pay- 
ment of  money  or  an  actual  sale. 

"  In  this  the  form  of  the  deed  is 
not,  in  itself,  conclusive  either  way. 
The  want  of  a  covenant  to  repay  the 
money  is  not  complete  evidence  that 
a  conditional  sale  was  intended,  but  is 
a  circumstance  of  no  inconsiderable 
importance.  If  the  vendee  must  be 
restrained  to  his  principal  and  interest, 
that  principal  and  interest  ought  to 
be  secure.  It  is,  therefore,  a  neces- 
sary ingredient  in  a  mortgage,  that 
the  mortgagee  should  have  a  remedy 
against  the  person  of  the  debtor.  If 
this  remedy  really  exists,  its  not  being 
reserved  in  terms  will  not  aiFect  the 
case.  But  it  must  exist  in  order  to 
justify  a  construction  which  overrules 
the  express  words  of  the  instrument. 
Its  existence  in  this  case,  is  certainly 
not  to  be  collected  from  the  deed. 
There  is  no  acknowledgment  of  a  pre- 
existing debt,  nor  any  covenant  for  re- 
payment. An  action  at  law,  for  the 
recovery  of  the  money,  certainly  could 
not  have  been  sustained ;  and  if,  to  a 
bill  in  chancery  praying  a  sale  of  the 
premises,  and  a  decree  for  so  much 
money  as  might  remain  due,  Robert 
Alexander  had  answered  that  this  was 
a  sale  and  not  a  mortgage,  clear  proof 
to  the  contrary  must  have  been  pro- 
duced, to  justify  a  decree  against  him. 

<'That  the  conveyance  is  made  to 
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trustees  is  not  a  circumstance  of  mucli 
■weiglit.  It  manifests  an  intention  in 
the  drawer  of  the  instrument  to  avoid 
the  usual  forms  of  a  mortgage,  and 
introduces  third  persons  who  are  per- 
fect strangers  to  the  transaction,  for 
no  other  conceivable  purpose  than  to 
entitle  William  Lyles  to  a  conveyance 
subsequent  to  the  non-payment  of  the 
700?.,  on  the  day  fixed  for  its  pay- 
ment, which  should  be  absolute  in  its 
form.  This  intention,  however,  would 
have  no  influence  on  the  case,  if  the 
instrument  was  really  a  security  for 
money  advanced  and  to  be  repaid. 

"  It  is  also  a  circumstance  which, 
though  light,  is  not  to  be  entirely  dis- 
regarded, that  the  20  acres,  which 
were  admitted  to  be  purchased  abso- 
lutely, were  not  divided  and  conveyed 
separately.  It  would  seem  as  if  the 
parties  considered  it  at  least  possible 
that  a  division  might  be  useless. 

"  Having  made  these  observations 
on  the  deed  itself,  the  court  will  pro- 
ceed to  examine  those  extrinsic  cir- 
cumstances which  are  to  determine 
whether  it  is  to  be  construed  a  sale  or 
a  mortgage. 

"  It  is  certain  that  this  deed  was 
not  given  to  secure  a  pre-existing 
debt.  The  connection  between  the 
parties  commenced  with  this  transac- 
tion. 

"  The  proof  is  also  complete,  that 
there  was  no  negotiation  between  the 
parties  respecting  the  loan  of  money; 
no  proposition  ever  made  respecting  a 
mortgage." 

The  decision  thus  made,  has  been 
followed  on  most  of  the  subsequent 
occasions,  in  which  the  same  question 
has  arisen,  for  judicial  consideration ; 
Flagg  v.  Mann,  14  Pick.  467;  Eolmes 
V.  Fresh,  9  Missouri,  206;   Holmes 


V.  Grant,  8  Paige,  243  ;   Glover  v. 
Payn,    19   Wend.    518;    Brown   v. 
Deioey,  2  Barbour,  S.  C.  28,   172; 
Ransone  v.  Frayser,  10  Leigh,  592  ; 
Johnson's  Ex'ors  v.  Clarh,  5  Arkan- 
sas, 340 ;  Moss  v.  Green,  10  Leigh, 
251 ;  King  v.  Kincey,  1  Iredell,  Eq.; 
MDonald    v.    M'Leod,    lb.    221; 
M'Laurm  v.  Wright,  2  Id.  94 ;  Kelly 
V.  Bryan,  6  Id.  283 ;  Hackman  v. 
Cantrell,  9  Yerger,  172 ;  MKinstry 
V.  Conly,  12  Alabama,  678 ;  Lane  v. 
Dicherson,  10  Yerger,  673;  French 
V.  Sturdevant,  8  Greenleaf,  246.  The 
principle  which  it  establishes,  that  a 
mortgage  is  necessarily  and  essential- 
ly a  security  for  a  debt,  and  that  when 
no  debt  exists,  a  mortgage  is  impos- 
sible, is  too  obviously  true  to  require 
demonstration ;   Flagg  v.  Mann,  14 
Pick.  467;  Lund  v.  Lund,  1  New 
Hampshire,   39  ;    Gait  v.  Jackson,  9 
G-eorgia,  151.     "When  there  is  no 
debt,  and  no  loan,"  said  Bronson,  J., 
in  Glover  v.  Payn,  "  it  is  impossible 
to  say,  that  an  agreement  to  sell,  will 
change  an  absolute  conveyance  into 
a  mortgage."     Those  cases  must,  un- 
doubtedly, be  excepted  from  this  rule, 
in  which  the  transaction  is  really  a 
loan,  and  where  the  lender  takes  ad- 
vantage of  the  necessities  of  the  bor- 
rower, to  force  him  into  a  conditional 
sale,  which  is  a  mere  cover  for  an  ir- 
redeemable mortgage.     And  as  it  is 
difficult  to  guard  against  this  danger, 
without  a  rigorous  rule  of  construc- 
tion, courts  of  equity  lean  in  doubtful 
cases,  in  favor  of  construing  defeasi- 
ble conveyances   as   mortgages,  and 
not  as  conditional  sales;  Russell  v. 
Southard,   12  Howard,  139 ;   Poin- 
dexter  v.   M' Carman,  2   Devereux, 
Equity,    273;    Scott  v.    Henry,    13 
Arkansas,  112;    Turnipseed  v.  6'mm- 
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ningliam,  16  Alabama,  501.  But  save 
in  this  respect,  the  doctrine  held  in 
Conwcuy's  Ex'ors  v.  Alexander,  does 
not  admit  of  denial,  or  even  qualifica- 
tion. 

It  necessarily  follows,  that  when  a 
conveyance  is  made,  in  satisfaction  of 
a  precedent  debt,  it  cannot  take  effect 
as  a  mortgage,  although  containing  a 
clause  of  redemption,  because  the  pre- 
vious debt  being  extinguished,  and  no 
new  one  created,  one  of  the  essential 
attributes  of  a  mortgage  is  wanting ; 
Poindexter  v.  M'  Gannon;  M'Kinstry 
V.  Conly,  12  Alabama,  678 ;  Solmes 
T.  Grant,  8  Paige,  243 ;  Slee  v.  The 
Manhattan  Go.,  1  Id.  48  ;  Conway 
v.  Alexander,  7  Cranch,  237 ;  Soopes 
V.  Bailey,  28  Mississippi,  328;  Mason 
V.  Moody,  26  Id.  184.  The  same 
point  was  decided  in  Rohinson  v. 
Gropsy,  2  Edward,  Ch.  138 ;  6  Paige, 
480 ;  where  a  conveyance  made  in  pay- 
ment of  a  debt,  was  held,  not  to  be 
converted  into  a  mortgage,  by  an 
agreement,  that  the  debtor  should  be 
permitted  to  redeem  the  land  convey- 
ed, at  any  time  previous  to  the  expi- 
ration of  a  certain  period. 

In  Solmes  v.  Grant,  8  Paige,  243, 
the  question,  when  a  deed  coupled 
with  a  defeasance,  is  to  be  considered 
as  a  mortgage,  was  considered  at 
length,  with  reference  to  some  im- 
portant particulars.  The  mere  fact, 
that  the  deed  had  been  made  in  satis- 
faction of  a  debt,  and  had  been  fol- 
lowed by  an  offer  in  writing,  to  sell 
the  land  conveyed,  and  pay  the  sur- 
plus, if  any,  over  the  amount  of  the 
debt,  to  the  grantor,  was  held  not  to 
establish  the  defeasible  nature  of  the 
conveyance.  For,  as  the  offer  in 
question  was  not  in  terms  a  defea- 
sance of  the  deed,  it  could  not  attach 


to  or  qualify  it,  unless  shown  to  have 
been  part  of  the  same  transaction,  and 
not  merely  a  subsequent  and  gratui- 
tous proposition;  while  even  if  the 
connection  between  it  and  the  deed 
were  established,  there  would  still  be 
no  mortgage,  as  the  deed  was  proved 
to  have  been  executed  in  satisfaction 
of  the  debt,  which  formed  the  consi- 
deration. 

A  similar  view  was  taken  in  Free- 
man V.  Baldwin,  13  Alabama,  241 ; 
Mason  V.  Moody,  26  Mississippi,  184  ; 
and  a  promise  to  reconvey,  on  repay- 
ment of  the  purchase-money,  held  to 
have  no  effect  in  converting  a  prior 
absolute  deed,  founded  upon  and 
given  in  pursuance  of  the  original 
contract  of  sale,  into  a  defeasible  deed 
or  mortgage;  while,  in  Glover  v. 
Payne,  19  Wend.  518,  the  court  were 
of  opinion,  that  in  the  absence  of  a 
debt,  growing  out  of  antecedent  trans- 
actions, or  contemporaneous  advances, 
there  can  be  no  mortgage,  and  conse- 
quently, that  when  a  deed  is  made  for 
a  consideration  paid  at  the  time,  it 
will  not  lose  the  character  of  a  con- 
veyance, by  an  agreement  on  the  part 
of  the  vendee,  to  allow  the  vendor  to 
repurchase  at  a  future  day,  for  an  ad- 
vanced price.  Such  a  transaction  was 
said  to  be  on  its  face,  a  sale  subject  to  a 
re-purchase  at  the  option  of  the  ven- 
dor, and  to  be  insusceptible  of  another 
character,  unless  on  clear  evidence, 
that  the  whole  was  a  fraudulent  at- 
tempt to  make  a  loan  under  the  guise 
of  a  purchase,  and  to  take  advantage 
of  the  necessities  of  the  borrower,  to 
obtain  an  irredeemable  security  for 
the  money  advanced.  "  It  is  impos- 
sible to  hold,"  said  Bronson,  J.,  "that 
an  agreement  to  re-sell,  will  change  an 
absolute  deed  into  a  mortgage."    This 
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decision  -was  followed,  in  tlie  recent 
case  of  Brown  v.  Dewey,  2  Barbour, 
S.  C.  28,  where  it  was  held,  that 
when  there  is  neither  an  obligation 
for  the  repayment  of  the  purchase- 
money,  nor  such  inadequacy  of  con- 
sideration, as  to  cast  suspicion  on  the 
transaction,  a  conditional  sale  will  not 
be  construed  as  a  mortgage,  not- 
withstanding an  agreement,  that  the 
grantor  shall  remain  in  possession  as 
a  tenant. 

It  is  equally  well  settled  on  the 
other  hand,  under  all  the  decisions, 
that  when  an  absolute  conveyance  is 
proved  to  have  been  made,  as  security 
for  an  antecedent  debt,  and  not  as  an 
absolute  satisfaction,  so  that  the  debt 
survives  the  conveyance,  it  will  take 
effect  as  a  mortgage,  although  unac- 
companied by  a  defeasance ;  Henry 
v.  Davis,  7  Johnson,  Ch.  40 ;  Clark 
V.  Henry,  2  Cowen,  324  j  Eice  v.  Rice, 
4  Pick.  340. 

The  same  result  will  follow  when 
a  deed,  nominally  in  consideration  of 
an  absolute  payment,  is  in  reality 
given  as  security  for  a  loan ;  Johns- 
ton V.  Gray,  16  S.  &  R.  361 ;  Strong 
v.  Stewart,^ So\msoTi,  Chancery,  167; 
Kunlde  V.  Wols/ersherger,  6  Watts, 
126  ;  Russell  v.  Southard,  12  How- 
ard, 139.  The  law  is  so  held,  as  al- 
ready stated,  in  order  to  prevent  fraud- 
ulent evasions  of  its  settled  policy, 
which  forbids  the  creation  of  an  irre- 
deemable mortgage.  And  the  opera- 
tion of  this  rule  on  absolute  convey- 
ances, cannot  be  defeated  by  the  ad- 
dition of  a  further  disguise  of  the  real 
nature  of  the  transaction,  in  the  shape 
of  an  agreement  for  a  re-sale,  on  the 
repayment  of  the  consideration ;  Mil- 
ler V.  Thomas,  14  Illinois,  428.  The 
deed  still  remains  a  security  for  the 


antecedent  debt,  or  the  money  ad- 
vanced at  the  time,  and  the  law  will 
not  allow  it  to  have  the  effect  of  an 
absolute  conveyance. 

The  real  nature  of  every  such  trans- 
action is  a  question  of  fact,  although 
when  the  facts   are  established,  the 
conclusions  which  follow  are  deduced 
by  the  law  on  fixed  principles,  and 
with  but  little  regard  to  the  agree- 
ment  entered   into   by  the    parties. 
Tftius  where  a  deed  is  made  in  con- 
sideration of  an  antecedent  debt,  the 
question,  whether  it  was  given  as  sat- 
isfaction or  merely  as  security,  must 
be  first  determined   on    the   general 
rules  applicable  in  other  cases,  where 
the  effect  of  the  transfer  of  property  on 
account  of  a  debt  is  presented  for  de- 
termination ;  although  some  degree  of 
caution  may  be  necessary  in  applying 
them,  to  prevent  fraud  or  oppression 
on  the  part  of  the  creditor;  and  in- 
adequacy of  consideration,  or  other  ' 
circumstances  which  ordinarily  have 
little  or  no  influence,  may  be  material 
as  indicating  that   undue  advantage 
has  been  taken  of  the  embarrassment 
of  the  debtor,  to  compel  a  sacrifice  of 
his  property,  by  putting  a  mere  secu- 
rity into  the  form  of  an  absolute  con- 
veyance;   Conway's  Ex'ors  v.  Alex- 
ander;   Wharf  V.  Howell;    Bentley 
V.  Phelps,  2  Woodbury  &  Minot,  427. 
If  the  result  of  an  investigation  con- 
ducted on  these  principles,  show  an 
absolute  satisfaction  of  the  debt,  equi- 
ty will  not  convert  the  deed  into  a 
mortgage,  even  where  coupled  with 
an  agreement  that  the  grantor  shall 
be  entitled  to  repurchase,  on  certain 
terms,  and  within  a   fixed   period ; 
HoopesY.  Bailey,  28  Mississippi,  328. 
But  if  it  appear  that  the  debt  was  not 
satisfied,  and  that  the  deed  was  made 
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absolute,  merely  with  a  view  of  pre- 
venting it  from  appearing  to  be  a  se- 
curity, the  conclusion  will  be  irresis- 
tible, that  it  is  only  a  mortgage,  even 
if  the  parties  have  stipulated  that  it 
shall  not  have  that  character,  and 
have  put  it  in  the  form  of  a  condi- 
tional sale  or  of  an  absolute  convey- 
ance ;  Harriet  v.  Dundass,  4  Barr,  178. 
Thus  in  Henry  v.  Davis,  7  Johnson, 
Ch.  40 ;  it  was  alleged  by  answer,  in 
opposition  to  a  bill  praying  for  the 
redemption  of  a  bond  and  mortgage 
for  $1065  assigned  to  the  defendant, 
that  the  assignment  had  been  made 
absolutely  in  satisfaction  of  an  ante- 
cedent debt  of  $225,  and  that  an  ac- 
companying agreement  for  a  re-assign- 
ment, on  the  payment  of  the  latter 
sum  by  the  complainant,  at  a  fixed 
period,  was  intended  to  be  what  it 
purported,  a  distinct  agreement  for  a 
re-sale,  and  not  for  a-defeasance.  But 
•as  the  evidence,  when  taken  in  con- 
nection with  what  appeared  on  the 
face  of  the  assignment,  showed  that 
the  object  of  the  transaction  was  to 
create  a  security  for  a  debt,  it  was 
held  that  the  law  would  disregard  the 
agreement,  restraining  the  right  of 
redemption  within  a  certain  period, 
and  allow  the  plaintiff  to  redeem, 
subsequently,  on  the  terms  usually 
granted  to  mortgagors. 

"It  is  clearly  established,"  said 
the  Chancellor,  "  by  the  answer  and 
proofs,  that, the  bond  and  mortgage 
were  assigned  by  the  plaintiff  to  the 
defendant  C,  by  way  of  mortgage, 
to  secure  the  payment  of  225  dollars 
by  a  given  dayj  and  any  agreement 
that  the  assignment  was  to  be  an  ab- 
solute sale,  without  redemption  upon 
default  of  payment  on  the  day,  was 
unconscientious,    oppressive,   illegal, 


and  void.  The  equity  of  redemption 
still  existed  in  the  plaintiff,  notwith- 
standing any  such  agreement.  There 
is  no  principle  in  equity  better  set- 
tled than  that  every  contract  for  the 
security  of  a  debt,  by  the  convey- 
ance of  a  real  estate,  is  a  mortgage  ; 
and  all  agreements  of  the  parties, 
tending  to  alter,  in  any  subsequent 
event,  the  original  nature  of  the  mort- 
gage, and  prevent  the  equity  of  re- 
demption, is  void.  If  the  conveyance, 
or  assignment,  was  a  mortgage  in  the 
beginning,  the  right  of  redemption  is 
an  inseparable  incident,  and  cannot  be 
restrained  or  clogged  by  agreement. 
Though  the  conveyance  be  absolute 
in  terms,  yet  if  the  intention  appears 
to  make  it  a  redeemable  estate,  it  will 
continue  so  until  foreclosure ;  for  the 
maxim  of  equity  is,  that  an  estate 
cannot  be  a  mortgage  at  one  time,  and 
an  absolute  purchase  at  another.  This 
is  an  elementary  rule  on  this  subject, 
and  the  object  of  it  is,  to  prevent  im- 
position and  fraud  upon  the  mortga- 
gor." The  decision  thus  made  was 
subsequently  affirmed  by  the  Court 
of  Errors ;  Clark  v.  Henry,  2  Cowen, 
324. 

The  same  principles  apply,  when 
the  deed  is  made  in  consideration  of 
money  paid  at  the  time ;  proof  that 
the  consideration  is  a  loan  or  credit, 
necessarily  involving  the  conclusion 
that  the  conveyance  is  a  mortgage, 
without  regard  to  the  form  in  which 
it  is  executed,  or  to  the  want  of  writ- 
ten evidence  of  the  creation  of  a  debt, 
or  even  of  any  personal  obligation  for 
its  payment;  Colwell  v.  Woods,  3 
Watts,  188;  Wharf  v.  Howell,  5 
Binney,  503.  And  it  would  seem 
plain,  that  a  conveyance  may  be 
shown  to  be  a  security  for  money, 
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and  consequently  a  mortgage  by  parol, 
even  when  it  has  been  made  absolute 
intentionally,  and  from  an  ill-founded 
confidence  in  the  assurances  of  the 
grantee,  that  the  contract  shall  be  con- 
strued or  take  effect,  as  if  the  defeasance 
had  not  been  omitted ;  Taylor  v.  Luther, 

2  Sumner,  228 ;  Jenkins  v.  Eldridge, 

3  Story,  181,  293 ;  Bahcock  v.  Wy- 
man,  19  Howard,  289.  For  although 
equity  will,  in  general,  refuse  to  aid 
those  who  choose  to  rely  solely  on  the 
honor  of  others,  and  throw  away  the 
protection  given  by  the  law,  and  the 
rules  of  evidence,  to  all  who  pursue 
the  ordinary  course  of  business,  to  es- 
cape from  the  consequences  of  their 
own  folly  and  indiscretion ;  yet  this 
rule  does  not  preclude  the  right  to 
control  the  operation  of  a  deed  or  con- 
tract, by  proving  the  nature  or  source 
of  the  consideration  on  which  it  is 
founded;  see  vol.  1,  pp.  241,  272; 
vol.  2,  p.  713 ;  and  when  a  deed  is 
executed  merely  as  a  security  for  a 
debt,  payment  of  the  debt  must  neces- 
sarily put  an  end  to  the  estate  or  in- 
terest conferred  by  the  deed. 

It  has  been  said  on  a  number  of  oc- 
casions, that  when  an  absolute  or  con- 
ditional deed  is  made  as  the  result  of 
an  application  for  a  loan,  and  for  an 
inadequate  consideration,  equity  will 
presume,  that  it  is  a  mere  security  and 
not  a  conveyance ;  Bentley  v.  Phelps, 
2  Woodbury  &  Minot,  427 ;  Oolwell 
V.  Woods,  3  Watts,  188;  Kerr  v.  Gil- 
more,  6  Id.  405.  There  can  be  no 
doubt  that  under  these  circumstances, 
the  transaction  will  be  subjected  to  a 
rigid  scrutiny,  and  that  if  it  appear 
that  the  creditor  has  taken  advantage 
of  his  position,  and  the  debtor's  dis- 
tress, to  obtain  an  absolute  or  condi- 
tional conveyance,  which  is  a  mere 


cover  to  an  irredeemable  mortgage,  or 
even  to  force    him  into  a  hard  and 
disadvantageous  sale,  equity  will  in- 
terfere and  give  effect  to  the  right  of 
redemption.     But  it  can   hardly  be 
contended  that  an  application  for  a 
loan,  can  disable  the  party  to  whom 
it   is   addressed,    from   refusing  the 
loan  and  agreeing  to  purchase  the  pro- 
perty  offered   as  security,  or  render 
the  execution  of  such  an  agreement 
by  a  deed,  invalid,  in  the  absence  of 
fraud  or  undue  influence,  merely  be- 
cause the  price  is  inadequate ;  M'Don- 
aldv.  MLeod,  1  Iredell,  Equity,  221; 
Lewis  V.   Owen,  lb.  290.     Thus,  in 
Fluff g  V.  3Ia7in,  14  Pick.  467,  the 
vendor  applied  to  the  vendee  for  a 
loan,  which  was  refused  by  the  latter, 
who  declined  having  anything  to  do 
with  the  transaction,  unless  on  the 
footing  of  a  conditional  sale.     A  con- 
ditional conveyance  having  been  ac- 
cordingly executed,  a  bill  was  filed 
after  the  period  for  taking  advantage 
of  the  condition  had  gone  by,  to  com- 
pel a  re-conveyance   on   the  ground 
that  the  deed  was  a  mortgage.     This 
was,  however,  refused  by  the  court,  on 
the  ground  that  a  sale  could  not  be 
converted  into  loan,  by  evidence  that 
the  vendee   had   refused  to  make  a 
loan,  and  insisted  upon  a  sale,  unless 
there  was  something  further  to  show 
that  the  one  was  resorted  to  as  a  mere 
cover  for  the  other.     The  same  course 
of  decision  was  pursued  in  Molmes  v. 
Fresh,  9  Missouri,  206,  where  a  loan 
having  been  refused,  and  a  conditional 
sale  made  at  an  inadequate  price,  the 
court  held  that  the  vendee  had  a  right 
to  make  his  own  terms,  and  that  the 
contract  would  not  be  set  aside,  in 
the  absence  of  evidence  that  it  was 
merely   colorable,   or    the   result    of 
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undue  influence  exerted  on  the  ven- 
dor. 

There  are,  notwithstanding,  some 
decisions,  which  treat  a  conveyance 
conditioned  to  re-convey  on  the  pay- 
ment of  a  fixed  sum,  at  a  day  certain, 
as  prima  facie  a  mortgage,  in  the  ab- 
sence of  evidence  showing  the  exist- 
ence of  a  debt,  or  that  the  payment  is 
the  discharge  of  an  obligation,  and 
not  the  mere  voluntary  act  of  the 
grantor;  Petersons.  Clark,  15  John- 
son, 205 ;  Wathins  v.  Gregory,  6 
Blackford,  113;  and  in  Rice  -v.  Rice, 
4  Pick.  349,  an  absolute  conveyance 
made  by  a  debtor  to  a  creditor,  and  a 
bond  executed  at  the  same  time  by 
the  latter,  conditioned  to  reconvey  the 
land  on  the  payment  of  four  hundred 
dollars  with  interest,  which  was  the 
amount  of  the  debt,  were  held  to  be 
manifestly  intended  to  create  a  defea- 
sible security,  and  thus  constitute  a 
mortgage.  Here,  however,  parol  evi- 
dence was  given,  to  show  the  exist- 
ence of  the  debt,  and  its  correspond- 
ence in  amount,  with  the  sum  fixed 
as  the  consideration  of  the  reconvey- 
ance. 

In  Kerr  v.  Gilmore,  6  Watts,  405, 
the  Supreme  Court  of  Pennsylvania 
went  beyond  this  decision,  and  as  it 
would  seem,  every  other  to  be  found 
in  the  books,  by  holding  not  only,  that 
a  deed  absolute  on  its  face,  but  coupled 
with  an  agreement  for  the  reconvey- 
ance of  the  property,  on  the  repay- 
ment of  the  consideration,  took  effect 
as  a  mortgage,  independently  of  evi- 
dence to  show,  that  the  transaction 
was  a  security  for  a  loan,  and  not 
what  it  purported  to  be,  a  conditional 
sale ;  but  that  parol  evidence  was  in- 
admissible to  disprove  this  presump- 
tion, by  proving  that  the  parties  had 
VOL.  III. — 41 


no  view  to  the  creation  of  a  debt  or 
loan,  and  that  the  agreement  to  re- 
convey  was  an  after-thought,  arising 
after  the  original  contract  had  been 
not  only  made,  but  executed  by  the 
delivery  of  the  deed.     This  decision, 
which  is  full  to  the  point,  that  the 
law  will  not  give  efi'ect  to  a  sale,  when 
attended  by  an  agreement  that  the 
vendor  shall  be  entitled  to  re-purchase, 
is  in  opposition  to  the  whole  current 
of  authority  on  this  subject,  and  has 
nothing  better  to  support  it,  than  the 
difficulty  of  determining  whether  a 
defeasible  conveyance  is  really  a  con- 
ditional sale,  or  intended  as  a  mere 
cover  to  a  mortgage,  and  the  inexpe- 
diency of  entering  upon  an  investiga- 
tion, which  cannot  be  conducted  to  a 
successful  termination.     It  was,  not- 
withstanding, followed  in  Brown  v. 
Nickle,  6  Barr,  390,  where  parol  evi- 
dence was  held  inadmissible  to  show, 
that  an  absolute  deed  conditioned  for 
a  re-conveyance,  upon  the  repayment 
of  the   consideration,  with   interest, 
before  a  certain  period,  was  a  condi- 
tional sale,  and  not  a  mortgage.    The 
court  treated  the  case  as  one  in  which 
the  intention  of  the  parties  must  be 
sought  in   the   instrument,  and  not 
proved  by  extraneous  testimony.    But 
it  seems  to  have  been  forgotten,  that 
the  prima  facie  efi'ect  of  a  purchase, 
with  an  attendant  agreement  for  a  re- 
sale, is  not  to  create  a  mortgage,  but 
to  vest  the  property  absolutely  in  the 
vendee,  subject  to  the  right  of  the 
vendor  to  a  reconveyance,  on  comply- 
ing with  the  terms  of  the  agreement. 
Such  a  transaction  will  no  doubt  be 
construed  as  a  mortgage,  if  it  appear 
either  on  the  face  of  the  writings  or 
from  any  other   source,  that  it  is  a 
mere  security  for  an  antecedent  or  con- 
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temporaneoua  debt.  But  tliis  con- 
struction is  purely  equitable,  and  like 
every  similar  equity,  subject  to  be  re- 
butted by  parol  evidence.  The  ques- 
tion in  such  cases,  is  a  question  of  in- 
tention, and  although  equity  will  lean 
against  construing  the  transaction  as 
a  conditional  sale,  Flagg  v.  Mason  ; 
Eiland  v.  Radford,  7  Alabama,  724 ; 
Crane  v.  Bommell,  1  Green,  Chan- 
cery, 264  ;  Ketchum  v.  Johnson,  3  Id. 
370;  Gellis  v.  Martin,  2  Dev.  Eq. 
470,  it  will  not  do  violence  to  the 
understanding  between  the  parties, 
for  the  sake  of  converting  it  into  a 
mortgage;  Robinson  v.  Gropsey,  6 
Paige,  480 ;  Holmes  v.  Grant,  8  Id. 
243. 

The  right  to  show  that  a  deed  ab- 
solute on  its  face  is  security  for  a 
loan,  and  compel  a  reconveyance, 
on  repayment  of  the  amount  lent,  is 
an  equity  which  may,  like  other  equi- 
ties, be  enforced  as  between  the  ori- 
ginal parties  and  those  claiming  un- 
der them,  as  purchasers  with  notice, 
or  volunteers ;  Walton  v.  Gronly,  14 
Wend.  63 ;  Cole  v.  Ballard,  10  Har- 
ris, 431 ;  Kunkle  v.  Wolfersberger,  6 
Watts,  126;  Eldredge  v.  Jenkins,  8 
Story,  181,  293 ;  but  not  against  hona 
fide  purchasers,  or  creditors,  whose 
rights  have  attached  without  notice 
of  the  equity ;  M'Laughlin  v.  Shep- 
herd,. 32  Maine,  143 ;  Purrington 
V.  Pierce,  38  Id.  447;  Cornell  v. 
Pierson,  4  Halsted,  Ch.  478  ;  Jaques 
V.  Weeks,  7  Watts,  261,  279.  What 
shall  amount  to  notice  of  the  exist- 
ence of  a  defeasance,  not  duly  record- 
ed, nor  apparent  on  the  face  of  the 
deed,  is  often  a  difficult  question,  de- 
pending on  a  variety  of  circumstances; 
and  while  the  continuance  of  the 
grantor  in  possession,  has  been  held. 


in  some  instances,  enough  to  apprise 
subsequent  purchasers  that  he  has 
rights  paramount  to,  or  inconsistent 
with  the  grant;  M'Laughlin  v.  Shep- 
herd, .32  Maine,  143;  it  has  been 
said  in  others,  that  he  will  be  pre- 
cluded by  his  own  wrong  or  negli- 
gence, in  allowing  the  transaction  to  be 
put  on  the  record  in  a  form  to  mislead 
others,  and  will  not  be  permitted  to 
recover  against  a  purchaser  who  has 
bought  on  the  faith  of  the  absolute 
and  recorded  deed ;  Jaques  v.  Weeks. 
However  this  may  be,  it  is  well  set- 
tled, that  a  deed  may  be  shown  to 
be  a  mortgage,  in  any  controversy 
which  may  arise  between  either  of  the 
parties  to  the  instrument,  and  a  third 
person,  who  is  not  a  purchaser,  and 
has  not  been  led  into  expenditure  of 
money,  in  reliance  upon  the  absolute 
character  of  the  conveyance;  and  in 
Hodges  v.  The  Tennessee  F.  &  M. 
Insurance  Company,  4  Selden,  416, 
the  plaintiff,  in  an  action  upon  a 
policy  of  insurance,  was  permitted 
to  show,  that  a  grant,  which  appeared 
to  be  absolute  on  its  face,  had  really 
been  made  for  the  purpose  of  a  secu- 
rity, and  thus  rebut  a  defence,  based 
on  the  ground  that  the  conditions  of 
the  policy  had  been  violated,  and  all 
insurable  interest  destroyed  by  the 
conveyance.  Similar  ground  was 
taken  in  Walter  v.  Crowly,  14  Wend. 
63,  and  the  assignee  of  a  term,  who 
was  sued  for  rent  reserved  in  the  ori- 
ginal lease  to  the  assignor,  allowed  to 
show  by  parol,  that  the  assignment 
was  really  a  defeasible  security,  in  the 
nature  of  a  mortgage.  This  decision 
would  seem  sound,  in  point  of  equity, 
and  would  probably  be  followed  by 
most  of  the  tribunals,  which  hold 
that  a  mortgagee  is  not  liable  for  rent. 
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before  actual  entry ;  Calvert  v.  Brad- 
lei/,  16  Howard,  680 ;  Astor  v.  JSoi/t, 
5  Wend.  603.  In  Abbott  v.  Hanson, 
4  Zabriskie,  493,  liowever,  a  landlord 
was  denied  permission  to  rebut  an  al- 
legation by  the  tenant,  that  the  rever- 
sion had  been  assigned  to  a  third  per- 
son, by  proof  that  the  assignment, 
though  absolute  on  its  face,  was  really 
a  mortgage;  and  this  decision  may, 
perhaps,  be  justified  by  strict  common 
law  principles,  although  the  rule  which 
forbids  the  variation  of  a  deed  or  other 
writing,  is  commonly  said  to  be  eon- 
fined  to  the  parties  to  the  instrument, 
and  not  to  extend  to  third  persons. 
And  the  right  to  show  that  a  deed  or 
writing  of  any  description,  does  not 
show  the  real  nature  of  the  grant  or 
contract,  must  necessarily  cease  when 
the  transaction  has  been  designedly 
mis-stated  or  falsified,  for  the  purpose 
of  practising  a  fraud  upon  the  law, 
or  upon  creditors ;  Carroll  v.  The 
Marine  Bis.  Co.,  8  Mass.  515;  2 
American  Leading  Cases,  619,  4th 
ed. ;  ante,  vol.  1,  p.  153. 

It  is  a  necessary  result  of  the  doe- 
trine,  that  the  right  of  redemption, 
attached  by  chancery  to  every  deed, 
made  merely  as  a  security,  qualifies 
the  deed  itself,  that  when  an  absolute 
deed,  subject  to  an  express  or  implied 
defeasance,  is  recorded  without  the 
defeasance,  the  record  is  invalid,  and 
consequently  inoperative  as  notice  to 
a  subsequent  purchaser  from  the  mort- 
gagor. For,  under  these  circumstan- 
ces, the  instrument  put  on  record,  is 
only  a  part  of  the  contract  between 
the  parties,  and  does  not  satisfy  the 
exigencies  of  the  law,  which  requires 
that  the  whole  should  be  recorded; 
Dey  v.  Dunham,  2  Johnson,  Ch.  182; 
15  Johnson,  555 ;  Jaques  v.  Weehs, 


7  Watts,  261 ;  The  Manuf.  &  Mecha- 
nics Bank  V.  The  Pennsylvania  Bank, 
7  W.  &  S.  335 ;  Friedley  v.  Hamil- 
ton,  17  S.  &  R.  70.  In  this  case, 
however,  as  in  most  others,  notice  may 
supply  the  place  of  the  record,  and 
charge  subsequent  purchasers  with  the 
equity  of  redemption,  created  by  the 
unrecorded  defeasance ;  Jaques  v. 
Weeks,  7  Watts,  261 ;  The  Mq,nuf. 
&  Mechanics  Bank  v.  The  Bank  of 
Pennsylvania,  7  W.  &  S.  335.  Whe- 
ther the  continuance  of  the  mortgagor 
in  possession  should  operate  as  notice, 
has  been  stated  to  be  a  disputed  ques- 
tion ;  ante ;  and  in  Jaques  v.  Weeks, 
Kennedy,  J.,was  of  opinion,  that  where 
the  defeasance  is  in  writing,  and  sus- 
ceptible of  being  recorded,  the  failure 
to  record  it  cannot  be  supplied  by  any- 
thing short  of  actual  notice ;  but  that  a 
different  rule  should  prevail,  when  the 
facts  and  circumstances  which  consti- 
tute the  mortgage  are  not  evidenced 
by,  or  reduced  to  writing,  and  are  con- 
sequently insusceptible  of  being  placed 
on  record;  see  vol.  2,  p.  180. 

A  subsequent  agreement  tending  to 
defeat  or  impair  the  right  of  redemp- 
tion, will  be  as  invalid,  as  if  made  co- 
temporaneously  with  the  execution 
Henry  v.  Davis,  7  Johnson,  Ch.  40 
Clark  V.    Henry,    2    Cowen,    324 
Wrights  v.  Bates,  13  Vermont,  341 
Dougherty  v.    Colgan,  6  Gill  &  J. 
275.     The  sale  or  release  of  an  equi- 
ty of  redemption  to  the  mortgagee, 
will,  therefore,  be  closely  examined, 
and  be  set  aside,  if  from  inadequacy 
of  price  or  otherwise,  there  is  reason 
to  suspect,  that  undue  influence  has 
been  exerted  on  the   mortgagor,  or 
undue  advantage  taken  of  the  neces- 
sities  of  his   situation;    Perkins  v. 
Drye,  3   Dana,  174;    Hyndman   v. 
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Hyndman,  19  Vermont,  9.  In  Sol- 
ridge  V.  Gillespie,  2  Johnson,  Ch. 
30,  a  mortgagee  of  a  term  in  posses- 
sion, obtained  a  release  of  the  equity 
of  redemption  from  the  mortgagor, 
for  a  nominal  or  insufficient  conside- 
ration, and  then  effected  a  renewal  of 
the  lease  for  his  own  benefit.  But  a 
bill  having  been  filed  by  the  mort- 
gagor, to  set  aside  the  release,  and  re- 
deem the  premises,  the  prayer  of  the 
bill  was  granted,  not  only  as  to  the 
term  originally  mortgaged,  but  as  to 
that  held  under  the  renewal  of  the 
lease,  on  the  ground,  that  where  a  con- 
veyance is  originally  a  mortgage,  it 
will  retain  that  character  to  the  end, 
unless  a  new  one  is  impressed  on  it 
by  the  free  and  deliberate  act  of  the 
mortgagor,  and  that  the  mortgagee  is 
not  entitled  to  make  any  other  use  of 
his  hold  on  the  land,  than  that  of  ob- 
taining payment  of  the  debt,  for 
which  it  was  conveyed  to  him  in  the 
first  instance.  And  in  Reitenhaugh 
V.  Ludwig,  7  Casey,  171,  the  mort- 
gagor was  alloTved  to  show,  by  parol, 
that  a  release  of  the  equity  of  redemp- 
tion had  been  executed  merely  with  a 
view  to  a  particular  object,  and  with- 
out any  intention  of  waiving  the  rights 
or  remedies  which  existed  previously ; 
while  it  was  held  in  Slee  v.  The 
Manhattan  Co.,  1  Paige,  48,  that  a 
party  to  whom  a  mortgage  had  been 
assigned  as  security,  could  not  buy  in 
the  mortgaged  premises  at  a  sale  un- 
der the  mortgage,  for  less  than  their 
value,  and  hold  them  absolutely  against 
the  assignor.  A  similar  wish  to  pro- 
tect the  mortgagor  against  undue  in- 
fluence, has  led  to  the  rule,  that  where 
a  mortgage  has  once  been  made,  and 
the  relation  of  debtor  and  creditor 
created,  subsequent  transfers  of  pro- 


perty, on  account  of  the  debt,  are  to 
be  TQgnxAe.^  prima  facie  as  securities, 
and  subject  to  the  right  of  redemp- 
tion; Bloodgood  v.  Zeily,  2  Gaines, 
Cases,  124;  Wakeman  v.  Hazleton, 
8  Barbour,  Ch.  148 ;  Parson  v.  Mwn- 
ford,  lb.  152. 

There  is,  however,  nothing  in  the 
relative  position  of  mortgagor  and 
mortgagee,  to  prevent  their  dealing 
with  each  other  as  vendor  and  pur- 
chaser, and  an  agreement  for  a  release 
of  the  equity  of  redemption,  will  not 
be  set  aside  unless  for  inadequacy  of 
consideration,  or  manifest  unfairness ; 
M'Kinstri/  v.  Gonly,  12  Alabama, 
678 ;  Trull  Y.  Skinner,  17  Pick.  213 ; 
Sicks  V.  Sicks,  5  Gill  &  Johnson,  75; 
Ramson  v.  Say,  2  Edwards,  631. 
And  it  seems  to  have  been  thought  in 
Bergin  v.  Bennett,  1  Caines,  Cases, 
1,  that  the  mortgagee  might  him- 
self become  the  purchaser,  when  the 
land  is  sold  at  public  sale,  although 
under  a  power  contained  in  the  mort- 
gage. But  a  fraudulent  attempt  on 
the  part  of  the  mortgagee,  either 
singly  or  in  collusion  with  a  third 
person,  to  bid  in  the  mortgaged  pre- 
mises for  less  than  their  value,  will  of 
course  be  frustrated  by  the  interfer- 
ence of  equity;  Jencks  v.  Alexander, 
11  Paige,  620;  Tripp  v.  Cook,  26 
Wend.  143.  And  the  weight  of  au- 
thority unquestionably  is,  that  a 
mortgagee  who  sells  under  a  power  to 
that  effect  from  the  mortgagor,  con- 
tained in  the  mortgage  or  given  sub- 
sequently to  it,  will  be  under  the  same 
restraints  as  ordinary  trustees  and 
agents,  and  cannot  buy  the  land  for 
his  own  benefit,  free  from  the  equity 
of  redemption  of  the  mortgagor; 
Syndman  v.  Syndman,  19  Vermont, 
9 ;   Benham   v.  Rowe,  2  California, 
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387;  She  v.  The  Manhattan  Co.,  1 
Paige,  48 ;  Dobson  v.  Racey,  4  Sel- 
den,  216;  Hoyt  v.  Martense,  16  New 
York  R.  231 ;  ante,  vol.  1,  p.  197, 211. 
The  doctrine  that  a  mortgage,  al- 
though in  form  a  conditional  convey- 
ance of  the  freehold,  is  in  truth  a 
mere  security,  controls  all  the  other 
relations  between  the  mortgagor  and 
mortgagee,  as  well  as  those  which 
have  been  made  the  subject  of  con- 
sideration. A  mortgage  unquestion- 
ably operates  as  a  conveyance,  but  as 
a  conveyance  limited  to  the  purposes 
of  a  security.  The  mortgagee  is  con- 
sequently entitled  to  recover  posses- 
sion of  the  premises,  by  entry  or  eject- 
ment, as  against  the  mortgagor,  and 
those  claiming  under  him  subsequent- 
ly to  the  mortgage ;  Keech  v.  Hall, 
Douglass,  21;  1  Smith,  Lead.  Cases, 
666,  5th  Am.  ed. ;  Blaney  v.  Bearce, 
2  Maine,  132;  .Browra  v.  Cram,  1  New 
Hampshire,  169;  Ershine  v.  Town- 
send,  2  Mass.  493 ;  Reed  v.  Davis,  4 
Pick.  216 ;  Mayo  v.  Fletcher,  14  Id. 
525 ;  Simpson  v.  Ammons,  1  Binney, 
176;  Smith  V.  Shuler,  12  S.  &  R. 
243 ;  Bagley  v.  Wallace,  16  Id.  245 ; 
Enaub  V.  Ussik,  2  Watts,  282 ;  Hen- 
shaw  V.  Wells,  9  Humphreys,  568; 
Stoney  v.  Shultz,  1  Hill,  Ch.  464; 
The  Trustees  of  Jefferson  College  v. 
Dickson,  1  Freeman,  Cli.  474;  and 
may,  as  assignee  of  the  reversion,  de- 
mand payment  of  the  rent  due  on 
leases  made  before  the  mortgage  was 
executed ;  Moss  v.  Gallimore,  Doug- 
lass, 279  ;  1  Smith,  Lead.  Cases,  697, 
5th  Am.  ed. ;  Burden  v.  Thayer,  3  Met- 
calf,  76 ;  Babcock  v.  Kennedy,  1  Ver- 
mont, 457;  Masseyy.  The  U.  S.Bank, 
4  Alabama,  735;  but  the  possession 
thus  acquired,  whether  by  an  actual 
entry  on  the  land,  or  by  the  attorn- 


ment of  the  tenants,  will  be  subject 
not  merely  to  the  equity  of  redemp- 
tion of  the  mortgagor,  but  to  the  duty 
of  applying  the  rents  and  profits  in 
discharge  of  the  debt,  and  rendering 
an  account  of  their  receipt  and  appli- 
cation ;  Saunders  v.  Frost,  5  Pick. 
260;  Moore  v.  Cable,  1  Johnson,  Ch. 
385 ;  Van  Buren  v.  Olmstead,  5 
Paige,  9;  Bell  v.  The  Mayor  of  New 
York,  10  Id.  49 ;  Rawling  v.  Stewart, 

1  Bland,  22.  And  as  the  title  of  the 
mortgagor  to  redeem  the  land  by  the 
payment  of  the  debt,  is  patent  on  the 
face  of  the  mortgage,  it  is  necessarily 
binding  on  subsequent  purchasers. 
Hence,  when  a  mortgage  is  assigned, 
the  assignee  takes  subject  to  the  state 
of  accounts  between  the  mortgagor 
and  mortgagee,  and  will  acquire  no 
title,  when  the  mortgage  has  been 
legally  or  equitably  satisfied;  The 
Ipswich  Manufacturing  Co.  v.  Story, 
5  Metoalf,  310 ;  Jf'  Given  v.  Wheelock, 
7  Barbour,  S.  C.  22 ;  ante,  240.  For, 
as  the  conveyance  is  a  mere  incident, 
and  the  debt  the  principal,  it  neces- 
sarily follows  that  the  extinguishment 
of  the  one,  is  an  equitable  determina- 
tion of  the  estate  passed  by  the  other; 
Ackla  V.  Ackla,  6  Barr,  228 ;  Waring 
V.  Smyth,  2  Barb.  Ch.  119 ;  Eeadly 
V.  Chapin,  11  Paige,  245 ;  Ruckman 
V.  Astor,  9  Id.  517.  It  is  a  further 
consequence,  of  the  general  subordi- 
nation of  the  estate  in  the  land  to  the 
purposes  of  the  debt,  that  an  assign- 
ment of  the  latter  will  draw  the  for- 
mer with  it ;  ante,  369  ;  Betz  v.  Meeb- 
ner,  1  Penna.  R.  280 ;  Donley  v.  Hays, 
17  S.  &  R.  400 ;  Jackson  v.  Blodget, 
5  Cowen,  202;  Emmanuel  v.  Hunt, 

2  Alabama,  190 ;  but  that  the  estate 
in  the  land  cannot  be  assigned  apart 
from  the  debt ;  Bell  v.  Morse,  6  New 
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HampsHre,  205 ;  Ellison  v.  Daniels, 
11  Id.  274;  Jackson  v.  Branson,  19 
Johnson,  325;  Wilson  v.  Troup,  2 
Cowen,  195;  Bailey  v.  Gould,  Walker, 
478 ;  althougli  a  conveyance  of  the 
mortgagee's  estate  will  take  effect,  as 
assignment  of  the  debt,  when  such 
is  the  intention  of  the  parties;  Dorh- 
ray  v.  Noble,  8  Maine,  278 ;  Hunt  v. 
Hunt,  14  Pick.  374;  Freeman  v. 
MGaw,  15  Id.  82.  And  so  far  is 
this  reasoning  pushed  to  its  extreme 
consequences,  that  the  interest  of  the 
mortgagor  is  generally  held  liable  to 
a  levy  and  sale  under  a  judgment, 
while  that  of  the  mortgagee  is  regard- 
ed as  a  chose  in  action,  and  the  only 
mode  of  proceeding  against  it  is  by 
attachment;  Glass  v.  Ellison,  9  New 
Hampshire,  69;  Jackson  v.  Willard, 
4  Johnson,  41 ;  The  Farmers  Bank 
V.  The  Commercial  Bank,  10  Ohio, 
71 ;  Dougherty  v.  Lir^thicum,  8  Dana, 
194;  Watkins  v.  Gregory,  6  Black-' 
ford,  113 ;  Eaton  v.  Whiting,  3  Pick. 
489;  Blanchard  v.  Colburn,  16  Mass. 
345.  This  may  be  reconciled  with  strict 
common  law  principle,  so  far  as  it  re- 
gards the  estate  of  the  mortgagee,  for 
every  court  may  refuse  an  execution, 
which  would  work  injustice,  but  no 
levy  can  be  made  on  the  equity  of  the 
mortgagor,  save  on  the  ground  of  an 
equitable  or  statutory  jurisdiction; 
Thornhill  v.  Gilmer,  4  Smedes  & 
Marshall,  153  ;  Mordecai  v.  Parker, 
3  Devereux,  425 ;  Van  Ness  v.  Eyatt, 
13  Peters,  294. 

From  what  has  been  stated,  it  is 
evident,  that  a  parol  assignment  of 
the  debt  will  be  as  effectual  for  the 
equitable  transfer  of  the  mortgage, 
as  an  assignment  under  seal.  But 
it  may  be  presumed,  that  an  assign- 
ment which  is  insufficient  to  trans- 


fer the  estate  in  the  land  at  law,  will 
be  postponed  to  one  duly  executed 
for  that  purpose,  to  a  subsequent  as- 
signee for  value,  and  without  notice 
of  the  first ;  ante,  375.  In  Betz  v. 
Heehner,  1  Pennsylvania  B.  280,  the 
assignee  of  one  of  several  bonds  se- 
cured by  a  mortgage,  was  allowed  to 
come  in  pro  rata  with  a  subsequent 
assignee  of  another  bond,  who  had 
obtained  an  assignment  of  the  mort- 
gage, but  in  this  case  the  mortgage 
obviously  carried  notice  on  its  face,  of 
an  outstanding  equity  for  the  payment 
of  all  the  bonds,  for  which  it  had  been 
given  as  security;  Roberts  v.  Hal- 
sted,  9  Barr,  32. 

Some  conflict  of  opinion  exists  as 
to  the  rights  arising  out  of  successive 
assignments  of  different  debts  or  obli- 
gations secured  by  the  same  mort- 
gage ;  and  it  has  been  said,  that  the 
assignee,  who  is  first  in  point  of  time, 
is  entitled  to  have  the  mortgage  ap- 
plied to  the  satisfaction  of  the  debt 
assigned  to  him,  even  to  the  exclusion 
of  those  claiming  under  subsequent 
assignments;  Gwathmeysy.  Ragland, 
1  Randolph,  466 ;  Cullen  v.  Ewen,  4 
Alabama,  452 ;  The  Bank  of  Mobile 
V.  The  Planters  Bank,  9  Id.  645. 
In  other  cases,  however,  a  different 
view  has  been  taken,  and  it  has  been 
held,  that  under  these  circumstances, 
priority  in  time  does  not  confer  supe- 
riority of  right;  and  that  where  two 
bonds  or  notes  secured  by  the  same 
mortgage,  are  assigned  successively  to 
different  persons,  the  first  assignee 
has  no  better  title  to  the  security 
afforded  by  the  mortgage,  than  the 
second;  Donley  v.  Hays,  17  S.  &  R. 
400;  Mohler's  Appeal,  5  Barr,  418; 
Henderson  v.  Herrod,  10  Smedes  & 
Marshall,  631;    Cooper  v.    Ullman, 
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Walker,  Ch.  251.  The  question  seems 
to  depend  on  the  operation  of  such  an 
assignment,  as  between  the  assignor 
and  assignee,  for  there  can  be  no 
doubt  under  the  doctrine  held  in  Clowes 
V.  Dickenson,  5  Johnson,  Chancery, 
235 ;  ante,  369,  that  if,  where  one 
of  two  debts  is  assigned,  the  assignee 
has  a  prior  right  to  the  securities 
held  on  account  of  both,  as  against 
the  assignor,  he  will  have  the  same 
right,  as  against  a  subsequent  assignee 
from  the  latter.  But  in  Mahler's  Ap- 
peal, the  court  were  of  opinion,  that 
as  the  assignment  of  a  debt  does  not 
import  any  responsibility  or  under- 
taking for  its  payment  by  the  assignor, 
it  does  not  bind  him  to  relinquish  his 
own  rights,  in  favor  of  the  assignee, 
or  entitle  the  latter  to  any  thing  more 
than  an  apportionment  of  the  securi- 
ties held  in  common  for  it,  and  any 
other  debt  not  passed  by  the  assign- 
ment. And  it  was  held  to  follow, 
that  a  subsequent  assignee  of  the  lat- 
ter obligation,  stood  in  the  same  posi- 
tion with  the  party  under  whom  he 
claimed,  and  was  limited  to  a  share  in 
the  benefit  of  the  securities,  origin- 
ally given  on  account  of  both  debts. 
Similar  ground  was  taken  in  3Ioor  v. 
Ware,  38  Maine,  496  j  Stevenson  v. 
Black,  Saxt.  338,  and  Page  v.  Pierce, 
&  Foster,  317 ;  and  the  execution  of 
a  mortgage  as  a  security  for  several 
distinct  notes  or  obligations,  said  to 
create  a  trust  for  the  payment  of  all 
the  notes  under  which  each  had  equal 
claims,  and  no  one  could  acquire  pri- 
ority over  the  rest,  by  being  assigned 
with  or  without  the  mortgage. 

In  some  of  the  states,  however,  a 
view  has  been  taken  which  differs 
from  both  of  those  above  stated, 
and  it  has  been  held  that  when  dif- 


ferent debts  or  notes  are  secured  by 
the  same  mortgage,  priority  of  lien 
depends  on  the  order  of  time  at  which 
the  obligations  in  question  reach  ma- 
turity, and  not  upon  the  period  or 
priority  of  assignment ;  so  that  as  be- 
tween two  assignees  of  different  dates, 
preference  will  be  given  to  the  debt 
which  first  becomes  payable,  and  not 
to  that  which  is  first  assigned ;  The 
State  Bank  v.  Tweedy,  8  Blackford, 
447;  Stanley  v.  Beatty,  4  Indiana, 
134 ;  The  United  States  Bank  v. 
Covert,  13  Ohio,  248. 

Whatever  doubt  may  exist  when 
the  parties  are  silent,  and  their  mean- 
ing is  consequently  left  to  inference 
or  conjecture,  there  can  be  none,  that 
an  express  provision  that  the  assignee 
shall  have  a  prior  or  paramount  right 
to  the  remedies  or  securities  held  by 
the  assignor,  will  not  only  be  binding 
on  those  who  have  agreed  to  it,  but 
on  all  who  claim  under  them  subse- 
quently by  transfer,  with  or  without  no- 
tice of  the  provision ;  the  general  rule 
being,  that  the  purchaser  of  a  chose  in 
action  is  bound  and  limited  by  the 
title  of  the  vendor;  The  Bank  of 
England  v.  Tarleton,  1  Cushman, 
173  ;  Wright  Y.  Parker,  2  Aiken,  212; 
Cullum,  V.  Erwin,  9  Alabama,  458. 
The  cases  agree,  that  the  question  is 
one  of  contract  or  intention,  and  only 
differ  as  to  the  meaning  which  should 
be  deduced  or  imputed,  when  from 
negligence  or  design  none  has  been 
expressed. 

In  general,  the  mortgagor  is  regard- 
ed in  this  country,  both  at  law  and  in 
equity,  as  possessed  of  the  freehold, 
in  all  questions  arising  between  him- 
self and  third  persons;.  Willington  v. 
Gale,  7  Massachusetts,  188;  GrotonY. 
Boxhorough,    6    Id.    50;    Shaw   v. 
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Stevens,  13  Mass.  279 ;  Hitchcock  v. 
Harrington,  6  Johnson,  295 ;  Doe  v. 
M'Loskey,  1  Alabama,  708 ;  Ellison 
V.  Daniels,  11  New  Hampshire,  274 
White  V.  Whitney,  3  Metcalf,  81 
Wilhins-^.  French,  20  Maine,  111 
and  in  New  York  the  right  of  the 
mortgagee  to  the  freehold,  or  to  any 
thing  more  than  a  bare  possession,  is 
denied,  even  as  between  himself  and 
the  mortgagor,;  Runyan  v.  Mersereau, 
11  Johnson,  534 ;  Jackson  v.  Craft, 
18  Id.  110 ;  Astor  v.  Miller,  2  Paige, 
68.  But  there  can  be  no  doubt,  that 
the  mortgagee  is  seised  of  the  free- 
hold, as  between  himself  and  the 
mortgagor,  in  the  contemplation  both 
of  law  and  equity,  although  he  can 
only  use  it  for  the  purposes  of  a 
security;  Hughes  v.  Edwards,  9 
Wheaton,  499 ;  Maynard  v.  Hunt,  5 
Pick.  243;  Winslow  v.  The  Merchants 


Ins.  Co.,  4  Metcalf,  306;  Butler 
V.  Page,  7  Id.  40  ;  The  Northampton 
Paper  Mills  v.  Ames,  8  Id.  1 ;  Tucker 
V.  Keeler,  4  Vermont,  161;  Morey 
V.  M'Guire,  lb.  327;  Pettingill  v. 
Evans,  5  New  Hampshire,  54 ;  Smith 
V.  Moore,  11  Id.  55 ;  Smith  v.  Good- 
win, 2  Maine,  173  ;  Frothingham  v. 
MKusick,  24  Id.  408 ;  Noyes  v.  Stur- 
divant,  18  Id.  104 ;  Henshaw  v.  Wells, 
9  Humphreys,  568 ;  Keech  v.  Hall,  1 
Douglass,  21 ;  1  Smith,  Lead.  Cases, 
662,  5th  Am.  ed.  A  mortgage  is  in 
fact  a  conditional  conveyance  of  the 
legal  title,  first,  in  trust  to  secure  the 
payment  of  the  mortgage  debt,  and 
next  for  the  benefit  of  the  mortgagor, 
who  holds  the  equitable  estate  in  the 
land,  subject  only  to  a  lien  for  the 
debt;  Fenwick  v.  Macey,  1  Dana, 
276 ;  Glass  v.  Ellison,  9  New  Hamp- 
shire, 69. 
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[=^895]      *SIR  HARRY  PEACHY  v.  THE  DUKE  OF 

SOMERSET.     ' 

TRINITY  TERM,  7  GEO.  1. 
EEPOETED  1  STEA.  447.' 

Penalties  and  Forfeitures.] — A.  having  incurred  a  forfeiture  of  copy- 
hold, hy  making  leases  contrary  to  the  custom  of  the  manor,  without  license 
of  the  lord,  and  hy  felling  timber,  digging  stones,  and  grubbing  up  hedges, 
although  he  offered  by  his  bill  to  make  a  recompense,  was  held  not  entitled 
to  relief  in  equity. 

The  true  ground  of  relief  against  penalties  is  from  the  original  intent  of  the 
case,  lohere  the  penalty  is  designed  only  to  secure  money ;  and  the  Court 
can  give,  by  way  of  recompense,  all  that  was  expected  or  desired. 

The  plaintiif  brought  his  bill  to  be  relieved  against  a  forfeiture  of  his  copy- 
hold, by  making  leases  contrary  to  the  custom  of  the  manor,  without  license 


1  S.  C,  Free.  Ch.  568;  2  Eq.  Ca.  Ab.  227,  228. 
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of  the  lord,  felling  timber,  digging  stones,  and  grubbing  up  hedges,  offering 
to  make  a  recompense  j  and  on  the  pleadings,  the  case  was  this  : — Sir  Harry, 
being  seised  of  a  copyhold  estate  of  inheritance  of  £90  per  annum,  held  of 
the  manor  of  Petworth,  of  which  the  Duke  of  Somerset  is  lord,  made  a  lease 
of  part  of  it  for  seven  years,  without  license,  at  £13  per  annum.  The  Duke, 
upon  this,  brings  an  ejectment  against  all  the  plaintiff's  copyhold,  which 
occasioned  the  plaintiff  to  bring  a  bill  in  his  own  and  his  infant  son's  name, 
for  relief.  The  Duke,  in  his  answer,  insisting  on  other  causes  of  forfeiture 
besides  the  making  the  lease  without  license,  Sir  Harry  brought  a  supple- 
mental bill  of  discovery  and  relief  against  those  other  forfeitures.  Upon  the 
plaintiff's  giving  judgment  *in  ejectment,  subject  to  the  order  of  the  p^Q„„-| 
Court,  an  injunction  was  granted ;  and  now,  upon  the  hearing,  the  L 
case  came  out  to  be  this  : — 

Upon  Sir  Harry's  marriage,  in  1693,  all  the  copyhold  lands  were  surrendered 
to  the  use  of  Sir  Harry  for  life,  with  remainder  to  the  first  and  every  other 
son  in  tail  male,  in  pursuance  of  an  agreement  before  marriage  for  that  pur- 
pose ;  but  no  admittance  was  ever  taken  upon  that  surrender.  Before  Sir 
Harry  came  into  possession,  there  had  been  a  quarry  of  stone  in  the  freehold 
adjoining  to  the  copyhold,  and  during  Sir  Harry's  time  it  was  worked  in  the 
copyhold;  but  whether  it  was  first  opened  in  the  copyh^ild  in  the  plaintiff's 
time  did  not  appear.  The  avenue  to  the  plaintiff's  house,  which  consisted 
both  of  freehold  and  copyhold,  was  planted  with  timber  trees  by  the  plaintiff's 
father.  The  plaintiff  had  topped  those  trees  that  were  on  the  copyhold  part  of 
the  avenue,  by  which,  from  timber  they  were  become  pollards.  There  were 
several  hedges  and  boundaries  of  lands  upon  the  copyhold,  which  the  plaintiff 
had  grubbed  up  and  destroyed;  but  whether  they  are  boundaries  between 
copyhold  and  freehold,  or  only  between  one  part  and  another  of  the  copyhold, 
did  not  appear.  And  in  the  year  1714,  the  plaintiff,  as  before  mentioned, 
let  part  of  the  copyhold  for  seven  years,  without  license,  or  any  custom  of  the 
manor  to  warrant  it. 

Upon  this  it  came  in  question,  whether  any  and  which  of  these  several  acts 
are  forfeitures  at  law ;  and  if  so,  whether  any  and  which  of  them  are  relievable 
in  equity;  and  if  not,  whether  the  son's  case  is  to  be  distinguished  from  the 
father's. 

First,  whether  these  are  forfeitures  at  law,  which  were  of  four  sorts  :  the 
digging  the  quarry,  the  topping  the  timber  trees,  the  destroying  the  bounda- 
ries, and  making  the  lease  without  license. 

As  to  the  quarry,  the  plaintiff's  counsel  insisted,  it  was  opened  even  upon 
the  copyhold  in  his  father's  time,  and  so  purged  by  the  admittance ;  and  his 
digging  it  since  was  but  like  the  case  of  a  lessee,  who  may  dig  quarries  and 
*mines  that  were  open  at  the  time  of  his  lease,  though  he  cannot  open  r^j^ggY-i 
any  new  ones. 

As  to  the  topping  of  timber  trees,  which  the  plaintiff  insisted  was  done  only 
for  the  uniformity  of  his  walk,  and  without  design  to  injure  the  lord,  it  was 
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answered,  that  it  was  voluntary  waste,  and  the  motives  for  doing  it  are  not 
material  to  the  lord. 

As  to  the  destroying  of  the  fences,  a  case  was  cited  out  of  Litt.  Kep.  264,  &c., 
where  grubbing  up  the  fences  and  removing  the  boundaries  upon  copyholds 
were  held  to  be  forfeitures,  without  distinguishing  between  the  outward  boun- 
daries and  those  within  the  copyhold,  as  it  tends  to  the  destroying  of  the  evi- 
dences relating  to  the  lord's  interest  in  the  estate ;  and  it  was  said,  it  is  on 
this  foundation  laid  down,  1  Inst.  53,  that  though  a  tenant  might  cut  down 
wood  to  repair  fences  as  he  found  them,  yet  not  to  make  new  fences. 

As  to  the  making  of  the  lease,  without  liceose,  it  was  acknowledged  on  all 
sides  to  be  a  forfeiture  at  law. 

Secondly,  the  next  question  was,  whether,  supposing  all  these  to  be  for- 
feitures, relief  was  proper  in  this  Court,  either  upon  the  general  case  of  this 
sort  of  forfeitures,  or  any  particular  equitable  circumstances  that  may  be  in 
the  present  case. 

For  the  particular  equitable  circumstances  of  this  case,  one  was,  that  the 
steward's  deputy  engrossed  and  was  a  witness  to  the  lease.  This  was  com- 
pared to  the  lord's  being  privy  to  or  witness  to  such  lease,  which  would  be 
held  in  equity  as  a  permission,  or  kind  of  license;  and  it  has  been  held,  that 
license  granted  by  a  deputy  steward  was  good.  But  answered,  that  this  rather 
aggravated  the  injury,  by  making  the  lord's  servant  a  party  in  the  confederacy 
to  injure  him. 

Another  circumstance  was  the  plaintiff's  not  having  notice  of  this  custom. 
But  this  is  not  material,  for  the  tenant  comes  in  under  the  customs  of  the 
manor,  and  is  bound  to  take  notice  of  them ;  and  besides,  this  is  common  law. 
But  if  those  circumstances  were  not  sufficient  to  ground  *a  relief 
L  -^  upon,  whether  the  general  nature  of  those  forfeitures  will  not  admit 
of  relief. 

In  favor  of  the  plaintiff  it  was  argued,  that  it  is  a  sort  of  maxim,  that  all 
forfeitures  are  odious.  That  copyholds  are  now  become  a  more  fixed  and 
established  estate  than  they  were  formerly,  and  the  law  itself  has  been  alter- 
ing these  hundred  years  very  much  in  their  favor ;  and  therefore,  a  court  of 
equity  ought  to  go  as  much  in  their  favor,  to  keep  them  out  of  that  vassalage 
and  subjection  which  the  original  nature  of  their  estates  laid  them  under,  and 
which  their  present  fixed  condition  seems  inconsistent  with.  That  the  for- 
feitures are  intended  only  to  secure  the  lord's  rents  and  services,  and  there- 
fore it  was  very  proper  for  a  court  of  equity  to  interpose  and  prevent  his  hav- 
ing more  than  that  security.  And  this  is  agreeable  to  the  common  cases  of 
relief  against  the  penalty  of  a  bond,  and  upon  mortgages  and  conditions  of 
re-entry  on  non-payment  of  a  rent,  and  nomine  poenae :  in  which  eases  this 
Court  will  not  allow  the  parties  to  take  any  other  advantage  of  the  forfeitures 
than  what  is  necessary  to  satisfy  the  original  intent  of  the  agreement.  The 
law  has  annexed  these  conditions  in  the  case  of  copyholds  instead  of  the  par- 
ties ;  but  as  it  had  something  else  in  view  by  them,  than  the  gaining  of  the 
land  to  the  lord,  this  Court  may  make  amends  to  the  lord,  and  fulfil  the  design 
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of  the  law,  and  save  the  estate  to  the  party.  In  the  case  of  making  a  lease 
without  license,  the  intent  of  the  law  in  making  that  a  forfeiture  is  to  prevent 
the  lord's  being  disinherited  of  his  interest  in  the  copyhold,  and  to  secure 
the  fine  due  on  a  license ;  both  which  may  be  easily  secured  by  obliging  the 
tenant  either  to  accept  a  license,  or  make  surrender  and  admittance,  and  pay 
the  fine  ;  which  will  be  a  complete  recompense  for  any  injury  the  lord  may 
have  suffered ;  and  then  it  comes  within  the  common  rule,  that  this  Court 
will  relieve  against  forfeitures,  wherever  a  complete  satisfaction  can  be  made 
for  the  injury  which  is  the  cause  of  the  forfeiture. 

Several  cases  were  cited  :  Shelley  v.  Mason,  in  Lord  Coventry's  time,  5  Car. 
1,  where  a  copyholder  came  into  *this  Court  to  be  relieved  against  a 
forfeiture  by  making  a  lease  without  license  :  the  lord  was  decreed  to  L  -■ 
account  for  the  profits  he  had  received  since  his  entry,  and  pay  the  costs  ;  1 
Ch.  Kep.  61,  where  a  copyholder  was  relieved  by  Lord  Coventry  for  non-pay- 
ment of  fine  on  admittance ;  Cox  v.  Higford,^  by  Lord  Harcourt.  The  bill 
was  to  be  relieved  against  a  forfeiture  by  suffering  a  copyhold  tenement  to  fall 
to  ruin,  and  refusing  to  repair  it  for  thirty  years  together,  though  frequently 
ordered  to  do  it  by  the  lord ;  the  Chancellor  refused  to  grant  relief  on  two 
accounts, — his  obstinacy,  and  the  lord's  having  been  in  possession  nine  years 
after  his  entry,  in  which  case  great  stress  was  laid  on  the  obstinacy  of  the 
copyholder;  case  of  Rowland  v.  Dean  of  Exon,  where  relief  was  granted 
against  a  forfeiture  by  cutting  timber.  In  Nash  v.  Lord  Berhy^  the  decree 
of  which  was  now  read  in  Court,  the  plaintiff  having  a  copyhold  tenement 
that  wanted  repair,  applied  to  the  defendant,  the  lord  of  the  manor,  to  have 
some  timber  assigned  for  that  purpose,  but  the  lord  refused  to  assign  any ; 
upon  which  the  plaintiff,  hearing  that  there  was  a  custom  in  the  manor  for 
two  tenants  to  assign  timber  for  the  purpose  of  repair,  did  get  two  tenants  to 
make  such  assignment,  and  then  cut  the  trees  down ;  upon  which  ejectment 
was  brought,  and  a  verdict  for  the  lord,  there  being  no  such  custom  :  the 
plaintiff  brought  his  bill  for  relief,  which  was  granted  on  his  paying  the  value 
of  the  timber  and  costs  at  law  and  in  equity :  Cudmore  v.  Raven,^  where  a 
Quaker  being  tenant  of  a  copyhold,  refused  to  take  an  oath  of  fealty,  and  the 
lord  entered  for  the  forfeiture,  and  the  tenant  was  relieved.  Cox  v.  Broion, 
1  Ch.  Rep.  170,  a  lease  being  mode  on  condition  not  to  assign  it  without 
license,  the  tenant  did  assign  ;  but  relief  was  granted  on  search  of  precedents ; 
it  being  the  case  of  an  assignee  of  an  executor  makes  no  favorable  circum- 
stance, because  there  were  assets  without  it.  Thomas  v.  Porter,*^  tenant  of 
a  copyhold  durante  viduitate,  cut  down  timber  upon  one  copyhold  in  order  to 
repair  another,  which  was  a  forfeiture,  but  yet  relief  was  granted  in  this  Court. 

*If  it  is  a  difficult  matter  to  ascertain  damages  in  any  of  these  cases  pgQQ-, 
of  forfeiture,  it  is  because  there  really  is  no  damage ;  and  surely  it  is  L 
no  reason  against  relief  that  the  person  who  seeks  it  has  done  no  injury. 

>  2  Vern.  664.  "  2  Tern.  537.  '  Cited  2  Vern.  664. 

4  1  Ch.  Ca.  95;  1  Bq.  Ca.  Abr.  121,  pi.  8. 
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For  the  defendant,  these  distinctions,  as  to  relief  against  forfeitures  were 
insisted  on : — Whether  the  forfeiture  was  for  nonfeasance  or  malfeasance — 
whether  the  condition  was  annexed  by  law  or  the  party — whether  there  were 
any  particular  circumstances  of  equity  or  not. 

As  to  the  difference  between  nonfeasance  and  malfeasance,  as  where  tenant 
refuses  to  pay  a  fine  upon  admittance,  this  Court  will  relieve  on  doing  that 
which  he  ought  to  have  done.  The  difference  is  only  as  to  the  circumstance 
of  time,  which  this  Court  easily  supplies.  So,  where  there  is  only  permissive 
waste,  the  Court  has  relieved ;  but  if,  by  obstinate  refusal,  this  forfeiture  is 
aggravated,  the  Court  will  look  upon  it  as  voluntary  waste,  and  not  grant 
relief,  as  in  the  case  before  cited  of  Cox  v.  Higford. 

All  these  instances  of  forfeiture  in  the  present  case  are  of  voluntary  acts. 
One  is  making  a  lease  without  license,  which  is  a  disseisin  of  the  lord,  (4  Co. 
21,  b,)  and  an  attempt  to  disinherit  him.  The  others  are  all  voluntary  wastes. 
The  next  distinction  is  between  conditions  in  law  and  by  the  party.  The 
intention  of  the  parties  is  <easy  to  be  discovered;  and  you  answer  the  end  of 
the  contract  if  you  give  them  everything  they  expected,  which  may  in  many 
cases  be  easily  done.  This  is  the  case  of  all  mortgages,  conditions  of  re- 
entry on  non-payment  of  rent,  &c.  But  even  in  conditions  of  the  parties, 
where  the  ascertaining  of  the  damage  is  not  plain  and  clear,  the  Court  will 
not  relieve  against  such  conditions  or  penalties.  It  was  never  known  that 
this  Court  relieved  against  a  nomine  poenae  for  ploughing  up  ancient  meadow. 
It  was  denied  in  the  duchy  of  Lancaster  :  Eyre  v.  Hatton. 

But  in  case  of  forfeitures  on  conditions  in  law,  this  Court  seldom  relieves, 
r  ■  nni  i  ^^  tenant  for  life  makes  a  ^feoffment,  or  levies  a  fine  sur  conusance 
L  •'  de  droit  come  ceo,  &c.,  it  was  never  pretended  this  forfeiture  could 
be  relieved  in  equity.  Or  if  the  reversioner  brings  waste  on  the  statute  for 
recovery  of  the  place  wasted,  equity  would  not  interpose.  Those  conditions 
in  law  are  a  sort  of  limitations  of  the  estate  of  the  party ;  and  though  the 
intent  of  the  party  is  never  so  plain,  equity  will  not  alter  the  legal  construc- 
tion of  the  words ;  as  where  by  will  one  gives  an  estate  to  A.  for  life,  remain- 
der to  the  heirs  male  of  A.,  equity  will  not  give  the  son  of  A.  a  remainder, 
and  confine  A.'s  to  a  life  estate,  though  the  intent  was  plainly  so. 

But  though  this  is  generally  the  state  of  forfeitures,  yet  there  may  be  some 
circumstances  of  equity  to  ground  relief  upon ;  and  wherever  the  Court  has 
granted  relief,  it  is  upon  some  such  circumstances  as  where  the  party  who  is 
to  take  advantage  of  the  condition  is  himself  the  means  of  its  being  broke. 
It  was  said  by  Somers,  in  the  case  of  Bertie  v.  Falkand,^  that  conditions  pre- 
cedent are  not  relievable,  unless  some  indirect  means  are  used  by  the  party  to 
prevent  the  performance.  So,  in  the  case  of  Hammond  v.  Ainge,  before  the 
present  Chancellor,^  where  a  lord  of  a  manor  tells  one  that  had  a  freehold  held 
of  his  manor,  that  it  was  copyhold,  and  he  must  be  admitted  by  copy  of  court 
roll,  and  pay  a  fine,  the  lord  was,  in  this  Court,  obliged  to  erase  the  admit- 
tance, and  repay  the  fine. 

1  3  Ch.  Ca.  134.  '  Lord  Macclesfield. 
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The  third  question  relates  to  the  infant  plaintiff, — whether  he  is  in  any- 
better  condition  than  the  father. 

It  was  admitted,  on  all  hands,  that,  if  an  admittance  had  been  taken  pur- 
suant to  the  surrender  upon  the  marriage,  the  son,  being  remainderman,  could 
not  be  prejudiced  as  to  his  estate  by  the  forfeiture  of  the  tenant  for  life:  only 
in  that  case  the  bill  was  too  early  for  the  son,  whose  interest  was  not  con- 
cerned till  the  death  of  the  father. 

But  though  the  son  had  no  legal  right,  yet  there  being  a  surrender  to  his 
use,  and  this  pursuant  to  a  marriage  agreement,  it  shall  be  considered  in  a 
court  of  equity  as  *if  it  had  been  executed ;  and  the  infant  would  be 
very  proper  to  bring  a  bill  in  this  Court  against  the  father  and  the  L  -' 
lord,  in  order  to  admit  his  father,  pursuant  to  the  surrender,  that  he  might  in 
law  be  entitled  to  the  remainder. 

On  the  other  side  it  was  said  that  Sir  Harry,  not  being  admitted  upon  that 
surrender,  continued  tenant  under  his  former  admittance ;  and  the  lord  was 
no  party  to  or  concerned  in  the  marriage  settlement :  his  title  was  paramount 
to  that,  and  consequently  the  forfeiture  affected  the  inheritance,  and  should  not 
be  subject  to  or  limited  by  the  private  trusts  or  transactions  of  the  parties. 

Lord  Chancellor  Macclesfield. — This  is  a  point  of  so  great  conse- 
quence, that  if  relief  could  be  given  in  this  Court,  it  is  strange  it  should  not 
have  been  found  out  long  ago.  The  forfeitures  in  those  cases  arise  purely 
from  the  imbecility  of  the  copyholder's  estate.  He  was  originally  merely 
tenant  at  will,  and  is  so  still  on  all  accounts  but  as  to  the  continuance  of  his 
estate.  There  have  been,  indeed,  very  favorable  constructions  for  the  copy- 
holder in  that  particular,  because  he  is  called  tenant  at  will,  secundum  con- 
suetudinem  manerii ;  it  has  been  held,  the  lord  cannot  determine  his  will  but 
according  to  that  custom.  The  true  meaning  of  those  words,  secundum  con- 
suetudinem  manerii,  was  not  to  bound  the  lord's  pleasure  in  the  determination 
of  his  will,  but  that  the  tenant,  as  long  as  he  continued  tenant,  was  to  hold 
his  land  under  those  terms  and  conditions  which  the  custom  had  established. 

These  matters,  which  are  mentioned  as  forfeitures,  are  indeed  limitations 
of  the  estate;  such  as  determined  it  when  they  happen.  Tenant  for  life 
making  a  greater  estate  than  his  own,  gives  up  or  surrenders  the  right  he  had 
before,  and  yet  he  does  no  damage  to  the  remainderman.  So,  tenant  by  copy, 
taking  upon  him  to  make  a  greater  estate  than  by  law  he  may,  and  contrary 
to  the  nature  of  his  estate,  does  by  that  determine  his  estate ;  *the 
law  has  made  it  so ;  and  what  is  there  in  this  case  to  ground  relief  '-  -' 
upon,  and  require  me  to  set  aside  the  law  ? 

It  is  a  hard  law,  and  therefore  the  party  must  not  be  subject  to  it;  but  is 
not  this  directly  repealing  the  law  ? 

In  an  action  of  waste  for  recovery  of  the  place  wasted,  it  is  certain  and 
admitted  this  Court  cannot  relieve ;  and  yet  this  may  be  called  a  very  uncon- 
scionable thing.     But  is  it  so  to  take  advantage  of  a  law  which  is  known  and 
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equal  to  all  ?  Nor  can  I  see  any  difference,  whether  the  statute  makes  this 
condition  or  the  common  law  makes  it. 

It  is  not  sufficient  to  say,  here  is  no  damage  in  this  case,  and  therefore  it  is 
there  can  he  no  recompense  given  hy  this  Court;  for  it  is  the  recompense  that 
gives  this  Court  a  handle  to  grant  relief. 

The  true  ground  of  relief  against  penalties  is  from  the  original  intent  of  the 
case,  where  the  penalty  is  designed  only  to  secure  money,  and  the  Court  gives 
him  all  that  he  expected  or  desired;  but  it  is  quite  otherwise  in  the  present 
case.  These  penalties  or  forfeitures  were  never  intended  by  way  of  compen- 
sation, for  there  can  be  none. 

But  even  in  the  case  of  copyholds  there  are  some  cases  of  forfeitures  intended 
for  a  different  purpose ;  as  for  non-payment  of  rent  or  fines,  which  are  only  by 
way  of  security  of  the  rent  or  fine;  and,  therefore,  when  these  are  paid  after- 
wards, with  interest,  the  money  itself  is  paid  according  to  the  intent,  only  as 
to  the  circumstance  of  time;  which  is  the  true  foundation  of  the  relief  which 
this  Court  gives  in  those  eases. 

Cases  of  agreements  and  conditions  of  the  party  and  of  the  law  are  cer- 
tainly to  be  distinguished.  You  can  never  say  the  law  has  determined  hardly, 
but  you  may  that  the  party  has  made  a  hard  bargain. 

Thus  it  stands  on  the  general  state  of  these  kind  of  forfeitures.  But  what 
equitable  circumstances  are  there  peculiar  to  this  case  ?  It  is  certain  there 
may  be  *ciroumstances  which  may  make  it  fit  and  equitable  for  this 
L  -I  Court  to  relieve,  either  in  these  cases  or  in  actions  on  the  Statute  of 
Waste.  If  the  lord  should  give  the  tenant  encouragement,  hj  parol  only,  to 
pull  down  a  messuage,  and  he  did  it  accordingly,  this  might  induce  the  Court 
to  prevent  the  lord's  taking  advantage  of  a  fraudulent  act  of  his  own.  In  the 
present  case,  if  the  lord  had  been  present  at  the  making  of  the  lease,  and 
advised  it,  relief  might  be  reasonable ;  but  the  steward's  standing  by,  or  even 
engrossing  the  lease,  is  rather  a  circumstance  against  relief,  as  it  looks  like  a 
confederacy  to  cheat  the  lord,  and  break  the  customs  of  the  manor. 

As  to  the  other  cases  of  forfeiture  relating  to  the  quarry,  the  topping  of  the 
trees,  and  the  destroying  of  the  boundaries,  there  does  not  enough  appear  to 
determine  whether  they  are  legal  forfeitures  or  not;'  but  if  they  are,  I  think 
they  are  all,  as  the  making  of  the  lease  under  the  same  consideration  in  this 
Court,  and  not  prjper  for  relief. 

As  to  the  infant,  his  case  does  not  seem  as  yet  ripe  for  this  Court ;  but  it 
may  be  a  question  how  far  his  equitable  interest  will  entitle  him  to  be  secured 
against  these  forfeitures. 

I  am  apprehensive  the  lord  must  always  have  such  a  tenant  upon  his  lands 
as  may  be  sufficient  to  answer  all  demands,  and  capable  of  committing  for- 
feitures. 

Suppose  one  lets  a  trustee  be  admitted  for  him,  who  commits  a  forfeiture ; 
no  doubt  the  estate  would  be  forfeited,  and  the  cestui  que  trust  would  have 
no  equity  against  the  lord. 

1  See  Dearden  v.  Evans,  5  Mee.  k^^'.  11 ;  Hoyle  v.  Coupe,  lb.  450. 


PEACHY     V.     DUKE     OF     SOMERSET.  655 


Suppose  the  trustee  should  die  without  heir,  the  lord  would  be  entitled  by 
escheat,  without  being  subject  to  the  trust.' 

The  person  who  is  the  legal  tenant  is  subject,  with  regard  to  that  estate,  to 
all  the  imbecilities  of  that  estate ;  if  not,  by  the  means  of  a  trust,  a  copyhold 
would  be  entirely  discharged  from  all  those  imperfections  it  labors  under,  and 
the  lord's  interest  be  taken  away ;  for  the  lord  can  take  advantage  of  nobody's 
acts  but  those  of  his  *tenant.  He  is  not  at  all  concerned  with  the 
private  agreements  or  trusts  of  the  parties.  L        J 

In  the  present  case,  suppose  Sir  Harry  admitted  according  to  the  surrender, 
the  infant  is  then  tenant  in  remainder,  and  the  father's  act  cannot  prejudice 
the  son,  who  is  now  admitted  as  a  distinct  tenant.  But  till  admittance  the 
son  is  no  tenant ;  and  suppose,  when  he  comes  of  age,  he  should  release  to 
his  father,  there  would  be  no  occasion  for  any  admittance  at  all,  but  Sir 
Harry  would  continue  tenant  upon  his  old  admittance.  The  lord  is  not  bound 
to  take  notice  of  any  thing  but  what  appears  on  the  Court  rolls. 

I  am,  therefore,  apprehensive  it  will  be  a  hard  case  to  relieve  the  son.  But 
I  agree  that,  if  the  lord's  fine  for  admittance  be  paid,  though  there  was  no 
actual  admittance,  since  the  lord  received  all  the  advantage  that  could  be  had 
from  the  admittance,  it  might  be  a  good  reason  for  relieving  the  son ;  and  then 
it  might  be  proper,  perhaps  even  now,  for  the  son  to  bring  a  bill  against  his 
father  and  the  lord,  in  order  to  have  his  father  admitted  pursuant  to  the  sur- 
render.    But  it  does  not  appear  whether  the  fine  was  paid. 

I  should,  therefore,  for  these  reasons,  dismiss  the  bill  absolutely.  But, 
since  the  points  of  law  are  disputed  as  to  all  the  forfeitures,  excepting  the 
making  of  the  lease,  which  concern  other  parts  of  the  copyhold,  and  since 
judgment  in  ejectment  is  given,  which  would  take  in  other  lands  as  well  as 
those  comprised  in  the  lease,  I  think  the  bill  should  be  retained  till  the  points 
of  law  are  tried  at  law  upon  the  ejectment,  which  the  plaintiff  shall  imme- 
diately receive  declarations  in,  and  plead  to  trial. 

As  to  costs,  they  shall  wait  the  event  of  the  tri^l ;  and,  as  to  them,  I  think 
the  equity  of  them  will  depend  upon  the  issue  of  that;  if  the  plaintifi"  recovers  " 
there,  he  should  pay  costs  here,  because  he  had  no  occasion  to  come  into  this 
Court,  excepting  as  to  the  discovery.  If  the  Duke  gets  the  better,  I  think, 
as  this  is  a  point  of  equity  that  has  not  been  fully  settled  before,  and  in  such 
case  it  is  natural  for  a  man  to  struggle  the  most  to  retain  his  *estate,  [-*qnf!-i 
it  would  be  too  hard  to  make  him  lose  his  estate  and  pay  costs  like- 
wise. 

As  to  the  infant,  I  will  not  dismiss  the  bill  absolutely,  but  without  preju- 
dice, because,  being  an  infant,  he  may  not  have  made  the  best  of  his  case. 

1  But  see  now,  4  &  5  Will.  4,  u.  23,  ss.  2,  3. 
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[*907]  *SLOMAN  v.  WALTEE. 

1    BEO.  c.   c.  418. 

Penalty  when  relieved  against.] — Where  the  penalty  of  a  bond  is  only 
to  secure  the  enjoyment  of  a  collateral  object,  equity  will  grant  an  injunction 
against  a  suit  for  the  recovery  of  it,  and  an  issue  quantum  damnijicatus, 
to  try  the  real  damage. 

Upon  showing  cause  why  an  injuetion  should  not  be  dissolved,  the  case 
appeared  to  be  thus :  That  the  plaintiff  and  defendant  were  partners  in  the 
Chapter  Coffee-house,  and,  upon  entering  into  the  partnership,  it  had  been 
agreed  that  the  business  should  be  conducted  entirely  by  the  plaintiff,  but 
that  the  defendant  should  have  the  use  of  a  particular  room  in  the  house 
whenever  he  thought  proper.  And,  in  order  to  enforce  this  agreement,  a 
bond  was  entered  into  by  the  plaintiff  to  the  defendant  in  the  penalty  of  £500. 
After  some  time,  the  defendant  demanded  the  use  of  the  room,  and  being  re- 
fused brought  an  action  for  the  penalty  of  the  bond.  Plaintiff  filed  this  bill, 
praying  an  issue  to  try  quantum  damnificatus,  and  an  injunction  in  the  mean- 
while. He  obtained  an  injunction  till  answer  or  further  order;  and  the 
answer  being  now  come  in,  the  only  question,  in  respect  to  continuing  the 
injunction  till  the  hearing  was,  whether  the  penalty  of  the  bond  was  merely 
intended  as  a  security  for  the  enjoyment  of  the  room,  or  in  the  nature  of 
assessed  damages  between  the  parties. 

Mr.  Scott  and  Mr.  Harvey,  for  the  defendant,  contended  the  injunction 
ought  to  be  dissolved,  and  the  defendant  permitted  to  have  his  remedy  upon 
the  bond.  It  was  impossible  a  jury,  upon  an  issue  of  quantum  damnificatus, 
r*Q08n  *<'°'"''*^  assess  any  other  damages  than  those  already  assessed  by  the 
parties  themselves.  They  referred  to  the  case  in  the  House  of  Lords, 
where  £5  per  acre  penalty  for  ploughing  up  meadow  land  was  reserved  in  a 
lease,  and  the  Court  of  Chancery  having  relieved  against  the  penalty,  and 
directed  an  issue  to  try  the  actual  damage,  the  decree  was  reversed  :  Rolfe  v. 
Peterson,  2  Brown's  Pari.  Cases,  470,  Toml.  edit.,  and  also  cited,  Roy  v. 
The  Duhe  of  Beaufort,  2  Atk.  190,  and  Tall  v.  Ryland,  Ch.  Ca.  183. 

Lord  Chancellor  Thurlow  said,  the  only  question  was,  whether  this 
was  to  be  considered  as  a  penalty  or  as  assessed  damages.  The  rule  that, 
where  a  penalty  is  inserted  merely  to  secure  the  enjoyment  of  a  collateral 
object,  the  enjoyment  of  the  object  is  considered  as  the  principal  intent  of  the 
deed,  and  the  penalty  only  as  accessional,  and  therefore  only  to  secure  the 
damage  really  incurred,  is  too  strongly  established  in  equity  to  be  shaken. 
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This  case  is  to  be  considered  in  that  light.     The  injunction  must  be  con- 
tinued till  the  bearing. 


Lord  Macclesfield,  in  the  principal  case  of  Peachy  v.  Duhe  of  Somerset, 
puts  the  jurisdiction  of  equity  to  give  relief,  in  cases  where  forfeitures  or 
penalties  may  be  insisted  upon  at  law,  on  the  only  foundation  upon  which  it 
can  properly  be  maintained,  viz.,  that  the  true  ground  of  relief  is  from  the 
original  intent  of  the  case,  and  tM  Court  can  give  a  party,  hy  way  of  recom- 
pense,  all  that  he  expected  or  desired.  He,  however,  seems  to  confine  the 
cases  in  which  equity  interferes,  to  those  in  which  the  penalty  is  only  designed 
to  secure  a  sum  of  money.  The  principal  case,  however,  of  Sloman  v. 
Walter,  shows  that  the  jurisdiction  of  equity  is  not  of  so  limited  a  nature,  but  is 
extended  to  cases  where  the  penalty  is  inserted,  not  merely  to  secure  the  pay- 
ment of  money,  but  the  performance  of  some  collateral  act.  The  origin  of 
the  doctrine,  indeed,  as  Lord  Eldon  has  remarked,  is  probably  to  be  attributed 
to  those  cases  in  which  relief  was  given  originally  with  reference  to  non-pay- 
ment of  money  at  the  specified  time ;  the  Court  holding  that,  by  the  payment 
of  interest,  the  party  was  put  in  just  the  same  state  as  if  the  principal  had 
been  paid  at  the  time  stipulated ;  though  he  adds  *in  condemnation  r^^qnQT 
of  the  doctrine,  "  The  failure  of  the  payment  at  the  time  may  be 
attended  with  mischievous  consequences,  that  never  can  be  cured  in  a 
rational  sense  by  subsequent  payment,  with  the  addition  of  interest :"  Rey- 
nolds V.  Fitt,  19  Ves.  140. 

The  most  familiar,  and  perhaps  earliest  case,  in  which  equity  gave  relief, 
against  penalties,  was  in  the  case  of  a  penalty  to  a  common  bond,  the  mean? 
ing  of  inserting  which  is  evidently  to  secure  the  payment  of  the  principal 
and  interest;  but  the  interference  of  equity  in  relieving  from  the  penalty 
in  such  case  was  rendered  unnecessary  by  4  &  5  Anne,  c.  16,  ss.  12  &  13,  by 
which  the  contract  was  in  effect  rendered  incapable  of  being  enforced,  even  at 
law,  to  the  extent  of  the  penalty ;  but  the  debtor  was  discharged,  on  paying 
principal,  interest,  and  costs. 

Upon  the  same  principle,  when  an  estate  at  law  becomes  the  absolute  pro- 
perty of  the  mortgagee,  in  consequence  of  the  non-payment  of  the  mortgage- 
money  at  the  appointed  time,  courts  of  equity  at  an  early  period,  looking  at 
the  original  intention  of  the  parties,  and  considering  that  payment  of  prin- 
cipal, interest,  and  costs,  was  an  adequate  compensation  to  the  mortgagee, 
decreed  that  the  mortgagor  might  redeem  on  making  such  payment. 

Where,  as  in  the  principal  case  of  Sloman  v.  Walter,  the  intent  of  the 
insertion  of  a  penalty  in  an  instrument  is  merely  to  secure  the  performance  of 
some  collateral  act  or  undertaking,  the  bill  will^be  retained,  and  an  issue  quan. 
turn  damnificatus  directed,  and  relief  will  be  granted  upon  payment  of  the 
damages  as  assessed  by  a  jury.  Thus,  in  Mardy  v.  Martin,  1  Bro.  C.  C.  419,  n., 
the  plaintiff  and  defendant  had  been  partners  as  brandy  merchants;  and  on 
the  plaintiff's  quitting  the  business,  and  selling  the  lease  and  good-will  of 
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the  shop  to  the  defendant  for  £300,  he  entered  into  a  bond  in  £600  penalty 
not  to  sell  for  nineteen  years,  any  quantity  of  brandy  less  than  six  gallons, 
within  the  cities  of  London  and  Westminster,  or  five  miles  thereof,  or  to  per- 
mit any  person  so  to  do  in  his  name.  Upon  an  action  being  brought,  and  a 
verdict  obtained  for  the  penalty,  the  plaintiff  filed  his  bill,  praying  that  an 
account  might  be  taken  of  the  actual  damage  sustained  by  the  defendant,  and 
an  issue  directed  for  that  purpose  j  and  that,  on  payment  of  the  damages,  the 
defendant  might  be  restrained  from  taking  out  execution  for  the  penalty  of 
the  bond.  Lords  Commissioners  Loughborough,  Ashhurst,  and  Hotham,  upon 
a  motion  to  dissolve  the  injunction,  and  cause  shown,  continued  the  injunc- 
tion, and  directed  an  issue,  when  the  jury  gave  a  verdict  for  the  plaintiffs  at 
law,  (defendants  in  equity,)  with  Is.  damages:  S.  C,  1  Cox,  26;  Benson  v. 
Gibson,  3  Atk.  395  ;  Errington  v.  Aynesley,  2  Bro.  C.  C.  341. 

*Prom  a  very  early  period,  equity  would,  at  any  indefinite  time  after 
L  -'a  tenant  had  incurred  forfeiture,  and  been  ejected  for  non-payment  of 
rent  at  a  particular  time,  under  a  stipulation  in  his  lease,  relieve  him,  upon 
his  paying  to  the  lessor  the  rent  accrued  due,  interest,  and  costs,  upon  this 
principle,  that  as  the  right  of  entry  was  intended  merely  as  a  security  for  the 
rent,  the  lessor  thereby  received  full  compensation,  and  was  put  in  the  same 
situation  as  if  the  rent  had  been  paid  to  him  when  it  was  originally  due.  This 
principle  was  recognized  by  the  legislature,  who,  however,  remedied  a  pal- 
pable injustice,  by  limiting  the  time  within  which  the  lessee  might  obtain 
relief.  This  was  effected  by  the  statute  4  Geo.  2,  c.  28,  whereby  it  is  enacted, 
"  that  in  case  the  lessee  or  lessees,  his,  her,  or  their  assignee  or  assignees,  or 
other  person  or  persons  claiming  or  deriving  under  the  said  lease,  should  per- 
mit or  suffer  judgment  to  be  had  and  recovered  on  such  ejectment,  and  exe- 
cution to, be  executed  thereon,  without  paying  the  rent  and  arrears,  together 
with  full  costs,  and  without  filing  any  bill  or  bills  for  relief  in  equity  within 
six  calendar  months  after  such  execution  executed,  then  and  in  such  case,  the 
said  lessee  or  lessees,  his,  her,  or  their  assignee  or  assignees,  and  all  other 
persons  claiming  and  deriving  under  the  said  lease,  should  be  barred  and 
foreclosed  from  all  relief  or  remedy  in  law  or  equity  other  than  by  writ  of 
error  for  reversal  of  such  judgment,  in  case  the  same  should  be  erroneous,  and 
that  the  said  landlord  or  lessor  should  from  thenceforth  hold  the  said  demised 
premises  discharged  from  such  lease." 

The  3rd  section  enacts,  "  that,  in  case  the  said  lessee  or  lessees,  his,  her,  or 
their  assignee  or  assignees,  or  other  person  or  persons  claiming  any  right,  title, 
or  interest  in  law  or  equity,  of,  in,  or  to  the  said  lease,  should,  within  the  time 
aforesaid,  .file  one  or  more  bill  or  bills  for  relief  in  any  court  of  equity,  such  per- 
son or  persons  should  not  have  or  continue  any  injunction  against  the  proceed- 
ings at  law  on  such  ejectment,  Sinless  he,  she,  or  they  should,  within/orfi/  days 
next  after  a  full  and  perfect  answer  should  be  filed  by  the  lessor  or  lessors  of 
the  plaintiff  in  such  ejectment,  bring  into  Court,  and  lodge  with  the  proper 
officer,  such  sum  and  sums  of  money  as  .the  lessor  or  lessors  of  the  plaintiff  in 
the  said  ejectment  should^  in  ,his  or  theix  answer,  swear  to  be  due  and  in 
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arrear,  over  and  above  all  just  allowances,  and  also  the  costs  taxed  in  the  said 
suit,  there  to  remain  till  the  hearing  of  the  cause,  or  to  be  paid  out  to  the 
lessor  or  landlord,  on  good  security,  subject  to  the  decree  of  the  Court ;  and  that, 
in  case  such  bill  or  bills  should  be  filed  within  the  time  aforesaid,  and  after 
execution  should  be  executed,  the  lessor  or  lessors  of  the  ^plaintiff 
should  be  accountable  only  for  so  much,  and  no  more,  as  he,  she,  or  L  ''•'^^J 
they  should' really  and  bonS,  fide,  without  fraud,  deceit,  or  wilful  neglect,  make 
of  the  demised  premises, ,  from  the  time  of  his,  her,  or  their  entering  into  the 
actual  possession  thereof;  and  that,  if  what  should  be  so  made  by  the  lessor 
or  lessors  of  the  plaintiff  should  happen  to  be  less  than  the  rent  reserved 
on  the  said  lease,  then  the  said  lessee  or  lessees,  his,  her  or  their  assignee  or 
assignees,  before  he,  she,  or  they  should  be  restored  to  his,  her  or  their  pos- 
session or  possessions,  should  pay  such  lessor  or  lessors,  or  landlord  or  land- 
lords, what  the  money  so  by  them  made  should  fall  short  of  the  reserved  rent 
for  the  time,  such  lessor  or  lessors  of  the  plaintiff,  landlord  or  landlords, 
should  hold  the  said  lands."     The  4th  section  enacts,  "that,  if  the  tenant  or 
tenants,  his,  her,  or  their  assignee  or  assignees,  do  or  shall  at  any  time  before 
the  trial  in  such  ejectment  pay  or  tender  to  the  lessor  or  landlord,  his  execu- 
tors or  administrators,  or  his,  her,  or  their  attorney  in  that  cause,  or  pay  into 
the  Court  where  the  same  cause  is  depending,  all  the  rent  and  arrears,  together 
with  the  costs,  then  and  in  such  case  all  further  proceedings  in  the  said  eject- 
ment shall  cease  and  be  discontinued." 

The  last  section  abridges  the  power,  which  courts  of  common  law  even  had 
assumed,  of  relieving  the  lessee,  by  staying  proceedings  in  ejectment  at  any 
time  before  execution  executed,  on  payment  of  the  arrears  of  rent  due,  and 
all  costs,  and  in  some  cases  giving  security  for  future  payments;  see  2  Piatt 
on  Leases,  475. 

The  provision  in  the  3rd  section  of  the  Act,  for  payment  into  Court  of  the 
arrears  of  rent  and  the  costs,  applies  only  to  the  case  where  the  tenant  comes 
for  an  injunction  by  which  his  possession  is  to  be  continued,  and  the  landlord 
restrained  from  proceeding  with  his  ejectment.  In  all  those  cases,  if  the 
injunction  is  granted,  the  Court  is  bound  by  the  statute  to  impose  these  terms 
for  the  security  of  the  landlord.  But  if  the  landlord  is  actually  in  possession, 
undisturbed  by  the  interposition  of  the  Court,  and  the  first  application  which 
the  tenant  makes  to  the  Court  for  any  relief  is  made  at  the  hearing  of  the  cause, 
the  statute  does  not  then  apply :  Bowser  v.  Colby,  1  Hare,  126. 

If  the  lessee  is  proceeding  at  law,  not  merely  on  account  of  the  non-pay- 
ment of  rent,  but  also  for  the  breach  of  other  covenants,  against  the  breach 
of  which  equity  does  not  relieve,  he  will  only  be  restrained  from  proceeding 
for  a  breach  of  covenant  for  non-payment  of  rent,  but  he  will  be  allowed  to 
proceed  on  any  other  covenant  against  the  breach  of  which  the  Court  does  not 
relieve:  Davis  v.  West,  12  Ves.  475;  Swanton  v.  Biggs,  Beat.  170. 

*If  the  lessor  can  prove  any  breaches  of  covenant  by  the  lessee  ^^q-^„-, 
other  than  that  for  the  payment  of  rent,  if  breaches  of  such  other  L  J 
covenants  were  proved,  for  which  the  lessee  might  have  been  ejected,  the 


660    PENALTIES. — EORFEITURES. —  LIQUIDATED    DAMAGES. 

Court  will  not  relieve  against  the  breach  of  covenant  for  payment  of  rent: 
Bowser  v.  Colli/,  1  Hare,  109 ;  Eorne  v.  Thompson,  1  Sausse  &  Scul.  615. 

A  court  of  equity  will  relieve  a  lessee  from  a  forfeiture  hy  non-payment  of 
rent,  where  there  is  a  proviso,  that  in  that  case  the  lease  shall  be  void,  as  well 
as  where  there  is  a  mere  power  of  re-entry.  The  legal  effect  in  one  case  is, 
that  if  the  landlord  re-enters,  the  lease  is  determined ;  in  the  other  case  it  is 
determined  without  his  re-entry.  The  contract  of  the  parties  is,  that  in  one 
case  the  lease  shall  not  be  at  an  end  by  the  mere  non-payment  of  rent, 
unless  the  landlord  shall  re-enter,  and  then  it  shall  be  at  an  end;  and  in  the 
other  case,  that  the  non-payment  of  rent  alone  shall  determine  the  lease.  In 
both  cases,  the  same  consequence  is  to  follow,  though  from  different  acts.  In 
both  the  contract  is  the  same,  in  this  sense,  that  there  are  certain  acts  to  take 
place,  which  are  to  determine  the  lease  altogether :  Boioser  v.  Colby,  1  Hare, 
128,  129. 

Under  the  old  law,  when  a  lease  was  forfeited  for  non-payment  of  rent,  the 
Court  used  to  consider  that  the  only  way  relief  could  be  given  was  by  creating 
a  new  lease,  {Taylbr  v.  Km'ght,  4  Vin.  Abr.,  Chan.,  Y.  pi.  31,  p.  406;  Bow- 
ser V.  Colhy,  1  Hare,  130 ;)  and  where  the  mesne  lessor  forfeited  his  lease  for 
non-payment  of  rent,  and  afterwards  took  a  new  lease  from  the  lessor,  he 
might  compel  his  under  lessee  to  take  a  new  lease  for  so  much  of  the  term  as 
was  expired,  with  the  same  covenants  as  in  the  old  lease.  The  statute,  how- 
ever, recognizing  the  right  of  the  tenant  to  be  relieved,  has  dispensed  with 
this  form  of  relief,  by  providing  that  the  lessee,  his  executors,  administrators, 
or  assigns,  should,  upon  a  bill  being  filed,  hold  and  enjoy  the  demised  lands 
according  to  the  lease  thereof  made,  without  any  new  lease.  See  4  G-eo.  2, 
c.  28,  s.  4. 

But  equity  will  not  relieve  against  forfeiture  arising  from  the  breach  of 
covenants,  where  compensation  cannot  be  made;  for  instance,  where  a  for- 
feiture has  been  incurred  by  a  breach  of  a  covenant  to  repair.  Gregory  v. 
Wilson,  9  Hare,  683,  689. 

With  regard,  however,  to- covenants  to  repair,  a  distinction  has  been  taken 
between  covenants  to  repair  generally  and  covenants  to  lay  out  a  specific  sum 
in  a  given  time ;  it  seems,  however,  that  whatever  might  have  been  formerly 
the  practice,  that  courts  of  equity  will,  in  neither  case,  in  the  absence  of  spe- 
cial circumstances,  give  relief.  Lord  Macclesfield,  indeed,  in  Sack  v.  Leonard, 
9  Mod.  90,  relieved  a  tenant  against  a  *verdict  obtained  against  him 
L  ^■'-'^J  in  ejectment,  for  breach  of  a  general  covenant  to  repair,  observing, 
he  could  not  apprehend  what  damage  the  landlord  could  sustain,  if  the  lessee 
suffered  the  buildings  to  be  out  of  repair,  so  as  he  kept  the  main  timber  from 
being  rotten,  and  left  all  in  good  repair  before  the  end  of  the  term;  therefore 
it  was  referred  to  the  Master  to  see  what  damage  was  done  (if  any)  by  non- 
performance of  the  covenants,  and  at  what  time.  And  see  Wehher  v.  Smith, 
2  Vern.  103 ;  S.  C,  1  Eq.  Ca.  Ab.  115,  pi.  14 ;  and  Lord  Erskine,  in  San- 
ders V.  Pope,  12  Ves.  282,  290,  (where,  however,  the  question  was  as  to  a  cove- 
nant to  lay  out  a  specific  sum,)  seems  to  have  thought  that  equity  would 
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relieve  even  in  the  case  of  a  general  covenant  to  repair  merely,  thougli  he 
said  that  it  might  be  a  case  of  very  complicated  consideration  and  much  detail, 
as  to  what  would  put  the  party  in  the  same  situation,  though  even  in  such 
cases  courts  of  equity  had  gone  a  great  way.  The  authority,  however,  of  Web- 
ber V.  Smith  and  Hack  v.  Leonard  has  been  denied  most  strongly,  both  by 
Lord  Eldon  and  Baron  Richards.  See  JBiU  v.  Barclay,  16  Ves.  406 ;  18  Ves. 
61 ;  Bracebridge  v.  Bucldey,  2  Price,  215.  The  opinion  expressed  by  Lord 
Macclesfield,  in  Hach  v.  Leonard,  and  adopted  by  Lord  Erskine,  in  Sanders 
V.  Fope,  12  Ves.  294,  that  if  the  repairs  were  not  done  until  the  close  of  the 
term,  the  landlord  would  have  his  premises  in  better  order  than  if  they  had 
been  done  sooner,  has  been  disapproved  of  by  Lord  Eldon  in  the  strongest 
terms.    "  The  Court/'  said  his  Lordship,  "  is  surely  not  authorized  so  to  deal 

with  contracts It  is  taking  a  prodigious  liberty  with  g,  contract  by 

which  the  tenant  has  undertaken  forthwith  to  repair,  and  to  keep  the  pre- 
mises in  repair  constantly,  in  order  that  the  landlord  may,  during  the  whole 
currency  of  the  term,  have  the  property,  if  returned  upon  his  hands,  in  exactly 
the  state  he  intended.  If  this  doctrine  can  be  maintained  in  general  cases, 
what  is  to  be  said  of  the  case  where,  the  Court  administering  this  species 
of  equity,  the  tenant  has  become  bankrupt  before  the  end  of  the  term,  the 
assignees  refuse  to  take  to  the  lease,  and  the  premises  are  thrown  back  to  the 
lessor  in  a  state  of  utter  non-repair  ?  Would  that  be  anything  like  an  execu- 
tion of  the  contract?  HUIy.  Barclay,  18  Ves.  62. 

With  regard  to  a  covenant  to  lay  out  a  specific  sum  within  a  given  time, 
in  an  early  case  relief  was  refused  on  breach  of  the  covenant,  (^Barker  v. 
HoMen,  1  Vern.  316 ;  S.  C,  1  Eq.  Ca.  Ab.  28,  pL  5 ;)  but  in  Sanders  v. 
Pope,  12  Ves.  282,  Lord  Erskine,  distinguishing  between  a  general  covenant 
to  repair,  and  a  covenant  to  lay  out  a  specific  sum  within  a  given  time,  granted 
the  relief,  as  he  considered  *that  complete  compensation  might  be  p^q,.-, 
made.  In  Sill  v.  Barclay,  16  Ves.  402,  403;  18  Ves.  56,  Lord  L  ^^^-1 
Eldon,  although  he  did  not  expressly  overrule  Sanders  v.  Pope,  for  he  distin- 
guished it  from  that  case  upon  grounds  since  held  immaterial,  refused  relief. 
However,  in  a  case  in  the  Exchequer,  (Bracebridge  v.  Buckley,  2  Price,  200,) 
which  must  be  considered  as  distinctly  overruling  Sanders  v.  Pope,  it  was 
held,  after  an  elaborate  consideration  of  the  authorities  by  Eichards,  B., 
Graham,  B.,  and  Thompson,  C.  B.,  dissentiente  Wood,  B.,  that  a  lessee,  who, 
in  breach  of  a  covenant,  had  omitted  to  lay  out'a  specific  sum  of  money  in  a 
given  time,  was  not  entitled  to  relief  in  equity.  "There  is,  certainly,"  said 
Kichards,  B.,  "  no  direct  authority  against  the  case  of  Sanders  v.  Pope,  but 
both  the  present  Chancellor  (Lord  Eldon)  and  the  Master  of  the  Rolls  (Sir 
W.  Grant)  have  intimated,  by  dicta,  that  they  think  otherwise ;  and  I  think 
the  case  of  Each  v.  Leonard,  does  not  sustain  Lord  Erskine's  decision.  I 
am  of  opinion,  therefore,  that  the  lessor,  in  this  case,  is  entitled  to  repossess 
his  estate,  by  consequence  of  the  non-performance  of  the  covenant. 

"But  the  bill  suggests,  that  the  lessee  will  expend  as  much  money  as  will 
put  the  premises  in  as  good  repair  as  if  the  money  had  been  laid  out  accord- 
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ing  to  the  contract.  In  that  case,  it  must  be  referred  to  the  Master,  to  say 
what  money  would  be  required;  and  the  sum  directed  by  him  to  be  laid  out, 
though  sufficient  at  that  time,  might,  by  a  change  of  circumstances,  become 
insufficient  when  the  repairs  are  in  progress. 

"This  bill  was  filed  in  1809;  now,  if  the  lessee  had  died  insolvent  in  the 
meantime,  and  pending  the  suit,  what  compensation  could  have  been  made 
to  the  lessor?  In  covenants  to  insure,  the  Court  will  not  relieve,  as  has  been 
decided;  and  what  distinction  is  there  in  such  cases  and  the  present?  If 
the  lessee  had  died,  and  repairs  had  become  necessary  again,  must  an  ac- 
tion of  ejectment,  and  another  bill  in  equity,  be  again  resorted  to  ?  But, 
above  all,  how  can  the  thing  sought  be  done  ?  The  lessor  cannot  enter  to 
superintend  the  repairs ;  and  must  the  Master  be  directed  to  do  so?  If  this 
had  not  been  a  long  term,  it  might  by  this  time  have  been  exhausted.  The 
Chancellor  has  said,  the  Court  will  not  superintend  repairs.  The  Master 
cannot :  it  is  impossible.  Lord  Thurlow  thought  a  building  could  not  be 
erected  under  the  superintendence  of  the  Court :  Lucas  v.  Camerford,  (3  Bro. 
C.  C.  166;  1  Ves.  jun.  235.)  Lord  Hardwioke  thought  a  building  might, 
(^City  of  London  v.  Nash,  3  Atk.  512;)  but  both  thought  that  repairs  could 
not  be  carried  on  under  the  direction  of  the  Court.  The  Court,  therefore, 
cannot  give  a  compensation,  ^because  they  have  no  means  of  ascer- 
L  "^  -'  taining  precisely  what  the  compensation  should  be,  or  the  mode  of 
making  it  when  ascertaiued.     If  affidavits  were  adduced,  they  could  not  enable 

the  Court  to  arrive  at  any  conclusion Lord  Erskine's  decision  did  not 

give  satisfaction  in  Westminster  Hall." 

Lord  Eldon,  indeed,  distinguished  Hill  v.  Barclay  from  Sanders  v.  Pojpe, 
on  the  ground  that  in  the  latter  case,  there  had  been  no  demand,  or  notice, 
given  to  repair ;  but  it  was  held,  in  Bracehridge  v.  Buckley,  that,  in  the 
absence  of  any  stipulation  in  the  lease  rendering  a  demand  or  notice  necessary, 
it  is  immaterial ;  for,  as  observed  by  Thompson,  C.  B.,  "  If  a  man  covenant 
to  do  an  act  within  a  certain  time,  no  demand  is  necessary;  and  a  neglect  of 
performance  is  tantamount  to  a  refusal  in  law  :"  2  Price,  213.  In  Hill  v. 
Barclay,  as  observed  by  Graham,  B.,  and  Thompson,  C.  B.,  the  landlord  was 
partly  obliged  to  give  notice  by  the  terms  of  the  covenant,  which,  in  that  re- 
spect, was  particularly  worded  :  2  Price,  228-230. 

It  has  not  been  decided  whether  under  a  general  covenant  to  repair,  notice 
from  the  landlord  to  repair  is  necessary;  it  is,  however,  presumed,  that,  as  it 
is  not  necessary  on  a  covenant  to  insure,  {liolfe  v.  Harris,  2  Price,  206-20^ ; 
Green  v.  Bridges,  4  Sim.  96,)  it  is  immaterial.  See  Hill  v.  Barclay,  18 
Ves.  62 ;  Joh  v.  Bannister,  3  Jur.,  N.  S.  93,  26  L.  J.  (Ch.)  125. 

If,  however,  by  unavoidable  accident,  by  fraud,  by  surprise,  or  ignorance 
not  wilful,  parties  may  have  been  prevented  from  executing  a  covenant  lite- 
rally, a  court  of  equity  will  interfere,  and,  upon  compensation  being  made, 
the  party  having  done  everything  in  his  power,  and  being  prevented  by  the 
means  alluded  to,  will  give  relief:  (per  Lord  Alvanley,  M.  K.,  in  Eaton  v. 
Lyon,  3  Ves.  693 ;)  because,  although  at  law  a  covenant  must  be  strictly  and 
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literally  performed,  in  equity  it  will  suffice  if  it  be  really  and  substantially 
performed  according  to  the  true  intent  and  meaning  of  the  parties,  so  far  as 
circumstances  will  admit.  And  see  Hill  v.  Barclay,  18  Ves.  62,  wbere  Lord 
Eldon  expressly  guards  his  observations,  which  are  strongly  against  relief 
being  granted  in  ordinary  cases,  from  being  taken  to  apply  to  cases  of  acci- 
dent and  surprise;  the  effect  of  the  weather,  for  instance,  in  that  case,  or 
permissive  want  of  repair,  the  landlord  standing  by  and  looking  on.  See 
Eannon  v.  South  London  Waterworks  Company,  2  Mer.  61. 

Upon  this  principle,  the  decision  in  Wing  v.  Harvey,  5  De  Gr.  Mac.  &  G-. 
265,  proceeds.  There  a  life  policy  was  subject  to  a  condition,  making  it  void 
if  the  assured  went  beyond  the  limits  of  Europe  without  license.  An  assignee 
of  the  policy,  on  paying  the  premium  to  *a  local  agent  of  the  Assur-  p^Q,^-, 
ance  Society  at  the  place  where  the  assurance  had  been  effected,  in-  ^  -' 
formed  him  that  the  assured  was  resident  in  Canada.  The  agent  stated  that 
this  would  not  avoid  the  policy,  and  received  the  premiums  till  the  assured 
died.  It  was  held,  by  the  Lords  Justices,  that  the  society  was  precluded  from 
'insisting  on  the  forfeiture.  See  also  Duke  of  Beaufort  v.  Neeld,  12  C.  &  F. 
248. 

But  although  relief  may  be  obtained  in  equity  against  a  forfeiture  where  a 
person  incurring  it  has  been  misled  by  the  person  legally  entitled  to  insist 
upon  it,  a  subsequent  distinct  forfeiture,  where  no  such  excuse  can  be  alleged 
may  be  taken  advantage  of,  as  the  Court  will  have  no  ground  for  its  interfer- 
ence. Thus,  although  relief  may  be  had  in  equity  against  a  forfeiture  of  a 
lease  during  a  period  when  the  landlord  dealt  with  the  tenant  so  as  to  lead 
him  to  suppose  the  forfeiture  would  not  be  insisted  on,  if  a  subsequent  for- 
feiture is  incurred  after  such  dealings  have  ceased,  the  prior  transaction  will 
raise  no  equity  for  relief.     Flattery  v.  Anderdon,  12  Jr.  Eq.  Rep.  218. 

In  the  case  of  a  lunatic's  estate,  relief  will  be  given  to  a  tenant  who  has 
incurred  a  forfeiture,  if  it  were  beneficial  to  the  lunatic  not  to  insist  upon  it. 
Thus,  in  Ex  parie  VaugJian,  T.  &  R.  434,  the  tenant  of  a  lunatic's  estate 
upon  petition  was  relieved  against  an  ejectment  brought  by  the  committee, 
founded  on  a  forfeiture,  by  breach  of  covenant  to  repair.  Fitt  v.  Reynolds 
was  cited  against  the  petition.  But  Lord  Eldon  said,  that  there  were  for- 
feitures arising  from  breaches  of  covenant  against  which  courts  of  equity  could 
not  relieve,  but  which  a  judicious  landlord  would  not  take  advantage  of.  The 
case  which  had  been  cited  would  not  apply  if  the  question  was,  whether  that 
were  a  case  in  which  the  landlord,  acting  from  himself,  would  not  have  taken 
advantage  of  the  forfeiture ;  and  that  care  must  be  taken  not  to  get  rid  of  a 
good  tenant  by  being  too  strict. 

It  is  clear  that  a  court  of  equity  will  not  grant  any  relief  against  proceed- 
ings at  law,  where  a  tenant  has  committed  a  breach  of  covenant  by  omitting 
to  insure,  even  if  he  has  made  a  considerable  expenditure  in  improvements  ; 
and  the  omission  to  insure  is  stronger  against  the  tenant  than  the  omission  to 
repair,  because  in  the  latter  case,  the  landlord  may,  by  exercising  due  vigi- 
lance, see  to  the  observance  of  the  covenant  3  but  in  the  former,  where  the 
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lessee  has  undertaken  to  keep  insured,  the  landlord  must  rely  upon  him  for 
the  fulfilment  of  his  obligation ;  see  Reynolds  v.  Pitt,  19  Ves.  134;  Brace- 
hridge  v.  Buckley,  2  Price,  218;  White  v.  Warner,  2  Mer.  459;  Green  v. 
Bridges,  4  Sim.  96;  Gregory  v.  Wilson,  9  Hare,  683. 

A  covenant,  however,  by  the  lessee  to  insure  the  demised  premises 
L  'J  *in  the  names  of  himself  and  the  lessor,  although  not  literally  per- 
formed, by  an  insurance  in  the  name  of  the  lessor  only,  is  yet  so  far  substan- 
tially performed  for  the  benefit  of  the  lessor,  that  he  could  not  recover  for  a 
breach  of  the  covenant,  th«  stipulation  for  the  insurance  in  tlie  name  of  the 
lessee  being  for  the  exclusive  benefit  of  the  latter,  he  is  at  liberty  to  dispense 
with  it.     Havens  v.  Middleton,  10  Hare,  641. 

Equity  will  not  relieve  a  lessee,  who,  contrary  to  his  covenant,  does  not 
cultivate  land  in  a  husbandlike  manner,  (JEills  v.  Rowland,  4  De  G.  Mac.  & 
G-.  430,)  or  who  carries  on  a  trade  without  a  license,  {Macher  v.  The  Found- 
ling Hospital,  1  V.  &  B.  187  ;)  nor  a  lessee  who  assigns  without  license  ;  "  for, 
he  cannot,"  observes  Lord  Eldon,  "  show  that,  by  the  assignment,  the  lessor 
sustains  no  damage ;  that,  on  the  contrary,  he,  the  lessee,  is  a  beggar,  who 
could  not  pay  the  rent,  and  the  assignee  a  solvent  tenant;  that  the  lessor  is 
therefore  in  a  better  condition,  having  two  persons  answerable  to  him  instead 
of  one  tenant,  under  the  circumstances  I  have  mentioned.  The  answer  is, 
that  the  Court  cannot  estimate  the  damage.  The  fact,  as  it  is  alleged,  may 
be  true  at  this  moment ;  but  the  consideration,  whether  the  lessor  is  to  gain 
or  lose  by  having  a  tenant  put  upon  him,  must  run  through  the  whole  con- 
tinuance of  the  lease  :  it  is  sufficient  that  the  lessor  insists  upon  his  covenant, 
and  no  one  has  a  right  to  put  him  in  a  difi'erent  situation  :"  Hill  v.  Barclay, 
18  Ves.  36  ;  and  see  Wafer  v.  Mocato,  9  Mod.  112  ;  Wadman  v.  Oalcraft,  10 
Ves.  67 ;  Lovat  v.  Lord Ranelagh,  3  V.  &  B.  24  ;  Bracebridgev.  Buckley,  2 
Price,  200,  221.  Upon  the  same  principle,  in  Descarlett  v.  Bennett,  9  Mod. 
22,  Sir  Joseph  Jekyll,  M.  R.,  refused  to  relieve  a  lessee,  who,  contrary  to  a 
particular  covenant  which  he  had  entered  into,  not  to  sufifer  persons  to  make 
use  of  a  way  over  part  of  the  lands  demised,  had  put  up  a  gate  at  the  entrance 
of  the  close,  and  permitted  any  person  to  pass  over  the  way,  requiring  them 
to  pay.  "  For  the  Chancery,"  said  his  Honor,  "  cannot  relieve  the  non-per- 
formance of  a  covenant  or  condition,  the  prejudice  in  breach  of  which  cannot 
be  estimated  by  damages.  This  tends  to  the  prejudice  of  the  inheritance, 
inasmuch  as  it  may  hereafter  amount  to  an  evidence  for  a  prescription  over 
the  close.  The  case  of  an  entry  for  non-payment  of  rent  is  very  different ; 
for  there  the  loss  is  certain,  and  may  be  recompensed  by  damages.  This  has 
been  a  settled  rule  in  equity;"  and  see  Bracehridge  v.  Bnckley,  2  Price,  221, 
where  this  case  is  approved  of. 

Where,  in  public  undertakings,  there  is  a  stipulation  that  share-holders,  on 

non-payment  of  calls,  shall  forfeit  their  shares,  equity,  upon  grounds,  of  public 

r*qien   policj)  ^^^  *from  the  necessity  of  the  punctuality,  in  payment  in 

such  cases,  will  refuse  to  interfere,  and  grant  relief  upon  forfeiture. 

Thus,  in  Sparks  v.  The  Company  of  the  Proprietors  of  the  Liverpool  Water- 
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works,  13  Ves,  428,  Sir  William  Grant.  M.  R.,  refused  to  relieve  against  a 
forfeiture  under  a  bye-law  of  an  incorporated  Company  for  water  works,  which 
provided,  that  the  members  receiving  notice  of  default  in  paying  a  call  should 
.incur  forfeiture  by  non-payment  ten  days  after,  although  the  non-payment 
arose  from  ignorance  of  the  call,  absence  from  town  when  the  notice  was  sent, 
and  other  accidental  circumstances.  "  This  bill,  said  his  Honor,  "  is  founded 
in  forfeiture,  and  upon  the  ground,  that  the  plaintiff  did  not  consider  himself 
as  a  partner,  and  offering  compensation,  and  praying  to  be  relieved  from  the 
forfeiture.  The  parties  might  contract  upon  any  terms  they  thought  fit,  and 
might  impose  terms  as  arbitrary  as  they  pleased.  It  is  essential  to  such 
transactions.  This  struck  me  as  not  like  the  case  of  individuals.  If  this 
species  of  equity  is  open  to  parties  engaged  in  these  undertakings,  they  could 
not  be  carried  on.  It  is  essential  that  the  money  should  be  paid,  and  that 
they  should  know  what  is  their  situation.  Interest  is  not  an  adequate  com- 
pensation, even  among  individuals,  much  less  in  these  undertakings.  In 
particular  cases  interest  might  be  a  compensation,  but  in  the  majority  of  cases 
it  is  no  compensation,  from  the  uncertainty  in  which  they  may  be  left.  The 
effect  is  the  same,  whether  money  has  been  paid  or  not.  Thoy  know  the  con- 
sequence ;  the  party  making  default  is  no  longer  a  member ;  but  if  a  party 
can  in  equity  enter  into  a  discussion  of  the  circumstances,  each  may  bring  his 
suit.  They  must  remain  a  considerable  time,  to  see  whether  a  suit  will  be 
begun,  and  before  the  suit  can  be  decided.  They  do  not  know  when  any 
member  will  sue.  If  a  bill  is  to  be  permitted,  there  cannot  be  any  certainty 
that  every  member  who  has  made  default  may  not  file  a  bill.  Can  the  Court 
impose  ar  limitation  of  the  period  when  bills  may  be  filed  ?  If  the  Court  ever 
began  to  deal  with  these  cases,  the  number  must  be  infinite.  This  is  the 
mode  which  a  party  has  to  withdraw  from  a  losing  concern.  Why  is  not  this 
equity  open  to  contractors  for  the  government  loans  ?  Why  may  not  they 
come  here  to  be  relieved,  when  they  have  failed  in  making  their  deposit  ? 
And  if  they  could  have  relief,  how  could  government  go  on  ?  It  would  be 
just  as  dif&cult  for  these  undertakings  to  go  on.  If  compensation  cannot  be 
effectually  made,  it  ought  not  to  be  attempted.  It  would  be  hazardous  to 
entertain  such  a  bill.  Accident  here  is  only  the  want  of  precaution.  The 
plaintiff  did  not  inform  himself  of  the  orders  and  rules  of  *the  Com-  r^gj^g-j 
pany.  It  was  easy  for  the  plaintiff  to  direct  the  secretary  to  send  the' 
notices  as  he  pleased.  The  Court  cannot  relieve  against  such  accidents. 
The  plaintiff  ought  to  have  taken  all  due  pains  to  inform  himself."  His  Honor 
afterwards  mentioned  a  late  instance  in  Ireland  of  a  person  who,  after  having 
paid  some  instalments  on  a  loan,  neglected  to  make  a  further  payment,  and 
forfeited  the  instalments  he  had  paid.  He  petitioned  Parliament  for  relief, 
but  without  success.  With  reference  to  this  case,  Mr.  Eden,  in  his  work  on 
Injunctions,  p.  22,  note  (6),  observes,  that  there  is  a  case  in  the  Hargrave  MSS., 
in  which  Lord  Harcourt  relieved  a  member  of  a  benefit  society  against  a  for- 
feiture incurred  by  neglecting  to  pay  the  weekly  instalments ;  but  that  the 
reasoning  of  Sir  W.  Grant  is  so  conclusive  and  satisfactory,  that  it  is  probable, 
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if  the  question  should  ever  be  agitated  again,  that  his  decision  would  be 
adhered  to.  See  Prendergast  v.  Turton,  1  Y.  &  0.  0.  C.  98,  110,  111,  112 ; 
Naylor  v.  South  Devon  Railway  Company,  1  De  G.  &  Sm.  32  ;  Siidlow  v. 
The  Dutch  Rhenish  Railway  Company,  21  Beav.  43. 

The  principle  applicable  to  cases  of  contract  between  the  parties,  is  not 
applicable  to  the  provisions  of  an  Act  of  Parliament  or  conditions  in  law. 
For  although,  as  we  have  seen,  in  cases  of  contract  between  parties,  equity 
will  often  relieve  against  penalties  and  forfeitures,  where  compensation  can 
be  granted,  relief  against  the  provisions  of  a  statute  can  never  be  given  : 
Keating  v.  Sparrow,  1  Ball  &  B.  367,  373,  374 ;  and  it  seems,  that  in  the 
absence  of  any  fraud  or  acquiescence  on  the  part  of  the  lord,  the  Court,  as 
was  decided  in  the  principal  case,  cannot  relieve,  in  the  case  of  the  forfeiture 
of  customary  estates  and  copyholds,  by  acts  of  the  tenant,  contrary  to  the  con- 
tract imposed  upon  him  by  the  law :  Sill  v.  Barclay,  18  Ves.  64.  See, 
however,  and  consider  the  cases  cited  in  the  principal  case  of  Peachy  v.  Duke 
of  Somerset,  in  which  relief  was  granted. 

As,  on  the  one  hand,  a  court  of  equity  will  give  a  person  relief  against  a 
penalty,  where  it  is  only  intended  to  secure  the  performance  of  the  contract, 
so,  on  the  other  hand,  it  will  not  permit  him  to  resist  specific  performance  of 
the  contract,  by  electing  to  pay  the  penalty.  Where,  however,  the  real  in- 
tent of  the  contract  is,  that  a  person  may,  if  he  chooses,  do  certain  acts,  upon 
payment  of  an  additional  sum  of  money,  in  such  case,  as  the  agreement  for 
payment  of  an  additional  sum  is  not  intended  to  secure  the  performance  of 
any  other  contract,  but  is  a  contract  which  the  parties  are  at  liberty  to  make, 
a  court  of  equity  will  neither  relieve  him  from  payment  of  the  additional  sum 
r^qpon  agi"eed  upon,  on  doing  such  acts,  although  it  may  bear  the  ^appearance 
of  a  penalty,  nor,  on  the  other  hand,  will  it  compel  him  to  abstain  from 
them.  The  principle  upon  which  the  Court  acts  is  sufficiently  clear,  though 
its  application,  which,  in  fact,  depends  upon  the  construction  of  the  contract, 
is  often  attended  with  some  difficulty.  It  is  well  explained  by  Lord  St.  Leo- 
nards, in  an  important  case.  "  The  general  rule  of  equity,"  he  observes,  "  is, 
that,  if  a  thing  be  agreed  upon  to  be  done,  though  there  is  a  penalty  annexed 
to  secure  its  performance,  yet  the  very  thing  itself  must  be  done.  If  a  man, 
for  instance,  agree  to  settle  an  estate,  and  execute  his  bond  for  £600,  as  a 
security  for  the  performance  of  his  contract,  he  will  not  be  allowed  to  pay  the 
forfeit  of  his  bond  and  avoid  his  agreement,  but  he  will  be  compelled  to  settle 
the  estate  in  specific  performance  of  his  agreement.  So,  if  a  man  covenant 
to  abstain  from  doing  a  certain  act,  and  agree,  that,  if  he  do  it,  he  will  pay  a 
sum  of  money,  it  would  seem  that  he  will  be  compelled  to  abstain  from  doing 
that  act;  and,  just  as  in  the  converse  case,  he  cannot  elect  to  break  his 
engagement  by  paying  for  his  violation  of  the  contract.  .  .  .  The  question 
for  the  Court  to  ascertain  is,  whether  the  party  is  restricted  by  covenant  from 
doing  the  particular  act,  although  if  he  do  it,  a  payment  is  reserved;  or  whether, 
according  to  the  true  construction  of  the  contract,  its  meaning  is,  that  the  one 
party  shall  have  a  right  to  do  the  act,  on  payment  of  what  ts  agreed  upon  as  an 
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equivalent.  If  a  man  let  meadow  land  for  two  guineas  an  acre,  and  the  con- 
tract IS,  that  if  the  tenant  choose  to  employ  it  in  tillage,  he  may  do  so,  paying 
an  additional  rent  of  two  guineas  an  acre,  no  doubt  this  is  a  perfectly  good 
and  unobjectionable  contract;  the  breaking  up  the  land  is  not  inconsistent 
with  the  contract,  which  provides,  that  in  case  the  act  is  done,  the  landlord 
is  to  receive  an  increased  rent :"  French  v.  Macale,  2  D.  &  War.  274. 

That  a  person  must  perform  an  agreement,  whether  to  do. or  refrain  from 
doing  a  particular  act,  where  the  intent,  although  there  be  a  penalty  annexed, 
is  to  secure  its  performance,  see  Howard  v.  Ho'phyns,  2  Atk.  371 ;  GhilUner  v. 
CMlHner,  2  Y^.  528 ;  City  of  London  y.  Pugh,  4  Bro.  P.  C.  395,  Toml. 
edit. ;  Hardy  v.  Martin,  1  Cox,  26 ;  Rwper  v.  Bartholomew,  12  Price,  796 ; 
Logan  Y.  Wienholt,  1  C.  &  P.  611;  French  Tf.  Macale,  2  D.  &  War.  269; 
Garden  v.  Butler,  1  Hayes  &  J.  112. 

As  before  observed,  we  must  carefully  distinguish  between  the  cases  where 
the  penalty  is  merely  for  the  purpose  of  securing  the  performance  of  the 
agreement,  and  those  cases  where  a  sum  is  agreed  upon  by  the  parties,  to  be 
paid  as  the  price  for  doing  or  refraining  from  doing  a  certain  act.  Thus, 
*where,  in  leases,  a  person  covenants  not  to  do  an  act,  as  to  plough  |-:(:q(,-i-i 
pasture  land,  or  to  cease  to  reside  on  the  premises,  but  if  he  does,  to  ^ 
pay  an  additional  rent,  a  court  of  equity  will  look  upon  the  additional  rent 
not  as  a  penalty,  but  as  liquidated  damages  fixed  upon  by  the  parties,  and 
will  not  give  relief.  Eol/e  v.  Peterson,  2  Bro.  P.  C.  436,  Toml.  edit.,  is  the 
leading  case  on  this  subject.  There  the  lessee  covenanted  not  to  plough  up 
any  of  the  ancient  meadow  or  pasture  ground ;  and  if  he  did,  to  pay  an 
additional  rent  of  £b  per  acre.  Lord  Camden  looked  upon  the  additional  rent 
as  a  penalty,  and  decreed  that  the  tenant  should  be  relieved,  and  directed  an 
issue  quantum  damnificatus  ;  but  the  House  oft  Lords  overruled  the  decree. 
Of  this  case  it  has  been  well  marked  by  Lord  Eosslyn,  in  Hardy  v.  Martin, 
1  Cox,  27,  "  that  it  was  the  demise  of  land  to  a  lessee  to  do  with  it  as  he 
thought  proper ;  but  if  he  used  it  in  one  way,  he  was  to  pay  one  rent,  and  if 
in  another,  another ;  that  is  a  different  case  from  an  agreement  not  to  do  a 
thing,  with  a  penalty  for  doing  it."  And  see  Ponsonhy  v.  Adams,  2  Bro. 
P.  G.  431,  Toml.  edit. 

And  upon  the  principle,  that,  the  real  meaning  in  such  a  contract  is,  that 
a  party  may  do  a  particular  act  upon  payment  of  an  additional  sum,  the  court 
of  equity  has  properly  refused  to  restrain,  by  injunction,  the  person  from 
doing  the  act  by  which  the  additional  sum  becomes  payable.  Thus,  in  Wood- 
loard  V.  Gyles,  2  Vern.  119,  the  plaintiff  let  a  farm  to  the  defendant  at  an 
annual  rent,  and,  part  of  it  being  pasture  land,  covenanted,  amongst  other 
things,  not  to  break  up  or  plough  any  part  of  it;  and  if  he  did  plough  any 
part  of  it,  he  would  pay  after  the  rate  of  20s.  an  acre.  But  the  Court  held, 
that  the  parties  had  themselves  set  a  price  for  ploughing,  and  therefore  would 
not  grant  any  injunction,  and  declared  that,  if  the  defendant  were  plaintiff 
against  paying  the  20s.  per  acre  for  ploughing,  they  would  not  relieve  him. 
And  see  Forhes  v.  Carney,  Wallis,  Eep.  by  Lyne,  38 ;  and  Jones  v.  Green, 
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3  Y.  &  J.  298.     See  Sainter  v.  Ferguson,  1  Mac.  &  G.  286  ;  7  C.  B.  716 ; 
Cass  V.  Thompson,  5  W.  R.  289. 

And  upon  the  principle  that  stipulated  damages  are  not  in  the  nature  of  a 
penalty,  a  person  who  by  doing,  or  abstaining  from  doing  an  act,  which  under 
his  contract  subjected  him  to  the  payment  of  such  damages,  would  not  be 
able  to  protect  himself  against  discovery.  Thus,  in  Jones  v.  Green,  3  Y.  & 
J.  289,  by  an  indenture  a  farm  and  lands  were  demised  to  a  tenant  at  a  yearly 
rent,  and  also  under  and  subject  to  certain  yearly  payments,  in  case  the  tenant 
should  not  crop,  manure,  and  manage  the  farm  in  manner  therein  specified 
r*C)9'?1  ^^^  covenanted  ;  and  also  in  case  the  tenant,  in  the  *last  three  years 
of  the  term,  should  sow  more  than  70  acres  of  clover  in  one  year,  the 
additional  rent  of  £10  an  acre  for  every  acre  above  seventy  acres  for  the  re- 
sidue of  the  term.  It  was  held,  that  the  additional  rents  were  in  the  nature 
of  liquidated  damages,  and  not  of  penalties ;  and  therefore,  on  a  bill  filed  by 
the  landlord  for  a  discovery  of  breaches  of  the  covenants,  in  aid  of  an  action 
at  law,  a  plea  that  the  discovery  might  subject  the  tenant  to  penalties  was 
overruled. 

And  the  Court  will  not  infer,  from  the  fact  of  the  additional  sum  reserved 
upon  doing  or  not  doing  a  particular  thing  being  disproportioned  to  the 
damage  which  results  therefrom,  that  it  is  in  the  nature  of  a  penalty.  See 
Chilliner  v.  ChilUner,  2  Ves.  528;  Roi/  v.  Duke  of  Beaufort,  2  Atk.  190; 
Logan  v.  Wienholt,  1  C.  &  F.  611 ;  and  sec  French  v.  Macale,  2  D.  &  War. 
-  280,  disapproving  of  Burne  v.  Madden,  L.  &  G.  t.  Plunk.  493. 

The  Court  may,  however,  relieve  against  the  additional  rent,  if  the  landlord 
has  acquiesced  in  the  acts  of  the  tenant ;  but  it  must  be  remembered  that  it 
will  not  in  general  interfere  against  the  legal  effect  of  a  covenant :  there  must 
be  fraud,  such  as  acquiescing  for  a  benefit  to  arise  from  taking  advantage  of 
the  breach,  or  giving  reason  to  suppose  that  there  would  not  be  any  inter- 
ference. See  Barret  v.  Blagrave,  6  Ves.  104 ;  Williams  v.  Earl  of  Jersey, 
Cr.  &  Ph.  91 ;  Dann  v.  Spurrier,  7  Ves.  231 ;  Jackson  v.  Cator,  5  Ves. 
688  ;  Macher  v.  The  Foundling  Hospital,  1  V.  &  B.  188  ;  Hume  v.  Kent,  1 
Ball.  &  B.  188 ;   Gerrard  v.  O'Reilly,  2  C.  &  L.  165  ;  3  D.  &  War.  414. 

Upon  this  principle  partly,  Lord  Hardwicke  appears  to  have  decided  in 
Boy  V.  The  Duhe  of  Beaufort,  2  Atk.  108. 

We  have  hitherto  considered  cases  with  regard  to  forfeiture,  where  a  legal 
relation,  as  that  of  lessor  and  lessee,  existing  between  the  parties,  the  remedy 
of  the  former  to  enforce  the  forfeiture  is  at  law.  Where,  however,  there  is  a 
mere  contract  for  a  lease,  which  can  only  be  enforced  in  equity,  how  far  will 
a  court  of  equity  interfere  on  behalf  of  the  lessee  where  there  have  been  acts 
on  his  part,  which  if  the  lease  had  been  granted  according  to  the  contract, 
would  amount  to  a  forfeiture  at  law  ?  It  seems  that  where  a  lessee  has  done 
such  acts,  the  courts  of  equity,  in  the  exercise  of  their  discretion,  will  refuse 
specific  performance  of  the  contract  upon  a  bill  filed  by  the  lessee,  for  it  would 
be  useless  to  require  the  execution  of  a  lease  when  it  might  be  immediately 
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determined.    Gourlay  v.  JTie  Duke  of  Somerset,  1  V.  &  B.  68,  72  ;  Gregory  t. 
Wilson,  9  Hare,  683,  687 ;  Lewis  y.  Bond,  18  Beav.  85. 

A  strong  case,  however,  is  necessary  to  be  made  on  the  part  of  the  defen- 
*dant,  for  the  Court,  in  refusing  specific  performance,  prevents  the  r^noQ"] 
question  of  forfeiture  from  being  tried  at  law ;  and  therefore,  before 
it  refuses  its  interference,  it  ought  to  be  well  satisfied  that  there  has  been  a 
forfeiture  on  which  an  ejectment  cpuld  be  maintained  :  per  Sir  George  Turner, 
V.  C,  9  Hare,  691. 

Where  specific  performance  of  an  agreement  for  a  lease  is  decreed,  not- 
withstanding it  is  doubtful  whether  breaches  of  covenant  have  not  taken 
place  which  would  enable  the  lessor  to  re-enter,  the  Court  will  direct  the 
lease  to  be  dated  at  a  period  antecedent  to  the  alleged  breaches,  and  will  re- 
quire from  the  plaintiiGE'  an  undertaking  to  admit  in  any  action  that  the  lease 
was  executed  on  the  day  of  its  date.     Pain  v.  Coombs,  1  De  G.  &  J.  34. 

Where  there  is  no  clause  of  re-entry  for  breach  of  a  covenant,  as,  for  in- 
stance, a  breach  of  a  covenant  to  repair,  the  Court  will  not  refuse  specific 
performance  of  a  covenant  to  renew  a  lease,  merely  because  there  is  a  breach 
of  the  covenant  to  repair,  for  the  lessor  may  recover  damages  at  law  for  the 
breach.     Save  v.  Burges,  5  W.  K.  585. 

Specific  performance  will  be  decreed  of  a  contract  to  sell  the  fee  where  it  is 
independent  of  a  contract  to  grant  a  lease,  a  forfeiture  of  which  has  been  in- 
curred by  the  acts  of  the  plaintiff,  although  the  two  contracts  may  be  con- 
tained in  the  same  instrument.  Thus,  in  Green  v.  Low,  22  Beav.  625,  the^ 
defendant  agreed  to  grant  a  lease  of  a  plot  of  ground  to  the  defendant  upon 
his  building  a  villa  of  a  certain  value  thereon,  which  he  was  to  keep  insured 
in  the  joint  names  of  himself  and  the  defendant  in  a  particular  office.  And 
it  was  also  agreed,  that  if  the  plaintiff  should  not  perform  the  agreement  on 
his  part,  the  agreement  for  a  lease  was  to  be  void,  and  that  the  defendant 
might  re-enter.  The  agreement  contained  a  further  stipulation,  according  to 
which  the  plaintiff  was  to  have  the  option  of  purchasing  the  fee  within  two 
years.  The  plaintiff  erected  the  villa  but  insured  in  the  wrong  office,  and  in 
his  own  name  only.  It  was  held  by  Sir  John  Romilly,  M.  E.,  that  the  right 
to  purchase  being  independent  of  the  right  to  a  lease,  the  plaintiff  was 
entitled  to  specific  performance  of  the  contract  to  sell  to  him  the  fee. 


Nothing  is  better  settled,  than  that  legally  incurred  by  the  oppo  ite  party ; 
whenever  the  injury  inflicted  by  a  Eachett  v.  Alcoch,  1  Call,  463  ;  Wal- 
breach  of  contract,  is  susceptible  of  her  v.  Wheeler,  2  Conn.  299 ;  Bow- 
being  compensated,  equity  will  re-  en  v.  Bowen,  20  Id.  127.  Law  and 
strain  the  injured  party  from  recover-  equity  both  regard  interest  as  a  com- 
ing more  than  a  fair  compensation,  pensation  for  the  injury  inflicted  by 
and  will  prevent  him  from  exacting  delay  in  the  payment  of  a  debt;  and 
or  enforcing  a  penalty  or  forfeiture,  the  statutes  of  most  countries  regu- 
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late  the  amount  of  this  compensation, 
and  forbid  the  creditor  to  stipulate 
for  anything  more;    Orr  v.   Church- 
hill,  1  H.  Bl.  227,  232 ;    Walker  v. 
Wheeler,    2    Conn.    299 ;    Bowen  v. 
Bowen,  20  Id.  127 ;  Hughes  v.  Fisher, 
Walker,  516 ;   Deforest  v.   Bates,   1 
Edwards,  Ch.  394.      This  principle 
is  extended  and  applied  by  chancery, 
to  cases  not  within  positive  law,  and 
relief   afiForded   against  penalties   or 
forfeitures,  incurred  by  the  non-pay- 
ment of  money  at  a  day  certain,  on 
the  tender  of  the  sum  originally  due 
with  interest;    Walling  v.  Aiken,  8 
M'Mullin,  Eq.  1 ;   Skinner  v.  Day- 
ton, 2  Johnson,  Ch.  535 ;  17  John- 
son, 339 ;  Hart  v.  Homiller,  8  Harris, 
248;  Welster  y.   Shipwith,  4  Cush- 
man,  341;    and  the  law  now  pursues, 
on  this  point,  a  course  closely  analo- 
gous  to  that  of    equity;    Atkins  v. 
Chilson,  11  Metcalf,  112;    Sanborn 
V.  Woodman,  5  Gushing,  36;   Stone 
V.  Ellis,  9  Id.  95 ;  1  Smith,  Leading 
Cases,  96,  5th  Am.  ed.     On  the  other 
hand,   relief  will   seldom    be   given 
against  a  forfeiture  incurred  by  the 
non-performance  of  a  collateral   act, 
however  trivial,  which  is  insusceptible 
of  admeasurement,  and  therefore   of 
compensation ;  Hutchinson  v.  M'Nutt, 
1  Hammond,  14 ;  Dunklee  v.  Adams, 
20. Vermont,  415;  unless  some  spe- 
cial ground  is  shown  to  justify  inter- 
ference, or  there  is  reason  to  believe, 
that  the  forfeiture  was  intended  mere- 
ly in  terrorem,  and  was  not  meant  to 
be  actually  enforced.   Thus,  in  Faunce 
v.  Burke,  4   Harris,   469,   a   stipu- 
lation, that  the  decision  of  the  en- 
gineer of  a  railroad  should  be  conclu- 
sive on  all  questions  between  a  con- 
tractor and  sub-eontractor,  on  the  line 
of  the  road,  and  that  if  he  should  de- 


cide that  the  work  done  by  the  sub- 
contractor was  not  in  accordance  with 
the  terms  of  the  contract,  or  did  not 
proceed  with  sufficient  rapidity,  the 
latter  should  lose  all  right  to  go  on 
with  the  job,  and  forfeit  twenty  per 
cent,  of  the  amount  due  for  what  had 
been  accomplished,  was  held  to  be  in 
the  nature  of  liquidated  damages,  and 
not  a  penalty  which  could  be  refused 
by  the  law,  or  set  aside  by  equity.  And 
it  seems  to  be  admitted,  that  no  relief 
can  be  given  against  the  breach  of  a 
condition  precedent,  even  when  the 
breach  is  one  which  admits  of  com- 
pensation ;  Barrett  v.  The  Pasump- 
sit  Turnpike  Co.,  15  Vermont,  757; 
I'he  City  Bank  of  Baltimore  v. 
Smith,  3  Gill  &  Johnson,  265 ;  Wells 
V.  Smith,  2  Edwards,  Ch.  226;  Ro- 
binson V.  Cropsey,  lb.  138. 

Although  these  distinctions  may 
appear  somewhat  technical,  they  are 
the  best  which  the  nature  of  the  case 
admits  of.  There  is  no  doubt,  that 
so  far  as  the  rule  which  forbids  a  cre- 
ditor to  recover  anything  more  than 
interest,  for  a  delay  in  the  payment 
of  principal,  rests  on  the  assumption, 
that  interest  is  a  sufficient  compensa- 
tion for  his  disappointment,  it  must, 
as  Lord  Eldon  intimated,  often  dif- 
fer widely  from  truth,  if  not  from  jus- 
tice; Henry  v.  Tupper,  8  Williams, 
350 ;  ante,  657,  665.  But  although 
it  may  sometimes  fall  short  of  the 
equity  at  which  it  aims,  there  are 
many  instances  in  which  it  is  neces- 
sary to  prevent  oppression.  It  is 
thoroughly  well  settled  in  chancery, 
and  is  now  adopted  by  the  courts  of 
common  law,  whenever  the  question 
in  dispute  is  one  of  damages,  although 
recourse  must  still  be  had  to  equity, 
for  relief  against  the  forfeiture  of  an 
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estate  in  land ;  Kemhle  v.  Farren,  6 
Bing.  141 ;  Davies  v.  Penton,  6  B. 
&  C.  216;  Horner  v.  Flintoff,  9  M. 
&  W.  678 ;  Taylor  v.  Sandiford,  7 
Wheaton,  13 ;  Spencer  v.  Tilden,  5 
Cowen,  144;  Perkins  v.  Lyman,  11 
Mass.  76 ;  Merrill  v.  Merrill,  15  Id.  * 
488. 

But  it  is  equally  well  settled,  tliat 
when  the  default  consists  in  the  non- 
performance of  an  act  in  pais,  which 
does  not  admit  of  exact  compensation, 
so  that  equity  cannot  place  the  party 
injured  by  the  breach  in  the  position 
that  he  would  have  held,  had  the  con- 
tract been  performed,  it  will  refuse  to 
interfere  altogether,  and  will  leave  the 
parties  to  get  on  as  they  can  at  law ; 
JDunklee  v.  Adams,  20  Vermont,  415. 
And  it  is  peculiarly  averse  to  inter- 
fering, where  the  default  has  been 
wilful,  and  not  the  result  of  inability 
or  inattention;  Baxter  v.  Lansing, 
7  Paige,  350 ;  Clarke  v.  Drake,  8 
Chandler,  253  ;  Skinner  v.  Dayton,  2 
Johns.  Ch.  326;  Eorsburg  v.  Baker, 
1  Peters,  236;  The  Ottawa  Plank 
Road  Co.  V.  Murray,  15  Illinois,  336. 
Thus  it  has  been  repeatedly  held  in 
England,  and  would  seem  well  settled 
in  the  United  States,  that  equity  will 
not  relieve  against  a  forfeiture  incur- 
red by  the  breach  of  a  condition  not  to 
assign  in  a  lease ;  Gregory  v.  Wilson, 
9  Hare,  683 ;  Green  v.  Bridges,  4  Sum- 
ner, 96 ;  Wilson  v.  Wilson,  14  C.  B.  616. 
And  it  was  said  in  Baxter  v.  Lan- 
sing, that  a  tenant  who  forfeits  his 
estate  by  cutting  down  timber  trees 
in  violation  of  his  lease,  will  not  be 
aided  by  equity  to  escape  from  the 
consequences  of  his  own  wrong. 

In  the  recent  case  of  Henry  v. 
Tupper,  3  Williams,  358,  the  Court 
seems  to  have  inclined  to  the  opinion, 


that  relief  will  generally  be  afforded 
by  chancery,  unless  the  default  has 
been  the  result  of  unwillingness,  as  dis- 
tinguished from  mere  inability  to  per- 
form ;  and  set  aside  a  forfeiture,  which 
had  been  incurred  by  a  failure  to 
comply  with  a  condition,  to  furnish  the 
grantor  with  specific  articles  for  his 
support  and  maintenance,  and  to  per- 
form a  variety  of  acts  for  his  benefit. 
The  decision  thus  made  was  sustained 
by  a  reference  to  the  case  of  Ackston 
V.  Raymond,  9  Vermont,  420,  and  ad- 
mitted to  be  at  variance  with  the  views 
expressed  in  Dunkler  v.  Adam,s,  20 
Vermont,  451,  where  relief  had  been 
refused  under  circumstances  nearly 
of  the  same  nature.  A  condition  for 
the  payment  of  a  stipulated  price  or 
value  in  merchandise,  or  services  for 
the  maintenance  of  the  grantor  or  for 
any  other  purpose,  may  no  doubt  be 
relieved  against,  because  it  affords  a 
measure  of  value  and  consequently  of 
compensation ;  but  it  is  diiEoult  to 
see  on  what  principle  chancery  can 
interfere  when  the  services  are  speci- 
fic, and  there  is  nothing  to  show  that 
they  were  to  be  rendered  in  lieu  of 
money,  or  to  give  the  right  to  substi- 
tute money  for  them. 

It  has,  however,  been  said,  and 
would  seem  to  be  true,  that  when 
equity  cannot  relieve  against  the  con- 
sequences of  a  breach  of  condition, 
it  will  stand  neutral,  and  will  not 
lend  its  aid  to  enforce  a  forfeiture  as 
such  under  any  circumstances ;  The 
Michigan  Bank  v.  Hammond,  1 
Douglass,  527;  and  especially  when 
incurred  by  the  default  of  others,  and 
not  of  the  party  against  whom  it  is 
sought  to  be  enforced.  Livingston  v. 
Tompkins,  4  Johnson,  Ch.  415.  And 
on  the  other  hand,  when  a  condition 


672    PENALTIES. — FORFEITURES. —  LIQUIDATED    DAMASES. 


partakes  of  the  nature  of  a  trust,  and 
is  designed  for  the  benefit  of  a  third 
person,  equity  may  pass  beyond  the 
rule  of  the  common  law,  which  con- 
fines the  remedy  to  the  grantor  and 
his  heirs,  and  render  it  effectual  in 
behalf  of  those  who  are  interested  in  • 
its  fulfilment,  not  by  exacting  a  pen- 
alty for  the  breach,  but  by  compelling 
performance  :  Leach  v.  Leach,  4  In- 
diana, 628  ;  1  Smith,  Leading  Cases, 
5  Am.  ed. 

Provisions  are  frequently  inserted 
in  bonds  and  mortgages,  advancing 
the  period  for  the  payment  of  prin- 
cipal, in  case  of  default  in  the  pay- 
ment of  interest,  and  were  formerly 
treated  as  penalties,  for  which  relief 
would  be  afforded  in  equity.  Thus, 
where  a  bond  was  conditioned  for  the 
payment  of  $7000,  in  two  years,  with 
a  proviso,  that  if  the  interest  were 
not  paid  regularly,  the  principal 
should  become  due  at  once,  the_  pro- 
viso was  held  to  be  a  mere  penalty, 
against  which  equity  would  relieve  on 
the  payment  of  all  arrears  of  interest ; 
3Iayo  V.  Jiidah,  5  Munford,  495 ; 
Bonafous  v.  Ryhot,  3  Burrow,  1370. 
But  it  was  said  that  if  the  principal 
had  been  payable  immediately,  with 
a  provision  for  further  time,  in  case 
the  interest  were  paid  punctually,  re- 
lief would  not  have  been  afforded 
against  the  consequences  of  a  default. 
This  distinction,  however,  which  was 
too  thin  to  stand,  has  been  overruled 
in  the  more  recent  cases,  which  de- 
cide that  such  stipulations  are  not  to 
be  regarded  in  the  light  of  penalties, 
but  as  component  parts  of  the  con- 
tract, and  are  therefore  valid,  both 
under  the  general  principles  of  equity, 
and  the  more  limited  remedial  provi- 
■«)ons  of  the  statute  8  &  9  Wm.  3,  c. 


11,  as  administered  at  law.  Jones  v. 
Thomas,  5  B.  &  Ad.  40 ;  The  People 
V.  The  Superior  Court  of  New  York, 
19  Wend.  104;  Noyes  v.  Clark,  7 
Paige,  179  ;  The  Ottawa  Plank  Road 
Company  v.  Murray,  15  Illinois,  337. 
Thus,  in  the  recent  case  of  Baldwin  v. 
Van  Vorst,  2  Stockton,  Ch.  577,  where 
the  question  arose  on  a  condition  for 
payment  in  ten  years,  but  with  a  pro- 
viso, that  if  the  interest  were  not  paid 
punctually,  the  whole  debt  should  be 
due  and  payable  at  once,  the  Court 
refused  to  relieve  against  a  forfeiture 
incurred  by  the  non-payment  of  in- 
terest, on  the  ground  that  the  parties 
had  made  time  of  the  essence  of  the 
contract,  and  that  equity  could  not 
interfere  without  doing  violence  to  the 
spirit  as  well  as  the  letter  of  their 
agreement.  Care  must,  however,  be 
taken  in  every  such  instance,  to  see 
that  the  consequences  of  the  forfeiture 
are  limited  to  the  acceleration  of  the 
time  of  payment,  because  if  the  effect 
of  the  stipulation  be  to  render  a 
greater  sum  payable  in  lieu  of  a  less, 
the  whole  will  be  viewed  as  a  penalty, 
and  relief  given  on  the  payment  of 
interest,  as  a  compensation  for  the 
delay,  in  addition  to  so  much  of  the 
principal  as  would  have  been  due, 
had  no  default  happened;  and  hence 
a  covenant  for  the  payment  of  a  gross 
sum  by  instalments,  cannot,  it  has 
been  said,  be  coupled  with  a  condi- 
tion that  on  default  in  the  payment 
of  any  instalment,  the  whole  shall  be 
payable  at  an  earlier  period  than  that 
fixed  in  the  first  instance,  because 
this  would  virtually  increase  the 
amount,  by  the  sum  which  ought  to 
have  been  discounted :  Tiernan  v. 
Ilmman,  16  Illinois,  400.  But  it 
would  seem  questionable  whether  this 
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argument  can  be  applicable,  unless  the 
instrument  would  have  been  usurious, 
had  the  whole  debt  been  made  pay- 
able at  once,  in  the  first  instance; 
for  otherwise,  the  agreement  that  it 
shall  be  paid  by  instalments,  is  for 
the  benefit  of  the  debtor,  and  may  be 
coupled  with  any  condition  which  the 
parties  think  proper. 

The  ground  on  which  equity  re- 
lieves against  penalties  and  forfeitures 
seems  to  be,  that  the  object  of  enter- 
ing into  a  contract,  must  be  presumed 
to  be  its  fulfilment,  and  not  the  in- 
fliction of  an  injury  on  one  side,  nor 
the  acquisition  of  a  collateral  advan- 
tage on  the  other;  and  consequently 
that  when  this  object  is  frustrated, 
the  intention  of  the  parties  is  best 
carried  out,  by  substituting  an  equi- 
valent in  its  stead,  and  not  by  en- 
forcing a  recovery  different  in  nature, 
or  excessive  in  value.  It  was  on  this 
ground,  that  equity  first  interfered  in 
the  case  of  mortgages,  by  holding, 
that  the  creditor  should  recover  his 
debt  with  interest,  as  a  compensation 
for  the  delay  in  its  payment,  but 
should  not  be  allowed  to  deprive  the 
debtor  of  the  land,  in  addition  to  the 
debt,  as  he  might  have  done  under 
the  course  of  the  common  law. 

It  is,  notwithstanding,  well  settled, 
that  the  parties  to  a  contract  are  en- 
titled to  agree  upon  any  amount  of 
compensation  for  its  breach,  which 
does  not  manifestly  exceed  the  amount 
of  injury  suffered;  and  that  this  may 
be  done  beforehand,  when  the  con- 
tract is  made,  as  well  as  afterwards, 
when  it  has  been  broken ;  Pierce  v. 
Fulhr,  8  Mass.  223 ;  Bayley  v.  Ped- 
die,  16  New  York  R.  469.  Hence, 
when  it  is  agreed,  that  if  the  con- 
tract  b3  violated,  the  party  in  de- 
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fault  shall  pay  the  other  a  fixed  sum 
as  an  equivalent  for  his  loss,  the 
agreement  will  be  binding,  and  the 
stipulated  payment  enforced,  unless 
it  manifestly  exceeds  the  amount  of 
injury  inflicted  by  the  violation  ;  Mott 
V.  Mott,  11  Barbour,  127 ;  Lowe  v. 
Peers,  4  Burrow,  225 ;  White  v.  Ding- 
ley,  4  Mass.  433 ;  Tingley  v.  Cutler, 
7  Conn.  291 ;  Myers  v.  Hays,  7  Mis- 
souri, 98;  Slosson  v.  Beadle,  7  John- 
son, 72 ;  Pierce  v.  Fuller,  8  Mass. 
223 ;  Gammon  v.  Howe,  14  Maine, 
250;  Dalcin  v.  Williams,  17  Wend. 
447 ;  22  Id.  201 ;  Knapp  v.  Malthy, 
13  Id.  587 ;  Durst  v.  Swift,  11  Texas, 
274;  Low  v.  Nulte,  16  Illinois,  478; 
Hampton  v.  Overton,  6  Blackford, 
206.  It  has  accordingly  been  held 
that  damages  may  be  liquidated  be- 
forehand by  agreement,  for  ploughing 
up  a  fleld,  in  contravention  of  the 
lease  under  which  it  is  held,  {Astley 
V.  Weldon,  2  B.  &  P.  346 ;)  for  refus- 
ing to  comply  with  a  promise  of  mar- 
riage, (^Peers  v.  Lowe,  4  Burrow ;)  for 
a  delay  in  doing  or  furnishing  work 
or  materials,  (^Fletcher  v.  Dyke,  2 
Term,  32 ;  Curtis  v.  Brewer,  17  Pick. 
513  ;  Faunce  v.  Burke,  4  Harris, 
469 ;)  for  the  failure  of  a  chemical 
prpcess  or  receipt  to  serve  the  end, 
which  it  had  been  alleged  competent 
to  attain,  {Brewster  v.  Edgerly,  13 
New  Hampshire,  275 ;)  for  the  breach 
of  a  covenant  to  build  a  house  upon 
land  which  had  been  bought  by  the 
covenantor  frbm  the  covenantee, 
{Pearson  v.  Williams,  24  Wend. 
246 ;  26  Id.  630 ;)  for  a  failure  on 
the  part  of  a  vendee  to  comply  with 
the  terms  of  a  contract  of  sale  by  ac- 
cepting a  deed,  and  paying  the  pur- 
chase-money, (  Gammon  v.  Howse,  14 
Maine,  250 ;  Williams  v.  Green,  14 
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ArkaDsas,  315 ;  Mundy  v.  Culver,  18 
Barbour,  336 ;  Solmes  v.  Holmes,  12 
Id.  137 ;  Reillj/  v.  Jones,  1  Bing. 
302 ;)  or  on  that  of  the  vendor  by  a 
refusal  to  execute  a  deed,  {Durst  v. 
Swift,  11  Texas,  274 ;  Chamberlain 
V.  Bagley,  11  New  HampsHre,  2345) 
or  for  non-compliance  with  a  covenant 
not  to  practise  a  trade  or  profession 
within  certain  limits,  (  Green  v.  Price, 
13  M.  &  "W.  695 ;  Athins  v.  Kinnier, 
4  Exchequer,  776.)  Thus  in  Green  v. 
Price,  a  defendant  who  had  covenant- 
ed not  to  carry  on  the  business  of  a 
hair-dresser  and  perfumer,  within  six- 
ty miles  of  London,  and  bound  himself 
in  the  sum  of  £5000,  for  the  faithful 
observance  of  his  covenant,  was  held 
liable  for  the  whole  amount  upon 
breach,  without  regard  to  the  actual 
injury  which  the  breach  had  occa- 
sioned. This  decision  was  affirmed 
on  error  by  the  Exchequer  Chamber, 
and  followed  in  the  subsequent  cases 
of  Rawlinson  v.  Clarke,  14  M.  &  W. 
187,  and  GalswortTiy  v.  Strutt,  1  Ex- 
chequer, 659  ;  and  would  seem  to  be 
well  settled  law,  both  in  England  and 
this  country  :  Miller  v.  Elliott,  1  Car- 
ter, 404. 

The  reason  of  this  mode  of  con- 
tract, has  a  strong  affinity  to  that, 
which  prevails  in  the  case  of  valued 
policies  of  insurance.  In  neither 
case  are  the  parties  allowed  to  aim  at 
anything  more  than  an  indemnity, 
but  in  both  they  may  adopt  a  fixed 
standard,  for  the  admeasurement  of 
that  which  is  uncertain  in  itself,  and 
unsusceptible  of  being  reduced  to  cer- 
tainty by  legal  computation ;  2  Ameri- 
can Leading  Cases,  588, 4th  ed.  Thus 
in  Green  v.  Price,  and  Galsworthy 
V.  Strutt,  the  object  was  to  secure  a 
fixed  measure  for  the  damages,  which 


might  be  sustained,  in  consequence 
of  the  wrongful  act  of  the  defendant, 
in  violating  his  contract,  and  pursuing 
the  business,  which  he  had  transfer- 
red to  the  plaintiff,  within  the  limits 
exclusively  appropriated  to  the  latter. 
These  damages  might  be  unsusceptible 
of  exact  proof  or  compensation,  and 
it  was,  therefore,  impossible  for  the 
court  to  deny  the  parties  the  right 
of  fixing  the  amount,  or  to  decide 
that  the  amount  thus  fixed  ex- 
ceeded the  reality.  Dakin  v.  Wil- 
liams, 17  Wend.  447;  22  Id.  201. 
In  like  manner,  a  covenant  in  a 
contract  of  sale,  to  erect  two  houses 
by  a  day  certain,  on  th«  land  pur- 
chased from  the  covenantee,  or  in  de- 
fault thereof,  pay  $4000,  was  to  be 
held  to  be  binding  for  the  whole  sum 
named  in  the  covenant,  irrespectively 
of  the  question,  whether  it  did  or  did 
not  exceed  the  injury  inflicted  by  the 
breach,  because  the  damages  were  in 
their  nature  uncertain,  and  therefore 
a  fit  subject  for  liquidation;  Pearson 
V.  Williams,  24  Wend.  246 ;  26  Id. 
630 ;  while  the  case  of  Hosmer  v. 
True,  19  Barb.  106,  went  still  further, 
by  deciding  that  an  agreement,  that 
one  of  the  parties  should  meet  the 
other,  for  the  purpose  of  settling  an 
open  account,  or  pay  $1000  in  case  of 
default,  was  upheld  by  a  sufficient 
consideration,  and  ought  to  be  speci- 
fically enforced  by  the  law.  But 
when  the  amount  stipulated  to  be 
paid,  in  case  of  a  violation  of  the 
contract,  manifestly  exceeds  any  in- 
jury which  can  be  inflicted  by  the 
breach,  it  will  be  regarded  as  a  pen- 
alty, and  not  as  a  compensation.  Watts 
V.  Sheppard,  2  Alabama, 425 ;  Hughes 
V.  Wister,  Walker,  516 ;  Bugh  v.  Row- 
land, 5  Howard,  Miss.  398.     Thus 


PEACHY    V.     DUKE    OF    SOMERSET. —  SLO  MAN    V.    WALTER.   675 


it  was  said  in  Aitley  v.  Weldon,  2  Bos. 
&  Pul.  346,  that  when  a  greater  sum 
is  stipulated  to  be  paid,  in  case  of  the 
non-payment  of  a  less,  it  must  be 
looked  upon  in  the  light  of  a  penalty ; 
and  the  rule  thus  laid  down  is  fully  sus- 
tained by  the  whole  course  of  decision  j 
DaJcin  v.  Williams,  17  Wend.  447  ; 
22  Id.  201;  BagUy  v.  Peddie,  2 
Smith,  Court  of  Appeals  R.  469; 
Spear  v.  Smith,  1  Denio,  465 ;  Tier- 
nan  V.  Sinman,  16  Illinois,  400 ; 
which  establishes  that  no  amount  of 
injury,  which  can  arise  from  the  non- 
payment of  money  at  a  stipulated 
period,  can  justify  the  adoption  of  a 
higher  standard  of  damages  than  the 
legal  rate  of  interest,  and  that  every 
attempt  to  transcend  these  limits,  and 
give  a  larger  compensation  by  agree- 
ment, will  be  disregarded  by  the  law, 
or  set  aside  by  equity ;  Orr  v.  Church- 
hill,  1  Henry  Blackstone,  227  ;  Wil- 
liams v.  Green,  14  Arkansas,  315. 

Whenever,  therefore,  the  damages 
resulting  from  a  breach  of  agreement, 
are  susceptible  of  being  estimated  by 
calculation,  they  cannot  be  liquidated 
by  the  parties  themselves,  who  must 
be  content  to  abide  by  the  rate  of  com- 
pensation established  by  law.  Thus 
it  was  held  in  Spear  v.  Smith,  1 
Denio,  465,  that  an  agreement  to  pay 
$100  in  the  event  of  the  non-perform- 
ance of  an  award,  must  be  regarded 
as  a  penalty,  because  the  award  might 
have  been,  and  actually  was  for  the 
payment  of  a  sum  of  money,  and  the 
damages  were  consequently  to  be  com- 
puted by  the  calculation  of  interest, 
and  adding  it  to  the  principal.  The 
same  view  was  taken  in  Gray  v.  Cros- 
by, 18  Johnson,  219,  226,  and  Soaff 
v.  M'Ginnis,  22  Wend.  163.  And 
the  better  opinion  would  seem  to  be, 


that  a  stipulation  for  the  liquidation 
of  damages  will  be  void  not  only 
when  it  actually  imposes  an  obligation 
for  the  payment  of  a  larger  sum  as-a 
compensation  for  the  non-payment  of 
a  less,  but  whenever  that  result  might 
have  been  produced  by,  or  followed 
from  it,  because  that, which  would 
necessarily  have  been  construed  as  a 
penalty,  in  one  event,  must  be  sup- 
posed to  have  been  intended  as  such 
in  all;  Niver  v.  Rossman,  18  Barb. 
50 ;  Curry  v.  Larer,  7  Barr,  470 ; 
Shiel  V.  M'Nitt,  9  Paige,  101.  No 
general  or  uniform  rate  of  compensa- 
tion can  therefore  be  established  for 
the  violation  of  an  agreement  which 
contains  a  stipulation  for  the  payment 
of  money,  conjoined  with  others  for 
the  performance  of  acts  in  pais,  un- 
less care  is  taken  to  discriminate  be- 
tween them,  and  to  show  that  the 
intention  was  to  liquidate  the  damages 
for  those  breaches  only,  which  are  un- 
certain in  their  own  nature,  and  which 
cannot  be  reduced  to  certainty  with- 
out the  aid  of  extrinsic  evidence,  and 
the  submission  of  the  question  to  the 
decision  of  a  jury,  to  the  exclusion  of 
those  which  may  be  made  the  subject 
of  a  pecuniary  calculation ;  Niver  v. 
Rossman;  Thoroughgood  v.  Walker, 
2  Jones,  (N.  C.)  R.  15.  The  result 
will  be  the  same,  when  a  stipulation 
for  the  liquidation  of  damages  is  so 
worded  as  to  be  applicable  to  two  dif- 
ferent parties,  one  of  whom  has  bound 
himself  to  the  payment  of  a  spe'bific 
sum  of  money,  while  the  other  has 
not,  because  it  would  be  obviously  un- 
just to  discriminate  between  them, 
and  hois  the  latter  to  the  strict  letter 
of  his  engagement,  while  adopting  a 
milder  interpretation  with  respect  to 
the  former;  Haldeman  v.  Jennings, 
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14  Arkansas,  329.  And  hence,  a 
stipulation  for  the  payment  of  a  sum 
certain,  in  case  either  of  the  parties 
to  a  contract  of  sale,  fail  to  comply 
with  his  part  of  the  bargain,  will  be 
Toid  as  to  both,  unless  it  can  be  con- 
strued as  applying  solely  to  an  entire 
breach  or  rescission  of  the  contract, 
and  not  to  a  delay  in  the  payment  of 
the  price,  which,  like  other  defaults 
of  the  same  nature,  is  susceptible  of 
compensation  by  interest;  Thorough- 
good  V.  Walker. 

It  is  well  settled,  in  accordance 
with  these  principles,  that  while  a 
vendor  may  bind  himself  to  the  pay- 
ment of  a  fixed  sum,  in  the  event  of 
a  failure  to  execute  a  conveyance  at 
the  time  stipulated  in  the  contract  of 
sale,  because  the  default  may  involve 
consequences  which  the  law,icannot 
estimate  with  certainty,  and  which 
may  therefore  be  made  the  subject  of 
a  special  computation;  Chamberlain 
V.  Bagley,  11  New  Hampshire,  234; 
the  measure  of  damages  for  a  default 
or  delay  in  the  payment  of  the  pur- 
chase-money, by  the  vendee,  must  be 
sought  in  the  computation  of  interest, 
as  in  other  cases  where  pecuniary  ob- 
ligations are  in  question ;  Lampman 
V.  Cochran,  2  Smith,  Court  of  Ap- 
peal R.  275.  But  this  latter  pro- 
position only  holds  good  when  the 
vendor  tenders  a  conveyance,  and 
brings  suit  for  the  recovery  of  the 
purchase-money,  and  has  no  applica- 
cation  to  those  defaults  which  put  an 
end  to  the  contract,  and  with  it  to  the 
obligation  of  the  vendor  to  convey, 
because  the  injury  then  depends  on 
the  diiference  between  the  value  of 
the  land,  and  the  price  agreed  to  be 
paid  for  it  by  the  vendee,  which  can- 
not be  ascertained  by  calculation,  and 


may  consequently  be  liquidated  by 
agreement ;  Tingley  v.  Cutler,  7  Conn. 
291 ;  Gammon  v.  Howe,  14  Maine, 
250 ;  Williams  v.  Green,  14  Arkan- 
sas, 315;  Reilly  v.  Jones,  1  Bing. 
302.  But  it  is  equally  plain,  that 
the  sum  agreed  to  be  paid  by  the  ven- 
dee, for  a  failure  or  refusal  to  accept 
a  conveyance,  must  not  exceed  the 
price  of  the  land,  because  that  would 
be  virtually  to  stipulate  for  the  pay- 
ment of  a  greater  sum  in  lieu  of  a 
less,  and  to  violate  the  rule,  that  the 
compensation  shall  not  go  farther 
than  the  utmost  possible  limits  of  the 
loss ;  Haldeman  v.  Jennings,  14  Ar- 
kansas, 329;  Williams  v.  Green,  lb. 
315,  326.  And  the  true  import  and 
meaning  of  the  distinction  on  which 
this  class  of  cases  depends,  are  strik- 
ingly shown  by  the  fact,  that  while 
the  failure  of  the  vendor  to  pay  off 
encumbrances  cannot  be  made  the 
subject  of  a  stipulation,  varying  the 
rule  fixed  by  the  law,  for  the  compu- 
tation of  damages,  when  money  is  in 
question,  the  damages  resulting  from 
the  breach  of  a  contract  to  procure  a 
release  of  an  outstanding  title,  to  the 
whole  or  part  of  the  land  conveyed, 
may  be  fixed  at  any  rate  on  which  the 
parties  see  fit  to  agree ;  Westerman  v. 
Means,  2  Jones,  Penna.  E.  97. 

We  have  seen  that  an  agreement 
for  the  liquidation  of  damages,  which 
is  manifestly  in  excess,  or  can  be 
shown  to  be  so  by  calculation,  will 
be  void  ;  and  there  are  a  number  of 
cases  which  sustain  the  idea,  that  the 
same  result  will  follow,  when  the  ex- 
istence of  the  excess  can  be  establish- 
ed by  evidence,  although  not  appear- 
ing on,  or  deducible  from,  the  face  of 
the  contract;  Curry  v.  Larer,  7  Barr, 
470;   Spencer  v.    Tilden,  5    Cowen, 
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144 ;  Berry  v.  Whdon,  3  Ohio,  N.  S. 
241 ;  while  there  are  others  which 
seem  to  confine  the  right  of  liquida- 
tion to  those  instances  where  the  want 
of  sufficient  means  of  information,  or 
other  circumstances,  would  render  an 
estimation  of  the  injury,  by  a  chan- 
cellor or  jury,  difficult  or  impossible. 
Thus  it  was  said  in  Perkins  v.  Lyman, 
11  Mass.  76  ;  Sodges  v.  King,  7  Met- 
calf,  583  ;  and  Watts  v.  Sheppard,  2 
Alabama,  425,  441 ;  that  the  court 
might  look  to  the  facts  and  circum- 
stances, in  which  the  contract  had  its 
origin,  and  receive  proof  of  the  value 
of  the  consideration,  not  for  the  pur- 
pose of  controlling  the  language  of 
the  parties,  but  for  that  of  ascertain- 
ing whether  the  case  was  one  in  which 
the  damages  could  be  liquidated  by 
agreement,  and  whether  the  sum 
agreed  on  exceeds  a  just  legal  com- 
pensation for  the  injury.  Similar 
ground  was  taken  in  Curry  v.  Larer, 
7  Barr,  470,  where  the  case  of  Per- 
kins V.  Lyman,  was  cited  and  approv- 
ed, and  the  disproportion  between  the 
loss  on  the  one  side,  and  the  sum 
agreed  to  be  paid  on  the  other,  said 
to  be  a  reason  for  viewing  the  stipu- 
lation as  meant  in  terrorem,  to  in- 
duce performance,  rather  than  as  a 
substitute  for  it,  or  compensation 
for  a  breach.  So  in  Dennis  v.  Cum- 
mins, 3  Johnson,  Cases,  297,  an 
agreement  to  pay  $2000,  in  the  event 
of  a  failure  to  fulfil  a  contract  for  the 
sale  of  a  farm  for  $3500,  was  held  to 
show  a  disproportion  between  the  sum 
thus  fixed  as  a  compensation,  and  any 
possible  or  conceivable  amount  of  loss, 
too  great  to  permit  the  court  to  give 
effect  to  the  agreement,  as  a  liquida- 
tion of  the  damages,  or  to  view  it  as 
other  than  a  mere  penalty.     But  the 


better  opinion  would  seem  to  be,  that 
all  acts  in  pais,  which  have  no  fixed 
measure  of  value,  may  have  an  arbi- 
trary or  coventional  value  set  upon 
them  by  the  parties,  and  that  the  law 
will  give  effect  to  the  rate  thus  agreed 
on,  without  inquiring  whether  jt  ex- 
ceeds or  falls  short  of  the  actual 
value ;  Williams  v.  Green,  14  Arkan- 
sas, 315;  Brewster  v.  Edgerly,  13 
New  Hampshire,  275 ;  Pearson  v. 
Williams,  24  Wend.  244;  26  Id. 
630  ;  DakinY.  Williams,  17  Id.  447 ; 
22  Id.  201 .  The  rule  thus  laid  down  is 
closely  analogous,  to  that  which  pre- 
vails when  consideration  is  in  ques- 
tion, it  being  well  settled,  that  men 
may  determine  for  themselves  what 
goods  or  services  are  worth,  and  how 
much  one  contracting  party  shall  be 
bound  to  give  for  the  acts  or  promises 
of  the  other;  ante,  136.  Consideration 
is  obviously  the  converse  of  damages, 
the  former  being  the  equivalent  for 
the  performance  of  a  contract,  as  the 
latter  is  the  compensation  for  its  viola- 
tion ;  and  there  is  consequently  much 
force  in  the  remark,  that  no  greater 
weight  should  be  given  to  inadequacy 
in  the  one  case,  than  it  has  in  the 
other.  If  the  law  will  enforce  a  pro- 
mise by  A.,  to  pay  any  amount  which 
he  thinks  fit  to  name,  for  B.'s  horse, 
without  regard  to  the  disproportion 
between  price  and  value,  why  should 
not  an  equal  force  be  given  to  a  pro- 
mise by  B.,  to  make  compensation  in 
case  he  fails  to  deliver  the  horse  to  A.? 
In  both  cases  the  effect  may  obvious- 
ly be  to  fix  a  higher  standard  of  value 
than  the  horse  is  worth,  and  compel 
one  party  to  pay  more  than  a  fair 
equivalent  for  what  he  gets,  or  the 
other  refuses  to  part  with ;  but  it  is  not 
easy  to  see  why  a  right  which  unques- 
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tionably  exists  in  the  former  instance, 
should  be  denied  in  the  latter,  or 
why  the  law  which  compels  the  ven- 
dor to  pay  all  that  he  agreed  to  givej 
if  the  horse  be  delivered,  should  ex- 
onerate the  vendee  from  his  part  of 
the  agreement,  if  it  be  not.  A  sti- 
pulation for  the  liquidation  of  dama- 
ges will,  however,  unquestionably  be 
invalid,  whenever  it  can  be  shown  to 
exceed  a  just  compensation  for  the 
acts  or  defaults  to  which  it  applies, 
by  a  reference  to  the  rest  of  the  con- 
tract, although  they  may  have  no 
fixed  measure  of  value,  and  be  con- 
sequently incapable  of  computation, 
when  taken  by  themselves.  Thus, 
when  an  assignment  of  the  right  to 
make  and  sell  a  patented  machine,  in 
Rhode  Island  and  Massachusetts, 
with  the  privilege  of  setting  up  ma- 
nufactories in  New  York,  on  the  pay- 
ment of  $100  for  each  factory,  con- 
tained a  stipulation  by  which  the  as- 
signee bound  himself  not  to  infringe 
the  patent  by  making  or  selling  ma- 
chines in  contravention  of  the  terms 
of  the  assignment,  under  the  penalty 
of  $1000  for  each  infringement,  the 
court  were  clearly  of  opinion,  that  as 
the  parties  had  estimated  the  estab- 
lishment of  a  work  shop,  at  which  a 
great  number  of  machines  might  be 
made,  and  sold  at  $1000,  they  could 
not  have  meant,  and  perhaps  were  not 
entitled  to  provide,  that  the  assignee 
should  be  mulcted  in  a  much  larger 
sum  for  the  sale  of  a  single  machine, 
and  that  the  stipulation  for  the  pay- 
ment of  $1000  must  consequently  be 
regarded  as  a  penalty,  and  not  as  a 
liquidation  of  the  damages ;  Stearns 
v.  Barrett,  1  Pick.  443.  And  it 
would  seem  to  be  well  settled,  upon 
the  same  principle,  that  a  stipulation 


in  an  agrreement  for  the  submission  of 
a  controversy  to  arbitrators,  for  the 
payment  of  a  sum  certain,  in  case 
either  of  the  parties  violate  or  depart 
from  the  agreement,  will  be  construed 
as  a  penalty,  unless  it  is  limited  to 
a  revocation  of  the  submission  before 
the  award  is  made,  because  the  ap- 
pointment of  the  arbitrators  furnishes 
a  method  of  liquidating  the  damages, 
and  renders  the  introduction  of  an- 
other useless  and  superfluous ;  Soacf 
V.  M'  Ginnis,  22  Wend.  163 ;  Spear 
V.  Smith,  1  Denio,  464. 

Few  things,  however,  are  more 
difficult  than  to  determine,  when  such 
a  stipulation  is  to  be  regarded  as  a 
compensation,  or  as  a  mere  penalty 
held  out  in  terrorem,  but  not  serious- 
ly and  actually  intended  to  be  enforc- 
ed. Some  of  the  earlier  cases  take 
the  distinction,  that  when  the  parties 
provide  for  the  payment  of  a  fixed 
sum,  in  case  of  a  default  in  performing 
a  contract  extending  to  various  things 
of  difi'erent  degrees  of  importance, 
the  provision  will  be  regarded  as  a 
penalty,  notwithstanding  a  stipula- 
tion, that  it  shall  not  bear  that  cha- 
racter, and  shall  be  construed  as  liqui- 
dated damages,  because  it  is  not  rea- 
sonable to  suppose,  that  the  same  de- 
gree of  compensation  would  have  been 
provided,  for  things  differing  in  cha- 
racter and  value ;  Davies  v.  Penton, 
6  B.  &  C.  216  J  KemMe  v.  Farren,  6 
Bingham,  141 ;  Horner  v.  Flintoff,  9 
M.  &  W.  678 ;  Owens  v.  Hodges,  1 
M'Mullen,  106  ;  Carpenter  v.  Loch- 
hart,  1  Carter,  432;  Gheddick  v. 
Marsh,  1  Zabriskie,  363;  Jackson  v. 
Baker,  2  Edwards,  471;  Niver  v. 
Rossman,  18  Barb.  50;  Berry  v. 
Wisdom,  3  Ohio,  N.  S.  244;  but  that 
when  on  the  other  hand,  they  speci- 
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fically  stipulate,  that  a  breach  of  a 
particular  provision  of  a  contract,  or 
of  each  of  its  provisions,  shall  be  com- 
pensated by  the  payment  of  a  fixed 
amount,  the  stipulation  will  be  bind- 
ing, and  will  be  specifically  enforced ; 
Mott  V.  Mott,  11  Barbour,  134 ;  Watts 
V.  Sheppard,  2  Alabama,  425,  445; 
Lange  v.  Week,  2  Ohio,  N.  S.  519 ; 
Green  v.  Price,  13  M.  &  W.  695; 
Price  V.  Green,  16  Id.  854 ;  Eawlin- 
son  V.  Clarice,  14  Id.  187 ;  Bakin  v. 
Williams,  17  Wend.  447;  22  Id. 
201 ;  Pearson  v.  Williams,  24  Id. 
244;  26  Id.  630;  Rodges  v.  King, 
7  Metcalf,  583 ;  Mead  v.  Wheeler,  13 
New  Hampshire,  301 ;  Harirough  v. 
Tatem,  15  Johnson,  200;  Graham 
v.  Polk,  1  Stewart,  135. 

The  rule  of  construction  thus  laid 
down  must,  notwithstanding,  be  con- 
sidered as  a  mere  guide  to  the  inten- 
tion of  the  parties,  and  however  valu- 
able, will  not  be  followed,  when  it 
would  conflict  with  the  object,  which 
they  had  in  view,  in  framing  the  con- 
tract; Brewster  v.  Edgerly,  13  New 
Hamp.275;  ZHapv.illfaZ%,13'Wend. 
587 ;  Taylor  v.  Sandiford,  7  Wheat. 
19.  Thus,  in  Atkyns  v.  Einnier,  ante, 
674,  where  the  defendant  had  bound 
himself  in  the  sum  of  1000?.  as  liqui- 
dated damages,  and  not  as  a  penalty, 
neither  to  practise  medicine,  nor  re- 
side within  a  certain  distance  of  the 
plaintiff,  hewasheldliableforthe  whole 
amount,  on  proof  that  he  had  broken 
the  covenant  as  it  regarded  residence, 
although  without  practising  his  pro- 
fession, notwithstanding  the  objection, 
that  when  the  performance  of  difi'er- 
ent  stipulations,  varying  in  import- 
ance, is  secured  by  the  same  sum,  it 
must  be  regarded  as  meant  in  terro- 
rem,  and  not  as  the  exact  measure  of 


the  compeQsation  due  for  each.  In 
deciding  this  case,  the  court  adopted 
the  principle  held  by  Lord  Maccles- 
field, in  Peachy  v.  The  Duke  of 
Somerset,  and  held,  that  as  they  had 
no  means  of  determining  the  exact 
amount  of  injury  inflicted  on  the 
plaintiff',  by  the  residence  of  the  de- 
fendant within  the  prescribed  distance, 
they  would  not  set  aside  that  deter- 
mined on  by  the  parties,  and  allow 
another  to  be  substituted  by  a  jury  in 
its  stead. 

That  the  provisions  of  a  contract 
differ  in  kind  or  importance,  may  have 
much  weight  as  an  argument,  when 
the  meaning  of  the  parties  is  in  other 
respects  doubtful,  but  is  obviously  no 
reason  for  violating   or   disregarding 
their   intention,   when    plain,  or   for 
denying  them  the  right  to  agree  upon 
a  fixed  standard  of  damages,  instead 
of  attempting  the  difficult  or  impracti- 
cable task  of  apportioning  the  com- 
pensation   accurately    to    the   injury 
which  may  result  from  each  particular 
default.     Hence,  a  stipulation  for  the 
payment  of  a  fixed  sum  as  liquidated 
damages,  in    case   a  contract  which 
contains  numerous  covenants  or  pro- 
mises is  broken,  will  be  valid  unless 
it  manifestly  exceeds  any  possible  in- 
jury, which  can  legally  result  from  the 
breach  of  one  or  more  of  the  obliga- 
tions to  which  it  relates,  or  will,  in 
some  other  way,  be  manifestly  at  vari- 
ance with  the  true  intent  and  mean- 
in  o-  of  the  contract,  unless  construed 
as  a  penalty,  and  not  as  a  liquidation 
of  damages ;  Cotheal  v.  Talmadge,  5 
Selden,  551;    Bagley  v.  Peddie,  2 
Smith,  Court  of  Appeals  R.  469.  The 
question  is  primarily  one  of  intention, 
and  intention  will,  when  ascertained, 
wovern  irrespectively  of  the  wisdom 
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or  folly  of  the  bargain,  unless  it  con- 
flicts with  some  rule  of  law,  or  there 
is  reason  to  suspect  the  existence  of 
fraud  or  undue  influence ;  Sosmer  v. 
True,  19  Barb.  106;  GowenY.  Gerrish, 
15  Maine,  273  ;  Brewster  v.  Edgerly, 
13  New  Hampshire,  275  ;  (Jhamher- 
lain  V.  Bagly,  11  Id.  294;  ante,  136. 
But  it  is,  at  the  same  time,  equally 
well  settled,  that  when  a  stipulation 
for  the  payment  of  a  fixed  sum  is  ne- 
cessarily inapplicable  to  some  of  the 
provisions  of  a  contract,  it  will  be  con- 
strued as  a  penalty  with  regard  to  all, 
unless  there  are  some  means  of  dis- 
criminating between  them,  and  con- 
fining it  to  those  which  admit  of  its 
operation.  This  view  was  taken  in 
Lampman  v.  Cochran,  2  Smith,  Court 
of  Appeals  K.  275,  and  a  stipulation 
in  a  contract  of  sale,  that  if  either  party 
made  default  in  any  point,  he  should 
pay  the  other  $500  as  liquidated  da- 
mages, construed  as  a  penalty,  because 
the  contract  provided  for  the  payment 
of  the  purchase-money  in  successive 
instalments,  some  of  which  were  much 
less  than  $500,  and  others  more,  and 
for  which  it  would  therefore  be  either 
an  inadequate  or  excessive  compensa- 
tion. And  in  Atkyns  v.  Kinnier,  4 
Exchequer,  776,  Alderson,  B.,  rested 
the  ease  of  Kemhle  v.  Farren  on  this 
ground,  rather  than  on  the  more  tech- 
nical rule  under  which  it  was  origin- 
ally decided. 

It  seems  to  have  been  thought,  in 
some  instances,  that  a  stipulation  for 
the  liquidation  of  damages,  cannot  be 
valid  in  any  case  where  it  applies  to 
the  whole  of  an  entire  contract,  and 
will  take  effect  if  any  part  of  the 
contract  remain  unfulfilled;  because 
the  effect  would  be  to  subject  things 
which  are  essentially  different,  to  the 


one  standard  of  measurement,  and 
give  the  same  compensation  to  one 
party,  and  impose  the  same  liability  on 
the  other  for  the  slightest  default,  and 
for  the  most  complete  non-perform- 
ance ;  Curry  v.  Larer,  7  Barr,  470 ; 
Haldeman  v.  Jennings,  14  Arkansas, 
329 ;  Bright  v.  Rowland,  3  Howard, 
Miss.  398.  This  argument  may  be 
strong  if  not  conclusive,  when  the 
stipulation  is  so  worded  as  to  cover 
each  and  every  part  of  the  contract, 
and  apply  to  a  partial  breach  with 
the  same  force  as  if  it  were  total,  es- 
pecially when,  as  in  Bright  v.  Row- 
land, the  effect  of  holding  the  dam- 
ages to  be  liquidated,  might  be  to  im- 
pose a  liability  for  a  larger  sum,  as  a 
compensation  for  the  payment  of  a 
smaller.  Thus  in  Curry  v.  Larer,  7 
Barr,  470,  a  covenant  by  which  a 
surety  bound  himself  in  the  sum  of 
$240  for  the  delivery  of  two  boat- 
loads of  coal  by  the  principal,  was 
held  to  be  manifestly  a  penalty,  be- 
cause the  loss  of  one  party  would 
otherwise  be  greater  in  proportion 
as  he  went  farther  in  the  perform- 
ance of  his  engagement,  while  the 
compensation  of  the  other  would  be 
the  same  for  the  non-delivery  of  one 
boat-load  as  of  two.  This  objection 
may,  however,  in  most  cases,  be  obvi- 
ated, by  interpreting  stipulations  for 
the  liquidation  of  damages  for  the 
non-fulfilment  of  entire  contracts,  as 
meant  to  apply  only  to  those  breaches 
which  are  essentially  complete  and 
final,  or  else  when  this  cannot  be  done, 
by  setting  off  or  recouping  all  that  has 
been  done  or  received  under  the  con- 
tract, from  the  whole  amount  of  da- 
mages as  fixed  by  the  agreement,  in  ac- 
cordance with  the  rule  which  prevails 
universally  when  no  such  agreement 
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has  been  made ;  Lampman  v.  Coch- 
ran, 19  Barbour,  388  j  Williams  v. 
Green,  14  Arkahsas,  313,  322.  And 
when  this  latter  course  is  pursued, 
and  a  set-off  permitted,  the  value  of 
that  portion  of  the  contract  which  has 
been  performed,  should  obviously  be 
estimated  as  nearly  as  possible,  at  the 
same  rate  at  which  the  damages  for 
the  whole  are  computed  fn  the  liquida- 
tion; Watts  V.  Sheppard,  2  Ala.  425. 
Although  the  general  principles 
which  govern  this  branch  of  the  law 
are  well  settled,  many  of  the  decisions 
present  a  discordancy  of  conclusion  on 
similar  premises,  which  is  not  a  little 
embarrassing  to  the  reader.  In  Slos- 
son  V.  Beadle,  7  Johnson,  72,  the  de- 
fendant had  covenanted  in  considera- 
tion of  $500,  to  convey  the  plaintiff  a 
lot  on  or  before  a  day  certain,  or  else 
to  pay  him  the  sum  of  $800.  The 
conveyance  not  having  been  made, 
suit  was  brought  on  the  covenant,  and 
the  court  held  that  as  the  covenantor 
had  bound  himself  to  do  one  of  two 
things,  he  could  only  escape  from  the 
one  through  the  performance  of  the 
other,  and  that  there  was  nothing  in 
the  case  which  could  justify  them,  in 
disregarding  the  terms  of  the  contract, 
and  holding  the  payment  to  be  merely 
a  penalty.  A  similar  decision  was 
made  in  Head  v.  Wheeler,  13  New 
Hampshire,  .351.  But  in  Spencer  v. 
Tilden,  5  Cowen,  144,  the  court  came 
to  an  opposite  conclusion,  and  held 
that  where  an  agreement  provided  for 
the  delivery  of  twelve  cows  at  a  fixed 
period,  or  the  payment  of  a  sum  of 
money  much  exceeding  their  value, 
its  real  object  must  be  regarded  as  the 
delivery  of  the  cows,  and  that  their 
price  in  the  market  must  consequent- 
ly be  taken  as  the  measure  of  damages. 


in  a  suit  on  the  contract.  In  Pierce 
V.  Fuller,  8  Mass.  223,  the  defendant 
was  held  liable  for  the  full  amount  of 
the  sum  in  which  he  had  bound  him- 
self for  the  performance  of  an  agree- 
ment not  to  run  a  stage  coach  on  a 
certain  line  of  road ;  and  in  Smith  v. 
Smith,  4  Wend.  468,  a  similar  con- 
struction was  put  on  an  agreement  not 
to  practise  medicine  within  certain 
limits,  and  to  pay  five  hundred  dollars 
every  month  during  which  the  agree- 
ment should  be  violated ;  while  an  ob- 
ligation in  the  sum  of  $8000,  not  to 
engage  in  a  particular  branch  of  trade 
for  seven  years,  was  construed  in  Per- 
kins V.  Lyman,  11  Mass.  76;  as  a 
mere  penalty,  and  not  conclusive  of 
the  amount  due  for  a  breach  of  the 
obligation. 

Whatever  inconsistency  may  exist 
in  these  and  other  similar  determina- 
tions, is  one  of  fact  rather  than  of 
principle,  the  doctrine  being  the  same 
in  all,  and  the  discrepancy  due  to  the 
difficulty  of  applying  it,  to  the  circum- 
stances of  each  case.  "One  point,"  said 
the  court  in  Perldns  v.  Lyman, 
"  seems  to  be  settled.  The  question 
whether  a  sum  of  money  mentioned  in 
an  agreement,  shall  be  considered  as  a 
penalty,  and  as  subject  to  the  chancery 
powers  of  this  court,  or  as  damages 
liquidated  by  the  parties,  is  always  a 
question  of  construction,  on  which,  as 
in  other  cases  where  a  question  of  the 
meaning  of  the  parties  in  a  contract 
provable  by,  a  written  instrument 
arises,  the  court  may  take  some  aid  to 
themselves  from  circumstances  ex- 
traneous to  the  writing.  In  order  to 
determine  upon  the  words  used,  there 
may  be  an  inquiry  into  the  subject- 
matter  of  the  contract,  the  situation 
of  the  parties,  the  usages  to  which 
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thej  may  be  understood  to  refer,  as 
well  as  other  facts  and  circumstances 
of  their  conduct,  although  their  words 
are  to  be  taken  as  proved  by  the  writ- 
ing exclusively."  The  language  thus 
held,  was  cited  and  approved  in  Ourry 
V.  Larer,  7  Barr,  470,  and  Watts  v. 
Shephard,  2  Alabama,  425,  and  again 
in  Bodges  v.  Kingr,'  7  Metoalf,  583, 
where  it  was  however,  said,  that  evi- 
dence of  extrinsic  facts  could  not  be 
given  for  the  purpose  of  controlling 
or  varying  the  intention  of  the  parties 
as  expressed  in  the  contract,  and  must 
be  limited  to  ascertaining  what  effect 
should  be  given  to  what  they  intended, 
under  the  circumstances  of  the  case, 
as  disclosed  by  the  evidence.  And 
it  would  seem  plain,  that  such  an  in- 
quiry should  be  restricted  to  the  ques- 
tion, whether  the  sum  stipulated  to  be 
paid  as  a  compensation,  exceeds  the 
amount  which  can  be  legally  recovered 
for  the  breach,  and  must,  consequent- 
ly, lie  within  very  narrow  limits  in 
those  courts  which  hold  that  damages 
may  be  liquidated,  unless  they  are  sus- 
ceptible of  being  ascertained  by  calcu- 
lation ;  Williams  v.  Green,  14  Arkan- 
sas, 313. 

There  is  no  doubt,  that  courts,  both 
of  law  and  equity,  are  indisposed  to 
construe  stipulations  for  the  payment 
of  a  fixed  sum,  in  case  of  the  non- 
performance of  an  agreement,  as  liqui- 
dated damages,  unless  such  is  shown 
to  have  been  the  distinct  and  unequi- 
vocal intention  of  the  parties,  because 
such  stipulations  are  constantly  intro- 
duced as  a  mere  general  expression  of 
liability,  and  would  only  be  a  surprise 
if  literally  enforced;  Bairdv.  Tolliver, 
6  Humphreys,  186;  Chaddick  v. 
Marsh,  1  Zabriskie,  463 ;  Shiel  v. 
M'Nitt,   9   Paige,    161.     When  the 


stipulation  is  designated  in  the  con- 
tract itself  as  a  penalty,  it  will  not  be 
construed  as  liquidated  damages,  un- 
less on  the  plainest  evidence  of  inten- 
tion ;  Taylor  v.  Sandiford,  7  Whea- 
ton,19;  Smithy.  Wainwright,  24 Ver- 
mont, 99.  A  sum  of  money  given  in 
gross,  said  Marshall,  C.  J.,  in  Taylor 
V.  Sandiford,  for  the  non-performance 
of  an  agreement,  will  be  construed  as 
a  penalty,  unless  shown  to  have  been 
meant  as  liquidated  damages;  and 
when  it  is  expressly  reserved  as  a 
penalty,  the  clearest  proof  will  be  ne- 
cessary to  show  that  the  words  of  the 
parties  do  not  express  their  meaning. 
Andonthe  other  hand  ithas  been  said, 
that  when  a  penalty  is  found  at  the 
outset  of  a  bond,  a  sum  named  in  the 
condition  can  hardly  be  meant  to  re- 
ceive the  same  construction ;  Oatheal 
V.  Talmage,  5  Selden,  551,  558 ; 
Fletcher  v.  DyJce,  2  Term  R.  82; 
Williams  V.  Green,  14  Arkansas,  313. 
It  is  however,  plain,  that  the  place 
in  which  a  stipulation  makes  its  ap- 
pearance, and  the  terms  in  which  it  is 
worded,  should  be  used  as  guides  to 
the  intention  of  the  parties,  without 
being  allowed  to  defeat  it  when  ascer- 
tained ;  Williams  v.  Green,  14  Ark. 
315,  320.  Thus  the  amount  in  which 
an  obligor  expresses  himself  to  be 
bound  at  the  outset  of  a  bond,  may 
operate  as  a  liquidation  of  the  da- 
mages for  a  breach  of  the  condition ; 
Hodges  v.  King,  7  Metcalf,  583; 
while  the  same  interpretation  may  be 
put  on  a  promise  to  pay  a  "penal 
sum"  in  case  of  non-performance; 
Curtis  V.  Brewer,  17  Pick.  513.  The 
law  was  so  held  in  Smith  v.  Ferguson, 
7  C.  B.  730,  and  a  stipulation  for  the 
payment  of  a  sum  certain  as  a  penalty 
for  the  violation  of  a  covenant  not  to 
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practise  a  profession  within  certain 
limits,  enforced  as  a  liquidation  of 
damages ;  because  the  whole  purport 
of  the  agreement,  and  the  object  which 
the  parties  had  in  view,  obviously  re- 
quired that  the  extent  of  the  injury 
i  houl4  be  fixed  by  agreement,  and  was 
too  uncertain  to  admit  of  any  other 
mode  of  computation. 

The  fair  result  of  the  cases  seems 
to  be,  that  equity  will  not  permit  a 
recovery  for  the  breach  of  a  contract, 
to  an  extent  manifestly  greater  than 
the  injury  suffered,  but  that  the  par- 
ties may  fix  upon  any  amount  of  com- 
pensation, which  does  not  come  in 
conflict  with  this  limitation.  Hence 
when  the  injury  is  susceptible  of  defi- 
nite admeasurement,  as  in  all  cases 
where  the  breach  consists  in  the  non- 
payment of  money,  the  parties  will 
not  be  allowed  to  stipulate  for  a  greater 
amount,  whether  in  the  form  of  a 
penalty  or  of  liquidated  damages; 
Watts  V.  Sheppard,  2  Alabama,  425 ; 
Moore  V.  Platte  County,  8  Missouri, 
467 ;  Bright  v.  Rowland,  3  Howard, 
Miss.  398 ;  Hughes  v.  Fisher,  Walker, 
b\Q;Baird-v.  Tolliver,  6  Humphreys, 
186.  But  when  on  the  other  hand, 
the  injury  in  question  is  uncertain  in 
itself,  and  unsusceptible  of  being  re- 
duced to  certainty  by  a  legal  compu- 
tation, it  may  be  settled  beforehand 
by  special  agreement ;  Tingley  v.  Cut- 
ler, 7  Connecticut,  291;  Hutcheson\. 
M^NiM,  1  Hammood,  14;  Brewster 
V.  Edgerly,  13  New  Hampshire,  275 ; 
DaUn  V.  Williams,  17  Wend.  447 ; 
22  Id.  201.  So  far  the  distinction  is 
one  which  depends  on  the  nature  of 
the  subject-matter  in  dispute,  and  not 
on  the  agreement  of  the  parties ;  and 
may  therefore  admit  of  a  resort  to 
parol  evidence  for  the  purpose  of  show- 


ing what  the  nature  of  the  breach 
really  is,  and  what  is  the  proportion 
between  it  and  the  stipulated  compen- 
sation ;  Curry  v.  Larer,  7  Barr,  470 ; 
Watts  V.  Sheppard,  2  Alabama,  425 ; 
ante,  681.  But  even  when  the  sub- 
ject-matter is  one  which  admits  of  a 
compensation  fixed  by  agreement,  and 
not  by  the  law,  it  must  still  be  a  ques- 
tion, whether  the  parties  have  so 
meant  to  fix  it,  and  whether  a  stipular 
tion  for  the  payment  of  a  sum  certain, 
in  case  of  default,  is  intended  as  a 
penalty,  or  as  a  liquidation  of  thn 
damages.  This  is  obviously  a  ques- 
tion of  intention,  and  should,  as  it 
would  seem,  be  determined  by  what 
appears  on  the  face  of  the  contract 
itself;  Lindsay  v.  Annesley,  6  Iredell, 
181 ;  Brewster  v.  Edgerly ;  Gowen  v. 
Gerrish;  Shiell  v.  M'Nitt,  9  Paige, 
101 ;  Dennis  v.  Cummins,  3  Johnson, 
Case.s,  297  ;  Gower  v.  Saltmarsh,  11 
Missouri,  271;  independently  of  ex- 
trinsic evidence,  which  can  seldom  be 
resorted  to  with  propriety  when  the 
construction  of  a  writing  is  in  question, 
and  should  never  be  allowed  to  con- 
trol the  express  terms  of  the  contract ; 
Williams  v.  Green,  14  Arkansas,  313; 
Rodges  v.  King,  7  Metcalf,  583 ;  al- 
though it  has  been  said,  that  a  court 
may  hear  evidence  as  to  the  reason- 
ableness of  the  stipulation,  when  the 
language  of  the  parties  leaves  their 
intention  doubtful;  Famicev .  Gouder, 
4  Harris,  469,  483,. 

In  the  case  of  Skinner  v.  Dayton, 
2  Johnson,  Ch.  526,  a  question  arose 
on  the  distinction  between  compensa- 
tion and  penalty,  of  no  little  interest 
and  importance.  The  defendant  had 
covenanted  to  construct  certain  ma- 
chinery for  a  joint  stock  association, 
for  whom   the  complainant  acted  as 
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agent,  and  the  complainant  had  en- 
tered into  a  covenant  for  the  payment 
of  the  price  in  instalments,  at  fixed 
periods  during  the  time,  which  was 
supposed  to  be  necessary  for  the  com- 
pletion of  the  work.  The  defendant 
entered  upon  the  performance  of  the 
contract,  and  expended  much  time 
and  money  in  the  manufacture  of  the 
machinery,  when  he  received  a  letter 
from  the  complainant,  informing  him 
that  the  association  had  fallen  through, 
and  that  the  machinery  would  not  be 
required.  He  then  brought  suit  on 
the  covenant  ■  for  the  price,  which 
being  independent,  did  not  require 
an  averment  of  performance,  and  re- 
covered judgment  for  the  instalments 
■  due  at  the  time  when  the  action  was 
instituted.  The  bill  was  filed  by  the 
complainant,  to  obtain  relief  against 
this  judgment,  on  the  ground  that  as 
the  covenant,  although  independent 
in  form,  was  really  intended  as  a  com- 
pensation for  work,  which  in  the  turn 
taken  by  eve&ts  had  not  been  and 
never  would  be  completed,  it  must 
be  regarded  as  in  the  nature  of  a  pen- 
alty, against  which  equity  would  re- 
lieve. The  answer  admitted  that  the 
defendant  had  not  finished  the  ma- 
chinery, but  alleged  that  the  expense 
which  he  had  incurred  in  acting  under 
the  contract,  and  the  loss  occasioned 
by  the  failure  of  the  other  side  to  fulfil 
it,  more  than  equalled  the  amount  of 
the  judgment.  The  chancellor  as- 
sented to  the  general  principle,  that 
equity  would  not  allow  one  party  to  a 
contract,  to  make  a  breach  by  the 
other  a  ground  of  profit,  or  of  any- 
thing more  than  a  just  compensation, 
but  held  that  the  case  before  him  was 
more  in  the  nature  of  stipulated  dam- 
ages, against  which  no  relief  could  be 


afforded,  and  that  he  could  not  inter- 
fere by  injunction,  with  the  judgment, 
in  opposition  to  the  allegation  in  the 
answer,  that  it  was  no  more  than  a 
fair  equivalent  for  the  breach  which 
constituted'  the  true  cause  of  action. 
This  decision  was  subsequently  re- 
versed by  the  court  of  errors,  who 
held  '  that  however  the  case  might 
have  stood,  had  the  defendant  gone 
on  with  the  work,  and  finished  the 
machinery,  after  receiving  the  letter 
of  the  complainants,  asking  to  be  re- 
leased from  the  contract,  yet  that  as 
he  had  discontinued  the  undertaking 
on  his  part,  and  sought  only  to  en- 
force it  against  them,  the  covenant 
entered  into  on  their  part  had  ceased 
to  fulfil  its  original  purpose,  which 
was  that  of  pro  rata  payment,  and 
had  been  converted  into  a  penal  stipu- 
lation, against  which  relief  would  be 
afforded.  And  it  was  further  held, 
that  the  allegation  made  in  the  an- 
swer, that  the  judgment  did  not  ex- 
ceed a  just  compensation  for  the  loss 
sustained,  was  not  a  sufficient  reason 
for  refusing  to  enjoin  it,  because  it 
would  not  form  a  bar  to  subsequent 
proceedings  to  recover  the  remaining 
instalments,  and  the  whole  matter 
could  not  be  finally  and  completely 
settled,  without  an  appeal  to  equity; 
Skinner  v.  White,  17  Johnson,  357. 
A  similar  principle  was  applied  by  the 
Supreme  Court  of  Ohio,  in  the  case 
of  Brochway  v.  Clark,  6  Ohio,  45, 
where  it  was  decided,  that  although 
in  the  absence  of  statutory  enactments, 
equity  would  not  set  aside  a  contract 
on  the  ground  of  usury,  yet,  that 
when  the  complainant  had  given  a 
note  for  $130  in  consideration  of  the 
sum  of  $100,  and  conditioned  to  be 
void  on  the  payment  of  $110  at  any 
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time  before  it  was  due,  the  latter  sum 
^should  be  taken  as  the  real  debt,  and 
the  former  as  a  mere  penalty.  The 
general  principle,  however,  is  that 
when  performance  of  an  act  on  a  day 
certain,  is  a  condition  precedent  to 
the  acquisition  of  a  right  or  privilege, 
equity  cannot  relieve  against  the 
consequences  of  a  non-perform'ance. 
Thus  when  sale  is  made  with  a  right 
of  repurchase  during  a  fixed  period, 
the  right  cannot  be  enforced  after  the 
period  has  expired ;  Rohinson  v.  Grop- 
sey,  2  Edwards,  138 ;  ante,  84,  634. 
And  when  the  right  of  the  drawers  of 
the  successful  tickets  in  a  lottery,  to  re- 
ceive the  prizes  drawn,  was  made  de- 
pendent by  the  terms  of  the  published 
scheme,  on  their  presenting  their 
claims  within  the  year,  it  was  held  to 
be  forfeited  by  a  delay  beyond  that 
time ;  The  City  Bank  v.  Smith,  3 
Gill  &  Johnson,  265.  In  like  man- 
ner where  the  vendor  and  vendee  of 
land  agree,  that  each  shall  pay  half 
of  a  mortgage  resting  on  the  land, 
with  a  proviso  that  if  the  vendor 
fail  to  pay  his  proportion,  he  shall 
have  no  right  to  compel  the  purchaser 
to  pay  the  residue ;  the  proviso  will 
be  binding,  and  a  compliance  with 
it  essential  to  a  recovery  upon  the 
agreement;  Flagg  v.  Munger,  5  Sel- 
den,  483.  But  this  rule,  like  the 
others,  will  yield  to  the  intention  of 
the  parties,  and  the  policy  of  the  law  to 
prevent  oppression,  as  in  the  common 
case  where  relief  is  afforded  to  a  mort- 
gagor after  the  period  has  elapsed  for 
the  performance  of  the  condition,  be- 
cause the  real  object  of  the  transaction 
being  security  for  the  debt  and  not  the 
conveyance  of  the  estate,  if  the  debt 
be  repaid,  the  purpose  of  the  contract  is 
effected,  and  neither  party  can  be  en- 


titled to  anything  more;  ante,  640. 
And  the  decision  in  Brockway  v. 
Clark,  affords  a  striking  example  of 
the  application  of  this  principle  to  a 
contract  for  the  payment  of  money, 
unattended  by  a  conveyance  of  land. 

As  equity  will  not  allow  a  party 
who  has  broken  a  contract,  to  be  sub- 
jected to  a  penalty,  when  he  proffers 
compensation,  it  will  not  permit  him 
to  make  the  payment  of  the  penalty, 
an  equivalent  for  the  performance  of 
the  contract;  Gordon  v.  Brown,  4 
Iredell,  Eq.  399 ;  Doolcy  v.  Watson, 
1  Gray,  414;  the  penalty  being  con- 
strued as  intended  to  secure  the  fulfil- 
ment of  the  contract,  and  not  to  de- 
feat it ;  The  Canal  Co.  v.  Swanson, 
1  Binney,  70 ;  Brown  v.  Bellows,  4 
Pick.  179  ;  ante,  666. 

It  was  said,  however,  in  Perkins  v. 
Lyman,  11  Mass.  76,  that  a  clause  sti- 
pulating for  the  paymentof  afixed  sum, 
could  not  be  considered  as  liquidated 
damages  in  any  case,  where  it  was  not 
intended  to  limit  the  recovery  of  the 
plaintiff,  as  well  as  to  impose  a  fixed 
liability  on  the  defendant;  and  the 
same  view  has  been  taken  in  some 
other  instances,  and  such  stipulations 
held  to  give  the  right  to  substitute 
compensation  for  performance,  at 
pleasure;  Pearson  v.  Williams,  26 
Wend.  630;  Williams  v.  Green,  14 
Arkansas,  315,  322.  There  is  no 
doubt  that  the  practical  result  of 
such  a  clause  at  law,  may  be  to  give 
the  defendant  an  election,  either  to 
perform  the  contract  in  its  primary 
sense,  or  make  the  stipulated  pay- 
ment; White  Y.  Dingley,  4  Mass.  433; 
Main  V.  King,  10  Barbour,  59 ;  and 
that  it  may,  therefore,  have  the  effect 
of  defeating  the  contract,  instead  of 
securing  its  performance.     In  Bodine 
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V.  Glading,  9  Harris,  50,  the  same 
rule  was  said  to  prevail  in  equity,  and 
a  stipulation  that  a  vendor  might  re- 
sell the  land  at  the  risk  of  the  pur- 
chaser, if  default  were  made  in  the 
payment  at  a  fixed  period,  held  to  be 
a  provision  for  liquidating  the  da- 
mages to  which  he  was  bound  to  resort, 
instead  of  filing  a  bill  for  a  specific 
performance ;  and  a  similar  view  has 
been  taken  in  some  other  instances; 
Shiel  V.  M'Nitt,  9  Paige,  101 ;  St. 
Mary's  Church  v.  Stockton,  4  Hal- 
sted,  Ch.  520.  It  should,  however, 
be  remembered,  that  the  motive  with 
which  such  clauses  are  usually  in- 
serted, is  not  to  facilitate  the  viola- 
tion of  the  contract,  but  to  provide  a 
more  certain  and  safer  remedy  in  case 
it  is  violated.  In  Clark  v.  Jones,  1 
Denio,  516,  the  designation  of  a  sum 
as  liquidated  damages  for  the  breach 
of  the  conditions  in  a  lease,  was  held 
not  to  entitle  the  lessee  to  make  the 
payment  of  the  sum  thus  fixed,  a  sub- 
stitute for  the  performance  of  his  en- 
gagements, and  a  consequent  bar  to 
an  action  of  ejectment  founded  upon 
a  breach  of  condition.  The  existence 
of  one  remedy  is  obviously  no  reason 
for  shutting  an  injured  party  out  from 
another,  and  we  may  therefore  doubt 
whether  equity  would  consider  the  in- 
troduction of  a  stipulation  for  the  pay- 
ment of  a  sum  certain,  in  case  of  a 
default,  as  an  answer  under  all  cir- 
cumstances to  a  bill  for  a  specific  per- 
formance. And  it  is  at  all  events 
plain,  that  the  rights  of  the  parties 
should  not  be  varied,  nor  any  remedy 
which  would  be  open  to  them  under 
ordinary  circumstances,  denied  infer- 
entially,  unless  there  is  clear  proof 
that  such  was  their  intention ;  Fisher 
V.  Barrett,  4  Gushing,  381;  Plunkett 


V.  The  Methodist  Episcopal  Church, 
3  Id.  561 ;  Lowe  v.  Nolte,  16  Illinois, 
475 ;  Gray  v.  Crosby,  18  Johnson, 
219 ;  Dooley  v.  Watson-,  1  Gray,  414; 
Dike  V.  Green,  4  Khode  Island,  285. 
Thus  it  was  said  in  Gray  v.  Crosby, 
that  to  make  a  stipulation  for  liqui- 
dated damages,  a  bar  to  a  specific  per- 
formance, it  must  clearly  appear  that 
they  were  to  be  paid  and  received  in 
lieu  of  performance.  This  remark 
would  seem  peculiarly  applicable  to 
contracts  for  the  purchase  of  land, 
where  the  purchaser  is  entitled  to 
damages  for  the  breach,  or  a  decree 
for  specific  performance  at  his  option, 
and  where  the  liquidation  of  the  da- 
mages may  be  presumed  to  be  meant 
solely  to  give  greater  certainty  to  the 
rights  of  the  parties  in  case  the  former 
alternative  is  adopted,  and  to  have  no 
reference  to,  the  latter. 

A  necessary  result  of  holding  that 
a  stipulation  for  liquidated  damages, 
gives  the  party  by  whom  it  is  made, 
the- option  either  to  perform  the  con- 
tract or  to  pay  the  damages  as  stipu- 
lated, has  been  said  to  be,  that  the 
other  party  must  elect  between  the 
right  to  insist  on  performance,  and  to 
exact  the  compensation  for  the  breach, 
and  will  waive  the  one  by  accepting 
or  retaining  a  partial  fulfilment  of,  or 
any  benefit  under  the  other ;  Halde- 
man  v.  Jennings,  14  Arkansas,  329  ; 
and  hence  a  vendor  takes  a  bond  or 
other  security  from  the  vendee,  after 
the  purchase-money  has  become  due 
and  payable,  for  an  amount  exceeding 
the  sum  agreed  to  be  paid  as  an  equiva- 
lent for  non-performance,  will  evince 
his  choice  to  insist  on  the  fulfilment  of 
the  contract,  and  lose  the  right  to  exact 
the  stipulated  compensation  for  the 
default;  Shield.  M'JVitt,  9  Paige,  101. 
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ABATEMENT  OP  LEGACIES, 

On  a  deficiency  of  assets  for  debts,  residuary  legacies  abate  before  pecuniary,  and 

general  and  pecuniary  legacies  before  those  which  are  specific,  ii.  266,  493,  500, 

510. 
Unless  expressly  or  impliedly  charged  upon  or  given  out  of  them,  ii.  516. 
And  where  pecuniary  legacies  are  bequeathed  with  a  demonstration  of  a  particular 

fund  or  property,  as  the  means  of  payment,  they  will  not  be  compelled  to  abate  or 

contribute,  until  the  fund  or  property  on  which  they  are  so  charged  is  exhausted, 

ii.  511,  514. 
Legacy  apparently  residuary,  may  be  s|)ecific  when  testator  contemplates  a  certain 

overplus,  ii.  252,  493,  504,  511. 
And  will  abate  only  with  specific  legacies,  ii.  493,  511. 

Seous,  when  testator  does  not  know  or  assume  to  know  amount  of  fund,  ii.  494. 
Simple  pecuniary  legatees,  on  devastavit,  are  not  to  abate  as  to  loss  with  residuary 

legatees,  ii.  266. 
Unless  they  have  waived  priority  by  their  dealings  with  the  executor,  ib. 
General  legacy  for  valuable  consideration,  entitled  to  priority  over  merely  voluntary 

legacies,  ib. 
As  a  legacy  for  the  relinquishment  of  dower,  ii.  494,  511. 
Or  of  a  debt  actually  due,  ii.  494. 
Secus,  where  a  legacy  is  given  on  condition  of  executing  a  release  where  no  debt  is 

due  to  the  legatee,  ii.  495. 
Annuity  to  executor  for  his  trouble,  not  entitled  to  priority,  ib. 
Testator  may  prefer  one  legatee  to  another,  ib. 
But  his  intention  must  be  clear,  ib. 
Specific  legacies  not  applicable  to  debts  until  general  legacies  exhausted,  ii.  266, 

495,  506,  510. 
Nor  are  demonstrative  legacies,  ii.  495,  511,  514. 
Legatee  of  a  demonstrative  or  specific  legacy  can  compel  contribution  from  devisee 

of  land  not  charged  with  debts,  ii.  250,  251,  260,  495,  510. 
General  residue  applicable  before  specific  legacy  charged  with  debts,  ii.  495. 
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ACCORD  AND  SATISFACTION, 

Payment  of  smaller' sum  cannot  he  a  satisfaction  of  a  demand  for  a  larger,  iii.  426. 
Unless  the  latter  is  doiibtful,  and  the  payment  made  hy  way  of  compromise,'ih .     See 
Compromise. 

ACQUIESCENCE.     See  Trustees  and  Executors'  Liabilities  op. 

ADEMPTION, 

General  legacy,  except  in  the  case  of  a  subsequent  portion  given  to  a  child  not 
liable  to  ademption,  ii.  484. 

Specific  legacy  adeemed,  if  not  in  existence  at  testator's  decease,  ii.  484,  500,  504. 

The  animus  adimendi  not  considered,  ii.  485,  508,  510. 

And  ademption  may  take  place  in  opposition  to  intention,  ii.  509. 

A  contrary  opinion  held  in  some  of  the  cases,  ii.  508. 

Specific  legacy  of  goods  at  a  particular  place  adeemed  by  removal  by  the  testator, 
485. 

Or  by  an  agent  with  his  approbation,  ib. 

By  loss  of  goods  insured,  during  life  of,  or  at  the  same  time  as  the  death  of  the  tes 
tator,  ii.  485,  486. 

Temporary  or  accidental  removal  may  not  amount  to,  486. 

Nor  a  fraudulent  or  tortious  removal,  ib. 

Lord  Hardwicke's  distinction  as  to  goods  on  board  a  ship,  ib. 

Removal  does  not  effect  where  words  of  bequest  have  not  necessarily  a  reference  to 
a  particular  locality,  ib. 

A  debt  generally  adeemed  by  receiving  it,  ii.  487. 

Although  paid  off  compulsorily  by  debtor,  ii.  510. 

And  after  insanity  of  testator,  ib. 

But  not  necessarily  by  taking  new  security,  ii.  509. 

Or  changing  the  form  of  the  debt  in  any  manner  if  debt  still  continues,  ii.  505, 
507,  509,  510. 

Or  investing  it  on  another  security,  ii.  487,  508,  510. 

Distinction  between  a  voluntary  and  compulsory  payment  of  debt  of  no  weight,  ii. 
488,  508,  509. 

Partial  receipt  of  debt  an  ademption  pro  tanto,  ii.  488,  507. 

When  receipt  of  money  not  an  ademption  of  a  debt,  ii.  488. 

Bequest  of  debt  may  comprehend  it  in  its  altered  state,  ii.  489. 

Specific  legacy  of  stock  adeemed  by  sale,  not  revived  by  re-purchase,  ib. 

A  mere  nominal  change  may  not  amount  to,  ii.  489,  505,  507. 

As  if  stock  be  converted  by  Parliament  into  a  different  species,  489,  505. 

Or  by  transfer  from  trustee  to  testator,  ib. 

Or  by  railway  shares  being  converted  into  consolidated   stock,  ii.  490. 

Or  by  transfer  by  fraud,  ib. 

Or  without  authority,  ib. 

Or  if  testator  dies  before  authority  to  sell  be  carried  into  effect,  ib. 

Where  things  bequeathed  are  disposed  of  by  others  after  the  insanity  of  the  testa- 
tor, ii.  491. 

Specific  bequest  of  share  of  profits  of  partnership,  not  adeemed  by  new  articles  of 
partnership,  ib. 

Bequest  of  leaseholds  adeemed  by  taking  a  new  lease,  ib. 

Semble,  not  where  legal  estate  is  in  a  trustee,  ib. 

Takes  place  where  lease  is  after  the  will  assigned  upon  other  trusts,  ib. 

But  not  where  intention  appears  to  pass  subsequently  acquired  interests  in  lease,  ib. 

Takes  place  by  under-lessee  taking  assignment  of  the  original  lease,  ii.  491,  492. 

And  see  now  1  Vict.  c.  26,  s.  23,  ii.  492. 

A  general  legacy  made  specific  by  a  subsequent  instrument,  not  set  up  by  ademp- 
tion of  the  specific  legacy,  ib. 

Specific  legacy  not  adeemed  by  being  pawned  or  pledged,  ib. 

Legatee  will  be  entitled  to  have  it  redeemed,  ib. 

Or  to  compensation  out  of  the  general  assets,  ib. 

How  far  specific  legatee  of  shares  entitled  to  have  calls  paid  out  of  testator's  per- 
sonal estate,  ib. 
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Result  of  the  cases  according  to  Sir  J.  Romilly,  il.  R.   ii   492 

Wljeu  bequest  of  shares  includes  moneys  paid  in  advance  beyond  calls,  ib. 

loQ    Knf"^®'     '"''^'''^*  *°  ^^°^  ^^^^  pi-operty  answers  to  a  specific  bequest,  ii, 

Not  to  show  that  other  property  was  intended,  ii.  494,  502. 

Demonstrative  legacy  not  adeemed  by  non-existence  of  the  fund  out  of  which  it  is 
primarily  payable,  ii.  494,  512,  51.S. 

But  testator  may  show  his  intention  that  legatee  is  only  to  be  paid  out  of  a  particu- 
lar fund,  ib. 

Adeemed  legacy  not  revived  by  codicil  confirming  a  will,  ii.  494. 

Ademption  of  a  legacy  by  a  portion.     See  SiTiSFACTioN. 

ADMINISTRATOR,  no  allowance  to,  for  his  care  and  trouble. 
Secus,  ia  this  country.     See  Trustee. 

APPOINTMENT, 

By  person  having  a  general  power  makes  property  appointed  assets,  ii.  103,  104. 
See  Assets. 

ASSETS, 

Distinction  between  legal  and  equitable,  ii.  291,  305. 

Equity  follows  the  law  in  administration  oj'ler/al  assets,  ii.  305. 

Distribiiies  equitable  assets  equally,  ib. 

But  will  give  full  effect  to  specific  liens  or  pledges  ia  the  distribution  of  assets, 
whether  legal  or  equitable,  ii.  312. 

Legal  assets,  what  are,  ii.  291. 

Are  assets  recoverable  by  executor  virtute  officii,  ii.  291,  292. 

Although  they  are  recovered  in  equity,  ii.  292. 

Personal  estate,  including  leaseholds,  legal  assets,  ib. 

Equity  of  redemption  of  sum  of  money  charged  on  land  is  legal  assets,  ib. 

Reversionary  annuity,  ib. 

Real  estate,  how  far  liable  by  common  law  to  debts,  ii.  293. 

By  statute  law.  ib. 

Equity  of  redemption  of  mortgage  in  fee  made  legal  assets  by  Sir  J.  Romilly's  Act, 
ii.  294. 

Real  estate  assets  for  payment  of  debts  as  against  lord  claiming  by  escheat,  ib. 

Creditors  by  specialty  in  which  heirs  are  bound  have  priority  over  those  where  the 
heirs  are  not  bound,  ib. 

Ordinary  course  of  administration  of  legal  assets,  ii.  294  ;  see  ii.  307. 

Equitable  assets,  what  are,  ii.  295. 

Devise  of  lands,  though  to  executors  as  trustees  for  payment  of  debts,  equitable 
assets,  ii.  295,  306,  307. 

Or  a  devise,  or  a  descent  to  the  heir  charged  with  debts,  ib. 

Not  necessary  that  descent  should  be  broken,  ii.  295,  309. 

Distinction  between  an  express  devise,  and  a  charge  for  payment  of  debts,  ii.  295. 

A  devise  of  part  of  estate  for  payment  of  debts,  if  it  be  sufficient  is  within  Statute 
of  Fraudulent  Devises,  ii.  295  ;  see  ii.  309. 

If  insufficient  is  fraudulent,  ib. 

Or  if  a  devise  be  not  for  payment  of  all  debts,  ii.  295. 

But  a  direction  to  pay  simple  contract  before  specialty  creditors  is  good,  ii.  2:iG  ; 
see  ii.  308. 

Remedies  given  to  specialty  creditors  by  3  &  4  W.  &  M.  c.  14,  confined  to  sums 
certain  due  in  testator's  life,  ii.  296. 

Remedy  extended  by  1  Will.  4,  c.  47,  ib. 

Charge  of  debts  in  equity  comprise  damages  for  a  breach  of  covenant  after  testa- 
tor's death,  ib. 

A  direction  that  produce  of  real  estate  shall  form  part  of  personalty  will  not  con- 
vert it  into  legal  assets,  ib. 

Nor  will  a  sale  by  the  direction  of  the  court,  ib. 
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ASSETS,  continued. 

3  &  4  Will.  4,  0.  104,  not  applicable  to'  estates  cliarged  with  or  devised,  subject  to 

payment  of  debts,  ii.  296. 
Real  estates  in  the  West  Indies  cannot  be  devised  so  as  to  make  them  equitable 

assets,  ii.  297. 
What  amounts  to  a  charge  of  debts,  ii.  297 ;  see  ii.  267,  268. 
As  a  general  rule  a  mere  general  direction  by  a  testator  that  his  debts  shall  be  paid, 

is  sufficient,  ii.  297. 
Although  there  is  no  devise  or  mention  of  the  realty,  ib. ;  see  ii.  268. 
First  exception  where  after  a  general  direction  for  payment  of  debts  a  particular 

fund  is  specified,  ii.  298. 
But  not  where  there  is  a  subsequent  charge  on  the  residuary  personal  estate,  ib. 
An  express  charge  not  affected  by  the  appropriation  of  particular  lands  for  pay- 
ment of  debts,  ib. 
Nor  by  a  qualified  charge  in  the  same  will,  ib. 

Second  exception  where  debts  are  directed  to  be  paid  by  executors,  ib. 
Unless  they  are  devisees  of  the  real  estate,  ii.  299. 
Secus,  where  one  only  of  them  is  a  devisee,  ib. 
Unless  intention  of  testator  otherwise  appears  that  he  intends  to  charge  the  land 

devised  to  one  executor,  ib. 
Where  charge  of  debts  is  a  mere  form,  land  not  rendered  equitable  assets,  ib. 
As  to  whether  expressions  which  are  sufficient  to  charge  real  estates  with  debt^ 

will  charge  legacies,  ii.  299,  266-269. 
A  direction  to  raise  money  for  payment  of  debts  out  of  rents  and  profits  a  sufficient 

charge,  ii.  299. 
A  charge  of  debts  contracted  includes  those  due  at  the  death,  ib. 
Lien  on  land  not  affected  by  charge,  ib. 
Debts  by  specialty  or  simple  contract  not  a  lien  on  lands  in  the  hands  of  the  debtor, 

his  heir,  or  devisee,  ii.  300. 
Lands  in  the  hands  of  the  alienee,  though  with  notice  that  debts  were  unpaid,  not 

bound,  ib. 
Mere  deposit  of  title  deeds  of  land  not  a  sufficient  alienation  to  defeat  creditors,  ib. 
Nor  a  covenant  to  settle  it,  ib. 

Nor  a  judgment  entered  up  against  the  heir  or  devisee,  ib. 

Equity  of  redemption  of  an  estate  in  fee  formerly  considered  equitable  assets,  ib. 
Except  where  a  term  was  mortgaged  and  the  reversion  in  fee  was  left  in  the  mort- 
gagor, ib.  _ 
Equity  of  redemption  of  mortgage  in  fee  now  legal  assets,  ib. 
Equity  of  redemption  of  a  term  of  vears  held  in  some  cases  to  be  equitable  asst-ts. 

ii.  301. 
Doubts  thrown  on  those  cases  by  Mr.  Cox,  ib. 

According  to  Sir  R.  T.  Kindersley,  V.  C,  they  are  not  to  be  followed,  ib. 
Trusts  of  a  chattel  held  to  be  equitable  assets,  ib. 
But  not  equity  of  redemption  of  sum  of  money  charged  on  land,  ib. 
Judgment-creditor  is  entitled  to  priority  of  payment  out  of  equity  of  redemption 

over  simple  contract-creditors,  ii.  302. 
Separate  property  of  married  woman  equitable  assets,  ib. 
Debts  paid  first  where  lands  are  charged  with  debts  and  legacies,  ib. 
Personalti/  primary  fund  for  payment  of  legacies  as  weU  as  of  debts,  ii.  265. 
Even  lohen  charged  on  the  really,  ii.  265,  266. 
Whfit  will  operate  as  a  charge  of  legacies,  ii.  266,  267. 
Intention  to  impose  cliarge  must  he  clearly  apparent,  ii.  266. 
Intention  may  he  deduced  mferenfially,  ii.  266,  267. 
When  implied  from  Mendijtg  real  and  personal  property  as  residue,  in  one  bennest 

ii.  269-271. 
Order  in  which  assets,  partly  legal  and  partly  equitable,  are  administered,  ii   "'al 

303, 
1.  Personal  esta,te  not  specifically  bequeathed,  ib. 

Or  as  pecuniary  legaqi,  ib. 
Unless  exempted,  ib. 
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2.  Real  estate  devised  for  payment  of  debts,  ii.  2jl,  303. 
o.  Real  estates  descended,  ib. 

4.  Real  estate  devised  charged  with  debts,  ii.  251,  260,  303. 

5.  General  pecuniary  legacies,  ib. 

6.  Real  estate  devised  not  charged  with  debts,  and  personal  estate  specifically  be- 

queathed, ii.  251,  303,  304. 
And  they  must  contribute  rateably  the  debts  due  by  specialty,  ii.  251,  259   2C0, 

304. 
Unless  one  is  made  primarily  liable,  ii.  257,  304. 
Whether  specific  legacies  entitled  to  contribution  from  devisees,  for  the  payment 

of  debts  due  by  simple  contract,  ii.  260. 

7.  Personal  property  appointed  by  person  having  a  general  power  forms  part  of  his 

assets,  ii.  302,  304. 
But  there  must  be  an  actual  execution  of  the  power,  ii.  304. 
Since  Sir  J.  Romilly's  Act,  freeholds  appointed  by  persons  having  general  power 

are  assets,  ib. 
Even  for  payment  of  simple  contract  debts,  ib. 
But  assets,  become  such  by  an  appointment,  only  applicable  after  the  asset? 

really  the  property  of  the  appointer,  ib. 
But  a  bona  fide  purchaser  from  appointee  will  be  preferred  to  creditors,  ib. 
Reason  given  by  Sir  W.  Grant,  M.  R.,  ii.  304,  305. 
Creditor  having  a  preference  on  legal  assets,  postponed  until  other  creditors  are 

put  upon  an  equality  out  of  equitable  assets,  ii.  305,  312.     See  MARSBAi.LiNr,. 
Assets  of  deceased  partner  equitable  assets,  as  between  his  executor  or  admiidsira- 

tor  and  creditors  of  ■firm,  ii.  314-316.     See  Paetnership. 

ASSIGNMENT.     See  Equitable  Assignment — Mortgage. 

BOUNDARIES, 

Jurisdiction  of  the  court  to  issue  commission  to  ascertain,  ii.  618. 

Origin  of  it,  ii.  618,  619. 

Mere  confusion  of  boundaries  not  sufficient  ground  for  commission,  ii.  619. 

Refused  in  the  case  of  parishes  and  manors,  ib. 

Some  equity  must  be  superinduced,  ii.  620,  624. 

Fraudulent  encroachment  of  one  of  the  parties,  ii.  621,  624. 

Tenant  neglecting  to  preserve  the  boundaries  between  his  own  and  his  landlord's 
lands,  ib. 

Or  tenant  for  life,  ib. 

Semble,  even  in  the  case  of  tenant  or  lessee  of  one  manor  being  owner  of  another,  ib. 

One  individual  holding  lauds  belonging  to  several  offices,  ib. 
•  Relief  granted  against  volunteers,  ii.  622. 

Or  purchasers  with  notice,  ib. 

Principle  of  the  cases,  ib. 

Plaintiff  must  show  that  some  portion  of  the  lands  are  in  possession  of  the  de- 
fendant, ib. 

And  plaintiff's  title  to  some  lands  in  possession  of  the  defendant  must  be  estab- 
lished by  admission  or  evidence,  ib. 

Commission  or  issue  directed,  ii.  623. 

Necessity  for  the  court's  assistance  must  be  shown,  ib. 

Equity  also  interposes  to  prevent  multiplicity  of  suits,  ib. 

Review  by  Lord  Cottenham  of  the  doctrine  laid  down  in  the  principal  case,  ib. 

Semble,  court  has  jurisdiction  as  to  lands  in  our  colonies,  ib. 

Relief  when  lands,  out  of  which  rents  are  payable,  cannot  be  discovered,  ii.  624. 

CHARGE  OP  DEBTS.     See  Assets. 

What  amounts  to  charge  of  debts,  ii.  267,  297. 

of  legacies,  ii.  266,  277. 

CIIARITY 

No  marshalling  of  assets  for,  ii.  215,  265.     See  Marshalling. 
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CHOSE  IN  ACTIOISr.     See  Equitable  Assignment. 

COMPENSATION, 

Specific  performance  with.     See  Specific  Performance,  1 — Penalties  and  Fok- 
FEiTURESj  Relief  Against. 

COMPROMISE, 

In  the  nature  of  a  family  arrangement,  to  save  the  honor  of  a  family,  generally 

maintained,  lii.  388,  389,  408,  4U9. 
Of  doubtful  claims  upheld,  ili.  389,  406,  40r. 
By  the  civil  law,  iii.  389. 
Law  of  Scotland,  ib. 
Our  own  law,  ib. 

Adequacy  of  the  consideration  immaterial,  iii.  389,  407,  408,  417,  418. 
Distinction  between  mistake  of  law  and  mistake  of  fact,  iii.  390,  411. 
In  the  case  of  compromises,  especially  in  the  nature  of  a  family  arrangement,  ignor- 
ance of  fact  or  law,  common  to  all  parties,  immaterial,  iii.  390,  391,  392,  411- 
414,  419-421. 
Doubtful  question  of  construction  may  be  settled  by  compromise,  iii.  392,  411. 
As  to  payment  made  under  mistake,  ii.  390,  392,  411-414. 
Lord  King's  decision  in  Lansdown  v.  Lansdoxim,  that  ignorance  of  the  law  was  a 

sufficient  reason  for  setting  aside  a  compromise  disapproved  of,  ii.  393. 
Court  must  be  satisfied  that  conduct  of  a  party  has  been  influenced  by  mistake,  iii. 

393,411. 
Transaction  between  father  and  son  on  barring  an  estate  tail,  looked  upon  as  a 

family  arrangement,  iii.  394. 
Not  void  under  the  usury  laVs  where  there  was  a  provision  for  lender  beyond  legal 

interest,  ib. 
Family  arrangement  brought  about  by  the  fraud  of  a  third  party,  if  not  unfair,  not 

set  aside,  ib. 
"Whether  person  is  bound  by  a  compromise  which  assumed  something  to  be  due, 

not  really  due,  iii.  395,  396,  424. 
Compromise  under  the  court  will  not  exclude  a  point  of  construction  not  under  con- 
sideration, iii.  395,  424. 
Pull  disclossre  of  material  circumstances  necessary  to  the  validity  of  family  arrange- 
ment, iii.  395,  396,  410. 
Especially  if  parties  are  not  on  equal  terms,  iii.  397,  410. 

Semble,  not  carried  into  effect  where  parties  do  not  understand  their  rights,  or  the 
nature  of  the  transaction,  especially  if  there  exist  circumstances  from  which 
fraud  may  be  inferred,  iii.  397,  398,  410. 
As  lohere  one  party  knows  that  to  be  certain,  wJiicJi  the  other  believes  to  be  or  con- 
tracts about  as  doubtful,  iii.  410,  428. 
Or  if  entered  into  under  Influence  of  threats,  iii.  398. 
Or  if  it  is  inconsistent  with  the  rights  of  the  parties,  in  a  manner  not  contemplated 

by  them,  iii.  398,  424. 
Not  necessary  that  a  party  should  distinctly  understand  his  rights,  if  they  were  un- 
derstood by  his  agent,  ib. 
Review  of  the  authorities,  by  Lord  Cottenham,  in  Stewart  v.  Steioart,  iii.  399,  400, 

401. 
Deed  carrying  out  a  family  arrangement  not  binding  if  not  executed  by  all  par- 
ties, iii.  401. 
Compromise  made  after  a  bill  is  filed,  iii.  402. 
Steps  to  be  taken  when  its  validity  is  doubtful,  ib. 

Letters  relating  to,  written  "without  prejudice,""not  used  as  evidence,  ib. 
Or  to  take  a  claim  out  of  the  Statute  of  Limitations,  ib. 
Cannot  be  entered  into  by  counsel  or  attorney  without  express  authority  of  the 

client,  ib. 
Family  arrangement  between  husband  and  wife,  iii.  403-405     See  Separation.    ' 
Purchase  of  doubtful  right,  or  of  right  as  doubtful,  equally  binding,  whether  the 
right  so  purchased  has  or  has  not  any  real  validity,  ii.  411-414,  418,  419,  427. 
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And  whetlier  its  invalidity  arises  from  a  defect  or  misapprehension  of  fact  or 
Zaw,  u.  411-414,  417,  418,  419,  427. 

This  rule  applies  a  fortiori,  where  such  a  purchase  is  made  in  the  course  of  and 
jor  the  purpose  of  a  compromise,  ib. 

Cases  on  this  point  at  law  in  England,  ii.  415  416. 

In  this  country,  ii.  417,  420. 

Rule  should  he  the  same  at  law  as  in  equity,  ii.  415. 

Insurance,  compromise,  wager  or  other  aleatory  contract,  not  the  less  valid,  because 
the  event  on  which  it  turns,  or  tlie  risk  against  which  it  is  intended  to  ,guard, 
does  not  exist  in  fact,  if  it  is  believed  to  exist  by  the  parties,  ii.  414,  418,  419. 

Secus  if  one  party  knows  that  to  be  certain  which  the  other  believes  to  be  and  treats 
as  doubtful,  ii.  410,  428. 

Compromise,  or  other  contract,  may  be  aleatory  in  part,  and  not  as  to  the  residue,  ib. 

And  will  be  invalid,  if  that  which  was  supposed  to  be  certain  proves  ta'be  other- 
wise, ii.  422-425. 

Distinction  taken  in  some  of  the  cases  between  the  effect  of  the  compromise  of  an 
invalid  claim  after  suit  brought,  and  previously,  ii.  427,  428. 
■     Compromise  of  a  doubtful  claim  or  demand  for  a  larger  sum  by  the  payment  of  a 
smaller,  a  good  defence  both  at  law  and  equity,  ii.  426,  429. 

Secus,  where  the  claim  is  certain  in  point  of  right  and  value,  and  was  known  to  be 
so  by  party  loho  pleads  or  relies  on  the  compromise,  ib. 

CONDITIONS, 

In  restraint  of  marriage.     See  Marriage. 

Annexed  ta  gifts  for  the  purpose  of  effecting  separation  of  husband  and  wife  void, 
ii.  411.     See  Separation.  . 

CONFUSION  OP  BOUNDARIES.     See  Boundaries. 

CONVERSION  OP  RESIDUE, 

Of  perishable  property,  given  to  persons  in  succession,  ii.  523,  531. 

Such  terms  for  years,  or  other  interests  which  will  necessarily  determine  at  a  fixed 

period,  ii.  535. 
Of  reversionary  property,  ii.  523. 
Comments  by  Lord  Cottenham  on  the  rule  in  Howe  v.  The  Earl  of  Dartmouth,  ii. 

523. 
Result  of  rule  laid  down  by  Lord  Eldon  and  Lord  Cottenham,  ii.  525. 
Instances  of  the  application  of  the  rule,  ii.  525,  526,  527. 
Inapplicable  where  perishable  or  reversionary  property  is   given   specifically  to 

persons  in  succession,  ii.  527,  531. 
Nor  where  intention  appears  that  it  should  be  enjoyed  in  specie,  ii.  528,  531,  533. 
As  where  gift  is  of  things  qua  ipso  consiimuntur  usu,  ii.  536. 
Or  specific  chattels  are  given  specifically,  ii.  531,  532,  534. 
Secus,  where  such  chattels  are  comprised  in  or  form  part  of  a  residuary  bequest,  ii. 

532. 
Leaning  against  conversion,  ii.  5-18. 
Effect  of  direction  to  sell  at  a  particular  time,  ib. 
Or  to  pay  rents,  issues,  profits,  and  proceeds,  where  testator  had  leaseholds,  ii.  528, 

529,  530. 
Or  rents,  profits,  and  dividends,  where  there  were  Long  Annuities,  ib. 
Of  a  power  of  leasing,  where  there  were  leaseholds,  ii.  529. 
Of  powers  of  attorney  to  receive  dividends,  where  there  were  Long  Annuities  and 

Bank  Stock,  ii.  530. 
Of  a  direction  to  divide  property  after  the  death  of  tenant  for  life,  ib. 
Tenant  for  life  surviving  duration  of  wasting  property,  absolutely  entitled  to  pro- 
duce, if  wrongfully  invested,  ib. 
Rule  where  property  is  not  capable  of  immediate  conversion  without  loss  to  the 

estate,  ii.  531. 
Trustees  may  recover  from  tenant  for  life  amount  overpaid  to  him,  ib. 


694  INDEX. 
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Apportionment  of  interest  or  profits  between  first  taker  and  those  wlio  succeed 
him,  ii.  535,  536. 

CUMULATIVE  LEGACY.     See  Repetition  of  LEOAcres. 

DEBT, 

Satisfaction  of,  by  legacy.     See  Satispactiox,  3, 

DEMONSTRATIVE  LEGACY.     See  Legacy, 

DONATIONS.     See  Volustary  Donations. 

DOWEtl, 

Remedy  of  widow  for,  in  equity,  ii.  645, 

Now  dowabie  out  of  equitaTsle  estates,  ib. 

Right  to,  may  be  defeated  by  husband,  when,  ii.  64S, 

Not  liable  to  mere  debts  of  her  husband,  ib. 

Dower  Act  not  applicable  to  Freebench,  ib. 

Proceedings  where  right  to,  is  disputed,  ib. 

On  establishment  of  right,  commission  issued  to  assign,  ib. 

Sale  to  purchaser  without  notice  of.     See  Purchaser  eona  fide  without  Notice. 

ELECTION.     See  Satisfaction,  3. 

EQUITABLE  ASSETS.     Ste  Assets, 

EQUITABLE  ASSIGNMENT, 

1.  Possibility,  or  chose  in  action,  not  assignable  at  law,  iii.  30G,  3.32. 

Except  to  the  King,  iii.  306. 

Annuity  assignable,  ib. 

Possibilities  and  choses  in  action  assignable  in  equity,  iii.  307,  333. 

Assignment  operates  by  way  of  contract,  ib. 

No  particular  form  necessary,  iii.  307,  357. 

Expectancies  assignable  in  equity,  iii.  307,  343,  344. 

Legacy,  or  share  of  a  residue,  iii.  308,  341. 

Non-existing  property,  as  future  cargo,  iii.  308,  343-354, 

After-acquired  lands,  iii.  308,  343, 

Possibilities  in  hereditaments,  coupled  with  an  interest,  now  assignable  at  law,  iii. 
308. 

Order  given  by  "a  debtor  to  his  creditor  upon  a  third  person,  for  payment  out  of 
funds  in  his  hands,  an  equitable  assignment,  iii.  308,  309,  358,  364. 

Not  necessary,  in  equity,  that  the  third  person  should  contract  to  pay  the  cre- 
ditor, iii,  308,  362,  363. 

Secus,  in  the  case  of  a  mere  malndate  to  an  agent,  not  communicated  to  a  third 
party,  iii.  308,  362. 

Or  a  mere  power  of  attorney  to  a  person  to  receive  money  and  pay  it  to  a  cre- 
ditor, iii.  310,  360,  361. 

A  mere  order  to  pay  money  out  of  a  particular  fund  must  be  stamped  as  such, 
iii.  311. 

But  if  it  operates  as  an  equitable  assignment,  it  will  be  received  by  the  Court 
stamped  as  an  assignment,  ib. 

Notice  to  creditor  by  party  loith  whom  money  has  been  deposited  by  debtor,  will 
convert  him  into  agent  for  creditor,  Hi.  3U,  361,  363. 

Doctrine  of  equity,  as  to  the  assignment  of  choses  in  action,  to  someextent  acted 
upon  at  law,  iii.  311,  363,  378-380. 

Unless  debtor  assents  to  the  assignment,  the  assignee  must,  at  law,  sue  in  the 
name  of  the  assignor,  iii.  311,  378. 

In  equity  he  may  sue  in  his  own  name,  iii.  311. 
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Semble,  assignee  caiinot  proceed  in  equity,  unless  assignor  refuses  bis  name  to 

be  used,  or  obstructs  proceedings,  iii.  312,  378,  379. 
2.  Assignment  of  choses  in  action  and  reversionary  personal  pro.perty  of  the  wife 

subject  to  her  right  by  survivorship,  iii.  312,  313.  ' 

So  is  a  release  thereof  by  the  husband,  iii,  314. 
Assignment  by  husband  and  wife  of  an  annuity,  or  life  interest  of  wife  in  a  fund 

passes  only  her  interest  during  coverture,  ib.  ' 

Wife  cannot  convert  her  reversionary  interest  into  an  interest  in  possession,  by 

an  assignment  from  all  other  persons  having  interests,  iii.  ,314,  315. 
Reversionary  fund  in-  Court,  not  paid  to  her  or  her  husband,,  with,  consent  of  other 

parties  interested,  iii.  315. 
Assignment  good  against  husband  surviving  wife,  ib.. 

Subject  to  the  wife's  eqpity  to  a  settlement  when  it  becomes  an  interest  in  .posses- 
sion, ib. 
And  good  against  wife,  if  her  husband  or  his  assignee  leduee  it  into  possession, 

ib. 
And  her  equity  to  a  settlement  will  be  thereby  defeated,  iii.  316. 
As  to  form  of  stop-order  oa  the-  assign-ment  of  a  wife's  reversionary  chose  in 

action,  ib. 
Assignment  of  reversionary  choses  in  action  governed  by  law  of  the  domicil  of 

the  wife,  when,  ib. 
Recent  Act  enabling  married  women  in  some  cases  to-diepose  of  reversionary  in- 
terests in  personalty,  ib. 
Result  of  the  Act,  its  limited  operation,  iii.  317. 
Joint  tenants  of  a  reversionary  interest  with  a  married  womaa,  when  they  and 

not  the  husband  take  by  survivorship,  iii,  317.      • 
Husband  may  assign  his  wife's  reversionary  interest  in  leaseholds,  ib. 
Unless  they  cannot  by  any  possibility  vest  in  possession  in  the  wife  duping  cover- 
ture, ib, 
.1,  Delivery  of  the  security,  if  any,  and  notice  to  the  debtor  of  the  assignment,  is 

necessary,,  to  take  property  out  of  the  order  and  disposition  of  the  assignor,  iii. 

317,373, 
And  notice  to-  the  ofEce  must  be  given  of  the  assignment  of  a  policy  of  assurance, 

iii.  318. 
Subsequent  assignee  of  chose  in  action  or  of  a  trust  estate  of  personalty,  gains 

priority  by  giving  notice  to  the  debtor  or  trustees,  iii.  318,  319,320^321, 

373,  374. 
Assignee  for  value  without  notice  may  gain  priority  over  assignees  under  prior 

insolvency,  iii.  322^3-73-,  374. 
A.ssignee  doing  all  in  his  power  towards   taking  possession   will  not  lose  his 

priority,  iii.  322. 
What  notice  is  sutEcient  where  there  are  several  trustees  or  obligora,  iii,  323. 
Notice  to  be  effectual  should  be  given  to  a  company  or  office,  ib. 
Notice  to  a  shareholder  not  constructive  notice  to  the  company,  ib. 
Notice  to  master  of  assignment  of  cargo,  iii*  324, 
Notice  necessary  to  perfect  assignment  of  chose  in  actwi  in  semie  oftTicsiates  of 

this  country,  iii.  373,  374.  i 

Not  in  others,  ib. 

Trustee  taking  an  assignment  has  priority  over  subsequent  assignment,  iii.  32-1. 
Priority  gained  by  a  distringas,  ib. 

by  a  stop  order,  iii.  325. 
Although  the  first  assignment  be  to  a  trustee,  ib. 
Order  must  be  left  at  Accountant-General's  Office,  ib. 
Mere  notice  to  Accountant-General  is  not  sufficient,  ib. 
After  notice  to  trustees,  priority  not  gained  by  stop  order  when  money  is  paid 

into  Court,  ib. 
Stop  order  or  fund  in  Court  necessary  to  take  it  out  of  the  order  and  disposition  of 

the  owner,  iii.  326. 
Even  when  it  is  reversionary  at  the  time  of  the  bankruptcy,  iii.  326. 
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EQUITABLE  ASSIGNMENT,  continued. 

Priority  not  gained  by  notice  to  trustees  of  stock  specifically  bequeathed  before 

tlie  assent  of  the  executors  to  the  legacy,  iii.  326. 
Doctrine  not  applicable  to  equitable  interests  in  land,  ib. 
Whether  freehold  or  leasehold,  ib. 

No  priority  gained  by  registering  assignment  of  legacy  charged  on  land,  ib. 
Notice  of  one  charge  on  a  chose  in  action  not  notice  of  another  in  the  same 
deed,  ib. 

4.  Assignee  of  chose  in  action  takes  it,  subject  to  equities,  iii.  327,  369,  371. 
Length  of  time  and  circumstances  may  vary  the  case,  iii.  328,  370,^  371,  372. 
Person  entitled  to  equities,  neglecting  to  give  notice  of  them  to  assignee,  iii.  328, 

370. 
Exception  in  the  case  of  bills  of  exchange,  iii.  328. 
Securities  without  notice  that  they  were  given  for  a  gambling  debt,  ib. 
Assignment  for  limited  purpose,  by  consignee,  does  not  wholly  destroy  consignor's 

right  of  stoppage  in  transitu,  ib. 

5.  No  effect  given  in  equity  to  assignments  contrary  to  public  policy,  iii.  ,329,  340, 

343. 
Half  or  full  pay  of  an  officer  in  the  army,  iii.  329.     See  iii.  344. 
Salary  of  counsel  for  the  Treasury,  iii.  329. 
of  a  clerk  of  the  peace,  ib. 
of  a  judge,  ib. 
Secus,  as  to  assignment  of  sum  payable  after  (he  death  of  a  judge,  ib. 
Pension  granted  by  Parliament  to  the  Duke  of  Marlborough  and  his  posterity,  ib. 
Secus,  where  no  particular  services  are  to  be  rendered,  iii.  330,  344. 
Assignment  of  prize-money  valid,  ib. 

Of  pension  for  compensation  for  loss  of  a  place  in  the  Customs,  ib. 
Of  emoluments  of  a  fellow  of  a  college,  ib. 
Or  of  a  canonry  without  duties,  ib. 
No  effect  given  to  assignments  partaking  of  champerty  or  maintenance,  iii.  330, 

339-342. 
As  to  what  amounts  to  champerty  or  maintenance,  iii.  331,  339-342. 
Agreement,  contrary  to  stat.  Hen.  8,  against  purchasing  pretended  titles,  iii.  331- 

332. 
Rights  held  adversely,  and  future  and  contingent  interests  not  assignable  at  law, 

iii.  332. 
But  might  be  released,  ib. 
.    Unless  contingency  extended  to  person  ag  well  as  estate,  ib. 
Assignable  in  equity,  iii.  333. 

When  they  survive  to  executor  or  administrator  at  death,  iii.  334-336. 
Not  otherwise,  ib. 

Choses  in  action  growing  out  of  contract,  assignable  in  equity,  iii.  333. 
Or  agreements  for  the  purchase  of  land,  ib. 
Rights  of  action  for  torts,  iii.  334-337. 

Trusts  growing  out  of,  or  raised  to  prevent  fraud,  assignable  in  equity,  iii.  337. 
Wages,  or  compensation  for  future  work  or  services,  when  assignable,  iii.  338, 

355. 
Right  to  land,  held  adversely,  not  assignable  at  law,  iii.  339,  340. 
Assignments  contrary  to  public  policy,  invalid  both  in  law  and  equity,  iii.  341, 

342,  343. 
Assignment  to  attorney  of  chose  in  action,  as  compensation  for  services,  when 

valid,  iii.  341,  342. 
Assignment  of  land  before  it  has  been  purchased,  or  of  goods  and  other  property 

before  they  are  acquired,  invalid  at  law,  iii.  343-354. 
When  valid  in  equity,  ib. 
Partial  assignment  of  debt,  or  of  chose  in  action,  invalid  as  between  debtor  and 

assignee,  iii.  355-357. 
Unless  authorized  or  ratified  by  debtor,  ib. 
But  may  be  valid  between  assignor  or  assignee,  iii.  357. 
Rule  on  these  points  in  England  and  New  York,  iii.  356. 
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EQUITABLE  ASSIGNMENT,  continued. 

Anything  which  shows  an  iutention  to  assign  on  one  side,  and  from  which  an  as- 
sent to  receire  may  be  implied  on  the  other,  may  Operate  as  an  assignment  in 
equity,  ill.  357. 
As  the  delivery  of  a  bond  or  mortgage,  iii.  358. 

Equitable  assignment  may  be  made  orally  without  the  aid  of  writing,  iii.  357. 
Although  of  a  bond  or  other  contract  under  seal,  or  of  rent,  ib. 
Draft  drawn  on  the  whole  of  a  particular  debt  or  fund,  operates  as  an  assign- 
ment in  equity,  iii.  358,  364. 
But  not  where  limited  to  part,  ib. 
A  bill  or  draft  payable  generally,  not  assignment  of  fund  on  which  it  is  drawn, 

or  of  property  remitted  for  its  payment,  iii.  358,  359. 
Even,  as  it  would  seem,  after  acceptance,  iii.  359. 
Power  or  direction  to  collect  a  debt  for  the  benefit  of  the  donee  of  the  power,  or 

of  a  third  person,  not  assignment  per  se,  iii.  359-361. 
Even  when  irrevocable,  iii.  360. 
May  operate  as  assignment  when  the  circumstances  under  which  it  is  given,  or 

the  manner  in  which  it  is  expressed,  denote  an  intention  to  assign,  iii.  360, 

361. 
To  constitute  an  assignment,  there  must  be  a  final  and  irrevocable  appropriation 

by  the  assignor,  and  an  intent  to  confer  an  absolute  control  and  dominion  on 

the  assignee,  iii.  361,  362. 
Delivery  of  money  or  property  by  a  debtor  to  a  third  person,  for  a  creditor, 

priina  facie  an  agency  for  the  debtor,  not  an  assignment,  iii.  362,  363._ 
Udless  the  circumstances  are  such  as  to  give  rise  to  a  trust,  or  constitute  an 

agency  for  the  creditor,  ib. 
As  when  the  deposit  is  communicated  to  him,  iii.  363. 
Assignment  of  an  uncertain  amount  or  value,  when  valid,  iii.  342,  364. 
Delivery,  when  necessary  to  assignment,  iii.  365. 
Assignment  which  fails  of  effect  at  law,  not  valid  generally,  in  equity,  without 

consideration,  iii.  365-368. 
"What  consideration  sufficient,  ib. 

When  valid  as  gift,  iii.  366.  . 

Asssignment  of  debt  carries  with  it  mortgage  or  other  security  for  its  payment, 

iii.  368.     See  Mortgage.  ,    .  , 

Assignee  of  debt,  or  other  chose  in  action,  takes  only  such  interest  as  the  as- 
signor, has  to  transfer,  ii.  75,  iii.  369. 
And  is  therefore  subject  to  equities  of  debtor,  iii.  369,  370. 
But  a  debtor  who  conceals  or  denies  the  existence  of  a  defence,  or  equity,  oj 

which  he  is  aware,  wlien  interrogated  hy  the  assignee,  will  be  precluded  from 

setting  it  up,  or  relying  upon  it  subsequently,  ii.  79,  iii.  370.      _^^ 
And  to  prior  assignments  to,  and  equities  of  third  persons,  n-_75,  iii.  371. 
Unless  perfected  by  acquisition  of  legal  title,  ii.  75-79,  371,  in.  372.       _ 
As  when  assignment  transfers,  or  is  attended  by  transfer  of  mortgage,  u.  82-fco, 

Or  they  have  been  guilty  of  negligence,  ii.  76-79,  iii.  371,  372. 

Assignment  of  mortgage  passes  a  mere  equity  in  New  York,  and  is  consequently 

subject  to  all  prior  equities,  ii.  SI,  Hi.  ^1i-  ...  ,         a 

Payments  made,  or  offsets  acquired  by  debtor,  before  notice  of  assignment,  good 

against  assignee,  iii.  370. 
But  not  afterwards,  iii.  373.  •  ,  ,     ,  ,     i  j        •*„ 

Assignments  of  choses  in  action  recognized  and  protected,  both  by  law  and  equity, 

iii.  376,  377.  ^  ■     ■  j-  »•       ••■   ots 

But  assignee  cannot  sue  in  his  own  iiame  in  either  jurisdiction,  iii.  6io. 
Mnv  resort  to  equity  under  special  circumstances,  ib. 
And  may  bring  snitjn  his  own  name  at  law,  where  there  has  been  express  pro- 

,I?.''.^„u''£u^w.  other  consideration  than  the  equitable  obligation  created  by 


Althouo-h  without  other  consideration  than  the  equit. 
the  assignment,  iii.  380. 
VOL.  III. — 45 
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EQUITY  OP  REDEMPTIOIT.--  See  Mortgage. 

ESTOPPEL, 

Concealment  or  denial  of  title  hy  owner,  to  the  injury  of  third  person,  will  operate 
as  an  estoppel  in  favor  of  the  person  so  injured^  ii.  64,  65. 

Admission  of  existence  or  amount  of  debt  by  debtor  to  assignee,  at  or  before  assign- 
ment, will  preclude  him  from  denying  the  debt,  or  setting  up  a  defence  incon- 
sistent with  the  admission  subsequently,  iii.  370.  See  Purchaser — Equita- 
ble Assignment. 

EXECUTOR,  no  allowance  to,  for  his  care  and  trouble.     See  Trustee. 

FAMILY  ARRANGEMENT.     See  Compromise— Mortgage. 

FORECLOSURE.     See  Mortgage. 

FORFEITURES.     See  Marriage — Penalties  and  Foreeitures,  Relief  against. 

G-UARDIAN  AND  WARD.     See  Infants — Voluntary  Donation. 

HABEAS  CORPUS.     See  Infants. 

HUSBAND  AND  WIFE, 

Devastavit  by  wife  being  an  executrix  or  administratrix,  iii.  465. 
Assignment  of  her  ohoses  in  action,  annuity,  or  reversionary  personal  property,  how 
far  good.    See  Equitable  Assignment,  2 — Marriage — Separation. 

IMPLIED  TRUST, 

Raised  by  precatory  and  recommendatory  words,  when,  iii.  500,  501,  519. 

In  order  to  create  a  trust,  words  of  recommendation  must  be  imperative,  iii.  502, 
519,  523. 

Context  may  show  that  legatee's  discretion  is  not  to  be  interfered  with,  ib. 

Tendency  of  modern  decisions,  iii.  503,  519. 

Subject-matter  of  recommendation  or  wish  must  be  certain,  iii.  503,  522-524. 

Not  raised  where  devisee  has  power  to  diminish  property,  iii.  504,  526. 

Unless  the  context  shows  that  the  whole  of  the  testator's  property  was  intended,  iii. 
505. 

Objects  of  recommendation  or  wish  must  be  certain,  iii.  506,  523. 

Tendency  of  decisions  against  creating  a  trust,  iii.  506,  519. 

Whether  the  word  "family"  points  to  objects  sufficiently  certain,  iii.  506. 

"  Heirs"  of  the  testator's  late  father,  ib. 

"Near  relations,"  iii.  507. 

"  Nearest  family,"  ib. 

Gift  to  a  class  not  implied  when  it  takes  place  in  default  of  appointment,  iii.  510. 

Clear  words  of  gift  not  cut  down  by  subsequent  words  of  desire,  iii.  510,  522. 

Or  words  sounding  like  a  power,  with  a  gift  over  in  default  of  its  exercise,  iii.  511. 

Donee  takes  property  subject  to  trust  created  by  words  of  recommendation,  ib. 

No  trust  results  for  next  of  kin  or  heir,  ib. 

Where  trust  intended,  though  too  vague  to  be  executed,  donee  will  not  take  bene- 
ficially, iii.  511,  512. 

Power  in  the  nature  of  a  trust,  with  recommendatory  words,  exercised  by  court  on 
failure  of  trustee,  iii.  512-516,  524-526. 

"Relations"  construed  as  next  of  kin,  when  power  exercised  by  court,  iii.  516. 

Donee  may  appoint  among  more  distant  relations,  ib. 

Unless  he  have  a  mere  power  of  distribution,  aud  not  of  selection,  ib. 

Or  he  is  confined  to  a  particular  class,  ib. 

Where  word  "family"  has  been  used  instead  of  " relations,"  ib. 

Court  goes  beyond  next  of  kin  in  cases  of  charities  in  favor  of  "  poor  relations," 
iii.  517. 
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IMPLIED  TRUST,  continued. 

°  khl'^W  sTf  ""^  ^^^  finished  a  test  for  discovering  relations  beyond  next  of 

In  whose  favor  court  will  execute  a  power,  ib. 

When  donee  has  a  life  interest  in  the  subject-matter,  ib. 

"Where  he  has  not,  ib.  * 

Where  donee  having  a  life  interest  dies  in  the  testator's  lifetime,  ib. 

Parties  in  whose  favor  the  court  interposes  take  per  capita  and  not  per  stirpes  ib. 

Court  willexercise  power,  though  the  subject  be  not  capable  of  division,  iii.  5I7." 

Or  one  object  of  a  class  is  to  be  selected,  ib. 

Devisee  of  property,  with  a  trust  to  devise  it  to  a  class,  may  fell  timber,  ib. 

Control  of  court  over  the  exercise  of  powers,  iii.  519. 

INFANTS, 

1.  Jurisdiction,  utility  of  over,  iii.  225,  270-272. 
Extends  to  care  and  supervision  of  the  persons  and  estates  of  infants,  iii.  268, 

269. 
And  to  the  control  and  investment  of  their  personal,  and  the  income  of  their  real 

estate,  ib. 
Does  not  extend  to  the  sale  of  realty,  iii.  269. 
Different  kinds  of  guardianships,  iii.  226. 
Father,  guardian  of,  iii.  226,  263. 
Mother,  after  his  death,  iii.  226,  264. 
Unless  he  appoint  a  testamentary  guardian,  iii.  226,  265. 
Father  may  appoint  a  testamentary  guardian  by  deed  or  will,  ib. 
But  not  since  Wills  Act,  by  will,  during  his  minority,  iii.  226. 
Testamentary  guardian  supersedes  guardianship  of  mother,  ib.. 
She  may  be  appointed  testamentary  guardian,  ib. 

Testamentary  guardian  not  disabled  by  attesting  deed  appointing  him,  ib. 
Office  survives,  ib. 

Does  not  determine  on  marriage  of  a  male  ward,  ib. 
Does  on  marriage  of  a  female  ward,  ib. 
Religious  tenets  of  guardian  no  objection,  ib. 
Nor  of  the  peraon  appointing  a  guardian,  ib. 
Express  words  not  necessary,  iii.  226,  265. 
Testamentary  guardian  is  a  trustee,  iii.  226. 

Statute  of  Limitations  inapplicable  to  accounts  between  him  and  his  ward,  ib. 
Scotch  testamentary  tutors  not  testamentary  guardians,  ib. 
Father  prima  facie  entitled  to  custody  of  his  children,  iii.  263,  272. 
Bound  to  provide  for  their  support,  iii.  264. 
And  consequently  entitled  to  the  profits  of  their  labor,  ib. 
Cannot,  it  seems,  he  sued  hy  those  who  have  provided  for  their  support,  iii.  264. 
Care  and  custody  of  illegitimate  children  belongs  prima  facie  to  mother,  ib. 
Guardian  appointed  by  a  stranger  in  the  life  of  the  father,  iii.  227,  228,  229,  230. 
Guardian  appointed  by  the  court,  iii.  231,  268. 
Jurisdiction  of  the  Lord  Chancellor  to  appoint  guardians,  ib. 
As  representing  King  as  parens  patrise,  ib. ;  see  iii.  272,  273. 
Jurisdiction  over  children  of  English  parents  born  and  resident  abroad,  ib. 
When  infant  becomes  a  ward  of  court,  ib. 

Whether  necessary  that  infant  should  have  property,  iii.  231,  270. 
Not  necessary,  where  guardian  is  appointed;  to  consent  to  a  marriage,  iii.  231. 
Otherwise  guardian  not  appointed  where  infant  has  no  property,  iii.  232. 
Where  appointed  by  petition  without  bill,  ib. 
Where  testamentary  guardian  declines  to  act,  ib. 
Conflicting  claims  for  guardianship  settled  upon  petition,  ib. 
Guardian  for  person  and  estate  appointed  where  there  is  no  suit,  ib. 
For  person  only,  where  suit  is  pending,  ib. 
Court  will  generally  appoint  person  nominated  by  father,  as  guardian  for  natural 

children,  iii.  232  ;  see  jii.  264. 
Mother  allowed  access,  ib. 
Formerly  there  was  a  reference  to  appoint  guardian,  ib. 
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INFANTS,  continued. 

Unless  infant's  property  was  very  small,  iii.  232. 

Where  suit  has  been  instituted,  guardians  are  now  appointed  at  Chambers,  iii.  233. 
Beoeiver  of  rents,  &c.,  of  infant's  property  not  appointed  unless  bill  be  filed,  ib. 
Guardian  appointed  by  .the  court,  although  infant  entitled  to  real  estate  at  the 

age  of  fourteen,  has  appointed  one,  ib. 
Guardian  of  infant  of  unsound  mind  not  found  so   by  inquisition,  how  ap- 
pointed, ib. 
Office  of  guardians  appointed  by  court  does  not  survive  on  death  of  one  of 

them,  ib. 
Survivor  appointed  without  reference,  ib. 
Where  female  guardian  marries,  ib. 
Jurisdiction  of  court  over  guardians,  iii.  234. 
Persons  appointed  to  act  as  guardians  during  life  of  father,  on  account  of  his  bad 

behaviour,  when,  iii.  234,  272-274. 
Allowance  made  to  support  parents  when  poor,  though  their  conduct  bad,  iii.  236. 
Children  not  taken  away  from  father  merely  because  he  is  poor  or  insolvent,  ib. 
Even  if  his  character  be  such  as  the  court  would  not  appoint  him  a  guardian,  ib. 
Where  children  taken  away  from  father  on  account  of  his  atheistical  opinions 

and  immorality,  ib. 
Where  father  guilty  of  an  unnatural  crime,  iii.  237. 
Or  living  in  a  state  of  habitual  drunkenness,  ib. 
Or  laboring  under  religious  delusions,  iii.  238. 
Or  guilty  of  gross  ill  treatment  and  cruelty  towards  children,  ib. 
Semble,  not  taken  away  where  father  living  in  adultery  does  not  bring  child  in 

contact  with  the  woman,  ib. 
Access  allowed  to  parents,  when,  iii.  239. 
Jurisdiction  of  court  increased  by  stat.  2  <fc  3  Vict.  c.  54,  enabling  court  to  give 

custody  of  children  under  a  certain  age  to  the  mother,  iii.  239  ;  see  iii.  278. 
Object  of  the  Act  explained  by  Lord  Cottenham,  ib. 
Custody  of  a  child  delivered  to  a  mother  where  she  left  her  husband  on  account 

of  ill  treatment,  iii.  240. 
Not  where  she  leaves  him  without  sufficient  cause,  ib. 
Next  friend,  for  a  woman  to  petition  under  the  Act,  not  necessary,  iii.  241. 
Even  where  application  is  made  in  formg,  pauperis,  ib. 

Petition  being  entitled  under  the  Act  does  not  prevent  court  exercising  jurisdic- 
tion independent  of  it,  ib. 
Person  appointed  to  act  as  guardian,  if  conduct  of  the  testamentary  guardian  be 

improper,  ib. 
Though  not  so  readily  as  in  case  of  guardian  appointed  by  the  court,  ib. 
Or  on  his  bankruptcy  or  insolvency,  ib. 
Orders  made  regulating  conduct  of  guardians,  ib. 
Testamentary  guardian  not  superseded  on  account  of  interest  in  the  death  of  the 

ward,  ib. 
As  to  marriage  of  a  female  testamentary  guardian,  ib. 
Testamentary  guardian,  and  not  mother,  entitled  to  custody  of  person  of  infant, 

iii.  242. 
Discretion  of  court  as  to  allowing  the  mother  the  custody,  or  access,  ib. 
Even  in  the  case  of  illegitimate  children,  ib. 
Access  allowed  to  friends  of  a  deceased  parent,  ib. 
Guardian  allowed  to  regulate  education  of  infant,  ib. 

Assisted  by  court  in  compelling  ward  to  go  to  a  particular  school  or  college,  ib. 
Where  guardians  differ  as  to  mode  of  education  the  court  will  decide,  iii.  242. 
Weight  given  to  the  wish  of  deceased  father  in  the  appointment  of  guardian,  ib. 
Whether  parol  evidence  of  it  received,  ib. 
Deceased  father's  wishes  as  to  the  religion  in  which  child  is  to  be  educated, 

attended  to,  ib. 
Presumption  that  father  wishes  his  child  to  be  brought  up  in  his  own  religion, 

iii.  243. 
Court  not  influenced  by  pecuniary  considerations  affecting  the  infant,  ib. 
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INFANTS,  continued. 

"Where  cWld  has  been  brought  up  in  a  faith  contrary  to  the  express  wish  of  the 
father,  iii.  243. 

Semble,  verbal  contract  before  marriage  as  to  religion  of  children  not  binding, 
iii.  244. 

According  to  laws  of  Spain,  bishops,  monks,  and  religious  persons  cannot  be 
guardians,  ib. 

Unless  they  are  relations  of  the  minor,  ib. 

Ward  of  court,  in  general  not  allowed  to  be  taken  out  of  the  jurisdiction,  ib. 

Exceptions  to  the  rule,  ib. 

Security  taken  for  return  of  ward,  and,  if  its  stay  be  of  some  duration,  for  its  pro- 
per education,  ib. 

And  in  the  case  of  female  wards,  that  they  shall  not  marry  without  the  leave  of 
the  court,  ib. 

Clandestine  removal  of  ward  out  of  jurisdiction  a  contempt  of  court,  ib. 

Enlistment  of  ward,  ib. 

Duty  of  guardians  to  give  information  to  the  court  as  to  its  wards,  ib. 

2.  Marriage  of  ward  of  court,  iii.  246,  268,  210. 
Necessary  to  obtain  leave  of  court  on,  iii.  246. 

Granted  only  if  marriage  is  suitable  and  the  settlement  is  proper,  ib. 

Court  will  prevent  clandestine  marriage,  ib. 

Hearsay  evidence  of  weight  in  these  cases,  ib. 

Guardian  conniving  at  marriage  of  ward  of  court,  iii.  247. 

Person  marrying  or  assisting  at  marriage  of  a  ward  of  the  court  guilty  of  a  con- 
tempt, iii.  248. 

Even  when  ignorant  that  an  infant  was  a  ward  of  the  court,  ib. 

Though  the  father  be  living,  ib. 

Whether  marriage  be  valid  or  invalid,  ib. 

Where  bill  filed  on  the  day  of  the  marriage,  ib. 

Though  fact  of  the  marriage  be  not  for  some  years  communicated  to  the  court,  ib. 

After  invalid  marriage  of  female  ward,  valid  marriage  ordered,  ib. 

Not  always  in  the  case  of  a  male  ward,  ib. 

Court  will  restrain  proceedings  in  the  Ecclesiastical  Court,  by  person  in  contempt, 
against  infant,  iii.  249. 

Punishment  for  contempt  of  court,  iii.  250. 

Used  as  the  means  of  compelling  husband  to  make  a  settlement,  ib. 

Or  his  father,  if  he  were  implicated,  ib. 

Settlement  on  marriage  of  ward  of  court,  iii.  252. 

Provision  for  issue  by  a  second  marriage,  ib. 

Ward  on  attaining  twenty-one  may  confirm  an  ante-nuptial  settlement,  ib. 

Property  of  female  ward  under  its  protection,  though  she  has  attained  twenty- 
one,  ib. 

Where  settlement  on  ward  has  been  approved  of  by  the  court,  it  cannot  be  defeated 
by  delaying  the  marriage,  ib. 

Improper  settlement  on  ward  when  reformed,  ib. 

Ward's  equity  to  a  settlement,  ib. 

Settlement  where  marriage  is  a  contempt  of  court,  iii.  253 ;  see  vol.  1,  note  to 
Murray  v.  Lord  Elibank. 

Settlement  how  framed  in  such  cases,  iii.  253.         * 

Where  there  are  alleviating  circumstances,  ib. 

Court  may  decline  to  part  with  funds  during  joint  lives  of  husband  and  wife,  ib. 

Semble,  it  could  not  enforce  a  settlement  contrary  to  the  wishes  of  both,  ib. 

Marriage  of  ward  when  annulled  by  the  legislature,  ib. 

Court  cannot  compel  male  ward  on  coming  of  age  to  exclude  wife  by  settlement 
from  all  his  property,  ib. 

Settlements  by  infants,  under  18  &  19  Vict.  c.  43,  iii.  254. 

3.  Father  bound  to  maintain  his  children,  iii.  254,  264,  265. 

If  of  ability,  not  allowed  maintenance  out  of  their  property,  iii.  254,  265. 
Although  there  be  a  provision  for  maintenance,  iii.  254. 
Unless  he  has  contracted  for  it,  ib. 
Eeference  as  to  the  ability  of  the  father,  ib. 
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When  omitted,  iii.  254. 

Maintenance  allowed  when  father  unable,  and  such  allowance  is  necessary  for 
the  welfare  of  infant,  iii.  265,  269. 

Wife  not  bound  to  maintain  her  eliildreu  out  of  her  separate  estate,  iii.  255. 

Separate  estate  not  taken  into  consideration  in  determining  the  ability  of  the 
father,  ib. 

After  death  of  husband,  maintenance  allowed  without  reference  to  the  widow's 
ability,  ib. 

No  reference  where  property  small,  ib. 

Or  no  allowance  for  maintenance  is  asked,  ib. 

Or  where  children  are  taken  from  their  father  on  account  of  his  ill  conduct,  ib. 

In  allowing  maintenance  to  an  infant,  regard  had  to  the  state  of  his  family,  iii. 
255,  266. 

As,  brothers  and  sisters  unprovided  for,  ib. 

Even  in  the  case  of  an  illegitimate  brother  born  of  the  same  parents,  ib. 

Father  and  mother  being  in  distressed  and  indigent  circumstances,  ib. 

Allowance  made  for  charity,  iii.  256. 

No  order  for  maintenance  where  infant  clandestinely  conveyed  out  of  the  juris- 
diction, ib. 

Maintenance  allowed  notwithstanding  direction  to  accumulate,  iii.  256,  269. 

Or  a  limited  interest  be  given  for  maintenance,  with  a  direction  to  accumulate 
the  rest,  ib.  ; 

Maintenance  allowed,  on  principle  of  compensation,  where  there  is  a  gift  to  a  class, 
though  directed  to  accumulate,  iii.  256,  266,  269. 

Not  where  gift  over  to  a  stranger,  ib. 

Or  gift  over  to  issue  of  one  of  the  class  on  his  death,  iii.  257. 

Or  where  unborn  children  may  form  part  of  the  class,  ib. 

Or  where  shares  are  contingent,  though  not  given  over,  ib. 

Unless  with  consent  of  testator's  next  of  kin,  ib. 

Maintenance  allowed,  where  consent  of  stranger,  to  whom  fund  is  given  over, 
can  be  obtained,  iii.  258. 

Or  even  if  there  be  a  gift  over,  if  it  can  be  inferred  that  it  was  the  testator's  in- 
tention to  give'  it,  iii,  259. 

Where  there  are  two  funds,  maintenance  allowed  out  of  fund  most  beneficial  to 
infant,  ib. 

Trustees,  as  a  general  rule,  cannot  break  in  upon  infant's  capital,  iii.  259,  267. 

Assignee  entitled  to  the  whole  capital,  ib. 

Advance  by  trustee  to  apprentice  infant  out  of  trust  fund,  when  contingent,  al- 
lowed, ib. 

Distinction  between  a  stranger  and  a  trustee  advancing  money  for  infant's  neces- 
saries, ib. 

Court  will  break  in  upon  capital,  when  indispensably  necessary  for  welfare  of 
infant,  iii.  260,  266,  267,  269. 

Although  fund  has  been  given  to  a  class,  with  directions  to  accumulate  it  for  sur- 
vivors, iii.  266. 

But  not  where  there  is  a  gift  over  to  third  persons,  in  case  of  the  death  of  the  first 
takers,  ib. 

Distinction  between  allowance  for  prospective  and  past  maintenance,  iii.  260. 

Guardian  cannot  appropriate  principal  to  support  of  ward,  even  in  cases  of 
necessity,  without  a  prior  authority  from  court,  iii.  267. 

Or  subsequent  ratification,  ib. 

Which  will  not  be  granted  unless  the  case  is  plain,  iii.  268. 

And  the  burden  of  showing  it  to  be  so,  lies  on  the  guardian,  ib. 

Undertaking  to  pay  money  on  account  of  maintenance  enforced,  iii.  261. 

Income  left  to  person  for  the  purpose  of  maintaining  children,  ib. 

When  fund  given  to  person  for  that  purpose,  how  far  he  will  be  controlled,  ib. 

Interest  allowed  to  infant  by  way  of  maintenance  out  of  legacy  left  by  parent, 
iii.  262. 

Guardian  appointed  for  infant  out  of  jurisdiction  to  whom  money  for  infant's 
maintenance  may  be  paid,  ib. 
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Proceedings  in  Ireland  adopted,  same  person  appointed  guardian,  iii.  262. 

Attorney  appointed  to  receive  maintenance,  when  father  out  of  jurisdiction,  ib. 

Court  mdy  refuse  maintenance  in  order  to  compel  parent  to  bring  infant  within 
the  jurisdiction,  ib. 

Income  of  lunatic  infant  residing  abroad,  paid  to  parent,  ib. 

Power  of  court  to  grant  leases  of  infant's  estates,  ib. 

As  to  appointment  of  guardian  ad  litem,  ib. 

Provisions  relating  to  infants  in  the  Divorce  and  Matrimonial  Causes  Act,  iii. 
262,  263;  see  iii.  278,  279. 

Jurisdiction  of  courts  over  infants  under  writ  of  habeas  corpus,  iii.  272-278. 

Exercised  primarily  for  benefit  of  infant,  iii.  272,  273,  275. 

And  depends  on  discretion  of  court,  iii.  272,  273. 

Does  not  extend  in  England  to  removing  children  from  their  father,  iii.  276. 

'  Even  when  he  is  unfit  to  take  care  of  them,  ib. 

Unless  they  are  of  an  age  to  judge  for  themselves,  and  improperly  restrained  by 
him,  iii.  276,  277. 

Bule  on  these  points  in  the  United  States,  ib. ;  see  iii.  272,  274. 

Court  will  ordinarily  award  custody  of  children  to  father,  as  the  party  primarily 
entitled  to  it,  iii.  275. 

But  will  refuse  to  remove  children  from  their  mother  when  their  tender  years  re- 
quire her  care  and  nurture,  iii.  273,  274. 

Will  be  influenced  by  the  character  and  merits  of  the  parents,  in  deciding  between 
their  conflicting  claims  for  the  custody  of  their  children,  iii.  275. 

The  refusal  of  an  application  for  the  removal  ofachild,  under  a  habeas  corpus, 
by  one  t^'ibunal,  not  an  estoppel  nor  conclusive  against  a  subsequent  renewal  be- 
fore another  tribunal,  iii.  273,  276. 

Father  cannot  renounce  right  to  the  custody  of  his  children,  and  not  bound  bi/ 
such  renunciation,  iii.  277. 

Extension  of  the  jurisdiction  in  some  of  the  states,  by  statute,  iii.  278,  279. 

INJUNCTION, 

To  stay  proceedings  at  law,  iii.  160,  180. 

Dispute  between  Lord  BUesmere  and  Lord  Coke  as  to.the  jurisdiction,  iii.  160. 

Account  of,  by  Hallam,  ib. 

Introduction  of  equitable  pleas  do  not  render  injunction  to  stay  proceedings  at  law 
unnecessary,  ib. 

Instances  in  which  equity  stays  proceedings  at  law,  iii.  162,  180-202. 

To  stay  proceedings  against  executor,  having  accidentally  lost  assets,  iii.  163. 

When  instrument  fraudulently  obtained,  ib. 

Where  person  having  only  a  legal  interest  commences  au  action  against  equitable 
owner,  ib. 

To  protect  the  separate  property  of  a  married  woman,  ib. 

When  to  stay  proceedings  under  Interpleader  Act,  ib. 

When  owner  stands  by  and  suffers  another  to  lay  out  money  on  his  estate,  iii.  1 64. 

Especially  if  the  owner  stands  in  some  fiduciary  relation  towards  person  making 
the  expenditure,  iii.  165. 

And  even  where  owner  is  a  feme  covert,  ib. 

Where  person  encourages  another  to  erect  a  nuisance,  ib. 

Or  permits  him  to  deal  with  his  own  property,  ib. 

Person  making  expenditure  on  another's  property,  with  notice  of  title,  has  no 
equity,  ib. ;  see  ii.  64,  65. 

Nor  if  owner  was  ignorant  of,  and  did  not  encourage,  expenditure,  iii.  166. 

But  owner  coming  into  equity  must  make  compensation,  ib. 

Lessee  from  year  to  year  making  expenditure,  unless  with  reference  to  some  agree- 
ment, has  no  equity,  ib. 

Proceedings  at  law  stayed,  when  discovery  required  from  the  plaintiff  at  law,^  ib. 

Injunction  not  extended  to  stay  trial,  if  pleadings  show  that  the  discovery  will  not 
assist  the  defendant  at  law,  iii.  107. 

But  plaintiff  must  show  that  an  action  can  be  maintained,  ib. 
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No  relief  in  equity  to  plaintiff,  where  the  grounds  of  his  case  are  equally  available 
at  law,  iii.  167,  192-195. 

Especially  since  the  Common  Law  Procedure  Act,  iii.  16Y. 

Nor  against  mistake  in  pleading,  or  conduct  of  cause  at  law,  iii.  167,  181-184. 

Except,  perhaps,  on  receipt  for  payment  of  money  being  found  after  judgment  at 
law,  iii.  167. 

Creditor  restrained  from  proceeding  against  executor  after  a  decree  in  an  admin- 
istration suit,  ib. 

But  not  until  decree,  though  a  bill  be  filed,  iii.  168. 

Nor  unless  decree  give  a  present  right  to  go  in  and  prove  debts,  ib. 

Executor  must  state  what  the  assets  are,  either  in  his  answer  or  by  affidavit,  ib. 

As  to  costs  of  action,  when  proceedings  at  law  are  restrained,  ib. 

Or  in  County  Courts,  iii.  169. 

Executor  protected  when  estate  has  been  administered  by  the  Court,  iii.  169. 

Executors  after  decree  suffering  proceedings  o.t  law  to  continue,  ib. 

Executor  not  permitted,  without  leave,  to  proceed  against  party  to  suit,  after  admi- 
nistration of  the  estate  by  the  Court,  ib. 

Creditor,  after  a  bankruptcy  in  this  .country,  not  restrained  from  proceeding  in 
foreign  courts  against  the  bankrupt,  ib. 

Lord  Chancellor  cannot  stay  execution  of  judgment  annulling  letters  patent,  iii.  170. 

Injunction,  when  granted,  to  restrain  proceedings  in  the  Ecclesiastical  Courts,  ib. 

In  the  Admiralty  Courts,  iii.  171. 

Under  the  statutory  jurisdiction,  under  the  Merchants'  Shipping  Act,  iii.  172. 

In  the  Lord  Mayor's  Court,  ib. 

In  Courts  out  of  the  jurisdiction,  iii.  172-175,  201,  202. 

Party  suing  in  equity  and  in  another  Court  for  the  same  thing,  and  same  purpose, 
must  elect  in  which  he  will  proceed,  iii.  175. 

After  decree  restrained  from  proceeding  for  the  same  matter  in  another  Court,  ib. 

If  necessary,  leave  of  the  Court  must  be  obtained,  ib. 

Exception  in  the  case  of  a  mortgagee,  who  may  proceed  on  all  his  securities  at 
once,  iii.  176. 

Semble,  after  foreclosure,  mortgagee  not  precluded  from  suing  on  a  bond  or  cove- 
nant, ib. 

And  may  prove  in  administration  suit,  ib. 

But  he  must  give  up  property,  and  not  allowed  costs  of  foreclosure,  ib. 

Secus,  if  mortgagee  has  sold  the  estate,  ib. 

Parties  restrained  from  proceeding  against  officers  of  the  Court,  when,  ib. 

Officers  of  the  Court  restrained  from  proceeding,  when,  ib. 

Criminal  proceedings  not  restrained,  iii.  177. 

Except  when  commenced  by  plaintiff  in  equity  relative  to  the  same  matter,  ib. 

Semble,  not  in  the  case  of  a  defendant,  ib. 

Party  restrained  from  taking  out  a  fiat  in  bankruptcy  in  fraud  of  an  agreement,  ib. 

But  equity  will  not  interfere  with  distribution  of  the  estate  of  a  bankrupt,  ib. 

How  far  parties  will  be  restrained  from  applying  for  an  Act  of  Parliament,  ib. 

Not  in  general  where  a  party  merely  seeks  to  supersede  the  rules  of  property,  ib. 

Whether  arising  from  tenure  or  contract,  ib. 

Parties  restrained  from  applying  funds  of  a  Cqmpany  in  an  application  to  Parlia- 
ment to  extend  its  powers,  iii.  178. 

Or  to  vary  the  object  contemplated  by  an  Act  of  Parliament  by  which  Company 
was  formed,  ib. 

Funds  appropriated  by  Act  of  Parliament  for  certain  purposes,  cannot  be  applied 
for  extension  of  those  purposes,  ib. 

Without  consent  of  the  Court  of  Chancery,  ib. 

Such  funds  may  be  applied  in  defence  of  existing  rights,  ib. 

As  opposing  a  bill  in  Parliament,  ib. 

Or  funds  of  Corporation  may  be  applied  in  opposition  to  informations  impeaching 
the  title  of  the  Corporation,  iii.  179. 

Equitable  pleas,  effect  of,  iii.  180. 

Injunction  granted  to  restrain  proceedings  at  law  after  verdict  or  judgment,  where 
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bill  sets  forth  the  existence  of  a  defence  solely  cognizable  in  equity,  iii.  180,  182, 

183. 
Even  when  defence  might  have  been  made  at  law,  if  within  the  original  jurisdiction 

of  equity,  iii.  187.     See  Sobety. 
Bid  not,  as  it  would  seem,  where  equitable  defence  has  been  made  at  law,  and  over- 

ruled  on  the  merits,  iii.  188,  189. 
Unless  the  determination  has  been  summarily  on  motion,  ib. 
Nor  for  matter  within  the  original  co-ordinate  jurisdiction  of  law  and  equity,  iii. 

184,  185. 
Such  as  actual  fraud  or  tlie  existence  oftt  set-off  or  failure  of  consideration,  which 

is  not  a  good  defence  at  law,  iii.  185,  186. 
Unless  the  case  presents  some  special  ground  of  equity,  iii.  186,  187,  189. 
Nor  where  there  has  been  a  failure  to  make  a  good  legal  defence,  iii.  181,  183,  184. 
Unless  the  complainant  was  prevented  from  making  the  defence,  by  inevitable  sur- 
prise or  accident,  iii.  190-197. 
Ignorance  of  its  existence  unmixed  with  negligence,  iii.  197,  198. 
Or  fraud,  iii.  199,  200. 
Equity  will  restrain  proceedings  until  discovery  before  trial,  but  not  afterwards, 

iii.  197. 
Equity  has  jurisdiction  of  bill  filed,  for  an  injunction  andnew  trial,  in.  190-193. 
Btit  since  new  trials  have  been  granted  at  law,  relief  seldom  afforded  in  equity,  ib. 
Unless  on  special  grounds,  as  for  newly  discovered  evidence,  when  there  has  been 

no  default  or  omission  on  the  part  of  the  complainant,  iii.  196,  197. 
Courts  of  one  state  or  country  ivill  not  in  general  interfere  by  injunction,  with  those 

of  another  state  or  country,  iii.  201,  202. 
Unless  their  intervention  is  indispensably  necessary  for  the  purposes  of  justice,  ib. 
When  affidavits  may  be  read  for  or  against  equity  q/  hill,  iii.  202,  206. 
Injunction  will  he  dissolved,  on  coming  in  of  ansioer  which  denies  all  the  equity  of 

the  bill,  iii.  202.  j  _c    ,  ■ 

But  not  where  the  denial  in  the  answer  is  evasive,  nor  unless  it  is  fair  and  full  in 

all  material  particulars,  m.2(i^. 
Nor  when  new  matter  is  set  up  in  confession  and  avoidance  of  the  plaintiff '  s  equity, 

iii.  202,  203.  ,  ,  , 

Nor  wlien  the  answer  is  founded  on  hearsay,  and  not  on  the  defendant  s  own  know- 
ledge, iii.  203.  .  .... 

Nor  lohen  injunction  is  special  and  necessary  to  pi-event  irreparable  mischief,  m. 

204,  205,  206. 

INSURANCE,  „    .  .  r,T    .-.,       .    f 

Insurance  by  a  mortgagee  w  vendor  prima  facie  an  insurance  of  the  debt,  ana  oj 

the  property  only  as  a  security  for  the  debt,  ii.  232,  233,  234. 
Cases  on  these  points  in  Massachusetts  and  Pennsylvania,  ih. 
Payment  of  the  loss  by  the  insurer  operates  as  a  purchase,  and  consequently  entitles 
him  to  all  iiu  rights  and  remedies  of  the  insured,  to,  or  for  the  recovery  of  the 
thing  which  forms  the  subject-matter  of  the  insurance,  ib. 
Application  of  these  principles  to  insurances  by  vendors  and  mortgagees,  ib. 

to  the  insurance  of  lives,  ii.2U,2-ib.     &«  Stjbrouation— Surety. 

JURISDICTION,  ,  .  ,        .    f 

of  equit7,  where  person  is  within  jurisdiction,  to  decree  concerning  property  out  ot 
the  iurisdiction,  iii.  487,  491.  .  j-  v 

To  'restrain  persons  within  its  jurisdiction  from  instituting  or  prosecuting  suits 

without  its  jurisdiction,  iii.  174,  201,  202,  498. 
Not  confined  to  lands  within  the  colonies  or  empire,  in.  ^SJ,  49t. 
Lands  out  of  the  jurisdiction  cannot  be  affected  directly,  i"- 487,  497. 
Possession  of  lands  out  of  jurisdiction  not  decreed,  in.  487,  498. 
Nor  a  partition  of,  iii.  489. 

Nor  an  issue  directed  to  try  the  validity  of  will  ot,  ib. 

Nor,  in  the  absence  of  contract,  will  boundaries  of  be  settled  by  the  Court,  ib 
Nor  abatement  of  nuisance  upon,  ordered,  iii.  497,  498. 
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JURISDICTION,  continued. 
Charity  out  of  the  jurisdiction,  not  administered  by  the  Court,  iii.  490. 
Cases  in  which  a  sequestration  of  estates  in  Ireland  was  ordered,  disapproved  of,  ib. 
As  to  the  effect  of  the  33rd  Order  of  May,  1845,  iii.  491,  492. 

LEGACY, 

When  general,  ii.  4?8,  500,  504. 
specific,  ii.  479,  500,  504. 
demonstrative,  ii.  479,  512. 
Importance  of  distinguishing  them,  ii.  479. 

Legacy  not  specific,  unless  clearly  intended  to  be  so,  ii.  479,  500. 
Instances  of  different  kinds  of  legacies,  ii.  479,  501,  502,  503. 
Bequests  of  money,  ii.  480,  501. 

when  specific,  ii.  480,  501,  503,  508. 

when  general,  ii.  480. 

of  debts,  ii.  480,  501,  502,  506. 

when  specific,  ib. 

of  a  part  or  residue  of  a  debt  specific,  ii.  481. 

legacy  out  of  a  debt  demonstrative,  ii.  481,  501. 

of  stock  or  government  securities,  ii.  481,  501,  502. 

when  specific,  ib. 

of  "my  stock"  or  "my  shares,"  previous  to  Wills  Act,  was  specific,  ii. 

481,  500. 
since  Wills   Act,  intention  to  pass   specific   stock  must   appear  laore 

clearly,  ii.  481. 
even  before  Wills  Act,  mere  possession  of  stock  not  sufficient  to  render  a 

bequest  in  general  terms  specific,  ii.  482. 
nor  of  stock  or  annuities  in  particular  funds,  ib. 
nor  of  India  Bonds,  ib. 
nor  canal  shares,  ib. 

and  the  same  rule  prevails  in  the  United  States,  ii.  502,  503. 
unless  sale  for  benefit  of  legatee  be  directed,  ii.  482. 
or  it  is  in  some  way  clearly  apparent  that  the  bequest  has  reference  to  a 
particular  fund  to  the  exclusion  of  others,  ii.  503. 
Legacy  of  part  of  a  debt,  or  part  of  certain  stock,  is  specific,  ii.  482. 
Legacy  of  money  out  of  a  debt,  or  out  of  stock,  demonstrative,  ii.  482,  501. 
So,  where  a  sum  is  given,  atid  the  fund  for  payment  is  only  pointed  out,  ii.  482, 

512,  513. 
Unless  intention  appears  to  give  a  specific  legacy,  ib. 
After-acquired  property  may  be  given  specifically,  ii.  483. 
Parol  evidence  of  the  state  of  testator's  property  admissible  to  determine  the  nature 

of  a  legacy,  ii.  483,  501,  502. 
Bequest  of  lease,  tithes,  or  rent  out  of  term,  specific,  ii.  484. 
Where  a  gross  sum  is  payable  out  of  real  estate,  it  is  demonstrative,  ii.  484,  512, 

514. 
But  money  to  arise  from  sale  of  land  may  be  given  specifically,  ii.  484,  512. 
Eesiduary  bequest,  whether  specific  or  general?  ii.  484,  503,  504.    See  Conversion 

or  Residoe. 
Where  one  of  several  articles  is  given  to  a  legatee,  he  has  the  right  of  selection,  ii. 

484.     See  Abatement  of  Legacy — Ademption — Satisfaction. 
Interest  is  payable  on  legacies  from  the  time  they  are  due,  ii.  495. 
Specific  legacies  due  at  the  death  of  testator,  interest  or  emoluments  from  that 

time  belong  to  the  legatee,  ib. 
Immaterial  that  enjoyment  has  been  postponed  by  the  testator,  ii.  496. 
Where  no  time  fixed,  general  legacy  payable  a  year  after  testator's  death,  and  car- 
ries interest  from  that  time,  ib. 
And  interest  will  be  due,  though  the  payment  of  the  legacy  be  impracticable,  ib. 
And  whether  the  assets  be  productive  or  not,  ib. 

G-eneral  legatee  of  Long  Annuities  not  entitled  to  dividends  before  a  year  has 
elapsed  from  testator's  death,  ib. 
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Interest  payable  after  a  year  on  a  legacy,  thoagh  it  is  directed  to  be  invested  be- 
yond the  period  of  a  year,  when,  ii.  496. 
Interest  will  be  given  from  the  death,  on  legacy  given  in  satisfaction  of  a  debt,  ib. 
Or  where  real  estate  is  charged  with  the  debts  of  another,  ib. 
Or  where  there  is  a  direction  to  pay  it  previously,  ib. 
Or  legacy  from  a  parent,  or  person  in  loco  parentis,  to  a  child,  ib. 
Bat  not  to  an  adult,  ii.  497. 

Nor  where  parent  has  provided  maintenance  aliunde,  ib. 
Nor  to  a  natural  child,  unless  maintenance  directed,  ib. 
Nor  to  a  wife,  ib. 
Distinction  between  commencement  of  payment  of  an  annuity  and  of  interest  on  a 

legacy  for  life,  ib. 
Person  having  a  life  interest  in  residue,  entitled  to  proceeds  from  testator's  death, 

ii.  497,  535. 
No  limitation  after  a  life  interest,  in  things  qua  ipso  usu  consumuntur,  ii.  497,  534. 
Doctrine  applicable  only  to  personal  use  exhausting  subject  of  gift,  ii.  497,  532,  534. 
Not  applicable  to  a  gift  of  farming  stock,  ii.  497,  534. 
Consumable  articles  comprised  in  residuary  bequest  for  life  must  be  sold,  ii.  498, 

532. 
Interest  from  testator's  death  on  legacy  charged  on  land,  ii.  498. 
Where  time  fixed  for  payment  of  legacy,  interest  due  from  that  time,  ib. 
Except  where  a  legacy  is  left  by  a  parent,  or  person  in  loco  parentis,  to  an  infant, 

when  it  will  be  allowed  from  the  death  of  testator,  for  maintenance,  ib. 
Whether  legacy  is  vested  or  contingent,  ib. 
Though  child  be  en  ventre  sa  mfere,  ib. 
Or  accumulation  is  directed,  ib. 

Not  where  sufficient  sum  is  allowed  for  maintenance,  ib. 
Even  out  of  another  fund,  ib.  * 

Exception  not  extended  to  relatives  other  than  legitimate  children,  ii.  499. 
Unless  the  testator  puts  himself  in  loco  parentis,  ib. 
Or  his  intention  appears  in  the  will  to  allow  maintenance,  ib. 
Legacy  to  be  paid  at  a  future  time,  with  interest,  interest  due  from  the  end  of  a 

year  after  testator's  death,  ib. 
Bate  of  interest  on  legacies,  ib. 
In  what  currency  paid,  ib. 
As  to  the  exchange  and  expense  of  remittance  of  legacy  in  foreign  coin,  ib.     See 

Abatement  of  Legacies — Ademption — Conversion  op  Residue — Marriage — 

Marshalling — Repetition  of  Legacies — Satisfaction. 

MAINTENANCE  OF  INFANTS.     See  Infants,  3— Legacy. 

MARRIAGE, 

Conditions  in  general  restraint  of,  both  by  the  civil  and  our  own  law,  void,  ii.  389, 

390,  415. 
Or  such  as  lead  to  a  probable  prohibition  of  marriage,  ii.  390. 
Whether  subsequent  or  precedent,  ii.  416. 
Secus,  if  of  a  limited  nature,  ii.  390,  412,  415. 
As  against  marriage  with  a  particular  person,  ii.  390. 
Or  a  native  of  a  particular  country,  ib. 
Or  a  person  belonging  to  a  particular  sect,  ib. 
Or  which  prescribes  ceremonies  of  marriage,  ib. 
As  of  the  Quakers,  ib. 

Or  which  prohibit  marriage  until  a  reasonable  age,  ib. 
But  condition  not  to  marry  a  man  of  a  particular  profession  invalid,  ib. 
Condition  against  a  daughter  taking  the  veil  or  attaching  herself  to  a  convent 

valid,  ib. 
Roman  law  as  to  conditions  restraining  widows  from  marrying,  ii.  391. 
Gift,  by  our  law,  during  widowhood  valid,  ii.  391,  412,  413. 
Conditions  requiring  consent  to  marriage  void  by  the  Roman  law,  ii.  391. 
Valid  by  the  law  of  England,  when,  ii.  391,  416. 
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Lord  Rosslyn's  account  of  the  adoption  of  the  Roman  law  in  equity,  ii.  391,  392. 

Conditions  precedent  on  marrying  with  consent,  valid,  ii.  393. 

Though  there  be  no  limitation  over,  ib. 

Legacy  to  daughter,  provided  she  does  not  marry  before  a  certain  age,  does  not 

vest  on  marriage  before  that  age,  ii.  394. 
Even  with  the  consent  of  the  testator,  ib.  vj     •  i. 

Doubtful  whether  condition  precedent  requiring  consent  generally,  be  valid  without 

a  bequest  over,  ib. 
With  a  bequest  over  it  clearly  is,  ib. 

Or  there  is  another  provision  on  marriage  without  consent,  ib. 
Conditions  subsequent,  if  general,  in  restraint  of  marriage,  invalid,  ii.  394,  415. 
Whether  in  the  case  of  a  devise  or  a  bequest,  ib. 
Even  if  it  be  not  general,  it  will  not  be  valid,  ii.  395. 
As  where  the  condition  is  against  marriage  with  a  particular  person,  ib. 
Or  restraining  a  widow  from  marrying  again,  ib. 

Unless  there  be  a  gift  over  or  upon  breach  of  the  condition,  ii.  395,  412,  413. 
Condition  subsequent  requiring  consent  to  marriage  in  terrorem  merely,  if  there  be 

no  bequest  over,  ib. 
Though  there  be  a  diminished  gift  to  legatee  on  marriage  without  consent,  ii.  395. 
Or  the  power  of  diminishing  the  legacy  be  delegated  to  another,  ib. 
Secus,  where  there  is  a  gift  over  of  the  legacy  on  marriage  without  consent,  ii.  395, 

412,  413. 
Reasons  assigned  by  the  Judges  for  the  operation  of  the  gift  over,  ii.  395. 
Gift  of  a  residue  not  considered  as  a  gift  over,  ii.  396,  412. 
Unless  there  be  a  direction  that  the  legacy  should  sink  into  the  residue,  ii.  396. 
Limitations  until  marriage  valid,  ii.  396,  397,  398,  412,  413. 
Consent  to  marriage,  what  amounts  to,  ii.  399. 
Marriage  in  the  life  of  father,  with  his  ciftisent,  equivalent  to  marriage  with  the 

consent  of  his  trustees,  ib. 
Or  his  subsequent  approbation,  ib. 

Where  no  particular  mode  prescribed,  when  consent  of  trustees  will  be  presumed,  ib. 
Where  consent  is  required  to  be  in  writing,  ii.  400. 
Favorable  construction  put  upon  expression  of  consent,  ii.  400,  401. 
Trustee  corruptly  refusing  consent,  ii.  401. 

refusing  to  interfere  by  giving  or  refusing  consent,  ib. 
Consent  cannot  without  cause  be  retracted,  ib. 
Unless  obtained  by  fraud  or  misrepresentation,  ib. 
Whether  the  consent  of  all  the  trustees  or  executors  be  necessary,  ib. 
Where  person  dies  whose  consent  was  necessary,  ii.  402. 
Or  one  of  two  whose  consent  was  required,  ib. 
Subsequent  consent  immaterial,  ib. 
Marriage  without  the  knowledge  of  trustees  a  breach  of  a  condition  not  to  marry 

against  their  consent,  ib. 
Effect  of  lapse  of  time  against  persons  insisting  on  a  forfeiture,  as  to  the  onus  of 

proving  that  there  was  no  consent,  ib. 
Clause  of  forfeiture,  on  marriage  without  consent,  bequest  vesting  at  particular  age, 

how  construed,  ii.  403. 
Relief  from  forfeiture  occasioned  by  negligence  of  trustee,  ib. 
Whether  testator's  consent  to  marriage,  where  consent  of  others  is  not  made  requi- 
site, dispenses  with  condition  in  respect  to  the  time  of  marriage,  ii.  404,  405. 
Or  against  marriage  with  a  particular  person,  ib. 
Whether  a  legatee  marrying  without  consent  can  take  on  second  marriage  with 

consent,  ii.  405. 
Remarks  on  the  Roman  as  contrasted  with  the  English  law,  ib. 
Contracts  in  restraint  of  marriage  void,  ii.  406. 
So  a  contract  to  marry  a  particular  person  not  similarly  bound,  ib. 
But  not  a  contract  by  which  persons  are  mutually  bound  to  marry  each  other,  ib. 
Unless  it  be  a  fraud  upon  parents  or  persons  in  loco  parentis,  ib. 
Marriage  brokage  contracts  void  in  equity,  ii.  407,  416. 
Otherwise  in  civil  law,  ii.  407. 
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Semble,  vieeof  such  consideration  may  be  pleaded  at  law,  ii.  408. 
Bond  for  assisting  at  an  elopement  void,  ib. 
Equality  of  match  will  not  render  the  bond  valid,  ii.  409. 
Incapable  of  confirmation,  ib. 
Money  paid  for  it  may  be  recovered,  ib. 

Contract  by  parent  or  guardian,  for  promoting  or  consenting  to  marriage,  void,  ib. 
Contracts  in  fraud  of  party  to  the  marriage  or  relatives  void,  ib. 
Security  given  by  son,  without  privity  of  his  parents,  to  return  part  of  wife's  por- 
tion, void,  ib. 
Other  cases  of  fraud,  ib. 

Partieeps  criminis  may  obtain  relief  in  equity,  ii.  410. 
Equity  will  not  interfere  to  the  injury  of  an  innocent  person,  ib.     See  Separation. 

MARRIAGE  OP  WARD  OP  COURT.     See  Infants,  2. 

MARSHALLING.     See  Subrogation. 
Principle  of  doctrine  of,  ii.  208,  217,  218. 
Between  simrfe  contract  and  specialty  creditors,  ii.  208,  218. 
Voluntary  specialty  postponed  to  simple  contract  creditor,  ii.  208. 
Between  specialty  creditor  and  mortgagee  of  copyholds,  ib. 
Simple  contract  creditors  not  entitled  to  larger  fund  than  they  had  originally,  ib. 
As  against  real  estate,  where  personal  estate  becomes  insufficient  in  consequence 

of  a  devastavit,  ii.  208. 
3  &  4  Will.  4,  c.  104,  renders  marshalling  between  creditors  unnecessary,  ib. 
Case  of  Greemcood  v.   Taylor  disapproved  of  by  Lord  Cottenham  in  Mason  v. 

Bogg,  ib. 
Marshalling  between  legacies  charged,  and  legacies  not  charged  on  lands,  ii.  210. 
Legacy  charged  on  land  not  thrown  upon  the  personal  estate,  to  prevent  its  sinking 

by  the  death  of  the  legatee,  ib. 
Right  of  parties  as  to,  will  not  prevent  simple  contract  debt  being  barred  by  Statute 

of  Limitations,  ib. 
Marshalling  between  creditors  and  legatees,  ii.  210,  251. 
Against  lands  descended,  ii.  210.  _  • 

In  favor  of  a  pecuniary  and  specific,  hut  not  of  a  residuary  legatee,  ii.  250,  251, 

253,  254. 
Not  against  lands  devised,  whether  the  legacy  be  pecuniary  or  specific,  ii.  211. 
Although,  since  3  &  4  Will.  4,  c.  106,  the  devisee  be  heir,  ib. 
Unless  devise  is  coupled  with  or  subject  to  charge  of  debts,  ii.  251,  260. 
When  assets  will  he  marshalled  in  favfr  of  a  general  legatee  of  the  whole  or  an 

aliquot  part  of  the  personalty,  ii.  252-254,  257,  258. 
Devisee,  and  specific  legatee,  contribute  pro  rata  to  pay  debts  due  by  specialty, 

ii.  211,  250,  251. 
Semble,  legatee,  previous  to  1  Vict.  c.  26,  would  be  entitled  to  resort  to,  as  agamst 

residuary  devisee,  ii.  211. 
A  fortiori  since  that  Act,  ii.  211 ;  see  ii.  260. 
But  legatee  may  stand  in  the  place  of  a  mortgagee  of  devised  as  well  as  of  descended 

estate,  ii.  212,  260,  261,  264. 
Rule  not  to  be  extended,  ii.  212.  ■•   oio 

Marshalling  between  vendor's  heir  and  legatee,  when  land  descends,  ii.  213. 
Not  when  it  is  devised,  ib.  c  j  i,t     m 

In  favor  of  legatees  as  against  land  devised  for,  or  subjected  to  payment  of  debts,  ib. 
Semble,  between  legatees  and  simple  contract  creditors,  as  against  land  descended, 

since  3  &  4  Will.  4,  c.  104,  ii.  211.  ,       ,     j.         ■■o^^ 

Of  assets  will  take  place  though  question  not  raised  on  the  pleadings,  n.  /i4. 
For  paraphernalia,  ib. 
Not  for  a  charity,  ii.  215,  265. 

Charitable  legacies  fail  so  far  as  they  are  not  payable  out  of  pure  personalty,  ib. 
Testator  may  direct  charitable  legacy  to  be  paid  out  of  pure  personalty,  ib. 
But  pure  personalty  must  contribute  to  debts  and  general   and  testamentary  ex- 
penses, ii.  216. 
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Marshalling  securities,  ii.  216. 
Doctrine  ot^  as  laid  down  by  Lord  Hardwicke,  ib. 
Observed  npon,  ib. 
To  preserve  a  portion,  ib. 

In  bankruptcy,  in  the  case  of  a  Crown  debt,  ib. 
Not  enforced  to  the  prejudice  of  a  third  party,  ib. 
By  the  Court  of  Admiralty,  ii.  211. 
Assets  marshalled  where  creditor,  who  has  hut  one  remedy,  is  in  danger  of  being 

defeated  by  the  action  of  another,  who  has  two,  ii.  216-218. 
And  inter  vivos  as  well  as  after  death,  ib. 
Between  creditors  of  the  same  person,  ii.  218-222.     ^ 
Even  to  the  exclusion  of  subsequent  creditors,  ib. 
Not  as  between  creditors  of  different  persons,  ii.  209,  222. 
Unless  on  special  grounds  of  equity,  ii.  223-225. 
Nor  against  subsequent  bona  fde  purchasers,  ii.  221. 
In  favor  of  sureties,  ii.  226,  227. 
Even  after  payment  of  debt,  ii.  227-231. 
And  generally  whenever  as  between  two  parties  liable  for  a  debt,  the  liability  of  the 

one  is  relatively  secondary  and  that  of  the  other  primary,  ii.  235,  236.     See  SuB- 

ROeATION. 

Principle  not  dependent  on  contract,  ii.  235,  236. 

Operates  as  between  successive  purchasers  or  encumbrancers  of  same  estate,  ii. 
237,  241. 

But  will  not  be  enforced  to  the  injury  of  purchaser  who  has  bought  in  good  faith 
without  notice,  ii.  244,  245. 

In  favor  of  specific  or  pecuniary  legatees,  by  throwing  burden  of  debts  on  de- 
scended lands  subject  to  lien  or  charge  for  their  payment,  by  operation  of  law, 
or  the  will  of  the  testator,  ii.  249,  250,  255. 

But  not  against  devisee,  ii.  250,  255. 

Unless  land  devised  is  charged  with  debts  by  will,  ii.  251,  260, 

Or  specifically  pledged  or  mortgaged  for  their  payment,  by  testator,  ii.  255,  264. 

Nor  in  favor  of  a  legatee  of  the  whole  or  residue  of  the  personalty ,  ii.  252,  253. 

Unless  tand  made  primarily  applicable  by  will,  ii.  251,  255. 

Legatee  of  the  whole  or  an  aliquot  part  of  personalty  entitled  to  have  the  assets 
marshalled  in  New  York  and  South  Carolina,  ii.  255,  257. 

In  favor  of  devisee  against  heir,  ii.  251,  262,  26;?. 

Although  land  charged  with  debts,  ii.  251,  295. 

Personalty  primarily  applicable  to  payment  of  debts,  ii.  250. 

Ei'cn  when  they  are  charged  upon  the  land  by  the  testator,  ii.  259,  265. 

Or  the  land  has  been  specifically  pledged  or  mortgaged  for  their  payment,  ii.  250. 

This  ride  will  yield  wheji  the  testator  manifests  an  opposite  intention  by  bequeathing 
the  personalty,  and  suffering  the  land  to  descend,  ii.  250,  251. 

Btit  where  both  are  given  the  former  will  retain  its  priority,  ib. 

Unless  the  personalty  is  given  specifically,  ib. 

Or  the  devise  coupled  with  a  charge  of  debts,  ii.  250,  251,  260. 

When  it  will  be  postponed  to  general  or  pecuniary  bequests  of  the  personalty,  ib. 

Charge  of  debts  on  land  does  not  show  an  intention  to  exonerate  personalty,  ii.  259. 

But  loill  furnish  means  of  giving  effect  to  such  an  intention,  when  manifested 
aliunde,  ii.  255,  256. 

Devisee  of  land  subject  to  mortgage  for  debt  of  testator,  entitled  to  have  personal 
estate  applied  in  payment  of  debt,  ii.  264. 

Unless  land  expressly  devised  for  its  payment,  ib. 

Aliier,  where  testator  was  not  personally  liable  for  the  debt,  ib. 

Rule  in  Ohio  and  Pennsylvania,  ib. 

Devisees  and  specific  legatees  contribute  rateahly  to  payment  of  debts  due  by  spe- 
cialty, and  therefore  a  charge  upon  land  in  their  own  nature,  ii.  211,  250,  251. 

And  devisees  must  bear  the  whole  burden  of  debts  charged  on  land  by  will,  or  for 
which  it  has  been  mortgaged  by  testator,  in  exoneration  of  specific  or  pecuniary 
legacies,  ii.  251,  260,  264. 
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Belative  ^if^^ii^  of  devisees  and  legatees  for  debts  charged  on  land  by  statute, 

11.  iii-Lj  ZuUj  Zblj  ^64. 
Where  creditor,  who  has  right  of  recourse  against  two  funds,  waives  his  claim 

upon  one,  he  will  be  postponed  to  all  claims  against  the  other  of  which  he  had 

notice  at  the  time  of  the  waiver,  ii.  271-2Y4. 
The  same  rule  applies  lohen  the  right  of  recourse  against  a  subsequent  purchaser 

IS  relinquished,  to  the  injury  of  one  of  prior  date,  ib. 
But  to  produce  this  effect,  the  notice  must  be  explicit,  ib. 
In  general,  equity  marshals  assets  by  the  process  of  subrogation,  and  not  by  that  of 

restraint  or  exclusion,  nils,  286. 
And  will  not  exclude  a  creditor  who  has  two  funds  or.  remedies  from  either,  nor 

compel  him  to  surrender  one  as  the  price  of  access  to  the  other,  even  in  cases  of 

insolvency,  and  for  the  purpose  of  producing  equality  among  creditors,  ii.  278, 

285,  286. 
A  different  rule  prevails  in  bankruptcy,  and  in  the  administration  of  insolvent 

estates  in  Massachusetts,  ii.  278,  286. 
Equity  will  sometimes  exclude  a  creditor  who  has  two  funds,  from  one,  when  the  other 

is  sufficient  and  immediately  within  his  reach,  and  an  opposite  course  would  re- 
sult in  irreparable  injury  to  others,  ii.  275-286. 

MISTAKE, 
Parol  evidence  of  mistake  in  cases  within  the  Statute  of  Frauds,  ii.  680,  688,  702, 

708. 
In  fact  in  written  instrument  or  contract  reformed  in  equity,  ii.  680,  702. 
Aliter,  when  mistake  is  in  point  of  law,  ii.  681. 

MORTGAGE, 
Forfeiture  of  mortgaged  estate  at  law,  on  non-payment  at  the  appointed  time,  iii, 

604,  605. 
Right  to  redeem  in  equity,  iii.  605,  624. 
Right  to  redemption  cannot  be  given  up  by  contract  at  the  time  of  the  mortgage, 

iii.  605,  624,  625,  627,  628. 
Or  fettered  by  confining  it  to  a  particular  time,  or  a  particular  class,  iii.  605,  625. 
Or  by  any  by-agreement,  iii.  606. 
And  these  principles  apply  in  every  instance,  where  a  conveyance  is  made  as  a 

security,  independently  of  the  form  in  which  it  may  appear  on  the  face  of  the 

papers,  iii.  624,  625. 
And  to  transfers  of  personalty  as  well  as  of  land,  iii.  626. 
Agreement  for  a  preference  of  pre-emption  valid,  ib. 
But  the  terms  must  be  strictly  complied  with,  ib. 
Where  mortgagee  agrees  to  receive  less  than  sum  due,  it  must  be  paid  on  the  day 

agreed  upon,  ib. 
Distinction  between  a  mortgage  and  an  absolute  sale,  with  proviso  for  repurchase, 

606,  607,  634-636. 
In  the  latter  case  no  redemption,  unless  the  terms  of  the  contract  are  strictly  com- 
plied with,  iii.  606,  607. 
So,  where  there  is  an  absolute  sale,  with  subsequent  agreement  for  repurchase,  iii. 

606,  637. 
Where  mortgage  is  in  the  nature  of  a  family  arrangement,  the  time  of  redemption 

may  be  limited,  iii.  608. 
Mortgage  may  be  given  to  secure  a  sum  larger  than  that  advanced,  ib. 
An  absolute  deed  may  be  shown  to  be  a  mortgage  by  parol  evidence,  iii.  608,  625, 

630. 
Of  fraud  or  mistake  in  the  concoction  of  the  deed,  iii.  628,  634. 
Or  that  the  nature  of  the  consideration  is  such  as  to  control  the  operation  of  the 

deed,  ib. 
But  not  by  proof  of  an  oral  agreement  at  variance  with  the  deed,  iii.  631,  632,  633, 

634. 
Right  of  redemption  will  attach  to  absolute  deed  if  given  as  security,  m.  625. 
Even  when  unaccompanied  by  a  defeasance,  or  by  any  written  evidence  of  debt,  ib. 
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And  although  there  may  he  no  right  on  the  part  of  the  grantee  to  demand  or  enforce 
repayment,  ii.  627,  628. 

But  an  absolute  or  conditional  deed  cannot  be  varied  by  evidence  of  a  mere  parol 
agreement,  or  by  anything  short  of  proof  of  facts  and  circumstances,  from  which 
equity  will  imply  a  right  of  redemption  irrespectively  of  agreement,  iii.  626, 
629,  631. 

And  when  consideration  is  neither  an  antecedent  debt,  nor  loan  made  at  the  time, 
deed  cannot  he  converted  into  mortgage  by  parol  evidence,  ib. 

Comeyance  made  in  satisfaction  of  precedent  debt,  will  not  he  construed  as  mort- 
gage, even  where  it  is  attended  by  agreement,  that  the  grantor  may  repurchase  at 
or  before  a  certain  period,  iii.  637. 

Nor  where  it  is  the  result  of  an  application  for  a  loan,  which  is  refused,  and  a 
conditional  sale  agreed  on  by  the  parties,  iii.  640. 

Rule  in  Pennsylvania,  iii.  641,  642. 

When  a  deed  absolute  or  conditional,  is  a  mere  cover  for  an  irredeemable  mortgage, 
the  grantor  will  be  entitled  to  decree  for  redemption,  627-630,  633. 

As  against  the  grantee  and  every  one  claiming  under  him  who  is  not  a  bona  fide 
purchaser,  iii.  642,  643. 

Notwithstanding  any  agreement  or  stipulation  to  the  contrary,  made  contempora- 
neously with  or  subsequent  to  the  execution  of  the  deed,  ib. 

Remedy  must  be  sought  in  such  cases  in  equity,  iii.  626,  627. 

Registry  of  conveyance  subject  to  defeasance,  invalid,  unless  defeasance  he  recorded, 
iii.  639,  642,  643. 

Subsequent  agreement  restraining  the  right  of  redemption  inoperative,  unless  in  the 
nature  of  a  sale,  and  founded  upon  sufficient  consideration,  iii.  643,  644. 

But  sale  of  equity  of  redemption  to  mortgagee,  valid  in  the  absence  of  undue  in- 
fluence, iii.  644. 

Nature  ofau  equity  of  redemption,  iii.  608,  624. 

Is  an  estate  in  the  land,  iii.  609,  624,  647. 

May  be  devised  and  dealt  with  as  the  land,  iii.  609,  647. 

Husband  may  be  tenant  by  the  curtesy  of  it,  ib. 

Since  Dower  Act,  wife  dowable  of  it,  ib. 

Descends  as  land,  ib. 

Mortgagor  of  advowsou  entitled  to  present  on  a  vacancy,  iii.  374. 

Executor  and  not  heir,  entitled  to  money  due  on  a  mortgage  in  fee,  iii.  610. 

Distinction  between  mortgage  and  an  absolute  conveyance,  with  collateral  agree- 
ment for  a  repurchase,  iii.  610,  634,  640. 

In  the  latter  case,  heir  entitled  to  money  on  a  repurchase,  iii.  610. 

An  assignment  of  the  debt  even  hy  parol  will  operate  as  an  equitable  assignment  of 
the  mortgage,  iii.  368,  646. 

And  an  extinguishment  of  the  debt  will  also  extinguish  the  mortgage,  iii.  645. 

Assignment  of  different  debts,  seciired  by  the  same  mortgage  at  different  times  and  to 
different  persons,  iii.  646,  647. 

Effect  of  such  an  asssignment  on  the  relative  rights  and  remedies  of  the  assignor 
and  assignees,  ib. 

Mortgage  may  be  assigned  by  mortgagee  alone,  iii.  616. 

Mortgagor  should  concur,  as  the  assignee  will  take  subject  to  equities  and  accounts 
between  them,  iii.  370,  375,  610,  645. 

So,  if  action  be  brought  in  the  name  of  the  mortgagee,  on  a  bond  or  covenant,  he 
can  only  recover  what  is  due,  ib. 

But  the  statements  or  answers  of  the  mortgagor  at  or  before  the  time  of  the  assign- 
ment will  operate  as  an  estoppel,  and  preclude  him  from  denying  what  he  has  thus 
admitted,  iii.  370. 

Assignee  of  mortgage  takes  subject  to  the  equities  of  the  mortgagor,  iii.  369,  375. 

But  not  to  those  of  third  persons,  unless  he  has  notice  of  their  existence,  or  fails  to 
procure  a  transfer  of  legal  title,  iii.  371,  374,  376.     See  Equitable  Assignmbkt. 

Rule  on  these  points  in  New  York,  iii.  374. 

Assignee  without  privity  of  the  mortgagor,  cannot  turn  interest  due  into  principal, 
iii.  611. 

Secus,  if  the  assignment  is  with  the  privity  of  the  mortgagor,  ib. 
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Except  as  against  subsequent  incumbrancers,  of  wbom  there  is  notice,  iii.  611. 

Mortgagee  in  possession,  assigning  without  the  assent  of  the  mortgagor,  answer- 
able for  profits  before  and  after  assignment,  ib. 

Semble,  not  if  mortgagor  evades  service  of  subpoena  to  foreclose,  ib. 

Mortgagor  not  chargeable  with  costs  of  transfer  made  without  notice,  interest  hav- 
ing been  duly  paid,  ib. 

Stranger,  to  whom  mortgage  is  assigned  for  less  than  is  due,  entitled  to  whole  sum 
due,  ib. 

Semble,  against  subsequent  incumbrancer  or  creditors,  ib. 

Prior  creditor  piirohasing  palsue  incumbrance  without  notice  of  one  intervening, 
entitled  to  whole  sum  due,  iii.  612. 

Secus,  if  with  notice,  ib. 

Person  standing  in  a  fiduciary  relation  to  the  mortgagor,  entitled  only  to  what  he 
paid,  ib. 

So  only  is  the  heir-at-law,  as  against  a  purchaser  or  creditor,  ib. 

But,  heir  or  trustee  purchasing  incumbrance  to  protect  incumbrance,  entitled  to 
what  is  due  on  the  security,  ib. 

Arrears  of  rent  do  not  pass  by  an  ordinary  assignment  of  a  mortgage,  ib. 

Mortrfage  operates  as  a  conveyance  at  law,  and  entitles  the  mortgagee  to  possession 
hoili  at  law  and  in  equity,  iii.  645. 

Mortgagee  may  pursue  his  remedies  at  law  and  in  equity  at  the  same  time,  ib. 

But  equity  will  confine  the  exercise  of  his  legal  remedies  to  the  purposes  of  a  secu- 
rity, iii.  645,  648. 

Whether  the  assignee  of  a  term  can  defeat  an  action  on  the  covenants  in  the  lease, 
by  proof  that  the  assignment  is  coupled  with  a  written  or  oral  defeasance,  and 
is  consequently  a  mortgage,  iii.  642,  643. 

Where  an  equity  of  redemption  may  be  foreclosed,  ib. 

Plaintiff  must  offer  to  redeem  prior  incumbrancers,  ib. 

Sale  when  decreed  previous  to  the  Chancery  Improvement  Act,  ib. 

If  mortgage  be  of  a  dry  reversion,  ib. 

Or  security  were  scanty,  ib. 

Or  bill  praying  sale  were  taken  pro  confesso,  ib. 

When  mortgagor  made  executor,  ib. 

Or  if  heir  and  personal  representative  of  mortgagor,  being  the  same  person,  admits 
deficiency  of  personal  estate,  iii.  613. 

In  case  of  infant  mortgagor,  with  the  mortgagee's  consent,  sale  or  foreclosure 
would  be  ordered,  as  would  be  most  beneficial,  ib. 

Jurisdiction  to  order  sale  instead  of  a  foreclosure,  enlarged  by  Chancery  Improve- 
ment Act,  ib. 

Principles  on  which  the  Court  acts  in  directing  a  sale  under  the  Act,  ib. 

In  Ireland,  sale  has  always  been  ordered,  ib. 

Time  for  payment  or  redemption,  where  allowed,  iii.  613,  614. 

Foreclosure,  when  opened,  and  on  what  terms,  iii.  614,  615.^ 

As  to  costs  of  disclaiming  defendant  in  a  foreclosure  suit,  iii.  615. 

Mortgage  cannot  be  impeached  for  fraud  in  a  foreclosure  suit,  ib. 

Only  by  a  cross  bill,  ib. 

■Power  of  sale  does  not  affect  right  to  foreclose,  ib. 

Who  may  redeem,  iii.  615,  616. 

Cannot  redeem  before  appointed  time,  iii.  616. 

If  he  does  not  pay  then,  six  months'  notice  of  his  intention  to  pay  is  necessar}^,  ib. 

Mortgagee,  after  proper  notice,  refusing  tender  of  a  sufficient  sum,  must  pay  costs 
of  suit  for  redemption,  ib.  _  ■■■   r^'^ 

Mortgagor  filing  bill  of  redemption,  not  paying  at  the  appointed  time,  in.  617. 

Time  wTthin  which  redemption  was  allowed  previous  to  3  &  4  Will.  4,  c.  27,  ib. 

What  was  considered  a  sufacient  acknowledgment  of  the  mortgagor's  title,  m.  617, 

Effect  "of  lapse  of  time  under  3  &  4  Will.  4,  c.  27,  s.  28,  iii.  618. 
Time  does  not  run  whilst  the  possession  of  the  mortgagee  may  be  referred  to  an- 
other title,  iii.  619.  ,      „  »   /  -nr-n   t       oir      oo  -i. 
What  is  an  acknowledgment  of  mortgagor's  title  under  3  <te  4  Will.  4,  e.  Z7,  s.  Za,  ib. 
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28th  section  of  the  Act  is  retrospective,  iii.  619. 

Arrears  of  interest  on  mortgage  debt,  how  far  recoverable,  iii.  620. 

As  to  a  suit  for  the  redemption  of  lands  in  Canada,  ib. 

Mortgagor  in  possession  not  bound  to  account  for  rents  to  mortgagee,  ib. 

Nor  his  agent,  ib. 

Nor  any  person  claiming  under  him  as  a  volunteer,  ib. 

Mortgagee  must  accouut  from  the  time  he  takes  possession,  iii.  620,  645. 

When  annual  rests  will  be  directed  against  mortgagee  in  possession,  ib. 

Mortgagee  holding  over  after  payment,  will  be  charged  with  balance  and  interest, 
iii.  621. 

When  with  costs,  ib. 

Liable  only  for  fair  rents  and  profits,  and  wilful  default,  ib. 

Liable  for  damage  done,  as,  pulling  down  buildings  improperly,  ib. 

For  destroying  or  losing  the  title  deeds,  ib. 

For  assigning  estate  to  an  insolvent  person,  ib. 

Mortgagee  in  possession  of  part  of  estate  not  charged  as  having  been  in  possession 
of  the  whole  estate, "iii.  622. 

Allowance  made  to  mortgagee  in  possession,  ib. 

For  necessary  repairs,  ib. 

For  protecting  the  title  of  the  mortgagor,  ib. 

For  money  laid  out  in  improvements,  with  the  consent  or  acquiescence  of  the  mort- 
gagor, ib. 

Secus,  if  without  his  consent,  ib. 

Biii  consent  may  he  implied  from  unreasonable  delay  or  laches,  iii.  622,  623. 

Not  allowed  for  speculations  or  adventures,  as  in  opening  mines  or  quarries,  iii. 
622. 

Nor,  if  opened,  for  a  large  expenditure,  ib. 

No  inquiry  directed  as  to  lasting  improvements,  in  the  absence  of  evidence,  ib. 

Mortgagee  of  houses  cannot  in  the  absence  of  contract  charge  premiums  of  insur- 
ing houses,  iii.  623. 

Where  lower  rate  of  interest  has  been  paid  by  mistake,  mortgagee  may  claim  the 
difference,  ib.     See  Marshalling. 

Mortgagor  has  the  rights  of  an  owner  as  it  respects  third  persons,  iii.  647. 

But  mortgagee  is  seised  of  the  freeliold  as  between  himself  and  the  mortgagor,  iii. 
648. 

And  entitled  to  recover  possession  of  the  premises  in  ejectment,  iii.  645,  648. 

And  to  compel  attornment  of  tenants,  holding  under  leases  prior  to  the  mortgage, 
iii.  645. 

Mortgage  operates  as  conveyance  of  the  freehold  at  law,  iii.  645,  648. 

But  is  strictly  subordinate  to  the  purposes  of  a  security  for  the  debt  in  equity,  ib. 

MORTGAGE  OP  WIPE'S  INHERITANCE, 

For  husband's  benefit,  her  estate  considered  only  as  a  surety,  iii.  580,  591,  592. 

Wife  entitled  to  exoneration  out  of  husband's  estate,  ib. 

And  will  be  discharged  by  any  act  of  the  creditor  by  which  this  right  is  impaind, 

or  its  exercise  prevented,  iii.  592. 
Equity  thus  created,  binding  on  subsequent  purchases  with  notice,  iii.  593. 
Not,  as  is  laid  down  in  Tate  v.  Austin,  postponeci  to  other  creditors  of  her  husband, 

iii.  581. 
At  all  events  where  wife  mortgages  her  separate  estate,  iii.  582. 
And  such  creditors  consequently  cannot  claim  subrogation  against  her,  iii.  593. 
Wife  entitled  to  be  recompensed  out  of  produce  of  estate  of  husband  mortgaged 

with  her  own,  iii.  583. 
Whether  her  estate  will  be  discharged  by  gift  of  time  to  husband,  iii.  593.     See 

Surety. 
Debt  must  be  the  husband's,  iii.  583,  592. 
Presumption  that  money  borrowed  by  the  husband  on  the  mortgage  of  his  wife's 

estate,  is  for  his  benefit,  iii.  581. 
Parol  evidence  admissible  to  rebut  the  presumption,  ib. 
But  not  to  prove  the  transaction  different  from  what  it  appears  on  the  instrument,  ib. 
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Wife  may  waive  her  right  to  exoneration,  iii.  581. 
Will  not  do  so  by  borrowing  a  further  sum,  ib. 
Although  equity  of  redemption  is  reserved  to  the  husband  and  his  heirs,  trust  results 

for  wife,  iii.  584,  591,  592,  594. 
Unless  intention  appears  to  transfer  the  equity  of  redemption  to  the  husband,  iii. 

NEGLIGENCE  OF  CREDITOR, 

Injury  to  the  debtor  by  the  negligence  of  the  creditor,  with  regard  to  the  securities  or 
remedies  of  the  debtor,  will  discharge  the  debt  to  the  extent  of  the  injury,  ii.  271- 
275.     See  Subrogation. 

NOTICE, 

Purchaser  with  notice  of  equitable  right,  bound  by  it,  ii.  135,  182. 

And  the  same  rule  applies  to  the  purchase  of  chattels,  ii.  198. 

Cannot  defeat  it  by  getting  in  the  legal  estate,  ii.  135. 

Fraud  is  the  ground  which  governs  in  cases  of  notice,  ii.  135,  187,  188. 

Notice  of  a  contract  to  sell  or  grant  leases  is  binding  on  subsequent  purchaser,  ii. 
135. 

Or  of  a  defective  or  equitable  mortgage,  ib. 

Or  of  a  lien  of  unpaid  purchase-money,  ii.  136. 

Or  of  a  trust,  ib. 

Or  of  an  unregistered  conveyance,  ii.  136,  183. 

But  notice  of  the  unregistered  conveyance  must  be  clearly  proved,  ii.  136,  187-192, 

Registration  is  not  of  itself  notice  in  England,  ii.  136.     See  Registratiou. 

But  operates  as  notice  in  the  United  States,  ii.  178. 

Irish  Registry  Acts,  differing  from  those  in  England,  give  absolute  priority  to  instru- 
ments first  registered,  ii.  136. 

Presumption  of  actual  notice  from  examination  of  registry,  ii.  136,  155,  156. 

Doctrine  of,  has  no  application  to  British  ships  duly  registerd,  ii.  136. 

Purchaser  with  notice,  from  a  purchaser  without  notice,  protected,  ii.  68,  69,  137, 
184. 

So  is  a  purchaser  without  notice  from  a  purchaser  with  notice,  ii.  137,  184. 

Except,  perhaps,  in  the  case  of  a  charity,  ib. 

Assignee  of  equitable  incumbrance  with  notice  takes  subject  to  it,  ib. 

Assignee  of  equity  takes  subject  to  prior  equities,  althoiigh  without  notice  of  their 
existence  at  the  time  of  the  assignment,  ii.  72,  73,  74,  96,  98,  137,  162 ;  iii.  369. 

Trust  attaches  upon  a  trustee  who  has  sold,  taking  a  reconveyance  from  a  purcha- 
ser without  notice,  ii.  69,  137,  184. 

Purchaser  with  notice,  not  bound  by  voluntary  settlement,  ii.  137,  138. 

Actual  notice,  ii.  138,  152-161. 

Mere  vague  reports  will  not  amount  to,  ii.  138,  153,  155,  156. 

Must  proceed  from  some  person  interested  in  the  property,  ii.  138,  157,  158. 

Everything  which  amounts  to  actual  knowledge,  or  which  warrants  the  presump- 
tion that  the  purchaser  either  knew  or  remained  wilfully  ignorant,  operates  as 
notice,  ii.  153-161. 

This  presumption  may  be  rebutted,  by  showing  that  the  communication  was  not  one 
which  should  haveput  the  purchaser  upon  inquiry,  ii.  158,  159. 

Or  that  due  diligence  was  used  in  inquiring,  without  discovering  the  truth,  ii.  154, 
160,  161. 

Notice  must  be  certain,  ii.  153. 

Will  be  sufficiently  so,  if  capable  of  being  reduced  to  certainty,  ii,  153,  154. 

Constructive  notice,  ii.  138,  152,  162-181. 

Definition  of  constructive  notice,  by  Vice-Chancellor  Wigram,  ii.  138. 

What  is  sufBcient  to  put  a  person  upon  inquiry,  is  good  notice,  ii.  138, 153-158, 160. 

That  the  legal  estate  is  in  another,  ii.  139,  161,  162. 

That  title  deeds  are  in  the  possession  of  another,  when  it  affects  person  with  notice 
of  a  claim,  ii.  139. 

Mere  absence  of  title  deeds  will  not  affect  with,  ib. 

At  any  rate  where  reasonable  excuse  has  been  given  for  their  non-delivery,  ib. 
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Seous,  where  no  inquiries  have  been  made  as  to,  ii.  139. 

General  recital  of  mortgages  is  notice,  ib. 

Notice  that  a  person  had  given  a  judgment  or  warrant  of  attorney,  notice  of  mort- 
gage, ib. 

In  Penny  v.  Watts,  notice  of  a  devise  in  consideration  of  a  release  of  a  legacy, 
notice  of  an  agreement  for  a  conveyance  of  the  devised  estate,  ib. 

Inaccurate  notice  of  charge  sufficient,  ii.  140,  158,  159. 

Penny  v.  Watts  disapproved  of,  ii.  140. 

Notice  of  an  expired  annuity,  no  notice  of  deed  creating  it,  ib. 

Purchaser  bound  by  the  equities  of  the  occupiers  of  land,  ii.  140,  165-169. 

As  by  a  contract  of  a  tenant  for  a  lease,  ii.  140. 

Or  for  purchase,  ii.  141. 

Though  it  be  posterior  to  the  lease  under  which  he  held,  ib. 

Doubted  by  the  Viee-Chancellor,  in  Penny  v.  Watts,  whether  occupation  be  notice 
of  an  agreement  not  connected  with  it,  ib. 

Concerning  right  to  easement,  ib. 

Purchaser  not  bound  to  inquire  after  title  of  last  occupier,  when  the  possession  ia 
vacant,  ii.  141,  167. 

Possession  of  a  vendor  not  notice  of  lien  for  purchase-money,  if  receipt  for  it  be 
signed  in  the  conveyance,  ii.  142. 

Notice  of  tenancy  not  notice  of  lessor's  title,  ii.  142,  168. 

Cases  on  this  point  in  the  United  States,  ii.  168. 

Vendor's  having  been  long  out  of  possession,  not  notice,  ii.  142. 

-Assignee  of  lease  not  bound  to  notice  all  the  circumstances  under  which  lessor  de- 
rived his  title,  ib. 

Notice  in  a  deed,  leading  to  another  fact,  is  notice  of  it,  ii.  142,  161,  169,  170. 

Notice  of  a  post-nuptial  settlement,  notice  of  articles  previous  to  marriage,  ii.  143. 

Pact  of  married  woman  being  party  to  an  underlease,  notice  of  her  title,  ib. 

Purchaser  with  notice  of  a  deed,  bound  by  its  contents,  ii.  143,  169,  170. 

Purchaser  will  have  constructive  notice  of  everything  which  appears  on  the  face  of 
the  title  papers,  under  which  he  claims,  ii.  169. 

Or  which  is  a  necessary  inference  from  the  matters  which  they  contain,  ii.  169, 170. 

£ut  such  notice  must  he  certain,  or  capable  of  being  reduced  to  certainty,  ib. 

Notice  of  a  lease  imparts  notice  of  its  covenants,  ii.  143. 

In  cases  of  specific  performance,  notice  of  lease  not  notice  of  unusual  covenants,  ii. 
144. 

It  is  a  question  of  bona  iides,  ii.  144,  158,  159. 

Purchaser  not  bound  to  inquire  after  instrument  which,  by  possibility,  may  affect 
subject  of  purchase,  ii.  144;  see  ii.  159,  160. 

Ex.  gr.  after  a  settlement,  which  he  is  informed  does  not  affect  the  subject  of  pur- 
chase, ii.  145.  ^ 

How  far  purchaser  from  heir-at-law  bound  by  notice  of  the  ancestor's  will,  ii.  146. 

Purchaser  from  assignees  of  insolvent  debtor,  not  affected  by  constructive  notice  of 
their  negligence  in  sale,  ib. 

Assignee  of  charity  lease  takes  with  notice  of  facts  showing  its  invalidity,  ib. 

Secus,  where  the  facts  depend  on  circumstances  dehors  the  deed,  ib. 

Purchaser  with  notice  of  articles  of  doubtful  construction,  ib. 

Notice  to  agent,  attorney,  or  counsel,  is  notice  to  principal,  ii.  146,  163,  164. 

Even  if  they  themselves  be  the  vendors,  ii.  147. 

To  a  solicitor  in  the  country  is  notice  to  person  acting  in  a  cause  by  a  town  agent, 
ii.  147. 

Is  binding  upon  infants  where  sale  is  made  under  a  decree,  ib. 

Or  though  conveyance  is  made  to  a  third  person,  ib.  " 

Notice  to  counsel,  agents,  or  splicitors,  must  be  in  the  same  transaction,  ii.  147, 164, 

And  even,  it  seems,  where  notice  is  personal,  ii.  147. 

Unless  it  be  in  a  transaction  closely  connected  with  another,  ib. 

Sir  J.  Wigram's  opinion  in  Fuller  v.  Bennett,  ii.  148,  149. 

Notice  to  husband  not  notice  to  wife,  ii.  164. 
Unless  he  is  acting  primarily  as  her  agent,  ib. 

Fraud  by  solicitor  for  mortgagor  and  mortgagee;  ii.  150. 
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Public  Act  of  Parliament  notice,  ii.  150. 

Not  a  private  one,  ib. 

Even  if  made  a  public  Act,  ib. 

Nor  an  act  or  commission  of  bankruptcy,  ib. 

Nor  a  judgment,  ib. 

Unless  a  search  has  been  made,  ib. 

Title  depending  on  vendor  not  having  notice  of  registered  judgment,  not  forced  on 
purchaser,  ii.  151. 

Under  old  law  purchaser  with  notice  bound  by  judgment,  though  not  docketed,  ib. 

Purchaser  now  not  bound  by  a  judgment,  even  with  notice  of  it,  unless  registered,  ib. 

Decree  not  notice,  ii.  151,  175. 

Except  to  parties,  ii.  151. 

Lis  pendens  binding  on  purchasers  without  notice,  ii.  151,  171-173. 

Also  an  interlocutory  decree,  ib. 

Or  decree  to  account,  ib. 

Some  specific  clause  must  be  made  to  subject  to  be  affected  by  it,  ib. 

But  lis  pendens  will  not  affect  purchasers  without  express  notice,  unless  regis- 
tered, ib. 

And  will  not  affect  a  person  with  notice  of  an  equitable  claim  of  one  defendant 
against  another,  ib. 

Lis  pendens  operates  as  notice  of  all  matters  set  forth  on  the  face  of  the  hill,  with 
sufficient  certainty  to  inform  a  purchaser,  ii.  171,  173. 

Not  unless  the  information  thus  communicated  he  certain,  ii.  173,  174. 
^Nor  unless  the  suit  he  prosecuted  with  due  diligence,  ii.  175-178. 

Limited  to  the  suhject-matter  of  hill,  ii.  174. 

By  jurisdiction  of  Court  in  which  suit  is  instituted,  ii.  175. 

And  to  purchases  made  during  the  continuance  of  the  suit  from  the  parties,  ii.  174, 
175,  177. 

Notice  of  decree  not  binding  unless  it  be  registered,  ii.  151,  171,  173. 

Judgments  and  decrees  not  re-registered  within  five  years,  void  against  subsequent 
purchasers,  ib. 

But  will  not  lose  priority  over  previous  purchasers,  &c.,  ib._ 

Ee-registration  necessary  in  judgments  removed  from  inferior  Courts,  ib. 

And  as  to  judgments  in  the  counties  palatine,  ib. 

Court  rolls  not  constructive  notice,  ib. 

Registration  of  deeds  not  notice,  ib. 

Search  of  register  notice  only  for  period  searched,  ii.  152. 

Notice  before  payment  of  purchase-money,  though  it  may  be  secured  and  a  convey- 
ance executed,  sufficient,  ii.  116,  152. 

Or  before  conveyance,  though  purchase-money  be  paid,  ii.  101,  152. 

Proof  of  notice,  ii.  101. 

When  and  how  far  the  answer  of  the  defendant  will  he  admissihle  m  evidence  to 
disprove  notice,  ii.  124:,  126.  _  _ 

Notice,  how  far  necessary  in  the  case  of  the  assignment  of  ehoses  in  action.     See 
Equitable  Assignment,  3 — Purchaser  bona  fide  without  Notice. 

Notice,  either  actual  or  constructive,  ii.  152. 

Actual  notice  question  of  fact,  ib. 

Constructive,  conclusion  of  law,  ib.  .         ^       •  ?   j  j; 

Notice,  whether  actual  or  constructive,  must  he  _suffi,ciently  certain  to  furnish  defi- 
nite information,  or  afford  the  means  of  obtaining  it,  ii.  153. 

Presumption  of  notice  depends  on  facts  and  circumstances,  ii.  158-161. 

May  be  rebutted  by  them,  ii.  154,  156,  157. 

Actual  notice  must  in  general  pi'oceed  from  parties,  and  not  from  strangers,  ii.  155- 

But  knoioledge  or  positive  information  derived  from  any  source,  equivalent  to  notice,  ib. 
Notice  to  agent,  notice  to  principal,  ii.\&Z.  .  j  ■■   iha 

Btit  must  be  in  the  course  of  the  transaction,  inwUch  he  is  acting  as  agent,  u.  164. 
Where  possessor  has  recorded  one  title,  possession  will  not  he  notice  of  another  lohich 
is  unrecorded,  ii.  166.  .     ,      ,  %        j7     -i. 

Possession  taken  under  one  title  when  notice  of  another  acquired  subsequently,  ib. 
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Possession,  constructive  notice  of  title  of  party  in  possession,  ii.  165. 

Not  of  that  of  other  persons  or  even  of  those  under  whom  he  holds,  ii.  168. 

Cases  on  this  point  in  Pennsylvania,  ib.      . 

Possession  must  be  sufficiently  distinct  and  unequivocal  to  put  purchasers  on  their 
guard,  ii.  167. 

Presumption  of  notice  from  possession  maybe  rebutted  by  proof  of  acts  or  omis- 
sions of  party  in  possession,  of  a  nature  to  mislead  purchasers,  ii.  166,  167. 

As  where  a  grantor  records  a  grant  and  remains  in  possession  under  an  unrecorded 
agreement  with  the  grantee,  ii.  166. 

Or  by  showing  that  the  purchaser  was  unable  to  ascertain  the  truth  by  proper  in- 
quiry, ii.  168. 

Effect  of  possession  as  notice  under  the  recording  acts  of  this  country,  ii.  167,  189, 
191-195. 

Purchaser  has  constructive  notice  of  everything  which  appears  on  the  face  of  the 
title  purchased,  i\.lQS-\1Q. 

Lis  pendens  notice,  ii.  171-173. 

But  only  applies  to  persons  claiming  by  purchase  from  the  parties  to  the  suit,  sub- 
sequently to  its  institution,  ii.  174. 

Does  not  continue  after  decree,  ii.  175. 

Effect  of,  when  chattels  are  in  question,  ii.  173. 

To  make  the  institution  of  a  suit  notice,  the  pleadings  must  be  sufficiently  certain  to 
designate  the  property,  and  demand  in  controversy,  ii.  173,  174. 

Lis  pendens  ceases  to  operate  as  notice,  when  complainant  guilty  of  ladies  in  prose- 
cuting or  reviving  suit,  ii.  175-177. 

Pegistration  notice  in  this  country  of  all  deeds  and  instruments  which  the  law  re- 
quires to  be  recorded,  and  which  are  duly  recorded  in  compliance  with  the  law, 
ii.  178. 

But  nototherwise,  nor  unless  the  property  is  sufficiently  described  in  the  deed,  ii.  178, 
179. 

Nor  unless  the  true  nature  of  the  grant  or  contract  is  apparent  on  the  face  of  the 
record,  ii.  179. 

Record  of  a  deed  subject  to  an  unrecorded  defeasance,  will  not  operate  as  notice, 
nor  be  valid  against  subsequent  purchasers,  ii.  179,  180. 

Registry  is  not  notice  to  prior  purchasers,  nor  of  conveyances  made  by  parties  who 
have  no  title  of  record  at  the  time  of  the  registry,  ii.  180,  181. 

Registry  only  notice  to  those  who  claim  through  the  grantor  whose  deed  is  recorded, 
ii.  181. 

Notice  of  unregistered  deed  will  supply  want  of  registry  as  against  subsequent  pur- 
chasers, ii.  183-187. 

But  when  registry  is  necessary  to  validity  against  creditors,  the  want  of  registry  can- 
not be  supplied  by  notice,  ii.  111. 

And  the  same  rule  applies  to  unregistered  mortgages,  ii.  184,  186. 

Except  when  the  law  is  otherwise  by  statute,  ii.  186,  187. 

Whether  such  notice  must  be  actual  or  may  be  merely  constructive,  ii.  183-197. 

Actual  notice  necessary  in  some  of  the  states  by  statute,  ii.  189. 

What  notice  necessary  to  render  an  unrecorded  equity  valid  against  a  recorded  con- 
veyance of  the  legal  title,  ii.  193-196.     See  Purchaser — Registration. 

When  of  three  successive  purchasers  the  second  has  notice  of  the  first,  and  the  third 
of  the  second,  but  not  of  the  first,  the  first  will  have  priority  over  both  the  others 
to  the  extent  of  the  right  or  interest  of  the  second,  ii.  185. 

Wliether  the  purchaser  6f  an  equity  will  have  notice  of  prior  equities  of  which  he 
has  no  actual  notice,  from  the  mere  nature  of  his  purchase,  ii.  73,  74,  78,  99, 161- 
163. 

ORDER  AND  DISPOSITION.    See  Equitable  Assignment,  3. 

PARAPHERNALIA, 

Marshalling  of  assets  to  preserve,  ii.  214.     See  Marshalling. 

PAROL   EVIDENCE.     See  Legaot— Repetition  of  Legacies— Satisfaction— 
Spkoific  Performance — Statute  of  Frauds. 
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PARTITION, 

Jurisdiction  of  equity  as  to,  ii.  639. 

Extends  to  the  partition  of  incorporeal  hereditaments,  ii.  647. 

Not  to  the  determination  of  adverse  or  conflicting  legal  titles,  ib. 

In  such  cases  the  bill  will  be  retained  until  after  the  decision  of  the  legal  question 
at  law,  ib. 

When  the  title  claimed  by  the  plaintiff,  or  set  up  adversely  by  the  defendant  is 
equitable,  or  depends  on  equitable  principles,  equity  may  pronounce  on  the  ques- 
tion of  title,  and  then  proceed  to  the  partition,  ib. 

The  power  of  equity  does  not  extend  to  sale,  even  where  the  property  cannot  be 
divided  without  injury,  ii.  648. 

But  has  been  enlarged  in  some  of  the  states  of  the  Union  by  statute,  ii.  648-650. 

"Writ  of  partition  abolished,  ii.  639. 

Partition  of  copyholds  decreed  under  4  &  5  Vict.  c.  35,  ib. 

Not  previously,  unless  by  enforcing  performance  of  contract,  ib. 

Or  where  there  were  freeholds  and  copyholds  to  be  divided,  ib. 

Partition  is  a  matter  of  right,  ii.  639,  646. 

Not  necessary  that  all  parties  interested  should  be  bound  by  it,  ib. 

Decree  obtained  by  or  against  tenant  for  life,  ii.  640. 

Or  tenant  for  life,  determinable  on  marriage,  ib. 

Or  tenant  for  term  of  years,  ib. 

Bemainderman  not  in  esse  bound  by  decree  against  tenant  for  life,  ib. 

Not  incident  to  foreclosure  or  redemption  suit,  ib. 

Plaintiff's  bill  dismissed,  if  no  title  be  shown,  ib. 

Reference  previous  to  commission,  on  small  failure  in  proof  of  title,  or  if  the  inte- 
rests of  the  parties  are  uncertain,  ib. 

Death  of  person  entitled  to  share  after  a  decree,  ib. 

Inconvenience  or  difBculty  of  making  partition  no  objection,  ii.  640,  646. 

Partition  of  a  single  house,  ii.  640. 

Convenience  of  parties  taken  into  consideration,  ib. 

Principle  on  which  Commissioners  should  proceed,  ib. 

Should  only  draw  lots  as  to  shares  as  a  last  resort,  ii.  642. 

Should  make  separate  returns  if  they  cannot  agree,  ib. 

Court  cannot  appoint  a  person  to  draw  lots,  ib. 

Sum  of  money  or  rent  awarded  in  equity  for  equality  of  partition,  ii.  642. 

Could  not  have  been  done  under  writ  of  partition,  ib. 

Semble,  not  awarded  by  Commissioners  unless  directed  by  decree,  ib. 

Defendant,  on  partition,  allowed  for  money  expended  in  improvements,  ib. 

If  incurred  necessarily,  or  with  the  plaintiff's  concurrence,  ii.  643. 

Or  if  joint-owner  has  received  more  than  his  share  of  rents  and  profits,  ib. 

Charged  with  occupation-rent  if  he  has  been  in  possession,  ib. 

Partition  of  mill,  ib. 

Of  an  advowson,  ib. 

In  the  three  last  cases  no  commission  necessary,  ib. 

Of  a  manor,  ib. 

Does  not  affect  rights  of  third  parties,  ib. 

Or  rights  of  common,  ib. 

Estate  of  mortgagee,  ib. 

May  be  confined  to  aliquot  share  of  plaintiff,  where  there  are  several  defendants,  ib. 

Perfected  by  reciprocal  conveyances,  after  allotment  by  commissioner,  ib. 

Day  given  to  infants,  ib. 

Except  when  legal  estate  is  in  trustees,  ib. 

Or  when  infant  is  declared  a  trustee  or  under  the  Trustee  Act,  1850,  ii.  644. 

Conveyances  were  not  necessary  on  partition  at  law,  ib. 

Costs  in  cases  of,  ib. 

Of  infants  or  lunatics  may  be  raised  out  of  shares,  ib. 

Decree  as  to  title  deeds  on,  ib. 

As  to  proceedings  under,  ii.  645. 

Exceptions  to  the  return  of  the  Commissioners,  ib. 

Not  set  aside  on  light  grounds,  ib. 

As  for  mere  inequality  in  value  of  allotments,  ib. 
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Set  aside  if  made  by  Commissioners  upon  an  understanding  with  some  of  the  par- 
ties, ii.  645. 
Approved  of  by  Court  sometimes  without  commission,  ib. 
Jurisdiction  of  the  Inclosnre  Commissioners  as  to,  ib.     See  Dower. 
Under  the  Incumbered  Estates  Act,  in  Ireland,  ib. 

FARTNUESHIP, 

Separate  creditors  of  one  partner,  whose  assets  have  teen  exliausted  hy  the  pay- 
ment of  joint  debts,  entitled  to  subrogation  to  the  remedies  of  the  joint  creditors 
■  against  the  assets  of  the  firm,  ii.  222. 
But  not  against  the  separate  estate  of  another  partner,  unless  the  state  of  the  accounts 

between  the  partners  is  such  as  to  render  it  more  equitable  that  the  joint  debts 

should  be  paid  by  the  latter  than  the  former,  ii.  223. 
Joint  creditors  are  entitled  to  the  equities  of  the  partners,  and  consequently,  to  priority 

over  the  separate  creditors  in  the  distribution  of  the  assets  of  the  firm,  ii.  313, 

315. 
And  are  equally  entitled  with  the  separate  creditors  to  the  separate  property  of  the 

partners,  ii.  315-317. 
Except  lohen  one  partner  dies  in  the  lifetime  of  another,  when  the  joint  creditors  will 

ham  no  claim  against  his  assets  at  law  or  without  the  aid  of  equity,  which  will 

distribute  them  as  equitable  assets,  and  with  a  view  to  equality,  ii.  313-317. 
In  England,  however,  and  in  some  of  the  states  of  this  country,  the  separate  creditors 

have  a  prior  right  to  the  separate,  and  the  joint  creditors  to  the  joint  assets  in 

bankruptcy  and  insolvency,  ii.  320-322. 
And  in  the  administration  of  estates  ajter  death,  ii.  317,  3  J  8. 
Even  when  the  security  for  the  debt  is  joint  and  several,  or  several  only,  ii.  324. 
Unless  there  are  no  joint  assets,  when  the  separate  assets  will  be  distributed  equally, 

ii.  323. 
These  priorities  are  limited  to  bankruptcy  and  insolvency,  ii.  324,  336. 
But  arise  in  some  of  the  states  of  the   Union  whenever  executions  for  joint  and 

separate  debts  come  in  conflict,  without  other  proof  of  insolvency,  ii.  337. 
Statutes  regulating  the  distribution  of  joint  and  several  assets  before  and  after 

death,  ii.  325,  326. 
The  equity  of  the  partnership  creditors  grows  out  of  that  which  exists  between  the 

partners,  ii.  327,  329. 
And  lohen  the  contract  of  partnership  is  such  as  to  exclude  it  between  the  partners, 

it  will  not  arise  in  favor  of  the  joint  creditors,  ii.  329. 
When  and  how  far  the  equity  of  the  joint  creditors  may  be  controlled  or  defeated 

by  the  partners,  ii.  325-327. 
A  levy  for  the  separate  debt  of  one  of  the  partners  will  be  postponed  by  equity,  and 

in  some  parts  of  this  country,  at  law,  to  a  subsequent  levy  for  a  debt  of  the  firm, 

ii.  336-339. 
But  a  levy  for  a  joint  debt  on  the  separate  assets  will  be  good  against  a  subsequent 

lei'y  for  a  separate  debt,  ;i.  339. 
Bule  on  this  point  in  New  Hampshire  and  some  other  parts  of  the  Union,  ii.  322. 
Effect  of  the  sale  of  the  goods  of  a  firm  under  executions  for  the  separate  debts  of 

each  of  its  members,  ii.  339,  340. 
Distributions  of  the  proceeds  of  such  sales,  ii.  344. 
Bight  of  partners  to  apply  the  joint  assets  to  the  payment  of  their  separate  debts  by 

mutual  acts  or  agreements,  ii.  331,  334. 

PAYMENT, 

At  the  day  good  as  performance,  ii.  228,  229. 

Payment  after  the  day  invalid  at  law  unless  made  and  received  in  satisfaction,  ib. 

Will  operate  as  a  purchase  in  equity,  lohen  made  imth  tlie  intention  of  purchasing, 

and  by  those  who  are  entitled  to  buy,  ii.  229,  230, 
Payment  by  stranger,  when  purchase,  ii.  230,  231. 

Will  not  operate  as  extinguishmenf,  unless  made  on  behalf  of  the  debtor,  and  autho- 
rized or  ratified  by  him,  ib.     See  Payment,  vol.  1 — post,  SnEROGATioK. 
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PENALTIES  AND  FORFEITURES,  RELIEF  AGAINST, 

Ground  of  the  jurisdiction  for,  iii.  657,  669,  670. 

Origin  of,  iii.  657. 

Relief  in  the  case  of  the  penalty  upon  a  bond  or  other  instrument  to  secure  pay- 
ment of  money,  iii.  657,  669,  670. 

In  the  case  of  an  estate  forfeited  by  non-payment  of  mortgage-money,  iii.  657,  670. 

When  penalty  ia  to  secure  performance  of  some  collateral  act,  issue  quantum  dam- 
nifieatus  directed,  ib. 

Relief  granted  on  forfeiture  for  non-payment  of  rent,  under  4  Geo.  2,  c.  28,  iii.  658, 
659. 

And  relief  given  generally  against  a  forfeiture  or  penalty  incurred  by  the  non-pay- 
ment of  a  sum  certain,  bn  the  payment  of  principal  and  interest,  iii.  669,  670,  675, 
676. 

Not  in  general  for  a  forfeiture  incurred  hy  the  non-performance  of  an  act  in  pais, 
unless  the  injury  inflicted  hy  the  breach  is  certain  or  susceptible  of  exact  compu- 
tation, iii.  670,  671. 

Where  party  proceeds  at  law  upon  breach  of  other  covenants  as  well  as  for  non- 
payment of  rent,  iii.  659. 

Relief  given  where  lease  is  void  on  non-payment,  as  where  re-entry  is  required,  iii. 
660. 

New  lease  not  now  requisite  on  relief  being  given  against  forfeiture,  ib. 

Relief  not  given  for  breach  of  covenant  to  repair,  ib. 

Or  to  lay  out  a  specific  sum  in  repairs,  iii.  660,  661. 

Notice  from  landlord  unnecessary,  iii.  662. 

Where  literal  performance  of  a  covenant  has  been  prevented  by  unavoidable  acci- 
dent, fraud,  surprise,  or  ignorance,  not  wilful,  equity  will  relieve,  iii.  662. 

Or  where  landlord  stands  by  and  looks  on,  iii.  663. 

Insurance  Office  not  allowed  to  insist  on  a  forfeiture  after  misrepresentation  by 
agent  causing  it,  ib. 

Subsequent  distinct  forfeitures  not  relieved  against,  ib. 

Relief  may  be  granted  to  a  tenant  of  a  lunatic's  estate,  when  beneficial  to  the  luna- 
tic, ib. 

No  relief  against  breach  of  covenant  to  insure,  ib. 

Insurance  in  lessor's  name  only,  not  a  breach  of  a  covenant  to  insure  in  the  name  of 
lessor  and  lessee,  iii.  664. 

No  relief  against  breach  of  covenant  to  cultivate  land  in  a  husbandlike  manner,  ib. 

Or  to  carry  on  trade  without  license,  ib. 

Or  not  to  assign  without  license,  ib. 

Or  not  to  suffer  persons  to  use  a  road  over  land,  ib. 

Or  against  forfeiture  on  non-payment  of  calls  to  a  company  engaged  in  a  public 
undertaking,  iii.  664,  665. 

No  relief  against  an  Act  of  Parliament,  iii.  666. 

Nor,  in  the  absence  of  fraud  or  acquiescence,  against  forlfeitures  of  customary  es- 
tates or  copyholds,  ib. 

Specific  performance  decreed  where  penalty  is  to  secure  performance  of  contract, 
iii.  666,  667,  686. 

Party  cannot  elect  to  pay  penalty,  iii.  666,  667,  685. 

Secus,  where  contract  is  to  pay  an  additional  sum  on  doing  a  particular  act,  iii. 
667,  685,  686. 

And  tlie  acceptance  of  a  sum  certain  as  compensation  for  non-performance,  will 
preclude  the  right  to  insist  on  performance,  iii.  686. 

Which  he  will  not  be  restrained  from  doing,  iii.  667. 

Nor  can  he  protect  himself  from  discovery,  iii.  668. 

Additional  sum  not  to  be  considered  as  a  penalty,  because  disproportioned  to 
damages  caused  by  doing  a  particular  act,  ib. ;  see  iii.  676,  677. 

Fraudulent  acquiescence  by  landlord,  ground  for  relief,  ib. 

Specific  performance  of  agreement  to  lease  refused  after  acts  of  forfeiture,  ib. 

But  a  strong  case  of  forfeiture  must  be  made  out,  iii.  669. 

Where  forfeiture  doubtful,  specific  performance  decreed,  ib. 

And  plaintiff  put  upon  terms  in  the  proceedings  at  law,  ib. 
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SpeciSc  performance  not  refused  on  mere  breach  of  covenant  to  repair,  where  there 

is  no  clause  of  re-entry,  ill.  669. 
Although  acts  of  forfeiture  committed  with  reference  to  a  contract  for  a  lease,  con- 
tract to  purchase  the  fee  if  independent  enforced,  ib. 
Relief  given  in  equity  against  suit  on  independent  covenants  when  work  for  which 

they  were  designed  as  compensation  has  not  been  performed,  Hi.  683,  684. 
Stipulations  for  thepaymerd  of  a  larger  sum  on  default  being  made  in  the  payment 

of  a  smaller,  regarded  as  a  penalty,  and  relieved  against  in  equity,  Hi.  669,  670, 

675,  676. 
But  a  stipulation  for  the  acceleration  of  the  payment  of  principal,  on  default  in 

the  payment  of  interest,  is  not  viewed  as  a  forfeiture,  and  is  equally  valid  at  law 

and  in  equity,  Hi.  671. 
When  a  stipulation  for  the  payment  of  a  sum  certain  in  the  event  of  a  breach  of 

contract  or  condition  will  be  viewed  as  a  penalty  or  as  liquidated  damages,  lii. 

673. 
Equity  will  not  exact  forfeiture,  ill.  671. 
But  may  enforce  the  performance  of  condition  which  partakes  of  the  nature  of  a 

trust,  ill.  672. 
Equity  will  relieve  against  the  consequences  of  a  breach  of  conditions  subsequent, 

when  susceptible  of  compensation,  ill.  670,  671. 
But  not  against  those  which  are  precedent,  ill.  685. 

PENALTIES— LIQUIDATED  DAMAGES, 

Equity  will  not  allow  either  party  to  a  contract,  to  stipulate  for  any  thing  more 

than  a  compensation  in  case  of  breach,  ill.  674,  675. 
Sule  the  same  at  law  as  in  equity,  ill.  670,  67o. 
And  when  the  injury  inflicted  is  certain  or  capable  of  being  reduced  to  certainty 

by  computation,  a  stipidation  for  any  thing  more  will  be  regarded  as  a  penalty, 

against  which  relief  will  be  afforded,  ill.  670,  674-680. 
When  the  injury  is  tincerfain,  the  parties  may  fix  the  amount  of  compensation  by 

agreement.  Hi.  673,  674. 
But  when  their  object  appears  to  have  been  merely  to  secure  the  performance  of  the 

contract,  and  not  to  assess  the  damages,  the  provision  will  be  regarded  as  a 

penalty.  Hi.  682. 
Stipulations  for  the  payment  of  a  sum  certain  generally  valid  as  liquidated  damages, 

lii.  673,  674. 
Unless  the  amount  thus  fixed  as  compensation,  manifestly  exceeds  the  amount  of  in- 
jury which  will  result  from  the  breach,  ill.  674,  675. 
Whether  the  existence  of  such  excess  may  be  shown  by  extrinsic  evidence  or  must 

appear  by  calculation,  ill.  676,  677 ;  see  ill.  668. 
Courts  inclined  to  construe  such  stipulations  a^  penalties  and  not  as  liquidated 

damages.  Hi.  682. 
But  will  be  governed  by  the  intention  of  the  parties  as  apparent  on  the  face  of  the 

contract,  lii.  682,  683. 
Effect  of  stipulation  for  the  payment  of  one  and  the  same  sum  for  breaches  varying 

in  amount  and  nature.  Hi.  678,  679. 
Application  of  these  rules  to  contracts  of  sale.  Hi.  676,  677. 
To  contracts  against  pursuing  a  trade  or  profession  within  certain  limits,  ill.  674, 

679. 
In  other  instances,  ill.  673,  682. 

Equity  xvill  not  allow  payment  of  penalty,  to  be  made  a  substitute  for  specific  per- 
formance, iii.  685. 
Payment  of  liquidated  damages  ordinarily  a  bar  to  specific  performance,  ill.  666, 

667,  685,  686. 

PERFORMANCE  OF  A  COVENANT, 

1.  Purchase  in  fee  of  lands  allowed  to  descend,  performance  of  a  covenant  to  pur- 
chase and  settle,  11.  604. 
Or  of  a  covenant  to  convey  and  settle,  where  covenantor  has  no  real  estate,  ib. 
Lands  purchased  of  less  value,  a  performance  pro  tanto,  lb. 
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Although  heir  be  not  tTie  person  interested  in  the  performance  of  the  covenant, 
lands  bound  in  his  hands,  ii.  604. 

Immaterial  whether  lands  be  not  purchased  within  time  appointed,  ib. 

Or  at  different  times,  in  small  parcels,  ib. 

Or  without  the  consent  of  trustees,  though  required,  ib. 

Case  of  Lechmere  v.  Earl  of  Carlisle,  ii.  604,  605. 

Doctrine  applicable,  though  covenant  was  to  pay  money  to  trustees  to  be  laid  out 
in  land,  ii.  606. 

But  not  by  expenditure  on  lands  vested  in  trustees,  ii.  607. 

Doctrine  applicable  where  the  obligation  to  purchase  arises  under  an  Act  of  Par- 
liament, ib. 

Where  estate  covenanted  to  be  settled  has  been  exchanged,  ii.  608. 

Or  where  it  is  optional  to  settle  lands  or  rent-charge,  unless  intention  to  settle  a 
rent-charge  be  shown,  ib. 

Assignment  of  a  mortgage  on  an  estate  purchased,  no  objection,  ib. 

Lands  descending,  which  covenantor  had  at  the  time  of  a  covenant,  pointing  at  a 
future  purchase,  not  a  performance  of  it,  ib. 

Nor  if  lands  purchased  are  of  a  different  nature  from  those  covenanted  to  be  pur- 
chased, ib. 

Covenant  to  secure  jointure  out  of  after-acquired  estates,  ii.  608. 

Covenant  to  purchase  lands  a  mere  specialty  debt,  ii.  609. 

Will  not  create  a  lien  as  against  a  purchaser  or  mortgagor,  ib. 

Equity  of  redemption  of  lands  purchased  in  performance  of  a  covenant,  liable  to 
it,  ib. 

Price  paid  for  lands,  in  the  absence  of  fraud,  considered  their  value,  ib. 

Lands  purchased  by  trustees,  under  an  obligation  to  lay  out  money  in  lands,  ib. 

Presumption  of  satisfaction  more  readily  arises,  ib. 

Trust  funds,  if  improperly  invested,  will  be  followed,  ib. 

Purchase  by  husband,  with  consent  of  trustees,  of  property  not  authorized  by  the 
settlement,  ib. 

Further  sum  paid  by  husband  for  lands,  considered  as  an  advancement,  ii.  609,  610. 
2.  Devolution,  by  intestacy  of  husband,  of  share  of  personalty  to  his  widow,  equal 
to  or  greater  than  the  sum  which  he  covenanted  to  leave,  or  that  his  executor 
should  pay  her,  a  performance  of  the  covenant,  ii.  610. 

If  share  be  less,  a  performance  pro  tanto,  ib. 

Immaterial  whether  wife  takes  out  administration,  ib. 

Slight  difference  between  leaving  and  paying,  or  the  time  of  payment  in  the 
covenant,  not  attended  to,  ib. 

Doctrine  applicable  where  covenant  is  to  pay  to  trustees,  ib. 

Covenant  to  pay  or  assign  moiety  of  real  and  personal  estate  to  wife,  part  per- 
formed by  devolution  of  one-third  of  personalty  on  husband's  intestacy,  ii.  610, 
611. 

A  gift  by  will,  not  a  performance  of  covenant,  ii.  611. 

Unless,  although  there  be  a  will,  the  personal  property  is  divisible  according  to 
the  Statute  of  Distributions,  ib. 

Principle  not  applicable  where  the  covenant  is  to  pay  interest  of  a  sum  of  money 
for  life,  ii.  612. 

Or  an  annuity,  ib. 

Nor  where  husband  covenants  to  pay  a  sum  in  his  lifetime,  ii.  613. 

Entire  covenant  not  divided  by  holding  one  part  performed,  when  another  part  is 
not,  ii.  614. 

Distinction  between  cases  of  satisfaction  and  performance,  ii.  614,  615.  See 
Satisfaction,  5. 

POSSIBILITY.     See  Equitable  Assignmen-t. 

POWER  IN  THE  NATURE  OF  A  TRUST.     See  Implied  Trust. 

PRECATORY  WORDS.    See  Implied  Trust. 
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PUBLIC  POLICY, 

Assignment  against.     See  Equitable  Assignment,  5 — Maeriage. 

PURCHASER  WITH  NOTICE.     See  Notice. 

PURCHASER  BONA  FIDE  WITHOUT  NOTICE, 

Obtaining  legal  estate  at  the  time  of  his  purchase,  protected  against  prior  equitable 

right,  ii.  52. 
May  get  in  outstanding  legal  estate,  ib. 

Even  where  his  equitalDle  title  depends  on  a  forged  will,  ii.  53. 
Protected  where  he  has  the  best  right  to  call  for  the  legal  estate,  ii.  5Z,  87,  88. 
Secus,  where  he  obtains  legal  estate  from  trustee,  with  notice  of  trust,  ii.  53,  87, 

88,  96. 
But,  though  first  mortgagee  may  have  notice  of  second,  the  third  advancing  his 
money  without  notice  of  second,  may  gain  priority  by  getting  a  conveyance  from 
the  first,  ii.  54,  88,  89,  90. 
No  relief  will  be  given  to  the  holder  of  the  legal  title  against,  ii.  54-58,  72. 
Even  though  the  legal  owner  be  in  possession,  ii.  55. 
Purchase  of  a  pretended  legal  title  will  entitle  the  purchaser  to  protection  even 

when  he  acquires  no  real  or  actual  title,  ii.  53,  54,  70. 
And  no  relief  will  he  given  as  against  such  a  purchaser,  even  to  the  holder  of  the 

true  or  actual  legal  title,  ii.  54-58,  71,  72. 
But  this  rule  only  applies  to  those  buying  in  good  faith,  and  under  circumstances 

which  justify  the  belief  that  they  are  acquiring  the  legal  title,  ii.  69,  94,  95. 
And  does  not  extend  to  the  purchaser  of  an  equity,  ii.  73. 

Defence  that  a  person  is,  not  applicable  against  legal  mortgagee,  ii.  59,  60,  89,  90. 
Defence  that  a  person  is,  will  not  prevent  the  Court  protecting  property  pending 

litigation,  ii.  60. 
Equity  will  not  put  a  term  out  of  the  way  of  a  widow  claiming  dower  against  a 

purchaser,  ib. 
The  case  of  Baker  v.  Morgans,  ib. 
Commission  of  bankruptcy  not  superseded  when  there  have  been  purchases  under 

it,  ii.  61. 
Neither  accident,  mistake,  nor  ignorance  of  parties  of  their  claims  prejudicial  to,  ib. 
May  defend  himself  by  demurrer,  ib. 
by  plea,  ib. 
by  answer,  ii.  63,  123. 
Requisites  of  such  a  defence,  whether  made  by  plea  or  answer,  ii.  61,  62,  91,  92, 

93-122. 
How  pleaded,  ii.  91,  92,  120, 121,  122. 
Must  be  sustained  by  proof  and  not  merely  by  the  oath  of  the  defendant,  ii.  124, 

125,  126. 
Unless  his  oath  is  responsive  to  the  allegations  of  the  bill,  ib. 
And  the  receipt  in  the  deed  is  not  evidence  of  payment,  ii.  126,  127. 
Lord  Eldon's  remarks  on  different  defences  by  purchasers  bona  fide,  ii.  63,  123. 
Equity  not  only  stands  neutral,  but  will  assist  purchaser,  ii.  64. 
Against  ancient  statutes,  ib. 
Sleeping  mortgages  and  incumbrances,  ib. 
Where  person  having  a  title,  although  covert  or  under  age,  encourages  or  permits 

purchaser  to  buy,  ib. 
Relieved  against  incumbrance,  when  incumbrancer  conceals  it,  ii.  65. 
Or  where  trustee  represents  property  as  unincumbered,  ib. 
Secus,  where  incumbrancer  not  being  in  contact  with  parties   to   a  transaction  is 

merely  silent,  ib. 
Entitled  to  relief  when  induced  to  purchase  by  person  who  was  ignorant  of  his  own 

right,  when,  ii.  65,  66. 
Protection  of  purchasers  in  equity,  agreeable  to  the  wisdom  of  common  law,  ii.  66. 
Kept  in  view  by  the  legislature,  ib.     See  Notice. 

Will  be  assisted  by  equity  where  no  adequate  relief  can  be  had  at  law,  ii.  64,  86. 
And  as  between  two  purchasers  in  good  faith,  and  for  value,  equity  will  give  the  first 
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the  benefit  of  those  equities  which  are  incident  to  his  legal  rights,  although  the 
effect  may  he  to  prejudice  the  second,  ii.  60,  86,  87,  89. 
In  general  the  title  of  a  purchaser  is  limited  hy  and  cannot  extend  beyond  that  of  the 

vendor,  ii.  72. 
And  as  between  two  purchasers  of  the  same  thing  he  will  have  the  preference  who  is 

first  in  point  of  time,  ii.  67. 
This  rule  applies  to  the  purchase  of  equitable  estates  or  interests  in  equity,  as  well 

as  to  that  of  legal  estates  at  law,  ii.  72,  73. 
And  to  that  of  chattels  as  well  as  of  estates  in  land,  ii.  85. 
A  purchaser  who  buys  what  he  believes  and  is  justified  in  believing  to  be  a  good 

legal  title,  will  be  freed  from  all  equities  of  which  he  had  no  notice  at  the  time  of 

the  purchase,  ii.  67,  68,  69,  73,  94,  95. 
Application  of  this  principle  to  tlie  purchase  of  choses  in  action  and  chattels,  ii. 

75,  76,  86  ;  see  iii.  369-376. 
The  same  result  will  follow  from  apurchase  with  notice,  from  a  purchaser  vrithout 

notice,  or  by  a  purchaser  without  notice  from  a  purchaser  with  notice,  ii.  68,  69. 
And  from  a  bona  fide  purchase  from  a  purchaser  who  has  bought  in  fraud  oftlie 

grantor,  or  of  the  grantor's  creditors,  ii.  71,  81. 
And  to  a  purchaser  without  notice  of  an  unregistered  deed,  from  a  pwchaser  with 

notice,  ii.  184. 
And  no  relief  will  be  given  against  such  a  purchaser  in  equity,  even  when  he  has  ac- 
quired no  title,  or  when  the  title  which  he  has  acquired  is  destitute  of  all  real 

foundation,  ii.  56,  70,  103. 
Ill  Pennsylvania,  however,  a  creditor  who  obtains  a  judgment  against  the  holder  of 

an  equity,  will  have  a  preference  over  a  purchaser  who  claims  title  through  a 

subsequent  conveyance  of  the  legal  title  to  the  defendant  in  the  judgment,  ii.  71, 

115. 
To  constitute  a  bona  fide  purchase,  and  bring  this  rule  into  operation,  the  purchase 

must  be  of  a  real  or  pretended  legal  title,  ii.  73,  94,  95. 
And  the  conveyance  must  be  executed,  and  the  purchase  money  actually  paid  before 

notice,  ii.  62,  91,  101. 
Rule  OH  these  points  in  the  United  States,  ii.  96,  102. 
Payment  must  be  made  in  money  or  negotiable  instrument,  and  not  in  bonds  or 

other  securities  not  negotiable,  ii.  62,  117. 
And  must  be  in  full  and  not  merely  a  partial  payment,  ii.  116-118. 
But  relief  may  be  given  to  the  extent  of  partial  payments,  ib. 
The  conveyance  must  be  for  a  valuable  consideration  and  not  merely  as  security  for 

an  antecedent  debt,  ii.  103-108. 
Creditors  are  not  purchasers  even  when  their  debts  have  passed  into  judgment,  ii. 

108-110  ;  see  vol.  1,  599. 
And  the  same  rule  applies  to  assignees  for  creditors,  ii.  106,  107. 
But  a  purchaser  at  a  sale  under  a  judgment  will  stand  on  the  same  footing  with 

other  purchasers,  ii.  109,  110. 
And  a  pledge  or  mortgage  for  an  advance  made  at  the  time,  will  constitute  a  pur- 
chase for  value,  ii.  83,  108. 
Acceptdnce  of  deed  in  satisfaction  of  precedent  debt,  or  as  security  for  fresh  advan- 
ces, purchase  for  value,  ii.  103,  104. 
Rule  in  New  York,  ii.  107,  108. 
Secus  where  conveyance  is  made  as  collateral  security  for  precedent  debt,  ii.  104, 

108. 
Or  to  trustee  for  benefit  of  creditors,  ii.  105,  106. 
Unless  they  have  released  on  faith  of  conveyance,  ib. 
JVb  right  can  be  acquired  by  a  purchase  as  against  an  antecedent  right,  of  which 

the  jpurchaser  has  notice,  ii.  Ill,  182,  183. 
But  the  rights  given  by  statute  to  judgment-creditors,  over  unrecorded  deeds  and 

mortgages,  cannot  be  restrained  by  notice,  ii.  Ill,  112,  113. 
Unless  the  notice  is  given  when  the  debt  is  contracted,  ii.  112. 
And  when  a  judgment-creditor  is  entitled  to  priority,  his  superiority  loill  extend  to 

purchasers  under  the  judgment,  although  with  notice,  ii.  69,  111. 
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The  purchaser  of  an  equity  takes  subject  to  all  prior  equities  whether  with  or  with- 
out notice,  ii.  94,  95,  96. 
This  rule  applies  to  purchasers  ofchoses  inaction,  ii.  tS,  80,  81. 
Unless  fortified  hy  the  legalj,itle,  ii.  75,  76,  77,  78,  79. 
As  when  the  assignment  of  a  debt  is  attended  hy  an  assignment  of  the  mortgage 

hy  which  it  is  secured,  ii.  82,  83,  85  ;  see  iii.  374-376. 
Or  the  holders  of  the  prior  equities  have  been  guilty  of  laches,  ii.  76,  77.     See 

Equitable  Assignment. 
Assignee  of  mortgage  not  a  purchaser  in  New  York,  ii.  81,  82. 
Mule  on  this  point  in  England  and  Pennsylvania,  ii.  83,  84,  85. 
Purchase  of  an  equity  does  not  affect  the  purchaser  with  notice  of  prior  equities  of 

which  he  is  in  fact  ignorant,  nor  preclude  him  from  protecting  himself  against 

them,  by  taking  a  conveyance  of  the  legal  title,  ii.  74,  99,  100. 
And  a  recorded  coveyance  of  an  equity  will,  as  it  seems,  have  priority  over  prior 

equities  not  placed  on  record,  ii.  96,  97. 
Cases  on  those  points  in  Pennsylvania,  ii.  97,  99. 
Purchaser  for  value  by  deed  duly  recorded  will  take  free  from  unrecorded  deeds 

and  mortgages,  of  which  he  has  no  notice  at  time  of  record,  ii.  184. 
Whether  payment  in  full  necessary  to  constitute  such  a  purchase,  ii.  119. 
Notice  will  supply  the  want  of  a  record,  ii.  183,  184. 
Unless  an  opposite  rule  is  established  hy  statute,  ii.  186.     See  Registration — 

Notice. 
Purchase  for  value  may  give  a  right  to  relief  in  equity,  ii.  86,  87. 
But  not  as  against  another  bona  fide  purchaser,  ib. 
Purchaser  of  equitable  title  without  notice,  may  buy  in  legal  title  for  protection 

against  prior  equity  after  notice,  ii.  88,  89. 
But  not  when  he  knetv  of  its  existence  at  the  time  of  his  purchase,  ib. 
When  purchase  pleaded  as  a  bar  to  relief  and  discovery,  must  be  averred  to  be  of 

real  or  pretended  legal  title  in  possession,  actually  conveyed,  for  value  paid,  and 

without  notice,  ii.  99-122. 
Defence  resting  on  the  ground  of  purchase  for  value  without  notice,  may  be  made  by 

answer,  ii.  123. 
But  more  properly  by  plea,  ib. 

And  if  defendant  submit  to  answer  he  must  answer  fully,  ib. 
Secvs  in  courts  of  the  United  Stages  and  of  Pennsylvania,  ii.  123,  124. 
Plea  must  he  full  and  explicit,  ii.  120,  121. 
Burden  of  proving  notice  rests  on  complainant,  ii.  124-126. 
But  denial  in  answer  not  evidence  for  defendant,  unless  responsive  to  hill,  ib. 

REGISTRATION, 

Necessary  in  the  United  States  by  statiiie,to  validity  of  deeds  and  mortgages  against 
subsequent  purchasers  whose  deed  are  recorded,  ii.  177-187. 

Judgment-creditors  are  not  purchasers,  and  have  no  priority  over  unrecorded  deeds, 
unless  it  is  given  to  them  by  statute,  ii.  108,  109. 

But  a  purchaser  at  a  sale  under  a  judgment,  toill  stand  on  the  same  footing  with 
other  purchasers,  ii.  110. 

And  in  some  of  the  states,  registry  is  necessary  by  statute  to  tlie  validity  of  mort- 
gages against  subsequent  judgments,  ii.  109-111. 

The  loant  of  registry  may  be  supplied  by  notice  in  the  case  of  purchasers,  ii.  111- 
114,  183,  184. 

This  construction  of  Registry  Acts  only  applied  in  England  by  equity,  ii.  183,  184. 

Generally  adopted  in  the  United  States  both  at  laio  and  in  equity,  ib. 

But  will  not  be  adopted  when  statute  express  to  the  contrary,  ii.  186. 

In  some  of  the  states  notice  must  be  express  and  actual,  to  defeat  priority  of  re- 
gistry, ii.  187-192.  ■'      ^         •'  ■' 

But  constructive  notice  held  sufficient  in  others,  ii.  193-197. 

Notice  of  an  unrecorded  deed  to  a  purchaser  hy  deed  duly  recorded,  good  against 
a  subsequent  purchaser  by  deed  recorded,  and  without  notice,  to  the  extent  of  the 
first  deed,  ii.  185. 
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KEGISTRATION,  continued. 

A  recorded  conveyance  of  an  equity  will,  as  it  seems,  have  priority  over  prior  equities 
which  are  not  placed  on  record,  ii.  97,  99,  100,  196. 

At  all  events,  when  they  arise  by  deed  or  writhtg,  and  are  susceptible  of  being  recorded, 
ii.  195,  196. 

When  and  how  far  equitable  estates  and  interests  are  within  the  recordinq  acts,  ii. 
97-100,  193-196. 

Whether  a  purchaser  of  an  equity  by  deed  duly  recorded  will  be  subject  to  prior 
unrecorded  equities  of  which  he  is  ignorant,  ii.  73,  74,  98,  99, 161-163. 

A  recorded  deed  subject  to  an  unrecorded  defeasance,  will  be  viewed  as  an  unre- 
corded mortgage,  and  he  postponed  to  subsequent  purchasers  and  judgment-credi- 
tors, ii.  179,  180 ;  iii.  643. 

Whether  payment  in  full  necessary  to  a  purchase  within  the  recording  acts,  ii.  119. 

Registration  operates  as  notice  of  all  instruments  which  the  law  requires  to  be  re- 
corded, and  which  are  recorded  in  compliance  with  the  law,  ii.  178,  182.  See 
Notice. 

Purchasers  not  bound  by  a  record  made  before  the  title,  vested  of  record  in  the 
grantor,  whose  deed  is  recorded,  or  after  he  had  parted  withhis  title,  ii.  180,  181. 

But  a  judgment  against  an  unrecorded  equity  will  have  priority  in  Pennsylvania 
over  a  subsequent  deed  by  the  grantor,  after  he  has  acquired  the  legal  title,  ii.  115, 
182. 

And  as  betioeen  two  deeds,  that  will  have  the  preference  which  is  first  recorded, 
although  not  placed  on  record  until  after  the  execution  of  the  other,  ii.  181,  182. 

RENT, 

Belief  given  in  equity  when  lands  out  of  which  it  is  payable  cannot  be  discovered, 
ii.  624.     See  Penalties  and  Forfeitures. 

REPETITION  OF  LEGACIES, 

1.  Same  specific  things  cannot  be  twice  given,  ii.  539,  540. 

2.  Legacies  of  quantity  given  by  different  instruments  simpliciter,  legatee  takes 

both,  ii.  540,  550,  551. 
Whether  the  subsequent  legacy  be  the  same  in  amount  as  former,  ib. 

or  less,  ib. 
or  larger,  ib. 
A  fortiori,  where  there  is  any  variation  as  to  time  and  mode  of  payment,  ib. 
Or  they  are  given  for  different  trusts  and  purposes,  ib. 
Or  are  not  ejusdem  generis,  ib. 
Effect  of  one  legacy  being  expressed  to  be  in  addition  to  another,  where  the  same 

expression  does  not  occur  before  other  legacies,  ii.  540,  541. 
Or  in  lieu  of  another,  ib. 
Legacies  of  the  same  amount  given  by  a  different  instrument,  not  simpliciter,  but 

with  the  same  motive  expressed,  the  latter  is  a  repetition,  ii.  541. 
Secus,  where  there  is  no  motive,  or  a  different  or  additional  motive,  though  the 

sums  be  the  same,  ii.  542. 
Or  where  the  motive  is  the  same,  if  the  sums  differ,  ib. 
Repeated  gifts  held  substitutionary  from  changes  amongst  the  legatees,  when,  ii. 

543. 
From  intrinsic  evidence,  a  legacy  of  different  amount  by  a  subsequent  instrument, 

may  be  construed  as  a  substitutionary,  ii.  544. 
Or  if  it  appears  the  testator  was  thereby  revising,  explaining,  or  qualifying  his 

will,  ib. 
Or  if  it  be  a  mere  copy  of  the  former  instrument,  ib. 

Secus,  if  the  latter  instrument  does  not  extend  to  all  legatees,  and  there  is  no  ex- 
planation of  the  omission,  ii.  545. 
Where  instruments  are  exactly  the  same,  probate  given  only  to  the  latter,  ib. 
Not  where  there  are  some  discrepancies  between,  as  equity  must  determine 

whether  the  legacies  are  cumulative  or  substitutional,  ii.  545. 

3.  Legacies  of  quantity  in  the  same  instrument,  of  equal  amount,  given  simpliciter, 

the  latter  substitutionary,  ii.  545,  551,  552. 
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REPETITION  OP  LEGACIES,  continued. 

Although  there  are  small  differences  in  the  mode  of  conferring  the  legacies,  ii. 

545,  550,  551,  552. 
Secus,  if  of  unequal  amount,  ii.  54:6. 

4.  The  intention  from  internal  evidence  will  be  carried  into  effect,  ii.  546,  551,552. 
Effect  given  to  incomplete  codicil  made  before  the  late  Wills  Act,  only  so  far  as 

it  goes,  ii.  546,  547. 
Although  it  contain  internal  evidence  of  an  entirely  new  disposition;  ib. 
Two  writings,  proved  as  will  and  codicil,  considered  different  instruments,  though 

on  same  paper,  ii.  547. 
So,  two  instruments  admitted  to  probate  as  one,  will  be  so  considered,  ib. 
Semble,  also,  where  testator  declares  codicil  shall  be  part  of  will,  ib. 
Tendency  to  hold  legacies  cumulative,  ib. 
Revocation  of  a  substituted  legacy  does  not  revive  former  legacy,  ib. 

5.  Opinion  of  Sir  J.  Leach  as  to  the  admission  of  extrinsic  evidence,  ii.  547,  548. 
Of  Vice-Chaucellor  Wigram,  ii.  548. 

Semble,  admissible  to  rebut  presumption  raised  by  Court,  and  in  support  of  appa- 
rent intention  of  the  testator,  ii.  549. 
Not  in  opposition  to  apparent  intention,  ib. 
Extrinsic  evidence  of  circumstances  of  testator  admissible,  ib. 

6.  Substituted  legacy,  how  far  liable  to  incidents  of  former  legacy,  ib. 
Additional  legacy,  how  subject  to  incidents  and  conditions  of  first  legacy,  ii.  549, 

550,  553. 

SATISFACTION, 
Definition  of,  ii.  566. 

1.  Of  a  legacy  by  a  subsequent  portion  given  by  a  parent,  ii.  566,  593. 
Or  one  in  loco  parentis,  ii.  566,  594,  595. 
And  when  money  is  paid  for  use  of  child  as  well  as  when  ii  is  paid  to  Mm,  ii. 

600. 
Total,  if  the  portion  be  equal  to,  or  greater  than  legacy  :  partial,  if  it  be  less,  ii. 

566. 
Presumption  not  repelled  by  slight  difference  between  legacy  and  a  portion,  ii. 

567,  595. 
As  by  their  being  payable  at  different  times,  ib. 
Or  from  the  limitations  being  different,  ib. 

Observation  of  Lord  St.  Leonards  on  Lord  Durham  v.  Wharton,  ib. 
Legacy  to  a  mother  and  children  satisfied  pro  tanto  by  a  gift  of  a  promissory 

note  to  the  father  and  mother,  ii.  568. 
Where  rule  applicable  when  will  is  subsequent  to  the  advancement,  ii.  568,  594, 

595. 
Legacy  adeemed  by  settlement  or  advancement,  not  set  up  by  codicil  confirming 

the  bequests  in  the  will,  ii.  568. 
Nor  does  such  codicil  furnish  any  evidence  against  ademption,  ii.  569. 
Unless  codicil  treats  the  legacy  as  existing,  ib. 

Presumption  of  satisfaction  may  be  repelled  by  intrinsic  evidence,  ib. 
As  where  bequest  and  advancement  are  not  ejusdem  generis,  ib. 
Where  legacy  is  certain,  and  advancement  depends  on  a  contingency,  ib. 
Unless,  perhaps,  it  be  remote,  ib. 

Whether  bequest  of  residue  is  satisfied  by  a  subsequent  portion,  ib. 
Semble,  since  Lady  Thynne  v.  Earl  of  Glengall,  it  would  be  held  so,  ib. 
Legacy  to  child  limited  over  on  contingency,  adeemed  by  subsequent  advance- 
ment to  child,  ii.  560,  569. 
And  person  entitled  under  the  limitation  over  deprived  of  all  benefit,  ib. 
Advancement  may  be  made  at  other  times  than  on  marriage,  ii.  570. 
If  in  writing  described  as  a  portion,  ib. 
If  not  ia  writing,  may  be  proved  to  be  intended  as  such,  ib. 
Court  will  not  add  up  small  sums  for  a  portion,  ib. 
2.  Satisfaction  of  a  portion  by  a  legacy  from  a  parent  or  person  in  loco  parentis, 

ii.  570,  600,  601. 


INDEX. 


729 


SATISFACTION,  continued. 

Total,  if  the  legacy  be  equal  to,  or  greater  than  the  legacy  ;  pro  tanto,  if  less,  ii. 

o7  i. 
Bequest  of  residue  will  be  a  satisfaction  wholly  or  pro  tanto,  according  to  its 

amount,  ib. 
Presumption  not  repelled  by  slight  differences  between  portion  and  legacy,  ii. 

571,601. 
Repelled  where  portion  is  vested,  and  legacy  is  contingent,  ib. 
Or  legacy  and  portion  are  not  ejusdem  generis,  ib. 
Effect  of  declaration  in  a  settlement,  that  advancement  by  the  parent  in  his  life 

shall  be  a  satisfaction,  ii.  572. 
In  such  a  case  legacy  considered  an  advancement  in  parent's  lifetime,  ib. 
But  not  a  share  under  a  parent's  intestacy,  ib. 
When  a  provision  by  a  settlement  is  considered  as  a.  satisfaction  of  a  provision 

by  a  former  settlement,  ib. 

3.  An  advance  subsequent  to  a  legacy  will  be  a  satisfaction  without  reference  to 

the  wishes  of  the  douee,  ib. 
Where  the  bequest  is  subsequent  to  the  advance,  it  will  raise  a  case  of  election,  ib. 

4.  Admission  of  evidence,  where  advance  is  not  evidenced  by  writing,  to  show  the 

nature  of  the  transaction,  ii.  573,  574,  575,  594,  595,  600. 
To  rebut  presumption  of  satisfaction,  ii.  575,  576,  GOO. 
And  then  to  fortify  it,  ib. 

Not  admissible  in  contradiction  to  a  written  instrument,  ib. 
What  is  sufficient  to  put  a  person  in  loco  parentis,  ii.  576-579,  595-600. 
Mere  relationship,  except  that  of  a  parent,  not  sufficient,  ii.  579. 
Presumption  of  satisfaction,  in  the  case  of  a  stranger  arises  only  where  bequest 

aud  advance  are  for  the  same  purpose,  ii.  579  ;  see  596-600. 
Evidence  admissible  to  rebut  or  strengthen  the  presumption,  ii.  579. 

5.  Presumption  of  satisfaction  of  a  debt  by  a  legacy,  where  legacy  is  greater  than 

or  equal  to  debt,  ii.  579,  585. 
Censured  by  eminent  judges,  ii.  580,  588,  591. 
Leaning  against  it,  ib. 

Slight  circumstances  sufficient  to  rebut,  ii.  586, 

Will  not  arise  unless  legacy  be  in  all  material  particulars  the  same  as  or  equiva- 
lent to  debt,  ii.  585-587. 
Legacy  less  in  amount  not  satisfaction  of  a  debt  pro  tanto,  ii.  580,  585,  586. 
Legacy  not  a  satisfaction  of  a  debt  when  payable  at  a  different  time,  although 

greater,  ii.  580,  586. 
Or  when  not  ejusdem  generis,  ib. 

Or  when  legacy  is  of  a  different  nature,  or  not  co-extensive  with  debt,  ii.  581. 
Or  where  a  motive  is  assigned  for  legacy,  ib. 
Or  debt  is  contracted  after  the  making  of  the  will,  ii.  581,  586. 
Or  where  legacy  is  contingent  or  uncertain,  ib. 
As  a  residue,  ib. 

Though  the  amount  should  be  greater  than  debt,  ib. 
As  a  debt  due  on  an  open  or  running  account,  ib. 
Or  on  a  negotiable  bill  of  exchange,  ib. 
Secus,  where  debt  on  account  of  deposits  made  with  legatee  is  only  liable  to  be 

reduced  by  the  creditor'  drawing  upon  him,  ii.  582. 
Or  where  debt  is  contingent  or  uncertain,  ib. 
Marriage  of  female  creditor  to  whom  legacy  is  left,  ib. 
No  presumption  of  where  there  is  a  direction  for  payment  of  debts  and  legacies, 

ii.  582,  586,  588. 
But  when  will  declares  or  manifests  the  intention  of  the  testator  that  a  legacy 

shall  operate  as  a  satisfaction  of  a  debt,  the  legatee  will  be  put  to  an  election 

between  them,  ii.  590. 
Legacy  from  parent  to  child,  as  to  a  satisfaction  of  a  debt,  upon  the  same  footing 

as  that  of  a  stranger,  ii.  582,  586,  588. 
So  is  a  legacy  to  a  wife,  ib. 
Advancement  to  child  during  the  life  of  the  parent,  equal  to  or  greater  than  debt, 

a  satisfaction,  ii.  582,  586,  588. 
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Though  made  in  consideration  of  natural 'love  and  affection,  ii.  582,  586,  588. 

Or  of  property  settled  by  the  other  party,  ib. 

Or  though  husband  of  a  daughter  be  ignorant  of  it,  ib. 

Previous  advances  by  a  father  no  satisfaction  of  a  subsequently  incurred  debt, 

ii.  583. 
Review  of  the  authorities  by  Sir  J.  Wigram,  V.  C,  ii.  583-584. 
Presumption  of,  only  arises  where  party  making  a  payment  is  bound  to  pay,  ii. 

584. 
Or  is  owner  of  an  estate  charged  with  payment,  ib. 
Legacy  to  wife  does  not  satisfy  debt  due  to  husband,  ii.  585,  586. 
6.  Evidence  admissible  to  rebut,  and  then  to  fortify  presumption  of  satisfaction  of 

a  debt,  ii.  584,  585. 
Not  to  show  intention  to  satisfy  debt  where  presumption  does  not  arise,  ib.     See 

PEBFORMiNCB    OF    A    COVENANT. 

Legacy  hy  creditor  to  debtor  may  operate  as  a  forgiveness  of  debt  when  aided  by 

extrinsic  circumstances,  ii.  591-593. 
Not  when  standing  alone,  ib. 

SEPARATION, 
Conditions  annexed  to  gifts  for  the  purpose  of  effecting  separation  between  husband 

and  wife,  void,  iii.  402. 
Contract  between^husband  and  wife,  founded  upon  an  agreement  to  live  separate, 

valid,  iii.  403. 
Without  a  covenant  from  trustees  to  indemnify  husband  from  wife's  debts,  ib. 
Or,  semi  lie,  without  intervention  of  trustees,  ib. 
Lord  Justice  Turner's  opinion,  contra,  ib. 

Not  necessary  to  be  founded  on  circumstances  warranting  a  divorce,  ib. 
Staying  proceedings  in  ecclesiastical  suit  a  sufScient  consideration,  ib. 
Deed  of  separation  answer  to  husband  seeking  his  wife  by  habeas  corpus,  iii.  404, 
Ecclesiastical  Courts  consider  separation  by  private  arrangement  illegal,  ib. 
But  equity  will  enjoin  parties  from  proceeding  in  the  Ecclesiastical  Court,  ib. 
And  will  reslrain  husband  from  molesting  wife  contrary  to  a  covenant  in  deed  of 

separation,  ib. 
But  a  father  cannot  by  such  an  instrument  renounce  or  transfer  his  rights  and 

duties  as  guardian  of  his  children,  iii.  277. 
Relation  of  husband  and  wife  not  altered  by  contract  for  separation,  iii.  404. 
Husband  remains  liable  to  wife's  debts,  unless  her  allowance  is  ample,  and  paid 

regularly,  ib. 
Deed  of  separation  no  bar  to  action  by  husband  for  the  seduction  of  his  wife,  ib. 
Or,  in  the  absence  of  express  stipulation,  to  wife's  claiming  her  share  under  the 

Statutes  of  Distribution,  ib. 
Contract  for,  founded  merely  on  a  voluntary  separation,  not  binding  against  hus- 
band's creditors,  ib. 
Secus,  where  the  consideration  is  valuable,  ib. 
,  Indemnity  against  wife's  debt  is  a  valuable  consideration,  ib. 
So  is  relinquishment  of  alimony  by  wife,  ib. 
Or  compromise  of  a  suit,  ib. 
Distinction  between  contracts  for  immediate  and  for  future  separation,  iii.  404, 

405. 
Contracts  for  future  separation  invalid,  iii.  405. 

Unless,  perhaps,  when  it  is  to  take  place  with  the  approbation  of  trustees,  ib. 
Reconciliation  by  cohabitation  avoids  contract  for  separation,  ib. 
Secus,  where  there  is  merely  communication  by  letter  between  the  parties,  ib. 
Or  they  live  in  the  same  house  without  reconciliation,  ib. 

Trusts  for  continuing  payment  to  wife  in  the  event  of  reconciliation  not  illegal,  ib. 
And  parol  contract  to  continue  a  payment  to  wife  on  reconciliation  enforced,  ib. 
Adultery  of  wife  no  bar  to  proceedings  under  contract  for  separation,  ib. 
Family  arrangement  in  Jodrell  v.  Jodrell,  ib. 
As  to  construction  of  deeds  of  separation,  iii.  406. 
Judicial  separation  of  husband  and  wife  now  regulated  by  20  &  21  Vict.  c.  85,  ib. 
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SPECIFIC  PERFORMANCE, 

1.  Often  decreed  in  equity  when  damages  could  not  be  had  at  law,  iii.  58. 
Where  contract  not  completed  at  the  time  mentioned,  iii.  58,  74,  75. 
As  to  delay  arising  from  the  conduct  of  either  party,  ib. 
Party  seeking  specific  performance  mast  have  shown  himself  ready,  desirous, 

prompt,  and  eager,  iii.  58,  80,  83. 
Rule  when  relaxed,  iii.  59. 
Purchaser  may  at  law  recover  his  deposit,  unless  abstract  and  title-deeds  are 

ready  at  the  time  appointed,  ib. 
In  equity,  time  will  be  considered  as  waived,  unless  the  purchaser  then  asks  for 

them,  ib. 
Or  at  a  day  which  will  leave  sufficient  time  to  complete  contract,  ib. 
Specific  performance  not  decreed  where  there  have  been  laches  on  the  part  of 

the  vendor,  and  the  defendant  has  demanded  his  deposit,  ib. 
Secus,  if  he  has  endeavoured  to  make  out  his  title,  ib. 

Although  repairs  to  house  cannot  be  finished  in  time  according  to  contract,  ib. 
Or  lease  be  not  expired  when  purchaser  was  to  be  put  into  possession,  ib. 
Unless  it  be  shown  that  purchaser  wanted  house  for  his  own  occupation,  ib. 
Specific  performance  not  decreed  where  purchaser  delays  completing,  ib. 
Though  he  has  paid  part  of  his  purchase-money,  ib. 
Or  where  he  has  taken  trifling  objections,  especially  if  value  of  property  has  m-.- 

creased,  iii.  60. 
Or  he  has  not  been  able  to  pay  the  purchase-money,  ib. 

Inadequacy  or  exorbitancy  of  price  taken  into  consideration,  iii.  62,  ii.  696,  69.7. 
Delay  arising  from  the  state  of  the  title  no  objection  to  specific  performance 

where  time  not  of  the  essence  of  the  contract,  iii.  62. 
Title  shown  when  the  Master  makes  his  report,  sufiieient,  iii.  60,  79. 
Vendor  allowed  further  time  occasionally,  iii.  60. 
To  get  in  term  or  take  out  administration,  ib. 
Or  obtain  an  Act  of  Parliament,  ib. 

On  a  bill  filed  by  him,  vendor  liable  to  costs  up  to  time  when  he  showed  a.titlfe,  ib. . 
Unless  suit  was  occasioned  by  conduct  of  the  defendant,  iii.  61. 
Rule  not  to  be  extended,  ib. 
Time  not  allowed  where  a  suit  is  necessary,  ib. 
Or  an  account  of  debts  remains  to  be  taken  in  a  suit,  ib. 
Further  time  given  where  purchaser  is  aware  of  objections,  ib. 
Or  receives  abstract  after  appointed  day,  ib. 
Or  proceeds  with  purchase  after  time  to  complete  has  elapsed,  ib. 
Purchaser  extending  time  at  the  request  of  vendor,  ib. 
Purchaser  proceeding  under  protest,  ib. 

Dormant  contract  not  abandoned,  sometimes  decreed  to  be  performed,  iii.  61,  78.. 
Acquiescence  in  notice  to  rescind  contract,  iii.  62,  86. 
Time  to  make  objections  may  be  enlarged,  iii.  62. 
Where  purchaser  may  insist  on  contract  being  rescinded,  ib. 
Omission  to  require  repayment  of  deposit  does  not  affect  right  to  rescind  con- 
tract, ib. 
Where  vendor's  bill  is  dismissed  for  laches  in  instituting  the  suit,  deposit  not 

ordered  to  be  returned,  ib. 
Party  must  show  on  his  pleadings  how  he  means  to  use  facts  alleging  waiver  of 

title,  ib. 
Compensation  for  dejay,  ib. 
General  rule,  that,  from  the  time  when  contract  should  have  been  completed, 

purchaser  is  entitled  to  receive  rents  and  profits,  iii.  62,  74. 
Vendor  to  interest  on  purchase-money  from  the  same  time,  ib. 
Even  if  money  be  lying  dead,  if  delay  be  through  purchaser's  fault,  ib. 
Secus,  if  vendor's,  iii.  63. 

Purchaser  should  give  notice  that  money  is  lying  dead,  ib. 
But.he  must  pay  interest  if  he  has  not  appropriated  money  for  vendor,  ib. 
Or  has  profited  by  it,  ib. 
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Where  no  time  fixed  for  oompletioQ,  in  ordinary  contracts,  interest  payable  from 

the  time  purchaser  takes  possession,  iii.  63. 
Especially  if  he  has  received  the  rents  and  profits,  ib. 
Not  bound  to  do  so,  nor  to  pay  interest,  while  there  is  a  weighty  objection  to 

title,  ib. 
Upon  the  sale  of  a  reversion,  interest  payable  from  the  time  appointed  for  com, 

pleting,  ib. 
When  payable  on  sales  by  order  of  court,  ib. 
When  the  estate  is  in  possession,  ib. 
When  it  is  in  reversion,  ib. 

Interest  not  payable  until  good  title  be  shown,  if  delay  be  attributable  to  the  ven- 
dor, notwithstanding  a  stipulation  that  it  is  to  be  payable  from  whatever  cause 
delay  arises,  iii.  6.S,  64. 
Esdaile  v.  Stephenson,  overruled  by  Be  Visme  v.  De  Yisme,  iii.  64. 
But  the  stipulation  is  binding  where  there  is  no  wilful  default  in  the  vendor, 

iii.  64. 
Compensation  for  deterioration  of  property,  where  allowed  to  purchaser,  ib. 
Where  timber  is  blown  down,  or  felled  by  vendor,  after  contract,  iii.  65. 
Fall  of  ornamental  timber  by  vendor,  ground  for  rescinding  contract,  ib. 
Expenses  and  outgoing  until  what  period  borne  by  vendor,  ib. 
Time  may  be  made  of  the  essence  of  the  contract,  iii.  65,  66,  81-84. 
,By  Us  original  terms,  iii.  81-84. 
Or  by  a  subsequent  notice  or  stipulation,  iii.  86,  87. 
Time  of  delivery  of  abstract,  not  of  the  essence  of  the  contract,  iii.  66. 
^Objection  as  to  time  may  be  waived,  iii.  66,  86. 
Though  time,  not  of  the  essence  of  a  contract,  after  great  delay  it  may  become 

so,  iii.  66,  83. 
Time  of  the  essence  of  the  contract  if  value  of  property  varies  with  effluxion  of 

time,  iii.  67,  80. 
As  in  contracts  for  a  reversion,  iii.  67,  87. 
Or  for  a  lease  from  an  ecclesiastical  corporation,  ib. 
>0r  where  property  fluctuates  in  value,  ib. 
Or  if  it  be  wanted  for  commercial  purposes,  ib. 
Or  is  sold  for  the  purpose  of  paying  debts  bearing  high  interest,  ib. 
Where  Vendor  seeks  Specific  Performance. 

Where  vendor  has  not  the  same  interest  as  he  contracted  to  sell,  purchaser  may 

recover  deposits  at  law,  ib. 
But,  in  equity,  vendor  may  compel  specific  performance  with  compensation,  iii. 

67,80. 
Secus,  if  the  failure  to  perform  the  contract  does  not  admit  of  compensation,  iii. 

68,  80,  81. 
As  where  vendor  has  a  much  shorter  term  than  he  contracted  to  sell,  iii.  68. 
Or  contracting  to  sell  a  lease,  he  has  only  an  under-lease,  ib. 
Unless  it  has  simply  been  described  as  a  lease,  ib. 
Purchaser  not  bound  to  take  land  of  a  different  tenure,  ib. 
As  leaseholds  instead  of  freeholds,  ib. 
Nor  copyholds  instead  of  freeholds,  iii.  69. 
Unless  compelled  by  the  conditions  of  sale,  ib. 
Nor  freeholds  instead  of  copyholds,  ib. 

Unless  represented  as  copyholds ;  equal  in  value  to  freeholds,  ib. 
Or  there  be  a  stipulation  in  conditions  to  the  contrary,  ib. 
Purchaser  not  forced  to  take  perpetual  rent-charge  instead  of  fee,  ib. 
Objections  to  tenure  may  be  waived,  ib. 

If  not,  purchaser  entitled  to  compensation,  if  specific  performance  is  decreed,  ib. 
Purchaser  of  entirety  not  compelled  to  take  undivided  share,  iii.  69. 
Nor  a  remainder,  instead  of  estate  in  possession,  ib. 

Nor,  if  not  mentioned  in  the  particulars,  an  estate  subject  to  right  of  sporting,  ib. 
Or  to  an  undisclosed  right  of  digging  for  mines,  ib. 
Nor  a  mere  sheep-walk  instead  of  freehold,  ib. 
Nor  an  estate  subject  to  the  repairs  of  chancel,  ib. 
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But  specific  performance,  with  compensation,  will  be  decreed  where  there  are 
undisclosed  quit-rents,  iii.  69. 

Or  rent-charge  in  lieu  of  tithes,  where  lands  are  sold  as  tithe-free,  iii.  70. 

Mistake  as  to  amount  of  quit-rents  a  matter  of  compensation  in  equity,  ib. 

Fatal  objection  at  law,  ib. 

Specific  performance  with  compensation  decreed,  where  title  to  small  portion  of 
estate  cannot  be  made,  iii.  70,  88. 

Unless  material  to  the  enjoyment  of  the  rest,  ib. 

Or  where  two  distinct  estates  are  purchased  for  one  sum,  iii.  70,  89. 

As  to  title  not  being  made  to  sdme  of  the  lots  purchased  at  a  sale,  ib. 

Purchaser  entitled  to  compensation  for  deficiency  in  acreage,  when,  iii.  7U 
W/iere  purchaser  seeks  specific  performance,  ib. 

Purchaser  can  generally  obtain  specific  performance,  with  compensation  for  defi- 
ciency, iii.  72,  89,  90. 

Though  vendor  could  not,  ib. 

Unless  there  be  a  stipulation  mating  the  agreement  void,  ib. 

Or  purchaser  knew  of  the  limited  interest  of  the  vendor,  iii.  73. 

Especially  if  contract  is  in  fraud  of  a  power,  ib. 

Or  is  prejudicial  to  persons  not  parties  to  the  contract,  ib. 

Or  there  has  been  misrepresentation  on  the  part  of  the  purchaser,  ib. 

Neither  vendor  nor  purchaser  coftipelled  to  take  or  give  an  indemnity,  iii.  73  ; 
see  iii.  90. 

Purchaser's  bill,  where  venc'jr  cannot  make  a  title,  dismissed  without  costs,  he 
being  left  to  his  remedy  a:  law,  iii.  74. 

Vendor  filing  bill,  ordered  to  return  deposit,  ib. 

Purchaser  not  allowed  to  pay  money  into  Court  until  acceptance  of  title,  ib. 

Unless  he  only  asks  his  claim  to  compensation  may  be  reserved,  ib. 
2.  Distinction  between  plaintiff  seeking  and  defendant  resisting  specific  perform- 
ance, ii.  657. 

Rule  of  law,  that  parol  evidence,  independent  of  Statute  of  Frauds,  is  not  admis- 
sible to  contradict  written  instrument,  ii.  658,  670. 

Binding  before  statute,  on  plaintiff  in  equity,  ib. 

Foundation  of  rule,  ii.  658. 

Parol  evidence  on  part  of  plaintiff  seeking  specific  performance  with  a  variation 
rejected,  ii.  658,  684-689 ;  see  ii.  682,  700-704,  708,  709. 

Though  difference  of  the  written  from  the  real  agreement  may  be  the  result  of 
fraud,  accident,  or  surprise,  ii.  658,  684-689. 

As  a  parol  agreement  to  omit  lands  comprised  in  parol  agreement  to  lease,  ii.  658. 

To  prove  verbal  declarations  at  a  sale,  in  opposition  to  written  conditions,  ii.  659. 

To  prove  that  written  agreement  to  sell  to  two  jointly,  was  an  agreement  to  sell, 
to  one,  ib. 

Variation  by  parol,  where  there  are  acts  of  part  performance,  decreed  to  be  spe- 
cifically performed,  ii.  659,  690. 

Parol  evidence  before  Statute  of  Frauds,  admissible  as  a  defence  to  specific  per- 
formance, ii.  659. 

Not  rendered  inadmissible  by  the  statute,  ii.  659,  684-689. 

Admissible  as  a  defence,  to  show  that  written  agreement  by  fraud,  accident,  or 
mistake,  does  not  contain  the  real  terms,  ii.  659,  660,  684-689. 

Illustration  of  distinction  in  Lord  Townshend  v.  Stangroom,  ii.  661. 

Ambiguity  in  written  agreement,  ib. 

Sir  Thomas  Plumer  disposed  to  overrule  distinction,  ii.  662. 

Parol  evidence  of  fraud,  accident,  surprise,  or  mistake,  used  in  contradiction  to 
a  written  agreement,  ib. 

Not  merely  as  collateral  to  and  independent  of  it,  ib. 

In  the  absence  of  fraud  or  mistake,  specific  performance  ordered  on  the  plaintiff 
submitting  to  perform  omitted  provision,  ii.  662,  603,  694,  695. 

Observation  of  Lord  St.  Leonards  on  Croome  v.  Lediard,  ii.  664. 

Parol  waiver  of  written  contract,  bar  to  specific  performance,  ii.  664 ;  see  ii,  691- 
694. 
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Specific  performance  of  agreement  decreed  where  defendant  declines  to  elect  to 
perform  it  with  or  without  parol  variation,  ii.  664. 

Evidence  not  admissible,  where  agreement  is  correctly  put  into  writing,  to  show 
term  added  at  the  same  time  by  parol,  ii.  664,  673-676,  689,  690  ;  see  676-679. 

Where  parol  variations  have  been  acted  upon,  the  agreement  with  them  will  be 
enforced,  ii.  664,  691. 

"Where  parol  variation  is  proved  by  defendant,  plaintiff's  bill  dismissed  orspe- 
cific  performance  of  agreement  with  parol  variation  decreed,  ii.  665,  691. 

Specific  performance  being  discretionary,  not  decreed  unless  plaintiff  has  acted 
with  propriety,  ib. 

Without  circumvention  and  deceit,  ib. 

And  agreement  be  fair  and  just,  ib. 

Without  definite  misrepres  intation,  ib. 

Waiver  by  plaintiff  of  part  of  contract  affected  by  misrepresentation,  not  allowed, 
ii.  666. 

Mere  indefinite  representation  no  bar  to  specific  performance,  ii.  666,  667. 

A  suppressio  veri  is,  ii.  667. 

Agreement  made  by  person  intoxicated,  ii.  667,  697. 

Inadequacy  of  price  no  defence  to  specific  performance,  ii.  667,  696. 

Refused  where  it  would  subject  the  defendant  to  great  hardship,  ii.  667,  697. 

And  where  there  is  mistake  as  to  subject-matter  of  contract,  ii.  668,  698. 

Unless  the  mistake  is  one  which  admits  of  compensation,  ii.  698. 

Or  surprise,  ii.  669. 

Or  where  agent  enters  into  contract  not  authorized  by  his  principal,  ib. 

Or  where  performance  of  contract  would  involve  breach  of  trust,  ib. 

Or  lead  to  an  unlawful  act,  ib. 

Or  would  be  impossible,  ib. 

Or  where  the  Court  could  not  enforce  it,  ii.  670. 

I'ime  of  the  essence  of  contracts  at  law,  iii.  74. 

Not  in  equity  when  delay  admits  of  compensation,  iii.  74,  75. 

Contract  for  the  sale  of  land  confers  an  equitable  estate  on  the  purchaser  from 
the  execution  of  the  contract,  ib. 

Which  will  not  he  defeated  by  subsequent  delays  or  omissions  which  admit  of  com- 
pensation, and  are  not  negligent  orimlful,  iii.  75,  79. 

Stipulations  that  the  price  shall  be  paid  or  title  made  at  a  day  certain,  ordinarily 
construed  as  a  condition  subsequent,  against  which  equity  will  relieve  and  en- 
force the  contract  specifically  on  performance  subsequently  and  within  a  reasona- 
ble period,  iii.  66,  75,  85. 

But  payment  or  performance  at  the  day  may  be  a  condition  precedent  by  express 
stipulation,  or  in  consequence  of  the  nature  of  the  thing  sold,  and  time  will 
then  be  of  the  essence  of  the  contract,  iii.  65,  66,  67,  76,  81-84. 

And  punctual  performance  essential  to  the  right  to  enforce  it,  ib. 

Although  a  right  may  arise  even  under  the  circtimstances,  from  delivery  of  pos- 
session, or  part  payment  of  the  purchase-money ,  iii.  84. 

Long  or  unreasonable  delay  will  be  a  defence  to  a  bill  for  specific  performance, 
even  when  time  is  not  of  the  essence  of  the  contract,  iii.  83. 

Especially  when  attended  by  a  change  in  the  value  of  the  property,  or  in  the  situa- 
tion or  circumstances  of  the  parties,  ivhich  would  render  a  specific  performance 
harsh  and  inequitable,  iii.  80,  81. 

And  delay  will  in  general  be  a  bar  when  wilful,  or  when  it  has  resulted  in  a  loss 
which  does  not  admit  of  compeyisafion,  iii.  79,  87. 

Or  when  ii  is  so  long  and  unreasonable,  as  to  justify  the  belief  that  the  party 
acted  in  bad  faith  or  did  not  mean  to  fulfil  the  contract,  iii.  80. 

Unilateral  contracts,  by  which  the  vendor  binds  himself  to  sell  ivithout  any  corres- 
ponding obligation  on  that  of  the  vendee  to  buy,  lohen  enforced  by  equity,  iii. 
85,  86,  93. 

Whether  time  of  their  essence,  ib. 

Notice  of  the  intention  of  the  party  to  rescind,  unless  the  other  proceeds  within  a 
reasonable  period,  binding  on  both,  iii.  86,  87. 

But  the  time  fixed  by  such  notice  must  be  reasonable,  ib. 


INDEX.  735 

■ <»>  — 

SPECIFIC  PERFORMANCE,  continued. 

Vendor  cannot  set  up  partial  inability  to  perform  contract  as  a  bar  to  specific 

performance,  iii.  89. 
And  performance  will  iri  general  be  decreed  under  these  circumstances  with  com- 
pensation, iii.  89,  90. 
As  when  wife  of  vendor  refuses  to  release  her  dower,  iii.  90. 
Unless  there  is  an  entire  mistake  of  identity,  or  the  interest  sold  differs  so  much 
from  that  purchased,  as  to  leave  nothing  to  which   the  contract  is  really 
applicable,  iii.  90,  91. 
And  equity  will  not,  as  it  seems,  enforce  a  contract  by  husband  for  the  sale  of  the 

real  estate  of  his  wife,  with  or  without  compensation,  iii.  90. 
And  when  total  inability  is  known  to  purchaser  at  time  of  filing  bill,  he  must  sue 

at  law  for  damages,  and  cannot  proceed  in  equity,  iii.  91,  92. 
Unless  the  circumstances  are  such  as  to  render  the  assistance  of  equity  essential 

to  compensation,  ib. 
Vendor  may  compel  the  execution  of  the  contract,  notwithstanding  a  failure  of  title 
to  part  of  the  land  sold,  which  admits  of  compensation,  and  does  not  affect  the 
value  of  the  residue  to  the  purchaser,  iii.  88,  89. 
But  not  otherwise,  nor  when  failure  or  variance  material,  ib. 
Unless  contrdct  is  severable,  as  when  lots  are  sold  separately  at  same  auction,  ib. 
When  compensation  will  be  given  for  deficiency  or  excess  of  quantity  of  land  pur- 
chased, iii.  1\,  88,  92. 
Mutuality  necessary  to  specific  performance,  iii.  91-93. 
Enough  that  it  exists  at  the  time  of  bill  filed,  ib. 
And  equity  will  enforce  unilateral  contracts,  and  contracts  signed  only  by  the 

vendor,  at  the  suit  of  the  purchaser,  ib. 
Cases  on  these  points  in  Pennsylvania,  iii.  93. 

Contract  will  not  be  specifically  enforced,  unless  certain  in  itself  without  a  re- 
course to  parol  testimony,  ii.  tlO,  711. 
And  full  and  explicit  in  all  material  particulars,  ib.     See  vol.  1. 
Nor  when  a  decree  enforcing  it  would  be  inequitable  in  its  consequences  to  the 

defendant  or  even  to  third  persons,  ii.  695,  699. 
As  when  the  consideration  is  grossly  inadequate,  ii.  696,  697. 
And  not  explained  or  rebutted  by  circumstances,  ib. 
Especially  if  coupled  with  or  resulting  from  imbecility  or  intoxication,  ii.  697, 

698. 
Or  when  the  circumstances  justify  the  suspicion  that  it  is  the  result  of  undue  In- 
fluence, ib. 
And  complainant  will  he  compelled  to  do  equity  as  condition  of  obtaining  decree, 

ii.  699,  700. 
And  to  pay  the  amount  due  on  one  contract  before  enforcing  another,  ib. 
Parol  evidence  of  fraud  or  mistake  in  written  contract  may  be  given  to  resist, 
but  not  to  obtain  specific  performance,  ii.  684-689. 
,    Or  to  restrain  operation  of  deed  executed,  ib. 
But,  as  it  seems,  not  to  extend  operation  of  deed  to  land,  not  embraced  by  its  terms 

ii.  688,  703,  704. 
Rule  held  the  other  way  in  some  of  the  states  of  this  country,  ii,  700-704,  708,  709. 
And  complainant  held  entitled  to  vary  or  extend  the  operation  of  deed  or  contract 
relating  to  land  by  parol  evidence  of  mistake  or  fraud,  ii.  682,  683,  700-704, 
708,  709. 
Parol  evidence  not  admissible,  either  to  support  or  defeat  bill  for  specific  perfor- 
mance, unless  on  ground  of  fraud  or  mistake,  ii.  689,  690. 
Unless  the  evidence  is  such  as  to  show  that  the  execution  of  the  contract  would  ie 

harsh  and  inequitable,  ii.  689,  690,  695. 
Specific  performance  will  be  decreed  of  contract,  as  varied  by  parol  evidence 
given  by  defendant,  when  variation  does  not  affect  suhstance  of  contract,  ii.  694, 
695. 
Or  when  defendant  does  not  rely  on  Statute  of  Frauds  as  a  bar,  ib. 
Equity  will  not  give  effect  to  a  contemporaneous  or  subsequent  oral  modification 

of  written  contract  for  sale  of  land  at  suit  of  plaintiff,  ii.  690-694. 
Unless  the  variation  is  followed  and  substantiated  by  pari  perjhrmance,  ib. 
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But  such  a  modification  may  be  set  up  as  a  bar  by  the  defendant,  ii.  690-694. 
Whether  a  written  contract  for  the  sale  of  land  can  be  waived  or  rescinded  by 

parol  before  or  after  a  part  performance,  ii.  692,  693. 
Specific  performance  discretionary  in  equity,  ii.  695. 
But  discretion  will  be  governed  by  rides  arid  principles,  ib. 

STATUTE  OF  FRAUDS.     &e  Trusts— Specific  Peefokmance. 
Deed  might  be  set  aside  at  common  law  by  parol  evidence  of  fraud,  in  procuring 

its  execution,  as  by  misreading  the  instrument  to  an  illiterate  man,  or  substituting 

one  instrument  for  another,  ii.  670,  671. 
But  not  on  the  ground  of  fraud  in  the  consideration,  or  fraudulent  inducements  held 

out,  to  procure  its  execution,  ib. 
Rxde  on  this  point  in  Massachusetts,  ii.  672. 

Contracts  not  under  seal,  may  be  invalidated  by  evidence  of  fraud  of  any  Jcind,  ib. 
But  cannot  be  varied  or  contradicted  at  law  or  in  equity  by  parol  evidence,  unless 

shoioiiig  fraud  or  mistake,  ii.  670,  673. 
And  in  order  to  reform  and  enforce  a  contract  on  the  ground,  either  of  fraud  or 

mistake,  recourse  must  be  had  to  equity,  ii.  673. 
Contracts  in  writing  and  under  seal,  may  be  varied  in  equity  by  proof  that  ma- 
terial stipulations  have  been  added  or  omitted  through  fraud  or  mistake,  ii. 

680,  681. 
Bid  not  by  evidence  of  contemporaneous  parol  agreement,  controlling  loriting,  ii. 

673-676. 
Even  ivhen  the  instrument  was  executed  on  the  faith  of  the  agreement,  ib. 
Cases  on  these  points  in  Pennsylvania,  ii.  677-679. 
These  rules  hold  good  under,  and  notwithstanding  the  Statute  of  Frauds,  ii.  704, 

705. 
The  operation  of  the  statute  is  suspended  by  fraud,  and  it  cannot  be  set  up  or  used 

as  a  cover  to,  or  defence  for  fraud,  ii.  700-704,  714. 
And  parol  evidence  of  fraud  or  mistake  may  be  given  for  the  purpose  of  reforming 

an  executed  conveyance  of  land,  and  enforcing  it  as  reform,ed,  notwithstanding  the 

statute,  ii.  C82,  683,  700-704,  708,  709. 
Application  of  this  rule  to  specific  performance  of  executory  contracts,  ii.  684-689, 

708,  709.     See  Specific  Performance. 
When  a  contract  has  been  reduced  to  writing,  both  law  and  equity  will  presume 

■that  the  contract  is  fully  and  accurately  set  forth  in  the  writing,  ii.  670,  690. 
This  presumption  does  not  apply  to  subsequent  variations,  which  may  be  made  orally, 

and  proved  by  oral  testimony,  ii.  690,  691. 
But  when  the  contract  is  required  to  be  in  writing  by  statute,  subsequent  modifica- 
tions will  be  invalid  if  not  reduced  to  writing,  ii.  691-693. 
Unless  rendered  valid  by  part  performance,  ib. 

Or  they  have  been  so  far  acted  upon  as  to  raise  an  equitable  estoppel,  ib. 
Cases  on  these  points  in  Massachusetts,  ib. 

SUBROGATION, 
Ix  Payor  of  Debtors. 

Whenever  as  betioeen  tioo  parties  who  are  liable  for  a  debt  in  estate  or  person,  tJie 
debt  should  be  paid  by  one  rather  than  the  other,  payment  by  the  former  will 
operate  as  a  purchase  of  the  debt,  entitling  him  to  all  the  rights  and  remedies 
of  the  creditor  against  the  latter,  ii.  235,  236. 

TIte  principle  is  oneof  equity,  and  does  not  arise  out  of  or  depend  upon  cont7-act,  ib. 

Application  of  it  in  favor  of  sureties  and  guarantors,  ii.  226-229. 

Whether  they  have  made  themselves  ansiverable  for  the  debt  at  the  request  of  the 
debtor,  or  solely  at  that  of  the  creditor,  ii.  230,  231. 

And  all  those  whose  liability  for  a  debt  is  or  becomes  secondary,  are  for  this  pur- 
pose sureties,  as  it  regards  those  whose  liability  is  relatively  priniarii,  ib. 

As  when  ont  partner  assumes  all  the  debts  of  the  firm  on  its  dissolution,  or  the 
withdrawal  of  another  partner,  ii.  229,  230. 

And  when  a  surety  is  entitled  to  subrogation  against  the  principal,  he  will  in 
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general  have  the  same  rigid  against  those  who  subsequently  become  Ms  sureties, 
ii.  231.    (See  Surety,  vol.  1. 
As  between  successive  purchasers  of  land  charged  with  a  lien  or  mortgage,  ii.  237- 

And  volunteers  stand  in  this  respect  on  the  same  footing  as  between  themselves  as 
purchasers,  ii.  237,  243. 

But  it  would  seem  not  as  against  .purchasers,  ii.  243. 

In  favor  of  insurers,  ii.  232-234.     See  Purchaser. 

And  in  general  of  every  one  who  has  bought  a  debt  either  expressly,  or  by  paying 
it  under  circumstances  which  render  the  payment  equivalent  to  a  purchase, 
ii.  228-231.     See  Payment. 

The  sale  of  part  of  a  tract  of  land  bound  by  a  lien  or  mortgage,  free  from, 
or  with  an  express  or  implied  warranty  against  incumbratices,  renders  the 
mortgage  primarily  binding  on  the  residue  as  between  the  vendor  and  purchaser, 
and  entitles  the  latter  to  subrogation  on paymentto  the  mortgagee,  ii.  236-238. 

And  subsequent  purchasers  of  the  residue  will  stand  in  the  same  position  in  this 
respect  as  the  vendor,  ii.  238-241. 

Bule  on  this  point  in  Kentucky,  ii.  245-248. 

But  the  equities  of  successive  purchasers  as  between  themselves,  depend  upon  and 
grow  out  of  this  contract  of  sale,  and  when  land  is  sold  subject  to  an  incum- 
brance, payment  to  the  incumbrancer  will  entitle  the  vendor  and  those  claiming 
under  him,  to  subrogation  against  the ptirchaser,  ii.  241,  242. 

Equities  arising  in  Pennsylvania  out  of  successive  sales  by  the  sheriff,  of  different 
lots  or  parcels,  bound  by  the  same  incumbrance,  ii.  243,  244. 

The  right  of  the  first  purchaser  to  throw  the  burden  of  incumbrances  on  the 
second,  is  an  equity,  and  consequently  only  binding  on  those  who  have  actual  or 
constructive  notice  of  its  existence,  ii.  244,  245. 

And  the  failure  of  the  first  purchaser  to  record  his  deed  or  mortgage,  will  conse- 
quently be  fatal  to  his  priority  over  the  second,  unless  the  want  is  supplied  by 
actual  or  constructive  notice,  ii.  248,  249. 

What  will  amount  to  such  notice,  ii.  244,  245. 

A  creditor  is  bound  to  have  due  regard  to  the  right  of  subrogation  of  the  debtor, 
and  the  debtor  will  be  discharged  pro  tanto,  if  this  right  is  impaired  or  destroyed 
by  the  act  or  neglect  of  the  creditor,  ii.  2Y1. 

This  ride  applies  in  favor  of  sureties,  ii.  274,  275  ;  iii.  543,  549,  552,  553. 

And  in  general  of  any  debtor  who  is  deprived  wrongfidly  of  a  means  of  indem- 
nity or  safety  by  the  creditor,  ii.  274,  275 ;  iii.  553-557. 

And  between  incumbraticers,  and  successive  purchasers  of  parcels  of  the  land  bound 
by  the  incumbrance,  ii.  271,  272. 

But  not  if  the  incumbrancer  is  loithout  notice  of  the  purchase,  ii.  272,  273. 

The  notice  should,  as  it  would  seem,  be  actual,  ii.  273. 

And  a  subsequent  registration  will  not  be  notice  to  the  holder  of  a  prior  incum- 
brance, ii.  273. 

The  creditor  will,  as  it  seems,  be  responsible  for  neglect  in  the  management  of  the 
securities  for  the  debt,  as  well  as  for  actual  misfeasance,  ii.  275  ;  iii.  552-557. 

Equity  will  not  ordinarily  restrain  a  creditor  from  proceeding  against  a  surety  or 
other  party  whose  liability  is  secondary,  until  he  has  exhausted  his  remedies 
against  ap.other  who  is  primarily  liable,  ii.  282,  285. 

A  creditor  is  entitled  to  enforce  all  his  liens  or  remedies  jor  the  debt  against  the 
same  or  against  different  persons  simultaneously,  ii.  277,  278,  285,  286. 

After  as  well  as  before  insolvency,  ii.  278,  285,  286. 

And  even  to  the  exclusion  of  other  creditors,  ib. 

Secus,  in  bankruptcy  in  England,  and  in  the  distribution  of  the  estates  of  in- 
solvents in  Massachusetts,  ii.  286. 
As  Betweeij  and  in  Favor  of  Creditors. 

Equity  will  subrogate  a  creditor  who  has  but  one  fund  to  the  remedies  of  another 
who  has  two,  ii.  217,  218. 

As  betioeen  creditors  of  the  same  person,  ii.  219,  226. 

But  not  of  different  persons  unless  on  special  grounds  of  equity,  ii.  222,  226. 

Nor  to  the  prejudice  of  the  equities  of  third  persons,  ii.  221,  222,  281. 
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The  relief  given  will  generally  he  limited  to  subrogation,  ii.  275-278. 

Will  not  extend  to  restraining  other  creditors  except  in  special  cases,  ii.  275-280. 

SURETY, 

Discharged  from  contract  of  suretyship,  by  misrepresentation  or  concealment  of 

material  facts,  iii.  532. 
Or  by  a  departure  from  contract,  iii.  533,  559,  560. 

Or  by  creditor  by  a  binding  contract  giving  time  to  debtor,  iii.  534,  535,  539. 
Though  guarantee  not  expressly  limited  iu  point  of  time,  iii.  535. 
By  bond-creditor  receiving  interest  by  anticipation,  ib. 
Voluntary  promise  to  give  time  not  acted  upon,  does  not  discharge  surety,  iii.  535, 

550,  563. 
A  binding  contract  with  a  stranger  to  give  time  to  principal  will  not  discharge 

surety,  iii.  536. 
Nor  will  an  agreement  upon  a  condition  not  performed,  iii.  536,  564. 
Creditor  withdrawing  execution  without  the  knowledge  of  sureties  discbarges  them, 

iii.  536,  552. 
After  it  has  been  levied,  but  not  as  it  would  seem,  before,  iii.  551. 
Or  where  he  loses  the  benefit  of  an  execution  under  a  power  of  attorney  by  neglect 

of  statutory  formalities,  iii.  536. 
Semble,  surety  not  discharged  if  remedies  are  accelerated  by  giving  time,  iii.  536, 

562. 
Or  if  time  be  given  with  surety's  consent  or  approval,  iii.  536. 
After  a  decree  against  the  surety,  be  is  not  released  by  time  given  to  principal, 

537;  see  iii.  566. 
Creditor  reserving  right  to  proceed  against  surety,  not  discharged  by  further  time 

given  to  principal,  iii.  537. 
Consequence  of  the  reservation  of  the  creditor's  remedies  against  the  surety,  ib. 
Parol  evidence  admissible  to  show  reservation  of  remedies  against  surety,  iii.  537, 538. 
Unless  time  be  given  to  principal  by  deed,  iii.  538. 
And  the  reservation  must  be  clearly  made,  ib. 
Creditor  entering  into  any  new  arrangement,  altering  the  situation  of  the  surety 

without  bis  consent,  discharges  him,  iii.  538,  539. 
Surety  for  officer  discharged  by  material  alteration  in  his  duties,  iii.  540. 
Unless  language  of  security  is  sufficient  to  comprehend  the  alteration,  ib. 
Surety  not  discharged  by  dealings  of  creditor  in  which  he  concurs,  ib. 
Surety  discharged  by  creditor  releasing  or  compounding  with  debtor,  ib. 
Though  it  be  done  by  mistake,  ib. 
Or  for  the  benefit  of  the  surety,  ib. 
May  be  done  by  one  partner  in  a  firm,  ib. 
Exception  where  surety,  previous  to  the  release,  has  paid  part  of  the  debt  and  given 

security  for  the  remainder,  ib. 
Creditor  after  giving  an  actual  release  for  the  debt,  cannot  reserve  his  right  against 

the  surety,  ib. 
Nor  where  the  release  is  only  effectual  in  equity,  ib. 
Secus,  where  surety  by  contract  becomes  principal  debtor,  iii.  541. 
Where  creditor  only  signs  bankrupt's  certificate,  ib. 

Surety  discharged,  pro  tanto,  by  misappropriation  of  security,  iii.  541,  554. 
Or  by  any  act  or  default  of  the  creditor,  which  results  in  a  loss  of  remedies  or 

securities,  which  would  revert  or  belong  to  the  surety  on  ■payment  of  the  debt, 

iii.  552-556. 
Not  by  mere  passiveness  of  the  creditor  in  not  taking  proceedings,  iii.  542,  550,  551. 
Unless  there  be  a  stipulation  to  sue  without  delay,  iii.  542 ;  see  iii.  549. 
Surety  guarantee  for  the  honesty  of  a  person  intrusted  with  money,  not  discharged 

by  delay  of  employer  iu  examining  his  accounts,  ib. 
Secus,  where  there  is  a  fraudulent  concealment  of  embezzlement,  iii.  543. 
Surety  not  discharged  by  creditor  taking  further  security,  iii.  543,  567. 
Unless  received  expressly  as  a  suspension  or  satisfaction,  ib. 
Or  operating  as  such,  by  its  own  nature,  iii.  567,  568. 
The  receipt  of  a  bill  or  note  payable  at  a  future  day,  suspends  the  debt,  and  conse- 


INDEX.  739 

SURETY,  continued. 

quently  discharges  those  who  are  sureties  for  its  payment,  hy  implication  of  law 
and  without  an  express  agreement,  iii.  567,  568. 

But  this  implication  may  he  rebutted  hy  proof  of  an  opposite  understanding  or 
agreement,  iii.  537,  538,  568.  > 

Surety  discharged  pro  tanto,  by  creditor  losing  or  giviug  up  securities,  iii.  543,  552- 
556. 

Unless  according  to  Newton  v.  Chorlton,  the  securities  were  taken  after  contract 
of  suretyship,  iii.  643. 

A  release  of  one  surety  at  law  discharges  the  others,  iii.  543,  544,  545. 

And  according  to  modern  authorities  in  equity,  iii.  545.    See  Sukett,  vol.  1. 

But  release  may  be  so  qualified  as  not  to  operate  as  a  discharge,  ib. 

And  a  discharge  of  one  surety  will  not  free  another  from  his  part  or  proportion, 
unless  the  debt  is  legally  discharged  or  extinguished,  iii.  544,  545. 

A  promise  by  surety  to  pay  after  he  is  discharged,  by  time  given  to  the  debtor,  re- 
vives his  liability,  ib. 

Liabilities  of  sureties  governed  by  the  same  principles  in  law  and  in  equity,  iii.  546. 

But  party  suing  in  equity  will  not  be  sent  to  law,  ib. 

At  law,  a  party  appearing  on  an  instrument  to  be  a  principal  debtor,  formerly  could 
not  prove  he  was  only  surety,  iii.  546  ;  see  iii.  569-576. 

Secus  in  equity,  where,  ou  proving  that,  he  might  be  discharged  by  the  creditor 
giving  time,  though  he  would  be  held  bound  at  law,  iii.  546. 

Semble,  evidence  admissible  now  at  law,  to  show  that  a  person  appearing  to  be  a 
principal  is  only  a  surety,  iii.  546,  569-575. 

In  order  that  surety  may  be  released  by  time  granted  to  principal,  creditor  must 
be  aware  of  the  relation  between  them,  iii.  546,  572-575. 

At  law,  instrument  can  only  be  dissolved  by  one  of  equal  force,  iii.  546  ;  see  665,  566. 

When  the  instrument  of  suretyship  is  under  seal,  surety  not  discharged  by  mere 
parol  agreement  to  give  time,  iii.  546,  665. 

Nor  where  it  is  matter  of  record,  iii.  646. 

Secus,  in  equity,  when  the  agreement  is  binding,  iii.  546,  565. 

Semble,  creditor  releasing  debtor  by  deed,  with  the  consent  by  parol  only  of  surety, 
at  law  discharges  surety,  iii.  647. 

Secus,  in  equity,  ib. 

Surety  may,  when  debt  is  due,  take  proceedings  in  equity  to  compel  principal  to 
discharge  him  from  his  liability,  iii.  547,  557. 

Secus,  where  creditor  has  not  a  present  right  to  sue,  iii.  547. 

Cases  ou  the  Roman-Dutch  and  old  French  law,  ib. 

The  relation  of  principal  and  surety,  independent  of  form  of  contract,  as  between 
the  contracting  parties,  and  depends  upon  the  collateral  relations  heiween  those 
who  are  hound  hy  its  obligation,  iii.  547,  548. 

Exists  whenever  obligation  of  contract  is  incurred,  without  sharing  in  the  conside- 
ration, for  the  benefit  of  others,  ib. 

Equity  of  surety  dependent  on  relations  between  himself  and  principal,  ib. 

Has  no  direct  operation  on  contract  with  creditor,  ib. 

But  creditor  cannot  adopt  any  course  of  a  nature,  to  impair  recourse  of  surety 
against  principal,  iii.  549. 

The  surety  and  not  the  creditor,  answerable  for  the  performance  of  the  contract  by 
the  principal,  ib. 

Failure  to  proceed  against  principal,  does  not  discharge  surety,  iii.  549-551. 

Even  when  it  is  in  pursuance  of  gratuitous  promise,  ib. 

Or  wliere  it  results  in  the  loss  of  a  lien  on  the  real  or  personal  property  of  the  prin- 
cipal, iii.  551. 

Suspension  of  execution  before  levy  does  not  discharge  surety,  ib. 

Secus,  where  levy  actually  made  is  withdrawn,  iii.  552. 

Or  where  property  or  securities  received  from  principal  on  account  of  debt  are  sur- 
rendered, iii.  552. 

Or  their  value  impaired  through  negligence  or  misfeasance,  iii.  552-556. 

Distinction  between  duty  of  creditor  with  regard  to  the  remedies  on  the  contract 
itself,  and  those  which  are  collateral  to  it,  and  intended  as  securities  for  its  per- 
formance, iii.  554,  655. 
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Mififeasance  as  to  either,  discliarge  of  surety,  iii.  554,  555. 

Creditor  not  hound  to  take  active  measure  for  collection  of  debt,  even  when  estate  of 
insolvent  principal  vested  in  the  hands  of  trustees  or  commissioners  for  dis- 
tribution, iii.  555-557. 
Surety  not  entitled  to  compel  principal  to  collect  the  debt  by  request  in  pais,  or  even 

by  bill  in  equity,  unless  under  special  circumstances,  iii.  557,  559. 
Secus,  in  New  York  and  some  of  the  other  states  of  this  country,  ib. 
Surety  loill  be  discharged  by  anything  which  precludes  or  impairs  his  right,  to 
compel  the  performance  of  the  contract  in  its  original  form  by  the  principal,  or 
to  perform  it  himself,  and  obtain  an  indemnity,  iii.  559,  560. 
A  variation  of  the  original  contract  as  it  regards  the  time  of  performance,  or  in 

any  other  material  particular,  is  therefore  a  discharge  of  the  surety,  ib. 
Even  when  the  change  produces  no  actual  injimj,  iii.  560. 
And  lohether  the  surety  or  guarantor  has  made  himself  answerable  at  the  request 

of  the  debtor,  or  solely  at  that  of  the  creditor,  iii.  560,  561. 
But  to  produce  this  effect,  the  variation  must  he  legally  binding,  and  founded  on 

sufficient  consideration,  iii.  56.S,  564. 
And  not  void  for  usury  or  illegality,  iii.  564,  565. 
But  actual  payment  of  usurious  ijiterest  may  be  binding  on  creditor  and  discharge 

the  surety,  iii.  565. 
Effect  of  parol  agreement  varying  sealed  instrument  in  discharging  surety,  ib. 
Time  given  to  principal  is  a  discharge  of  surety ,  even  when  the  delay  is  hut  momen- 
tary, and  the  surety  not  injured,  iii.  560,  561. 
Not  lohen  the  period  at  which  the  performance  of  the  contract  can  he  compelled,  is 

in  fact  accelerated,  iii.  562. 
Nor  when  the  surety  has  assented  to  the  delay  expressly  or  by  implication,  iii.  562, 

563. 
Nor  lo^cre  the  agreement  contains  a  reservation  of  the  rights  oftlie  surety,  or  of  the 

right  of  the  creditor  to  proceed  against  him,  iii.  562. 
Or  is  determinable  at  the  will  of  the  creditor,  iii.  561. 
Nor  when  the  fact  of  suretyship  is  unknown  to  the  creditor,  iii.  573-575. 
Whether  the  iiformation  must  be  given  to  him  when  the  contract  is  executed,  or 

may  be  delaye.d  until  a  subsequent  period,  ib. 
Nor  when  the  surety  has  expressly  contracted  as  a  principal,  iii.  569,  570. 
And  the  maker  of  a  note  or  acceptor  of  a  bill,  falls  tvithin  this  principle  as  it  re- 
gards his  relation  with  those  who  are  secondarily  liable  for  the  payment  of  the  in- 
strument, iii.  570. 
But  it  does  not  apply  to  the  relation  between  co-obligors  or  co-contractors,  iii.  571, 

572. 
Gijt  of  time  ivill  not  discharge  surety,  unless  it  is  for  some  definite  period,  and 

not  merely  during  the  pleasure  of  the  creditor,  iii.  561. 
Surety  ivlll  not  he  discharged  on  the  ground  of  the  variation  of  the  contract,  with- 
out doing  equity,  and  surrendering  securities  or  property  received  on  account  of 
tlic  debt  for  the  benefit  of  the  creditor,  iii.  561. 
Promise  by  creditor  to  discharge  the  surety  or  look  only  to  principal,  no  discharge  of 
surety,  unless  it  has  induced  him  to  omit  taking  measures  for  his  indemnity  or 
protection,  iii.  568,  5S9. 
Party,  who  has  hound  himself  as  co-contractor,  not  estopped  from  showing  that  he 

is  only  a  surety,  iii.  571. 
AUtcr,  where  he  has  expressly  assumed  a  primary  liability,  iii.  570. 
Remedy  of  the  surety  lay  formerly  solely  in  equity,  iii.  576. 
Belief  will  now  he  afforded  in  many  of  the  states  of  this  ccmntry  at  law,  ib. 
Whether  judgment  against  surety,  puts  an  end  to  his  equity,  and  prevents  him  from 
being  discharged  by  siibsequent  variation  of  contract  with  principal,  iii.  566,  567. 
Mortgage  of  wife's  property  for  benefit  of  hisband,  renders  her  a  surety.     See 

Mortgage. 
Extension  of  jurisdiction  at  law  will  not  lessen  that  of  equity,  iii.  184. 
And  surety  may  have  recourse  to  equity  for  relief,  even  lohen  it  ivould  have  been 
given  to  him  at  law,  iii.  186.     See  Injunction". 
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As  a  general  rule,  shall  have  no  allowance  for  care  and  trouble,  ii.  418,  419. 
Nor  shall  an  executor  or  administrator,  ib. 
The  law  is  lield,  differently  in  the  United  States,  ii.  435. 
Not  even  for  carrying  on  the  trade  of  a  testator  by  his  direction,  ii.  419. 
Or  of  a  deceased  partner,  ib. 
Nor  for  professional  business,  ii.  419  ;  see  ii.  465. 
As,  for  instance,  a  factor,  ib. 
Commission  agent,  ib. 
Auctioneer,  ib. 
An  attorney  or  solicitor  can  only  charge  expenses  and  costs  out  of  pocket,  ii.  419, 

465. 
Nor  can  his  partner,  ib. 
But  costs  of  town  agent  will  be  allowed,  ib. 
Under  peculiar  circumstances  remuneration  given,  ib. 
Assignee  of  bankrupt  acting  as  solicitor  to  fiat,  only  entitled  to  costs  out  of 

pocket,  ib. 
Chairman  or  director  of  Railway  Company  allowed  no  profits  beyond  his  salary,  ii. 

420. 
Mortgagee  with  power  of  sale  employing  firm  of  auctioneers  in  which  he  is  a 

partner,  ib. 
Settled  accounts  of  solicitor,  when  opened,  ib. 
Solicitor  party  to  a  cause  as  trustee  acting  for  himself,  allowed  only  costs  out  of 

pocket,  ib. 
Rule,  according  to  Cradoch  v.  Piper,  not  extended  to  a  solicitor  acting  in  a  suit 

for  his  cestui  que  trust,  ib. 
Or  for  himself  and  co-trustees,  or  cestuis  que  trusts,  if  the  costs  are  not  thereby  in- 
creased, ib. 
Cradoch  v.  Piper  disapproved  of,  ib. 
Doctrine  of  Cradoch  v.  Piper  not  applicable  to  case  where  solicitor  acts  for  himself 

and  co-trustee  in  the  administration  of  trust  estate  out  of  Court,  ii.  421. 
Taxation  of  costs  of  solicitor,  defendant  as  trustee,  ib. 
Costs  of  mortgagee  acting  as  his  own  solicitor  in  defence  of  his  title,  ib. 
Trustees  and  guardians  of  West  Indian  proprietors,  excepted  from  the  rule,  when,  ib. 
Executors  appointed  in  the  East  Indies,  ib. 

Semble,  managing  owner  of  ship  entitled  to  commission  as  ship's  broker,  ii.  422. 
But  not  if  serving  as  ship's  chandler,  ib. 
Or  ship's  carpenter,  ib. 
Trustee,  or  executor  may  be  entitled  to  compensation  by  the  direction  of  the 

creator  of  the  trust,  ib. 
Or  by  contract  with  cestui  que  trust,  ib. 

But  not  if  it  is  obtained  by  undue  pressure,  ib. ;  see  ii.  446,  447. 
Nor  if  it  he  excessive  in  amount,  and  procured  under  circumstances  which  justify 

the  heliefthat  it  was  the  result  of  undue  infliience,  ii.  446,  447. 
Or  if  the  terms  of  the  contract  be  not  completely  fulfilled,  ii.  424. 
Or  if  the  contract  does  not  in  distinct  terms  take  the  trustee  out  of  the  general 

rule,  ii.  424,  425. 
Contract  for  compensation  with  the  Court,  ii.  426. 
Allowance  in  special  cases  for  agents,  ii.  426,  441,  465. 
Although  recompense  given  by  creator  of  trust,  ii.  425. 
Trustee,  being  a  solicitor,  may  employ  another  solicitor,  ii.  426,  427. 
Or  an  accountant,  ii.  427. 
Or  an  agent,  to  collect  debts,  ib. 
Trustee  not  appointed  receiver  with  a  salary,  ib. 
Except  in  a  case  of  necessity,  ib. 
Even  where  he  refuses  to  act  without  a  salary,  ib. 
Except  trustee  to  preserve  contingent  remainders,  ib. 
Court  may  appoint  executor  or  trustee  consignee,  with  usual  profits,  ib. 
Trustee  charged  interest  on  trust-moneys,  in  his  possession,  ii.  428. 
Or  if  employed  in  a  trade  or  an  adventure,  with  interest  or  the  profits,  at  the  option 

of  the  cestui  que  trust,  ib. 
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Although  mixed  with  hia  own  moneys,  ii.  428. 

Sale  of  office  of  trustee,  ii.  431. 

A  mere  constructive  trustee  allowed  for  his  time  and  trouble,  ib. 

Case  of  a  surviving  partner  carrying  on  a  business,  ii.  432. 

Trustee  not  allowed  sporting  over  an  estate,  ib. 

Not  allowed  to  renew  a  lease  to  himself,  ib. 

Or  to  purchase  from  his  cestui  que  trust,  ib. 

Principle  applicable  to  receivers,  ib. 

And  committees  of  lunatics,  ib. 

And  to  registrar  of  colonial  court  receiving  fees  on  proceedings  instituted  by  him- 
self, ib. 

Trustees  and  executors  entitled  to  an  allowance  for  expenses  out  of  pocket,  ii.  432, 
465. 

As  the  expense  of  travelling,  ii.  433. 

Pees  of  counsel,  ib. ;  see  ii.  441-446,  465. 

Costs  of  a  law-suit,  ii.  433  ;  see  ii.  441-446,  465. 

Unless  expenses  were  improper,  ib. 

Or  litigation  occasioned  by  his  own  negligence,  ib. 

But  not  allowed  interest  and  costs,  ib. 

Not  disentitled  by  not  keeping  accounts,  ib. 

But  they  should  do  so,  ib. 

And  they  have,  but  not  their  agents,  a  lien  on  trust  estate  for,  ib. 

And  in  equity,  a  remedy  against  cestui  que  trust  personally,  ib. 

Trustee  may  profit  by  his  trust,  on  cestui  que  trust  dying  intestate  without  heirs,  ib. 

But  he  must  convey  to  trustees  appointed  by  cestui  que  trust,  although  the  trust 
may  have  failed,  ib. 

Attainder  of  cestui  que  trust,  ib. 

QsEere,  whether  heir  of  person  executed  for  felony  could  sue  trustee,  ii.  434. 

Trustee  has  no  equity,  on  failure  of  heirs  of  cestui  que  trust,  to  compel  lord  to  ad- 
mit him,  ib. 
.    Coui't  of  Queen's  Bench  will  compel  the  lord  to  admit  the  trustee,  ib. 

Whether  there  is  a  resulting  trust  for  creator  of  trust  on  attainder  of  cestui  que 
trust,  ib. 

Crown  entitled  to  chattels  of  cestui  que  trust  dying  intestate,  or  if  his  executor  be 
a  mere  trustee,  ib. 

Secus,  if  the  beneficial  owner,  ib. 

Trustee  for  alien  cannot  hold  lands  discharged  of  trusts,  ib. 

Doubtful  whether  there  be  a  resulting  trust  for  the  heir  or  the  Crown,  ib. 

Alien  entitled  to  proceeds  of  lands  directed  to  be  sold,  ii.  435. 

In  the  United  States,  trustees  are  generally  allowed  a  reasonable  compensation  for 
risk  and  trouble,  ii.  435,  436. 

Sa)ne  rule  prevails  with  regard  to  executors,  administrators,  and  guardians,  and 
in  general  all  persons  entrusted  loith  the  care  of  the  property  of  others,  in  afdu- 
ciary  capacity,  ii.  437. 

English  doctrine  originally  held  in  Neio  York,  ii.  436. 

Bui  set  aside  hy  statute,  ii.  437. 

Still  prevails  in  Delaware,  ii.  457. 

In  Neio  York,  compensation  being  a  statutory  right,  is  not  forfeited  by  misconduct, 
and  will  he  allowed  on  one  side  of  account,  even  when  compound  interest  is 
charged  against  trustee  on  the  other,  ii.  439. 

Secus,  in  Pennsylvania  and  Alabama,  where  compensation  awarded  of  grace,  rather 
than  of  right,  and  not  unless  trust  has  been  faithfully  performed,  ii.  442,  443, 
469. 

Trustee  allowed  for  counsel  fees  and  other  expenses,  necessary  for  tlie  care  and  pro- 
tection of  the  estate,  ii.  441-444,  465,  470. 

But  not  for  costs  and  charges  of  litigation  carried  on  unnecessarily,  or  solely  for 
his  own  benefit,  ii.  443,  444,  446,  465. 

Nor  in  general  for  fees  paid  to  his  counsel  for  advice  and  guidance  in  the  conduct 
of  the  trust,  ii.  441,  465,  470. 

Cases  on  these  points  in  New  York  and  Pennsylvania,  ii.  441,  443,  444. 
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Costs  and  expenses  incurred  by  executors  in  sustaining  the  will  of  testator,  ii.  444, 
445. 

Compensation  allowed  in  Pennsylvania,  in  the  compound  ratio  of  the  risJc  incurred, 
as  measured  by  the  amount  actually  received  and  paid  over,  and  the  labour  ex- 
pended in  the  collection  and  disbursement,  ii.  448,  449. 

Rule  on  these  points  in  New  York,  ii.  4,36-441 ;  Pennsylvania,  442-452  ;  MassOr 
chusetts,  454,  455 ;  Maryland,  458,  459 ;  Virginia,  460,  461 ;  Nm-th  Carolina, 
462,  463 ;  South  Carolina,  464-467  ;  Georgia,  46Y,  468 ;  Maine  and  New 
Hampshire,  453  ;  Vermont,  454  ;  Connecticut,  456  ;  New  Jersey,  456,  457  ;  Ken- 
tucky and  Tennessee,  471,  472  ;  Alabama,  469  ;  Mississippi,  470  ;  Missouri,  473  ; 
Ohio  and  Illinois,  472. 

Commissions  given  in  general  in  proportion  to  the  amount  of  the  fund  rather  than 
to  that  of  specific  services,  ii.  438,  448,  453,  454. 

But  regard  may  be  had  to  the  amount  of  risk  and  trouble  infixing  the  rate  of  com- 
pensation, ii.  448-450,  455,  458-460,  469. 

And  the  rate  named  by  the  testator  raised  by  the  court  when  manifestly  insufficient, 
ii.  449,  450. 

Amount  of  principal  taken  into  view  in  New  York  and  Pennsylvania,  in  giving 
commissions,  though  not  actually  disbursed,  as  well  as  that  of  receipts  and  dis- 
bursements of  income,  ii.  437,  438,  448,  449. 

And  compensation  given  in  New  York  for  the  care  and  management  of  real  estate 
as  well  as  of  personalty,  ii.  438. 

But  trustee  not  necessarily  allowed  commissions  on  each  sale  and  reinvestment,  ii. 
440,  441,  451. 

The  amount  given  for  commissions  will  be  the  same  whether  the  trust  is  discharged 
by  one  or  by  several  persons,  and  loill  ordinarily  be  equally  divided  between  them,  ii. 

451.  _  .  :     .. 

Successive  trustees  or  administrators  each  entitled  to  commissions,  ii.  439. 

But  commissions  of  a  trustee  or  executor  who  withdraws  voluntarily,  may  be  limited 
to  his  actual  disbursements,  ii.  439,  440. 

Commissions  are  said  to  be  a  matter  of  grace  rather  than  of  right  in  Pennsylvania, 
ii.  442,  443. 

But  the  hardship  of  an  executor's  exacting  his  commissions  from  a  widow  or  an  in- 
solvent, will  be  no  reason  for  refusing  them,  ii.  452,  453. 

Distinction  in  Massachusetts  between  executor  and  trustee  as  it  regards  compensa- 
tion ;  and  the  commissions  of  an  executor  said  to  be  justly  chargeable  on  the 
whole  amount  of  principal,  while  those  of  a  tnistee  should  generally  be  limited 
to  actual  receipts  and  disbursements,  ii.  451,  455,  456. 

And  the  same  view  has  been  taken  in  Pennsylvania,  ii.  451. 

Five  per  cent,  given  under  ordinary  circumstances  in  Pennsylvania,  ii.  448. 

Of  which  two  and  a  half  per  cent.,  said  to  be  compensation  for  the  risk  incurred 
by  the  trustee,  and  the  residue  for  his  services,  ii.  449. 

Increased  to  seven  or  diminished  to  three  under  pectdiar  circumstances,  ii.  448, 449. 

And  ten  per  cent,  sometimes  given  in  Maryland  and  Virginia,  ii.  459,  461. 

TRUSTEES  AND  EXECUTORS,  LIABILITIES  OF,      ■ 

Liability  of  trustees  and  executors  to  their  cestui  que  trust,  iii.  440. 

Whether  trust  were  created  for  valuable  consideration  or  by  voluntary  gift  from 
themselves,  ib. 

Liable  only  for  actual  or  constructive  negligence  and  wilful  misconduct,  iii.  468. 

Executor  or  trustee  not  bound  to  take  charge  of  or  administer  every  portion  of  the 
trust,  ib. 

May  entrust  the  whole  under  ordinary  circumstances  to  the  management  of  his 
associates,  iii.  468, 469. 

And  will  not  be  answerable  for  their  default  or  misfeasance  in  matters  which  have 
passed  solely  through  their  hands,  without  his  intervention,  ib. 

Unless  he  has  notice  that  they  are  mismanaging  the  trust,  or  are  unfit  to  manage 
it,  iii.  470. 

As  where  he  permits  the  assets  of  the  estate  to  be  received  or  retained  by  an  insol- 
vent co-trustee  or  executor,  ib. 
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But  an  executor  or  trustee  who  receives  or  enters  upon  the  transaction  of  any  part 

of  the  trust,  is  hound  to  see  that  it  is  brought  to  a  safe  termination,  iii.  468,  469. 
Liability  of  persons  assuming  to  act  as,  the  same  as  if  they  were  actually  trustees, 

iii.  440. 
As  to  getting  in  outstanding  property,  ib. ;  see  iii.  474. 
They  must  exert  themselves  to  get  in,  ib. 
Where  debt  payable  by  instalments,  ib. 

Direction  to  convert  speedily  is  a  duty  implied  in  the  office  of  executor,  ib. 
Executor  cannot  carry  on  trade  of  testator  without  express  authority,  iii.  441 ;  see  iii. 

471. 
Except  for  the  purpose  of  winding  up  the  concern,  ib. 
Not  liable  for  loss  occasioned  by  the  exercise  of  discretion  in  not  converting  assets, 

iii.  441,  442,  443. 
Where  they  are  liable  for  a  loss,  no  fixed  period  from  which  it  is  to  be  calculated, 

iii.  443. 
It  depends  on  the  nature  of  the  property  and  the  evidence  respecting  it,  ib. 
Unless  wanted  for  payment  of  debts,  executor  not  obliged  to  call  in  a  mortgage, 

iii.  444. 
Even  if  it  be  a  second  mortgage,  ib. 
Executor  or  administrator  not  liable  if  any  attempt  to  get  in  money  would  have 

been  useless,  ib. 
Trustees  compounding  with  a  bankrupt,  liable  to  make  good  the  full  amount,  ib. 
If  it  be  impossible  to  show  that  the  bankrupt  would  have  obtained  his  certificate,  ib. 
Or  that  the  debt  might  not  have  been  recovered  in  full,  ib. 
QuEere,  whether  trustees  should  be  charged  in  such  cases  without  an  inquiry,  ib. 
Liability  of  trustees  for  neglecting  to  realize  securities  when  ordered  by  the  Court, 

iii.  444,  445. 
As  to  the  liability  of  a  trustee  who  is  abroad,  iii.  445. 

Trustee  on  his  bankruptcy  must  prove  debt  due  from  himself  to  the  trust,  ib. 
His  liability,  if  he  do  not  so,  continues,  though  he  gets  his  certificate,  ib. 
As  to  the  custody  of  trust  property,  ib. 

Trustees  or  executors  must  take  same  care  of  it  as  their  own,  ib. 
Not  liable  for  accidental  loss,  ib. 
As  by  a  robbery,  ib. 

Even  when  in  the  possession  of  another,  to  whom  it  was  properly  intrusted,  ib. 
As  when  deposited  properly  in  a  bank,  iii.  445  ;  see  iii.  475. 
Or  in  the  hands  of  an  auctioneer,  in  the  case  of  a  deposit  on  a  sale,  iii.  446. 
Or  Invested  in  Exchequer  bills  pending  preparation  of  a  mortgage,  ib. 
Liability  incurred  by  leaving  money  at  a  banker's  unnecessarily,  ib. 
Or  in  the  hands  of  a  solicitor,  ib. 

Or  for  leaving  Exchequer  bills,  undistinguished,  in  the  hands  of  a  broker,  ib. 
Or  if  mixed  with  his  own  moneys,  when  banker  becomes  bankrupt,  iii.  445,  475. 
Trustee  liable  if  he  parts  with  exclusive  control  of  trust  fund  by  associating  with 

himself  another  person,  iii.  446,  447. 
Trust  fund  must  not  be  left  under  the  entire  control  of  a  co-trustee,  iii.  447,  448  ; 

see  iii.  468-470. 
When  trust  is  at  an  end,  payment  may  be  made  to  executor  of  person  absolutely 

entitled,  iii.  448,  449. 
As  to  investment  of  trust  funds,  iii.  449,  473,  474. 
Must  not  be  lent  on  personal  security,  ib. ;  see  iii.  473,  474. 
Although  joint,  ib. 
Or  with  sureties,  ib. 
In  the  absence  of  authority,  trustees  should  not  invest  in  real  securities,  ib. :    see 

iii.  473,  474. 
But  in  government  or  bank  annuities,  ib. 
Consols  is  the  proper  fund,  iii.  450. 

They  may  be  liable  for  fluctuation  in  other  stock,  iii.  745. 
As  to  what  amount,  in  proportion  to  the  value  of  property,  ought  to  be  advanced 

on  a  mortgage,  ib. 
Trustees  not  justified  in  lending  to  one  of  themselves,  iii.  450,  475. 
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Not  liable  for  loss,  if  property  previous  to  mortgage  were  duly  valued,  iii.  450,  4Y5. 

Second  mortgage  not  a  proper  security,  ib. 

Rent-charge  under  the  Drainage  Act  does  not  preclude  trustee  from  advancing 

money  on  mortgage,  iii.  451. 
Unless  he  be  forbidden  expressly  by  the  terms  of  the  trust,  ib. 
The  omission  of  a  power  of  sale  in  a  mortgage  not  a  breach  of  trust,  ib. 
Power  to  invest  on  real  securities  does  not  authorize  advances  to  railway  company 

on  assignment  of  its  tolls,  &c.,  ib. 
But  trustees  may  continue  an  investment  of  assets  on  turnpike  bonds,  ib. 
Court,  in  the  case  of  infants,  does  not  approve  of  money  in  the  funds  being  sold 

out  to  be  invested  on  mortgage,  ib. 
Further  advance  to  secure  former  mortgage,  where  justifiable,  ib. 
Trustees  may  invest  on  real  securities  in  Ireland,  when,  ib. 
Trustees  retaining  money  instead  of  investing  in  the  funds,  how  to  be  charged,  iii. 

452. 
When  they  have  made  no  profit,  interest  how  calculated,  ib. 
Where  there  is  an  express  trust  for  accumulation,  ib. 

Trustees  how  charged  when  they  have  improperly  dealt  with  trust  moneys,  ib. 
Cannot  set  off  gains  against  losses  by  improper  investments,  ib. 
Trustees  directed  to  invest  on  government  or  real  securities,  doing  neither,  how 

charged,  iii.  452,  453. 
Trustees  liable  to  a  future  loss  traceable  to  improper  investment,  iii.  454. 
Executor,  when  ordered  by  the  Court,  neglecting  to  invest  money,  ib. 
Trustee  not  liable  for  the  acts  or  defaults  of  a  co-trustee,  iii.  454,  468y  469. 
Same  rule  applicable  as  between  executors,  ib. 
Trustee  or  executor  liable  if  he  permits  or  enables  co-trustee  or  co-executor  to 

commit  a  breach  of  trust,  iii.  455,  468-470. 
As  by  paying  or  assigning  to  Tiim  the  money  or  securities  of  the  trust,  iii.  470. 
Or  leaving  a  debt  due  from  him  to  remain  outstanding,  iii.  455,  468-470. 
Or  permitting  him  to  receive  assets  without  investing  them,  iii.  456,  457,  470. 
A  trustee  or  executor  will  he  answerable  for  everything  that  he  receives,  and  cannot 
^      escape  from  liability  by  handing  it  over  to  another  for  investment  or  safe  keeping, 

iii.  472,  473. 
Whether  a  trustee  who  joins  in  a  sale  will  he  answerable  for  the  proceeds,  though 

he  does  not  actually  receive  them,  iii.  468,  471. 
Executor  under  a  decree  for  common  accounts,  liable  only  for  actual  or  constructive 

receipts,  iii.  457. 
Trustee  joining  in  receipts  for  mere  conformity  not  liable  for  misapplication  of  the 

money  by  his  co-trustee,  iii.  457,  472. 
But  he  must  prove  that  his  co-trustee  received  the  money,  iii.  458,  470. 
By  extrinsic  evidence,  and  not  merely  by  his  own  oath  in  answer  to  the  bill,  iii.  470. 
And  he  will  be  liable  if  he  joins  in  a  receipt  unnecessarily,  iii.  458. 
Or  allows  his  co-trustee  to  keep  and  deal  with  trust  moneys  contrary  to  the  trust,  ib. 
And  he  should  inquire  for  what  purpose  trust  moneys  are  wanted,  iii.  459. 
Executor  joining  with  his  co-executor  in  a  receipt,  answerable  for  the  application 

of  the  money,  iii.  459,  472. 
Unless  the  receipt  has  not  the  effect  of  putting  the  money  in  the  hands  of  his  co- 
executor,  ib. 
As  where  he  has  received  the  money  previously,  iii.  459,  460. 
Lord  Eldon's  account  of  the  distinction  between  the  liability  of  an  executor  and  a 

trustee,  from  joining  in  receipts,  iii.  460. 
Lord  Redesdale's  explanation  of  the  distinction,  iii.  460,  461. 
Where  it  is  necessary  that  an  executor  should  join  his  co-executor  in  a  receipt,  the 
,  rule  as  to  trustees  is  applicable,  iii.  461. 
As  the  indorsement  of  a  bill  by  two  executors,  ib. 
Or  their  joining  in  a  sale  of  stock,  ib. 

But  executor  liable  if  he  neglects  to  inquire  for  what  purpose  sale  is  required,  ib. 
Executor  paying  assets  over  unnecessarily  to  co-executor,  liable,  iii.  462,  463,  472. 
As  by  joining  in  indorsing  a  bill,  iii.  463. 
Or  drawing  a  bill,  ib. 

vol.  ni. — 48 
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Or  by  agreeing  that  each  shall  receive  a  certain  part  of  the  estate,  iii.  463  ;  see  469. 
But  not  where  executor  necessarily  pays  money  to  co-executor,  iii.  463,  464. 
As  to  pay  debts  in  his  own  neighbourhood,  ib. 

Or  to  carry  on  a  business  directed  by  the  testator,  ib. 
•    Or  where  executor  had  no  legal  right  to  retain  the  fund  from  the  other,  ib. 

Nor  if,  after  disclaimer  and  Tenunciation,  he  applies  money  as  agent,  ib. 

Secus,  if  he  has  once  acted,  ib. 

Distinction  between  legatee  and  creditor  seeking  to  charge  executor  for  joining  in 
a  receipt,  iii^  464,  465.' 

Effect  of  usual  indemnity  classe  as  to  joining  in  receipts,  ib. 
■^  A  receipt  or  release  by  one  of  several  trustees  not  valid  in  equity  without  the  con- 
currence of  the  rest,  iii.  4:12. 

And  they  will  consequently  not  he  rendered  answerable  by  concurring,  unless  the 
money  comes  to  their  hands  or  they  are  in  default  for  not  having  received  it,  iii. 
470,472. 

But  as  executors  need  not  join  in  receipts,  they  will  he  made  answerable  by  join- 
ing, ib. 

But  joining  in  a  receipt,  is  prima  facie  evidence  against  trustees,  and  may,  as  it 
would  seem,  be  explained  or  rebutted  in  the  case  of  executors,  ib. 

The  union  of  trustees  or  executors  in  a  joint  account,  or  their  admission  of  a  joint 
liability  in  accounting,  will  operate  as  an  estoppel,  and  render  them  jointly  re- 
sponsible for  the  whole,  iii.  471. 

Husband  during  coverture  liable  for  devastavit  of  his  wife,  iii.  464,  465. 

Law  as  laid  down  by  Lord  Redesdale  in  Adair  v.  Shaw,  ib. 

Liability  for  devastavit  committed  during  coverture  both  at  law  and  in  equity,  iii.  466. 

Though  wife  be  living  separate  froni  her  husband,  ib. 

Assets  admitted  may  be  proved  as  a  debt  on  husband's  bankruptcy,  ib. 

At  law,  liability_of  Wsband  for  devastavit  of  wife  ceases  on  her  death,  ib. 

Unless  judgment  ihas  been  obtained  against  him  and  his  wife,  ib. 

Or  goods  remain  in  specie,  ib. 

Liability  under  30  Car.  2,  c.  7,  on  taking  out  letters  of  administration  to  his  wife,  ib. 

In  equity,  husband  liable  for  assets  which  came  to  his  hands,  ib. 

Estate  of  the  husband  discharged  if  his  wife  as  executrix  lias  assets  more  than 
sufficient  to  answer  demands,  ib. 

Wife  surviving  her  husband,  liable  for  devastavit,  ib.* 

Though  she  was  covert  when  administration  was  taken  out,  ib. 

Responsible  at  law  only  to  creditors,  ib. 

In  equity,  to  legatees  also,  ib. 

Acquiescence  by  cestui  que  trust  in  improper  investment,  binding,  iii.  467. 

If  made  with  his  full  knowledge,  ib. 

Without  concealment  on  the  part  of  trustees,  ib. 

Cestui  que  trust  in  such  case  primarilj  liable,  ib. 

Not  liable  when  he  derives  no  profit,  because  he  makes  no  complaint  for  a  long 
time,  ib. 

Infants  cannot  acquiesce,  ib. 

Nor  married  women,  ib. 

Except  as  to  separate  property,  ib. 

Or  where  she  has  an  absolute  power  of  appointment  over  such  property,  ib. 

Trustees  may  institute  suit  against  cestui  que  trust  -who  has  profited  by  a  breach 
of  trust,  ib. 

Acquiescence  of  person  entitled  in  remainder,  ib. 

As  to  the  punishment  of  trustees  for  fraudulent  breaches  of  trust,  ib. 

In  some  of  the  states  of  this  country,  trustees  are  bound  to  invest  in  real  or  govern- 
ment securities,  and  not  in  bank  or  rail-road  stock,  or  in  personal  security,  iii. 

But  in  others  they  may  range  through  the  lohole  field  of  investment  without  respon- 
sibility except  for  negligence,  iii.  473,  474. 

Effect  of  directions  by  testator  in  limiting  or  extending  the  powers  and  responsibili- 
ties of  trustees  and  executors,  iii.  471,  474. 

Wlien  a  trustee  or  executor  may  refrain  from  calling  in  or  changing  investments 
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which  he  would  not  have  been  authorized  to  make,  on  the  ground  that  they  were 
made  by  the  testator,  iii.  474,  475. 

TRUSTS, 
Trust  arising  by  construction  of  eqiiity  from  facts  or  circumstances,  not  within  the 

Statute  of  Frauds,  ii.  711. 
Secus,  where  it  arises  out  of  the  agreement  or  understanding  of  the  parties,  ib. 
Trust  may  be  raised  by  parol  evidence  of  the  source  or  nature  of  the  consideration, 

ii.  712. 
Or  of  the  relation  subsisting  between  the  parties  at  the  time  of  the  conveyance,  ii, 

714. 
As  when  a  purchase  is  made  by  a  trustee  or  agent  in  the  course  of  the  trust  or 

agency,  ib. 
Or  by  parol  evidence  of  fraud  on  the  part  of  the  defendant  to  the  injury  of  the 

complainant,  ii.  704,  705,  714. 
A  purchase  in  the  name  of  one  man  paid  for  with  the  money  of  another,  will  give 

rise  to  a  trust  in  favor  of  the  latter,  ii.  712,  713.     See  vol.  1. 
But  the  payment  must  be  contemporaneous  with  and  not  subseqtcent  to  the  pur- 
chase, ib. 
Purchase  by  a  trustee  or  agent  with  the  money  of  the  cestui  que  trust,  or  principal, 

will  entitle  the  party  whose  money  is  thus  appropriated  to  the  land,  or  a  lien  on 

the  land  for  the  money,  at  his  pption,  ii.  713. 
Purchase  with  money  of  firm  when  a  trust  for  partnership,  ii.  713,  714. 
Tinist  cannot  be  raised  by  proof  of  parol  agreement,  and  of  fraud  in  refusing  to 

fulfil  it,  ii.  706,  707,  712. 
But  many  of  the  cases  go  further,  and  after  allowing  tlu,  fraud  to  be  proved  by  the 

agreemerit,  admit  the  agreement  on  the  ground  of  the  fraud,  ii.  677-679. 
A  feoffment  without  consideration  gives  rise  to  a  resulting  trust  for  the  feoffor  by 

operation  of  law,  ii.  716. 
But  a  resulting  trust  will  not  arise  from  proof  of  the  want  of  consideration  for  a 

deed  which  takes  effect  under  the  Statute  of  Uses,  and  declares  'a  use  in  favor 

of  the  grantee,  ib. 
Even  when  the  grantor  retains  possession  of  the  property  and  of  tlu.  deed  by  which 

it  is  conveyed,  ii.  717. 
A  deed  purporting  to  6e  made  for  a  valuable  consideration  cannot  be  shown  to  be  a 

voluntary  deed,  for  the  purpose  of  raising  a  trust  in  favor  of  the  grantor,  ii.  715, 

716,  719,  720. 
Unless  the  recital  of  the  nature  and  existence  of  the  consideration  is  shown  to  have 

been  introduced  fraudulently  or  hy  mistake  into  the  deed,  ib. 
Whether  a  deed  purporting  to  be  made  absolutely  and  for  value  to  the  grantee,  can 

be  converted  into  a  trust  for  the  grantor,  in  Pennsylvania,  by  proof  that  such 

was  the  understanding  or  agreement  of  the  parties  at  the  time  of  its  execution,  ii. 

717-721. 

UNDUE  INFLUENCE.     See  Voluntary  Donations. 

Deeds  and  contracts  procured  by  the  exercise  of  undue  influence,  set  aside  by  equity, 
iii.  124-126. 

But  a  deed  or  will  not  set  aside  because  the  grantor  or  testator  has  been  influenced, 
unless  he  has  been  influenced  unduly,  iii.  125,  148,  149. 

Where  the  relation  between  the  parties  is  such  as  to  give  an  opportunity  for  the  ex- 
ercise of  undue  influence,  and  the  result  such  as  it  would  have  been  had  undue 
influencebeen  exerted,  its  exercise  will  be  presumed  and  relief  given  by  equity,  iii. 
141,144.  •  ■ 

Inadequacy  of  consideration  or  weakness  of  mind  arising  from  age,  intoxication 
or  other  causes,  not  sufficient  to  warrant  the  interference  of  equity,  iii.  136. 

But  when  weakness  and  inadequacy  of  consideration  are  found  together,  the  one 
will  be  referred  to  an  undue  advantage  taken  of  tlie  .other,  and  relief  accorded, 
iii.  137.    • 

In  general,  each  contracting  party  is  presumed  to  be  the  best  judge  of  his  own  in- 
terests, and  neither  is  bound  in  law  to  take  care  of  those  of  the  other,  iii.  137. 
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But  when  one  party  is  relatively  or  absolutely  unable  to  protect  himself,  the  other 
will  be  bdund  not  to  injure  him,  and  equity  may  restrain  on  proof  of  undue  ad- 
vantage, even  in  the  absence  of  deceit  or  undue  influence,  iii.  13V-140,  142. 

Grants  or  contracts  made  gratuitously  or  loithout  an  adequate  consideration,  to,  or 
toith  those  who  stand  in  a  confidential  relation,  set  aside  on  the  ground  of  con- 
structive fraud  or  U7idue  influence,  iii.  138,  141-143. 

Unless  the  inadequacy  or  gratuity  has  its  origin  in  a  reed  and  unbiassed  intention 
to  confer  a  benefit  on  the  donee,  either  avowedly  or  in  the  guise  of  a  contract, 
iii.  141,  144. 

And  the  relation  between  the  parties  is  such  as  to  permit  one  to  profit  by  the  gene- 
rosity of  the  other,  iii.  139,  140. 

Application  of  these  principles  to  wills,  iii.  144-150. 

A  testamentary  gift  may  be  good,  when  it  would  have  been  bad  inter  vivos,  iii.  145. 

And  a  bequest  or  devise  will  not  be  set  aside  merely  because  it  is  in  favor  of  one 
for  whom  the  testator  felt  an  extreme  and  unreasonable,  or  even  an  illicit  affection, 
iii.  145,  146. 

Or  is  the  result  of  the  advice  or  persuasion  of  those  by  whom  he  is  surrounded,  iii. 
148,  149. 

The  mental  and  physical  condition  of  the  testator,  the  state  of  Ms  feelings  and  affec- 
tions, and  the  res  gestce  generally,  may  be  given  in  evidence  to  prove  or  rebut  the 
exercise  of  undue  influence,  iii.  147,  148. 

And  the  declarations  of  testator  are  admissible  as  evidence  of  his  mental  and  physi- 
cal condition,  iii.  146,  147. 

And  even  to  show  that  he  was  -influenced  unduly,  ib. 

But  not  to  contradict  the  will,  nor  when  so  remote  as  to  be  irrelevant,  ib. 

Deeds  and  contracts  vitiated  by  constructive  fraud  or  undue  influence,  set  aside 
only  so  far  as  may  be  requisite  for  the  purposes  of  justice,  iii.  152,  1S3; 

Secus,  in  cases  of  actual  fraud,  ib. 

Equity  will  not  interfere  as  between  the  parties  to  a  fraudulent  or  illegal  transaction, 
el^en  for  the  purpose  of  protecting  one  from  the  abuse  of  confidence  oh  the  part 
of  the  other,  iii.  153. 

Unless  the  complainant  has  been  misled  by  the  allegations  or  influence  of  the  defen- 
dant, ib. 

VENDOR  AND  PURCHASER.     See  Notice— Purchaser  Bona  Fide  without 
Notice — Specific  Pekfokmance. 

VENDOR'S  LIEN.     See  Marshalling. 

votLuntary  donations. 

Obtained  by  undue  influence  set  aside,  iii.  Ill,  125,  126. 

By  person  having  a  spiritual  ascendancy,  ib. 

As  to  validity  of  gifts  from  nuns  to  their  convents,  ib. 

Voluntary  agreement  executed  without  undue  influence,  neither  enforced  nor  set 

aside,  ib. ;  see  vol.  1,  p.  324. 
How  far  onus  thrown  upon  donee  of  showing  that  donation  is  valid,  iii.  112. 
Where  voluntary  donations,  on  the  ground  of  public  policy,  prima  facie  presumed 

fraudulent  from  the  relation  of  the  parties,  iii.  113. 
As  in  the  case  of  the  relation  of  parent  and  child,  iii.  113,  127-134. 
Of  person  in  loco  parentis,  ib. 

Transaction  between  parent  and  child,  when  valid,  iii.  114,  127,  144. 
Ofthe  relation  of  guardian  and  ward,  iii.  114,  126. 
Of  the  relation  of  trustee  and  cestui  que  trust,  iii.  116. 
Ofthe  relation  of  attorney  and  client,  ib. 

Donations  from  client  to  attorney,  pending  a  suit,  iii.  116,  141,  142. 
Or  whilst  connection  subsists  between  them,  iii.  116,  143. 
Evidence  admissible  to  show  that  consideration  expressed  in  a  deed  from  client  to 

attorney,  is  fictitious,  iii.  117. 
When  attorney  may  take  a  benefit  by  will,  iii.  117,  142,  143. 
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Professional  man  cannot  profit  by  his  not  having  given  full  information  to  his 

client,  iii.  IIY,  142,  143.  _ 
Attorney  cannot  take  security  for  future  costs,  ib. 
Security  for  costs  good  only  for  costs  then  due,  ib. 
Settled  account  between  attorney  and  client,  iii.  118. 
Acquiescence  in  security,  ib. 

Gift  to  attorney  good  where  no  cause  pending  and  no  undue  influence,  ib. 
Lord  Brougham's  summary  of  the  law  "as  to  voluntary  gifts  to  persons  standing  in 

these  relations  towards  the  donor,  ib. 
Applicable  to  all  relations  where  undue  influence  may  be  exercised,  iii.  119, 127, 

135. 
Circumstances  from  which  undue  influence  may  be  inferred,  iii.  119,  120, 126,  127, 

135,  136. 
As  when  parties  stand  in  fiduciary  relation,  iii.  119,  138,  143. 
Must  be  proved  where  no  fiduciary  relationship  exists  between  the  parties,  iii.  120. 
But  when  ignorance,  imbecility,  or  intoxication  is  shownto  have  existed  on  one  side, 

and  advantage  has  been  taken  of  it  on  the  other,  fraud  or  undue  influence  will 

bepresumed  and  the  deed  or  contract  set  aside  by  equity,  iii.  136-138,  139,  140. 
Decision  of  Lord  Brougham,  in  Hunter  v.  Atkins,  iii.  120,  121. 
Where  great  advantage  obtained  by  a  parly  he  must  show  transaction  to  be  fair,  iii. 

122. 
Third  parties  cannot  profit  by  donation  fraudulently  obtained,  iii.  123,  151. 
Case  of  bona  fide  purchaser  without  notice,  iii.  124. 
Acquiescence  and  confirmation,  ib. 

WARD  OF  COURT.     See  Infants, 

WILL.    See  Undue  Inflttence. 
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